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I. GAME. 

(a) Ground Game. 

1. Agreement by Occupier to Alienate his 
Right to Kill and Take— Advantage in Con- 
sideration — Claim for Compensation — 
Invalidity— Ground Game Act , 1880 (43 & 44 
Viet. c. 47), s. 3.]— By the Ground Game Act, 
1880, ^ 3, “Every agreement, condition, or 
arrangement' which purports to divest or 
alienate the right of the occupier as de- 
clared, given, and reserved to him by this 
Act, or which gives to such occupier any 
advantage in consideration of his forbearing 
to exercise such right, or imposes upon him 
any disadvantage in consequence of his 
exercising such right, shall be void.” The 
landlord's agent, with a view to induce the 
tenant of two farms to leave the ground 
game on the farms unshot and undisturbed 
for the landlord's benefit, promised that in 
the event of the tenant so doing the land- 
lord would compensate the tenant for all 
damage done to the plaintiff's crops by the 
ground game. 

Held— that as the agreement purported to 
alienate the# right to kill and take the 
ground game which was given the tenant by 
the Act, and to give him an advantage in 
consideration of his forbearing to exercise 
such right within sect. 3, it was absolutely 
void, and the tenant could not claim com- 
pensation under it. 

Sherrard v. Gascoigne, [1900] 2 Q. B. 279; 69 

[L. J. Q. B. 720; 48 W. R. 557 ; 82 L. T. 

850; 16 T. L. E. 432-Div. Ct. 

B.D. — VOL. II. 


2. “ Occupier of Land 3 ’— Right of Owner 
Occupying his Land to Kill Ground Game- 
Ground Game Act, 1880 (43 & 44 Viet. c. 47), 
5. 1.]— The owner of the whole of an estate 
let a portion of it for a term of twenty-one 
years, reserving to himself, subject to the 
Ground Game Act, 1880, the right to kill 
game and rabbits. The owner then let to 
the plaintiff the house on the estate, together 
with the sporting rights over the whole 
estate, for five years. The owner then sold 
to the defendant the land comprised in the 
lease for twenty-one years, together with a 
wood adjoining. The lease for twenty-one 
years was surrendered to the defendant. The 
defendant entered into possession, occupied 
the land, and trapped the rabbits. . The 
plaintiff brought an action against him for 
so doing. 

'Held— (A. L. Smith, L.J., dissenting)— 
that the object of the Ground Game Act, 
1880, was to protect all occupiers of land of 
whatever tenure against injury to their 
crops from ground game, and that the defen- 
dant, though a landlord who owned and oc- 
cupied his own land and had no tenants 
whatever, was entitled under the Act to kill 
the ground game, notwithstanding that his 
predecessor in title had conveyed the sport- 
ing rights to another person. 

Decision of Wright, J. ([1899] 2 Q. B. 
436; 68 L. J. Q. B. 970; 81 L. T. 358; 15 
T. L. R. 496), affirmed. 

Anderson v. Vicary, [1900] 2 Q. B. 287; 69 

[L. J. Q. B. 713; 48 W. R. 593; 83 L. T. 15; 

16 T. L. R. 421 — C. A. 

(b) Licences. 

And see Revenue. 

3. Gun— Penalty for carrying or using 
Without a Licence— Exemption in Favour of 
Occupier of Lands — Rabbits — Vermin — The 
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GAME. 


Licences — Continued. 

Gun Licence Act, 1870 (33 & 3i Viet. c. 57). *. 

7 U) i__y. had no licence to carry or use a 
gun He carried a gun for the purpose only 
of k illing rabbits on lands of which he was 
occupierf He killed a rabbit on his lands 
with the gun. 

Held— that rabbits are not vermin m the 
sense of the Gun Licence Act, and that 3 l. 
had contravened the Statute and incurred 
the penalty. 

Lord Advocate v. Young, (1898) 62 J. P* 199; 
[25 R, 778; 35 Sc. L. R. 589-Ct. of Sess. 

L (Pirst Div.) 

4. Licence to Deal— Game Act , 1831 (1 & 2 
Will. 4, c. 32), 5. 18— Mode of Raising Ques- 
tions of Laxo as to Grant of Licence .] 
Licensing justices not being a Court cannot 
state a case for the opinion of the Hi 0 h 
Court upon questions of law arising before 
them in the matter of granting a .licence. 
Nor can such questions be determined on 
mandamus to hear and determine where the 
justices have dealt with them to the best of 
their ability. 

Reg. v. Bird, Ex parte Jones, (1898) 62 J. P. 309 ; 

[19 Cox, C. C., 180 — Div. Ct. 

5 Licence to Kill— Licence io Deal— Selling 
Game Without-Buying or Obtaining Game 
from Person not Authorised to Kill and 
Deal— Game Act , 1831 (1 & 2 Will. < 4, c. j 82), 
ss. 25, 28— Game Licences Act , 1860 (23 & 24 
Viet c. 90), ss. 6, 13 —Game Laws Amend- 
ment ( Scotland ) Act , 1877 (40 & 41 Viet. c. 28, 
s . 10.1 — A complaint charged C. with a con- 
travention of sect. 25 of the Game Act, 1831, 
in so far as “he, not having obtained a 
licence to kill game, and not being licensed 
to deal in game,” did sell game to S. . 

A complaint charged S. with a con- 
travention of sect. 28 of the same Act, m so 
far as "he, being licensed to deal in game,” 
did buy or obtain game from C., who was 
" not authorised to sell game for want of a 
licence to kill game, and for want of a 
licence io deal in game.” 

Held— that the complaints were relevant 
or sufficient. 

Rex v. Clark, Rex v . Smith, (1901) 65 J. P. 
[247 — Lord Stormonth-Darling, Ct. of Ex. 

(S.) 


6 . Licence to Kill— Several Persons having 
no Licence to Kill Game firing at and Kill- 
ing a Pheasant — Conviction — Game Licences 
Act, 1860 (23 & 24 Viet. c. 90), s. 4.]— The four 
respondents were summoned for killing 
game without a licence. It appeared that, 
they all went to kill rabbits in a wheatfield 
that was being cut in August. A pheasant 
got up, and three of them, who had no 
licence to kill game, fired at it and killed it. 
The justices dismissed the summons, on the 
grounds (1) that the respondents went there 
' with the intention of killing rabbits and not 
game, and (2) that as the particular person 


who killed the pheasant could not be identi- 
fied, they ought to be acquitted. 

Held— that the case must be remitted to 
the justices to oouvict the three respondents 
who were proved by the evidenct tg, have 
sliot at the pheasant. 

Hontee CLAR c 1^7 D a8 °^ S K a |el- Di^‘ 

(c) Trespass and Poaching. 

7. Night Poaching-Third Offence— Three 
or more Persons by Night entering Land for 
Purpose of Taking or Destroying Game- 
Night Poaching Act, 1828 (9 Geq, 4, c. 69), ss. 
1, 9.]-Sect. 1 of the Night Poaching Act, 1828, 
under which a person can be convicted oi 
entering land by night with any in^rument 
for the purpose of taking or destroy- 
ing game, and by which if he shall so 
offend a third time,” the punishment is in- 
creased, refers to a previous conviction under 
that section, and does not include a previous 
conviction under sect. 9 of having entered 
land armed and accompanied by two other 
persons for the purpose of taking or destroy- 
ing game. 

Rex. v. Lines, [1902] I K. B. 199 ; 71 L. J. K. B. 

f 125 ; 50 W. R. 303; 66 J. P. 24; 85 L. T. 

790; 18 T. L. R. 176; 20 Cox, C. C. 142- 

8 Trespass— Leave and Licence— Evidence 
-The Game Act, 1861 (1 & 2 Wjjl. 4, c. 32), 
s. 30.]— By the Game Act, 1861,. sect. 30, if 
any person trespass in the daytime in pur- 
suit of game, he shall on conviction forfeit 
£5, “ provided always that any person 

charged with any such trespass shall he at 
liberty to prove by way of defence any mat- 
ter which would have been a defence to any 
action at law for such trespass.” 

The appellant received leave from the wife 
of the occupier to hunt rabbits, and then 
coursed a hare. The sporting rights were 
not in the occupier. 

Held— that the appellants had not brought 
themselves within the proviso, and it was 
not until they had done so that it was neces- 
sary to prove strictly— e.g., by producing the 
deed that the landlord had the right as 
against the occupier to take game. 

Quare, whether the wife could give such 
leave as she had. 

Taylor v. Jackson, [1898] 62 J. P. 424; 78 L. T. 

[555; 19 Cox, C. C. 62— Div. Ct. 


9. Trespass — Prosecution by Gamekeeper 
as Common Informer (27 Geo. 3, c. 35 (Ire- 
land)).]— A complaint for pennies for tres- 
pass in pursuit of game lies at the suit of a 
common informer. 

Middleton v. Gale ((.1838) 8 A. & E. 155; 3 
N. & P. 372; 1 W., W. & H. 352; 2 Jur. 819); 
and Morden v. Porter ((I860) 7 C. B. (N.s.) 
641; 28 L. J. M. C. 213; 6 W. R. 262; 1 L. T. 
(n.s.) 403) followed. 

Rex v , Tyrone Justices, [1902] 2 Ir. R. 78— 

[K. B. Div. 
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Trespass and Poaching— -Continued. 

10. Trespass — “ Pursuit of ” — Bonfi-fide 
Claim^of Right — Game Act, 1881 (l&2Will. 

•1, c. *. 30.]— Trespass and pursuit of 
game under the Game Act, 1831, is not a 
mere question of bona-fide belief of right, 
but the person must show that he had some 
reasonable ground for so believing, in order 
to oust the jurisdiction of the justices. 

Mann v. Nurse, (1901) 17 T. L. R. 569— 

[Div. Ct. 

m 

11. Trespass — “Search or Pursuit of 

Game Intention to Rill at the Time- 
Game Act, 1831 & 2 Will. 4, c. 32), 5. 30.] 

By sect. JO of the Game Act. 1831, it is un- 
lawful for any person to trespass by enter- 
ing or being, in the daytime, upon any land 
in search or pursuit of game. 

The appellant, having been convicted 
under this section, on appeal contended that 
the conviction was bad, because he went 
upon the land for the purpose of raising a 
question of right, and no evidence was 
offered that he had gone upon the land with 
intent to search for or kill game at the time. 

Held— ( dismissing the appeal), that the 
justices were right in convicting, and that 
the words " search” and "pursuit” in the 
section could not be limited to searching and 
pursuing with an intent to kill at the time. 

Stiff v. Bil^ington, (1901) 65 J. P. 424; 49 

[W. R. 486; 84 L. T. 467; 17 T. L. R. 430; 19 
Cox, C. C. 680— Div. Ct. 

12. Trespass— Shot Fired at Game on Land 
of Another— Game Dead and Removed at 
Time of Search— Interval Between Killing 
and Entry on Land for Search— Game Act, 
1831 (1 & 2 Will. 4, c. 32), s. 30.]— R. standing 
in his own land shot at and killed a grouse 
sitting in the land of another person, but 
did not then enter upon the land to pick up 
the dead bird; some hours after he had shot 
the bird he went on to the land where it had 
been shot for the purpose of picking it up 
and there searched for the bird, which had 
previously been picked up and removed by a 
gamekeeper. 

Held— that the two acts, the shooting of 
the bird and the subsequent going on to the 
land in search of it, were sufficiently con- 
nected to form one transaction, and that R. 
was therefore guilty of trespassing upon the 
land in search or pursuit of game within 
sect. 30 of the Game Act, 1831. 

Horn v. Raine, (1898) 62 J. P. 420; 67 

[L. J. Q. B. 533; 78 L. T. 654; 19 Cox C. C. 

19— Div. Ct. 

II. SPORTING RIGHTS, ETC. 

And see Landlord and Tenant, 24— -26. 

13. Lease— Lease of Shootings— Obligation 
of Landlord— F encing Plantations. ]— In the 
case of a lease of the house on a small resi- 
dential estate together with the shooting 
there is no implied obligation on the part of 


the lessor to fence the plantations effectually 
so as to exclude stock. 

Patrick v. Harris' Trustees, (1905) 6 F. 985— 

[Ct. of Sess. 

14. Reservation of Rights— Right of Entry 
—Incidental Rights.']— A- landlord entitled to 
the exclusive right of fishing and to a right 
of entry for that purpose under sect. 5" of 
the Land Law (Ireland) Act, 1881, has as in- 
cidental thereto the right of doing all things 
necessary for the exercise of his rights. 

Me may have a right to enter and cut use- 
less and injurious weeds, but not to embank 
and pile the river, or to lay rocks in 'the 
river bed as shelter for fish. 

Caldwell v . Kileelly, [1905] 1 Ir. R. 434— 

[Barton, JF. 

15. Reservation of Rights— Tenant Inter- 
fering with Exercise of Such Rights — Bona 
fides.]— Where fishing rights are reserved to 
a landlord— at any rate where they are so 
reserved by sect. 5 of the Land Law (Ireland) 
Act, 1881— the tenant will be restrained from 
erecting a paling or other obstruction which 
will interfere with the reasonable exercise of 
such fishing rights, and is not a bond fide 
exercise of the tenant's right to cultivate and 
manage the land. 

Boyle v. Holcroft, [1905] 1 Ir. R. 245— 

[Barton, J. 

16. Reservation of Exclusive Right— Sever- 
ability— Validity— Ground Game Act, 1880 (43 
& 44 Viet. c. 47), s. 3.]— A lease of a farm con- 
tained a reservation to the lessor of “ the ex- 
clusive right ... to enter upon the said farm 
for the purpose of sporting or otherwise.” 

Held— that the reservation was severable 
and was not wholly void as being in contra- 
vention of the Ground Game Act, 1880, and 
that a person who with the permission of the 
tenant was shooting partridges on the farm 
was liable to be convicted of trespassing in 
pursuit of game. 

Stanton v . Brown, [1900] 1 Q. B. 671; 69 

[L. J. Q. B. 301; 64 J. P. 326; 48 W. R, 333; 

16 T. L. R. 156— Div. Ct. 

17. Shooting Rights — Hiring at a Certain 
Rent per Annum— Notice to Determine— 
“Reasonable Notice .”] — By a memorandum 
of agreement a landlord agreed to let and the 
defendants to hire pheasant shooting at a 
certain rent per annum, payable half-yearly. 
From Lady Day, 1896, the defendants con- 
tinued to enjoy the shooting rights until the 
landlord, early in the year 1901, verbally in- 
formed them that the arrangement was re- 
voked as from 25th March, 

Held— that the defendants were entitled to 
" reasonable notice,” expiring at Lady Day ; 
and that the verbal notice given in February, 
or at the latest in the early part of March, 
after the end of the shooting season, was 
reasonable and sufficient. 

1—2 
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Sporting Sights, etc. — Continued- 

Lowe Adams [1901] 2 Ch 598; 70 L J. Ch. 

[783; 50 W. E. 37; 85 L. T. 195; 17 T. L. E. 

L 763 — Cozens-Hardy, J. 

18. Shooting Rights — Profit Jx Prenche 
Agreement Not Under 

agreement, not . under seal, dated July 30th, 
1898, C., an owner in fee, agreed to let to 
the plaintiffs certain lands, reserving, ex- 
cept as thereinafter provided, the exclusive 
right to game and the exclusive right o 
shooting upon the demised premises, for one 
year, from May 1st, 1898, and so on from 
year to year, till the letting should be deter- 
mined, at the yearly rent of <645. _ He 
thereby further agreed that the plaintiffs 
should for the term of ten years from the 
date of the agreement have the right of 
shooting over the demised and other lands, 
and full authority to use proper means for 
the preservation of the game on the said 
lands. The lands consisted mainly of moun- 
tain in his own occupation and also of hold- 
ings in the occupation of yearly tenants. 
These tenants held under agreements in 
writing, not under seal, made in 1868, 
which gave them the exclusive right of graz- 
ing on the mountain, and reserved to the 
landlord the exclusive right to the game 
and the exclusive right of shooting and 
sporting. Some of these tenants interfered 
with the plaintiffs' shooting. In an action 
for an injunction, it was contended for the 
defendants— first, that the right of shooting 
over the tenants’ holdings was not validly 
reserved to C., as the agreements w*ere not 
under seal, and, secondly, that the agree- 
ment made between C. and the plaintiffs, 
not being under seal, was invalid as re- 
gards the sporting rights. 

Held— first, that the right of shooting 
was validly reserved; secondly, that the 
grant of the right of shooting was not a 
mere licence, but a demise of a profit . a 
prendre , and that the agreement was valid. 

Radcjliff v. Hayes, [1907] 1 Ir. R. 101— M. R. 


it to the C. bank, who sued W. and re- 
covered the money. In an action to re- 
cover the money so paid from C., 

Held— that W. could not recover. # 

Crawley v . White, (1898) 78 L. T. 167; 14 
[T. L. R. 247— Kennedy, J. 


2. Action on Promissory Note— Partly in 
Consideration of Bets, Partly in Considera- 
tion of Loan— Illegal Consideration.]— The 
defendant owed to a commission agent £4 
in respect gf bets, and borrowed <£5; he 
gave a promissory note for £9. 

Held— that the giving of a* bill for <£9, 
coupled with the statement, "I owe you 
£9,” could not prevent the £4 forcing part 
of the consideration; and that, as part of 
the consideration was illegal, no action 
could be maintained on the note. 

Kershaw v. Evans, (1907) 51 Sol. Jo. 27— 

[C. A. 


3. Action on Cheque— Cheque given for 
Illegal consideration— Gaming Act, 1835 (5 
& 6 Will. 4, c. 41), s. 1.]— Under sect. 1 of 
the Gaming Act, 1835, a cheque given by 
the drawer to the payee in payment of a 
bet lost on a horse-race is to be deemed to 
have been given for illegal consideration. 
Woolf v. Hamilton [1898], 2 Q. B. 337; 67 
- [L. J. Q. B. 917; 79 L. T. 49; 14 T. L. R. 

499 ; 47 W. 70-C. A. 


4. Agreement to share Proceeds of Bet- 
Null and Void Contract— Gaming Act , 1845 
(8 & 9 Viet, c 109), s. 8.]— It was agreed 
that the plaintiff and defendant should 
jointly take from a bookmaker the odds 
of £100 to £7 in the proportion of three- 
quarters for the defendant and one quarter 
for the plaintiff, against a horse named 
Fabulist for the Liverpool Autumn Cup. 
The horse won the race, and, the bet having 
been taken in the defendant’s name the 
bookmaker gave him a cheque for £100 on 
settling day. It appeared from the plain- 
tiff’s evidence that the defendant entered 
into the arrangement with him after having 
made the bet with the bookmaker. 


GAMING AND WAGERING. 

I. Gaming Contracts .... 7 

II. Games and Gaming Houses . . 13 

III. Betting Houses and Betting . 15 

IV, Lotteries 25 

And see Bankruptcy, 236 ; Conflict 
of Laws, 1 ; Criminal Law, 211 ; 
Insurance, 80 ; Pleading, 12. • 

I. GAMING CONTRACTS. 

1. Action on Bill of Exchange— Paid by 
Acceptor— Recovery of Amount so Paid.]— 
C. and W. were engaged in transactions 
null and void under the Gaming Act, 1845. 
In respect of such transactions C. drew a 
bill which was accepted by W. C. indorsed 


Held— that the arrangement was void 
under the Gaming Acts. 

Higginson v. Simpson ((1877) 2 C. P. D. 
76; 46 L. J. C. P. 192; 25 W. R. 303; 36 L. T. 
17) followed. 

Thomas v. Smith, (1902) 18 T. L. R. 69— 

[Channell, J. 

5. Betting Debts— Compromise of Claim- 
Consideration— Gaming Acts, 1845 (8 & 9 
Viet. c. 109), 5 . 18; and 1892 (55 & 56 Viet. c. 
9), s. 1.]— The . defendant, who had lost £120 
to the plaintiff in respect of bets on horse- 
races, was written to by the plaintiff’s soli- 
citor asking for payment of the amount. 
The defendant thereupon offered to pay 
£30 within a fortnight and £30 within a 
month in full satisfaction of the account.” 
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Gaming Contracts — Continued. 

This offer was accepted. The plaintiff knew 
that the original claim was unenforceable, 
and there was no evidence that he threat- 
ened to ^ie or to take any step to the. detri- 
ment'^ the defendant. In an action to 
recover the .£60, 

Held— that upon the facts there was no 
consideration for the promise to pay that 
sum, and that, therefore, the action would 
not lie. 

Chapman v . Franklin, (1905) 21 T. L. R. 515— 

« [Div. Ct. 

6. Contract or Agreement by Way of 

Gaming or Wagering — Money Paid in 

Respect of-— Gaming Act, 1845 (8 & 9 Viet. c. 
109 -Gaming Act , 1892 (55 & 56 Viet. c. 9), s. 
1.]— A bankrupt paid the defendant a sum 
of m&ney on the understanding that the 
defendant was to use it for backing horses 
at races upon their joint account. 

Held— that the agreement between the 

bankrupt and the defendant was a contract 
or agreement by way of gaming or wager- 
ing, and therefore the money paid by the 
bankrupt to the defendant W’as paid "in 
respect of” a contract or agreement ren- 
dered null and void by the Gaming Act, 
.1845. 

Tatam v. Reeve ([1893] 1 Q. B. 44; 62 
L. J. Q. B. 30; 57 J. P. 118; 41 W. R. 174; 67 
L. T. 683 : 5 R. 83— Div. Ct.) followed. 

Decision of Darling, J. ([1900] 16 T. L. R. 
169) reversed. 

Saffery v. Mayer, [1901] 1 Q. B. 11; 70 

[L. J. Q. B. 145; 64 J. P. 740; 49 W. R. 54; 

83 L. T. 394; 17 T. L. R. 15— C. A. 

8. Outside Broker — Contract — Sale or 
Gaming— Gaming Act , 1845 (8 & 9 Viet. c. 
109), s. 18.]— The plaintiff signed an applica- 
tion form headed "Prudential” operation 
for dealing in Atchison and Topeka Com- 
mon. The form was addressed to the defen- 
dants, outside dealers, and by it the plain- 
tiff agreed "to accept the amount of stock 
you may sell to me.” The defendants sent 
plaintiff an advice note which contained the 
following words:— "Plus $ if stock is taken 
up.” The result of the transaction showed 
a balance in the plaintiff's favour of 
*8179 7s. 6d., which he sued for. 

Held— that the words " I agreeing to accept 
the amount of stock you may sell to me” 
showed clearly that the person signing the 
form was bound to accept stock which had 
been bought; that the advice note must be 
read with the application form which pre- 
ceded it; aud that the transaction was not a 
bet. 

In re Gieve ([1899] 1 Q. B. 794; 68 
L. J. Q. B. 509; 47 W. R. 441; 80 L. T. 438; 15 
T. L. R. 251; 6 Manson, 136-C. A. No. 14 
infra) distinguished. 

Philp v. Bennett & Co., (1902) 18 T. L. R. 129 

— Bigham, J. 


9. Plea of Gaming Acts— Depriving Suc- 
cessful Defendant of Costs — " Good Cause ”— 
Ord. 65, r. 1.] — The fact that a man, when 
sued in respect of betting transactions, 
pleads and relies on the Gaming Acts is no 
" good cause,” within the meaning of 
R. S. C., Ord. 65, r. 1, for depriving him of 
his costs. 

Decision of Ridley, J., reversed. 

Granville & Co. v. Firth, (1903) 72 L. J. K. B. 

[152; 88 L. T. 9; 19 T. L. R. 213-C. A. 

10. Recovery of Deposit— Persons " Using ” 
Office for Betting — " Any such Person Afore- 
said”— Betting Act , 1853 (16 & 17 Viet. c. 
119), ss. 1, 3, 4, 5.]— The defendant used a 
house in London for the purpose of corre- 
spondence relating to bets on horse-races, 
and of receiving money in connection there- 
with. The plaintiff placed a sum of money 
to the defendant's credit at his bank to be 
used by the defendant for the purpose of 
making bets on behalf of the plaintiff. Bets 
were from time to time made by the defen- 
dant, acting on the telegraphed instructions 
of the plaintiff, with varying results. The 
plaintiff sued to recover the amount of the 
deposit, and the defendant alleged that the 
money had been used in executing betting 
commissions for the plaintiff, and that the 
plaintiff's losses had exhausted the deposit, 
and that he was not liable. 

Held— that sect. 5 of the Betting Act, 1853, 
applied, and that the plaintiff -was entitled 
to recover. 

Vogt v . Mortimer, (1906) 22 T. L. R. 763— 

[Joyce, J. 

11. Stakeholder— Agreement to Pay Win- 
ner-Personal Liability.']— By an agreement 
in writing between the plaintiff and 
claimant, two competitors, and the pro- 
prietor of a sporting paper, the plaintiff 
matched his mare to trot ten and a half 
miles in thirty minutes or under for a sum 
of ,£500 a side, to be deposited with the 
proprietors of a sporting paper, who were 
to pay over to the winner " a sum of money 
equal to the amount of the stakes actually 
deposited after deducting commission.” 

Held— that as both competitors claimed 
the stakes, it was a proper case for inter- 
pleading, and that there was no personal 
liability in the stakeholder to pay over the 
amount of tho stakes out of his own pocket, 
independently of the stakes which he in 
fact had in his possession. 

Dowson v. Macfarlane, (1899) 81 L. T. 67; 15 
[T. L. R. 497— C. A. 

12. Stakeholder— Recovery of Money De- 
posited with Stakeholder— Money " Paid ” — 
Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 18— 
Gaming Act, 1892 (55 & 56 Viet. c. 9), s . 1.]— 
Money deposited with a stakeholder to abide 
the event of a boxing match is not "money 
paid under or in respect of a contract made 
void by 8 & 9 Viet. c. 309, s. 18,” and may 
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Gaming Contracts— Continued, 
be recovered by the depositor from the 
stakeholder if he has given the latter notice 
not to part with it. 

O'Sullivan v. Thomas ([1895] 1 Q. B. 698; 
64 B. J. Q, B. 398; 59 J. P. 134; 43 W. R. 269; 
15 R. 253— Div. Ct.) approved. 

Burge v. Ashley and Smith, Ld., [1900] 1 

[Q, B. 744; 69 L. J. Q. B. 538; 48 W. R. 

438; 82 L. T. 518; 16 T. L. R. 263-C. A. 

13. Stockbroker — Deposit of Money as 
“ Cover "—Right of Depositor to Recover— 
Gaming Act, 1845 (8 & 9 Viet. c. 109), $. 18.] 
Money was deposited with a stockbroker as 
“cover” in respect of gaining transactions 
in stocks and shares. The transactions re- 
sulted in money becoming due from the 
stockbroker to the depositor, who claimed 
repayment of the amount which he had 
deposited. 

Held— that the depositor could recover the 
amount which he had deposited as << cover.” 

Decision of Wright, J. ((1898) 67 L. J. Q. B. 
364; 78 B. T. 170; 14 T. L. R. 242) varied. 

Re Cronmire, Ex parte Waud, [1898] 2 Q. B. 

[383; 67 L. J. Q. B. 620; 78 L. T. 483; 5 

Manson, 30; 14 T. L. R. 376; 46 W. R. 679 

-C. A. 

14. Stockbroker — Differences — Covei — Deli- 
very or Acceptance— Gaming Act, 1845 (8 & 
9 Viet. c. 109), s. 18.]— -Where contracts be- 
tween a broker and his customer for the 
sale and purchase of stocks and shares con- 
tained provisions that the price should be 
one-eighth more if the stock was taken up, 
or one-eighth less if it was delivered, 

Held— that the existence of an option for 
the customer to demand delivery or payment 
in cash did not of itself prevent the Court 
finding that the contract was really one for 
the payment of differences only. 

Universal Stock Exchange v. Strachan 
([1896] A. C. 166; 65 B. J. Q. B. 429; 60 J. P. 

44 W. R. 497; 74 L. T. 468) followed. 

And held— that the provisions as to price 
showed that the contract was for differences 
only, and that such an agreement was void, 
as being “by way of gaming or wagering,” 
within the meaning of sect. 18 of the Gam- 
ing Act, 1845. 

In re Gieve, Ex parte Trustee, [1889] 1 Q. B 

[794; 68 B. J. Q. B. 509; 47 W. R. 441; 80 

B. T. 438; 15 T. L. R. 251; 6 Manson, 136— 

C. A. 


15. Turf Commission Agent— Account Ren- 
dered— Evidence of Money Received— Right 
of Principal to Recover .]— The plaintiff sued 
to recover a sum of money shown due to 
him from the defendant for certain bets 
which he had instructed the defendant to 
make fcfr him. The defendant, who carried 
on business as a turf commission agent, 


pleaded the Gaming Acts. At the trial the 
defendant did not appear. 

Held— that the plaintiff was entitled to 
judgment, as the rendering of a commission 
account was prima facie evidence thdft the 
money had been received by the de&ndant 
on behalf of the plaintiff. 

Catigi v. McGregor, (1907) 51 Sol. Jo. 266- 

[Channell, J. 

16. Turf Commission Agent— Action for 
Proceeds of Bet— Evidence of Bet and Re- 
ceipt of Proceeds .]— The plaintiff brought 
an action to recover <£120 alleged to have 
been received by the defendaifts as agents 
of the plaintiff, being the proceeds of a bet 
made and won by them on his behalf. At 
the trial the plaintiff proved that he re- 
ceived an advertisement from the defendants 
offering to execute betting commissions for 
him. The plaintiff telegraphed to the de- 
fendants to put <£20 on a horse which won 
a race at 6 to 1, but he had never received 
the money. To the plaintiffs telegram that 
lie. had not received the week's account the 
defendants replied, “ Awaiting report of 
inquiry, continue business.” The jury re- 
turned a verdict for the plaintiff for <£120, 
and judgment was entered accordingly. 

Held— that there was no evidence that the 
defendants had made the bet, or that they 
had received any money in payment of the 
bet, and that the defendants were entitled 
to have judgment entered for them. 

Pritchard v. Doughton, Lovyck & Co., (1900) 
[16 T. L. R. 377— C. A. 

17. Turf Commission Agent — Bets Lost but 
not Paid— Indemnity— “ Any Sum of Money 
Paid”— Gaming Act, 1892 (55 & 56 Viet, c, 9), 
s. 1.]— The plaintiff, a turf commission 
agent, was instructed by the defendant to 
make bets for him in his own name with 
other persons. The plaintiff, for the pur- 
pose of carrying on his business, was a mem- 
ber of various betting clubs, and frequented 
racecourse enclosures, from which he would 
be excluded if he made default in payment 
of bets. The plaintiff made the bets in his 
own name on behalf of the defendant, and 
lost. The plaintiff requested the defend- 
ant to indemnify him in respect thereof. 
The plaintiff had not paid the bets. 

HELD—that the words of sect. 1 of the 
Gaming Act, 1892, f< any sum of money 
paid,” could, not be limited to sums of 
money actually paid; they included money 
to be paid as well as that which had actually 
passed; that the plaintiff could#aot by post- 
poning paying the bets get money from the 
defendant which he never could have got it 
he had paid them; and that the plaintiff was 
not entitled to recover the sums in question 
as damages on account of the breach of an 
implied contract to indemnify him. 

Levy v. Warburton, (1901) 70 L. J. K. B. 7 08 ; 

[17 T. L. R. 462— Div. Ct. 
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II. GAMES AMD GAMING HOUSES. 

18. Automatic Machine— Game of Skill and 
Chance — Equal Chances in Favour of the 
Operator— Gaming House Act , 1854 (17 & 18 
Vic£. & 38), s. 4.] — The appellant was a 
tobacconist, and kept in his shop an auto- 
matic machine, which was worked as follows : 
Having placed a penny in the slot, the 
operator pulled down a spring by means of 
a knob, and then suddenly released the knob, 
whereupon the spring flew up and the penny 
was projected into one of five compartments. 
If the penny found its way into either of 
two compartments it was Returned to the 
operator ;*if it fell into either of two other 
compartment it was retained by the 
machine; if it fell into the fifth, or centre, 
compartment the operator won a ticket en- 
titling him to receive a 3d. cigar, or its 
value, from the appellant. 

HELD—that this was a game of chance, and 
that the appellant was rightly convicted 
under the Gaming House Act, 1854. 

Thompson v. Mason, (1904) 68 J. P. 270; 91 

[L. T, 649; 20 T. L. R. 298; 20 Cox, C. C. 

641 — Div. Ct. 

19. Automatic Machine— Element of Skill 
— Gaming House Act , 1854 (17 & 18 Viet. c. 38), 
s . 4.] — A shopkeeper was convicted under 
sect. 4 of the Gaming House Act, 1854, for 
having opened, kept, and used his shop for 
the purpose of unlawful gaming being car- 
ried on therein, upon the following facts ; 
He had in the shop a penny-in- the-slot 
machine, proved to have been used on the 
day in question by a number of men and 
boys : a person, having inserted a penny in 
the slot, drew hack a spring, and then, by 
releasing it again, shot the penny up to the 
top of the machine; if, in falling, the penny 
found its way into the "bull's-eye," the 
operator received a check entitling him to 
sweets, &c., worth 2d. ; if it fell into either of 
two other divisions .of the machine it waB re- 
turned to the operator; if, however, it fell 
into any of the four remaining divisions, it 
was retained by the machine. Some of the 
persons mentioned won, and others lost. 

HELD—that the conviction was right. 

Fielding v. Turner, [1903] 1 K. B. 867; 72 

[L. J. K. B. 542; 67 J. P. 252; 51 W. R.543; 

89 L. T. 273; 19 T. L. R. 404; 20 Cox,C.C. 

531— Div. Ct. 


20. Automatic Machine— Element of Skill 
in Game— Player whether Successful or not 
receivin^an Article of some Value .'} — In a 
prosec anon for keeping an automatic 
machine which involved the manipulation 
by the players of a cup for the purpose of 
intercepting a hall, which ball was propelled 
by a spring so as to fall within reach of the 
cup as it bounded from various points in its 
downward course, the magistrates found 
that, although a certain amount of success 
in working the machine could he acquired 


by practice, yet to an ordinary member of 
the public its working depended on chance* 

HELD—that the machine was an implement 
for playing a game at hazard; and that it 
was none the less so because a player, even 
if unsuccessful, received an article of some 
value in return for the penny deposited by 
him in the machine. 

Ogilvie v. Benigno, (1906) 7 F. 82— Ct. of 

[Justiciary, 

21. Faro — " Banker” who has ef Bought the 
Bank”— Gaming House Act, 1854 (17 & 18 
Viet. c. 38), s. 4.]— A "banker" who has 
"bought the bank," and is playing in a 
house at the game of faro, which is an un- 
lawful game, by 12 Geo. 2, c. 28, s. 2, is a 
person assisting in conducting the business of 
a house, etc., open, kept or used for the pur- 
pose of unlawful gaming within sect. 4 of the 
Gaming House Act, 1854. 

Derby v. Bloomfield and Another, (1904) 68 

[J. P. 391; 91 L. T. 99; 20 T. L. R. 549; 20 
Cox, C. C. 674— Div. Ct. 

22. " Billiards — “ Pool”— Game of Skill 
played for Money— Suffering Gaming on 
Licensed Premises— Licensing Act, 1872 (35 & 
36 Viet. c. 94), s. 17.]— The respondent, a 
licensed person, suffered the game of " pool " 
to be played for small money stakes on a 
billiard table in the licensed premises. 

HELD—that the respondent had committed 
the offence of suffering gaming on the licensed 
premises Tinder the Licensing Act, 1872, s. 17. 
Craig v. Boyan, [1901] 2 Ir, R. 429. 

23. Licensed Premises— Suffering Gaming— 
Offence Proved— Whether Offence can he said 
to be of a Trifling Nature— Licensing Act, 
1872 (35 & 36 Viet. c. 94), s. 17— Summary 
Jurisdiction Act , 1879 (42 & 43 Viet, c . 49), s , 
16.]— The offence of unlawfully suffering gam- 
ing on licensed premises contrary to sect, 17 
of the Licensing Act, 1872, may, under some 
circumstances, be of a trifling nature within 
the meaning of sect. 16 of the Summary 
Jurisdiction Act, 1879. 

Ex parte Marshall, (1907) 71 J. P. 501— 

[Div. Ct. 

24. Unlawful Gaming— Unlawful Game— 
What is, a Questio7i of Law— 17 & 18 Viet. c. 
38, s. 4; 42 & 43 Viet. c. 49, s. 17.]— A person 
does not commit the offence of opening, keep- 
ing, or using a house or room for the purpose 
of unlawful gaming, if he and his friends 
merely occasionally and casually play games 
therein, even if such games be unlawful. 

The question whether a game is or is not 
unlawful, is a question of law on which a 
specific direction should be given to the jury. 
Reg. v. Davies, [1897] 2 Q. B. 199; 18 Cox, 

[C. C. 618; 66 L. J. Q. B. 513; 76 L. T. 786; 

13 T. L. R. 405 — C. C. R. 

25. Whist Drive — Suffering Gaming on 
Licensed Premises— Game of Shill PI aged for 
Prizes— Licensing Act , 1872 (33 & 36 Viet. c. 
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94), s. 17.] — A club hired a room in licensed 
premises for the purpose of the members, 
and friends introduced by them, playing a 
bona-fide game, called a whist drive, for 
prizes given by members of the club or their 
friends. No. person was allowed by the rules 
to win a prize which he or she had given. 
The licensee knew of the purpose for which 
the room was hired. 

Held that the licensee had not suffered 
gaming to be carried on upon the licensed 
premises contrary to sect. 17, sub-sect. 1, of 
the Licensing Act, 1872. 

Lockwood v. Cooper, (1903) 72 L. J. K. B 690- 
[67 J. P. 307; 52 W. JR. 48; 89 L. T. 306; 19 
T. L. B. 610; 20 Cox C. C. 539— Div. Ct. 

And see Intoxicating Liquors, 102. 


III. BETTIHG HO USES AHD BETTING. 

And ste Bankruptcy, 162. 

26 . Advertisement 'of Coupon Competition 
—Legality— Betting Act , 1853 (16 & 17 Viet 
c. 119), ss. 1, 7- Betting Act , 1874 (37 & 38 
Vipt. c. 15), 3.] — The defendants agreed to 

print and publish a sporting newspaper for 
f-h-® plaintiff. The plaintiff called upon the 
defendants to print as part of the paper a 
supplement announcing a horse-racing com- 
petition, the name of the horse which would 
win a certain race to be written on a 
coupon, and a coupon, together with a sum 
of money, so filled in, to be sent to a house 
abroad. A prize was ofiered to the person 
Yd 1 oorrectl y named the winner. The 
defendants refused to print and publish the 
_^ke supplement, on the ground 
that, by so doing, they would be committing 
an offence against sect. 7 of the Betting Act! 
1853, and sect. 3 of the Betting Act, 1874. 

Held— that if the plaintiffs business had 
w \ thin Jurisdiction, the 
act ^ of the defendants in advertising the 
business would not have constituted any 
offence against either the Betting Act, 1853 

W D h +T, Bstt ^u Aot :^ 1874! the kind of 
nets there dealt with are bets made with 

persons Physically resorting to the betting 
honse. and that consequently there was no 
excuse for the defendants’ refusal to per- 
form their contract 

Stoddart v. Argus Printing Co., [19011 2 
[H. B. 470; 70 L. J. K. B. 711’ 65 T P fiQA.* 

49 W. B. 66S; 85 L. T. 110 ; 17 T. L. R. ' 549 A 

See No. 36, infra. Div. Ct. 


J] n if? e £i\ e ™ en i ° f 0f!ioe orP ^ce kept 
open for Betting Purposes— Me ns rea— Bet- 

Ung Act 1853 (16 & 17 Viet. c. 119), « 17 ] 

seat °7 d of “d^tisement within 

seer. 7 of the Betting Act, 1853, it must 
appear by reasonable inference from the 

toZtZrtt f S6lf f hat * haa reference 
to one of the two classes of transactions 


rendered illegal by sect. 1 , viz., keeping a 
place to which people resort for the purpose 
of betting, and keeping a place for the 
receipt of money by or on behalf of the 
owner for such purpose. In judging of 1 the 
meaning of the advertisement impeached, 
the magistrate must pay no regard to what 
***-. i* s nature of the business as 
e * i 8,31 . allswe:I% i - 0 to® advertisement. 

The following advertisement, though 
suspicious in appearance, and in fact proved 
to refer to betting, was held not sufficient 
to justify a conviction: Topping and 

Spindler, Flushing, Holland.— The Derby 
Ascot Stakes, Royal Hunt Cup, Northumber- 
land Plate, &c.—The Continental Sports- 
man. Also Year-book and Beady Beokoner, 
free on receipt of address. Telegraphic 
instructions can be sent to London. All 
letters to be addressed Topping and 

Holland - Postage ’ 2id - 

Ashlbi and Smith, Ld. t\ Hawke, (1903) 67 
[J. P. 361; 19 T. L. B. 581; 89 L. T. 538- 
20 Cox, C. C. 558 — Div. Ct. 

28. Agent receiving Betting Slips— Ad- 
n\-°{ Evidence-Betting Act, 1853 
(16 & 17 Viet. C. 119), SS. 1, 3.1— The dafon 
dant was indicted for offences against the 

?3tb m Tr A °u’ i 8 t 3 ’ oommitted on November 
mtn. He had been arrested in a public- 
house (the licensee of which pleaded guilty 
the , said bouse for the purpose of 
bettmg), and upon him were found (1) lists 
ot the names of persons and the amounts 
d “® . to fk? 111 n Poa bets, (2) betting slips con- 

foJ wlf;I rt nameS ° f . L ? rses ’ tbe amounts 
for which they were to be backed, and the 
names of the persons backing them. In the 
parlour of the public-house were found a 
betting slips of the same 
character as those found on the defendant. 

Lvidence was admitted to show that bet- 
ting slips similar to those found on the 
defendant and to those found on the pre- 
S l ® es November 13th had previously to 
that date been frequently received from 

iTciT 618 a*1 Public-house by the 

licensee, and had been forwarded on by him 

f 6 A t r e f de p fend !' nt ’ and also t0 show 7 that 
*£*£> l 0 U v d 011 t ? 16 defendant were an 
epitome of slips received by him from the 
licensee on occasions prior to November 

Held— that such evidence was admissible. 

Bex ». Mean, (1905) 69 J. P. 27 ; 21 T. L. R 172 

[-C. C. R. 


29. Club Members Betting inter s e—De- 

f -EvidlL-?T erall F i ctin 3 as Bookmakers 
(16 & 17 vL+ SO to Jury- Betting Act, 1853 
9 Vief ! L i kW-^Oamvng Act, 1845 (8 & 
h J?- e - 409-]— Evidence was given that 
? S -. oamed on on certain club pre- 
mises; but it appeared that the members of 

5* d “ ot - ordinarily bet with one 
indiscriminately, but that they were 
divided into two classes, the defendants gene- 
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Betting 1 Houses and Betting — Continued. 

rally being the bookmakers laying the odds, 
and the other members of the olnb betting 
with them 

HELBj=ptftat there was some evidence on 
winch the jury could convict the defendants 
of offences under the Betting Act, 1853, and 
under the Gaming Act, 1845. 

Where transactions are proved .against a 
defendant which are capable of an innocent 
explanation, and the defendant could have 
given it, and there is primd facie evidence 
that he is acting illegally, tl^e jury may 
draw their own conclusions from the fact 
that the defendant dojs not give evidence 
on his own behalf. 

Bex v. Qoeeie and Another, (1904) 68 J. P. 294 ; 

[20 T. L. R. 365 — C. C. R. 

30. "House, Building , Room or Place *’ — 
Common Stair— Local Act.]— A common pas- 
sage leading to a common stair is not a 
“ house, building, room or place" within 
the meaning of the Local Act prohibiting 
the keeping and using of betting houses, and 
imposing a penalty on the owner, or keeper, 
or person having the management or care 
thereof 

Weight v . Smith, (1905) 6 F. (Just. Cas.) 18— 
[Ct. of Justiciary. 

31. Newspaper Office — Sale of Newspaper 
with Coupon— Coupon Competition— Betting 
Act, 1853 (16 & 17 Viet. c. 119), s. 1.]— 1 The 
proprietor of a newspaper issued with each 
copy of the paper a coupon so that the pur- 
chaser might fill in the names of the prob- 
able winners of certain football matches, a 
prize of £20 being given for the most 
accurate forecast. No money was paid ex- 
cept the price of the newspaper, and any 
competitor desiring to send in more than 
one estimate could do so by obtaining addi- 
tional copies of the paper. By far the 
greater number of copies were sold to the 
public through agents and not at the news- 
paper office. The appellant purchased 
copies of the newspaper at the newspaper 
office and filled in and returned the coupons 
to the office. 

Held— that, if the money was in fact re- 
ceived for the coupons and not merely for 
the newspaper, the proprietors had com- 
mitted the otfence under sect. 1 of the 
Betting Act, 1853, of having opened, kept, 
and used an office for the purpose of money 
being received in consideration of an under- 
taking to pay money on a contingency re- 
lating to a ^ame, 

Caminada v. Multon ((1891) 60 L. J. M. O. 
116; 55 J. P. 727; 39 W. R. 540; 64 L. T. 781; 
17 Cox, C. C. 307— Div. Ct.) discussed. 

Hawke v. Hulton, (1903) 22 T. L. R. 169— 

[Div. Ct. 

32. Office used for the Purpose of Money 
being received on Undertakings to pay Money 


on Morse Races — Coupon Competitions— Bet- 
ting Act , 1853 (16 & 17 Viet. c. 119), s. 1.]— 
The defendant was the occupier of an office, 
and having issued a newspaper, which con- 
tained one free coupon, allowed persons to 
send in extra coupons, or extra choices, on 
payment of a penny for each choice. The 
money received by the defendant at' the office 
in respect of the coupons was received as a 
consideration for her promise to pay the 
prizes according to the terms set out in the 
newspaper, the prizes being dependent on 
the competitors filling up the coupons cor- 
rectly with the names of the winners of a 
horse-race. 

Held— that the transaction came within the 
precise words of the Betting Act, 1853, s, 1. 

Decision of Channell, J. ((1900) 64 J, P. 
729), affirmed. 

Reg. a. Stoddaet, [1901] 1 Q. B. 177; 70 
[L. J. Q. B. 189; 64 J. P. 774; 49 W. R. 173; 
83 L. T. 538; 17 T. L. R. 55; 19 Cox, C. C. 

587; 20 Cox, C. C. 111-C, C. R. 

33. Coupons were issued in connection with 
a newspaper from an office in London kept 
by the appellant. The coupons, which could 
be obtained on application free of charge, 
were to be filled in by the competitors in a 
wagering competition, and when so filled in 
were to be sent in postal orders to an office 
in Holland. These postal orders were not 
payable in Holland, and had to be returned 
to England to be cashed. The money so sent 
in by competitors was eventually received by 
the appellant. 

Held— that an offence had been committed 
under sect. 1 of the Betting Act, 1853, not- 
withstanding that the money was received 
from the competitors abroad, and that the 
appellant had been rightly convicted. 

Stoddaet v . Hawke, (1901) 50 W. R. 93; 18 T. 
[L. R. 22; [1902] 1 K. B. 353; 71 L. J. K. B. 

133; 66 J. P. 68; 85 L. T. 687-Div. Ct. 
Approved in Lennox v. Stoddart , infra. 

34. The defendant kept an office substan- 
tially for the purpose of the receipt of de- 
posits on bets, which he proposed to make 
with depositors residing in England. He 
desired to get those deposits before and to 
hold them at the time when he made bets. 
For this purpose he devised a system of 
what he called sporting coupon competitions. 
He issued these coupons from a " news- 
paper" office. The would-be competitors 
had to get one of the coupons which were 
issued from his office, and send it, together 
with the proper amount of money in propor- 
tion to the selections made, to Middleburg 
on the Continent, and that, on that being 
done, he would bet with them, and retain as 
deposit the money which was so lodged with 
his agents abroad in the first instance, but 
which would from there come back to him 
in this country. 

Held— that the issuing of these coupons 
from the office in this country was really a 



13 


GAMING AND WAGERING. 


20 


Betting Houses and Betting — Continued*. 

material and necessary step for the purpose 
of the receipt of the money by the defendant, 
and therefore that there was a use of this 
office for the purpose of money being re- 
ceived within the terms of sect. 1 of the Bet- 
ting Act, 1853; that the Betting Act, 1853, is 
not confined to what are called bets in the 
ordinary sense of the word; and that sect. 5 
of the Betting Act, 1853, is not repealed by 
sect. 1 of the Gaming Act, 1892. 

Stoddart v. Hawke, [1902] 1 K. B. 353; 71 
L. J. K. B. 133; 66 J. P. 68; 50 W. R. 93; 85 
L. T. 687; 18 T. L. R. 23— Div. Ct. supra) 
approved of. 

Decision of Darling, .T. (sub nom. Davis v. 
Stoddart , 50 W. R. 397; 18 T. L. R. 260), 
affirmed. 

Lennox v\ Stoddart; Davis r. Stoddart, [1902] 

[2 K. B. 21; 71 L. J. K. B. 747; 66 J. P. 

469; 87 L. T. 283; 18 T. L. R. 585— C. A. 


35. At the office in question there was 
printed and published weekly by the appel- 
lant Mackenzie a paper called Football Ghat ; 
upon the last page of that paper appeared 
what was called an advertisement of a foot- 
ball skill competition; that competition was 
clearly illegal within the decided cases. The 
coupons were to be filled up, cut out of the 
paper, and sent by post with the money to 
“Football Ghat , Middleburg, Holland/'' an 
office occupied by T. ; the names of the win- 
ners and the results of the competition were 
to be advertised in due course, and the prizes 
paid on a certain day; the sole address was 
“Football Ghat, Middleburg, Holland/' and 
the paper was printed and published at the 
appellant's office in Bedford Street. The 
magistrate held that T. was a person using 
the office at Bedford Street, and that he used 
it for the purpose of money being received 
by himself as the consideration for his pro- 
mises to pay money on the result of football 
matches. He also found that the appellant 
permitted the uses by T. and that he opened 
and kept the office for the purpose of the 
user by T. He further found that the ap- 
pellant derived benefit from the insertion of 
the coupon advertisements and lists of win- 
ners, for which he received considerably 
more than for ordinary advertisements, but 
that he did not share in the profits of the 
coupon competitions. The judgment did not 
proceed, upon the ground that the competi- 
tions were in reality conducted on the appel- 
lant's behalf. There was no evidence of the 
existence of any independent newspaper 
undertaking. The appellant was convicted. 

Held that there was ample evidence to 
j ustify the conclusion at 'which the magis- 
trate arrived; and that the appellant jvas 
liable under sect. 3 of the Betting Act, 1853 
for permitting an illegal thing to be done. 


Mackenzie v. Hawke, [1902] 2 K. B. 216- 71 
[L. J. K. B. 561; 66 J. P. 696; 87 L. T. 122- 
18 T. L. R. 550; 51 W. R. 233, 236, 239; 20 
Cox, C. C. 305, 314— Div. Ct. 


36. Two special cases were stated by a 
metropolitan police* magistrate which re- 
capitulated the facts stated in the previous 
case, and the findings were also repeated. 
The two appeals involved practic^ly the 
same point, although the sumuponses wer# 
taken out under different statutes, the first, 
which was under sect. 7 of the Betting Act, 
1853, charged the respondent with causing an 
advertisement to be published, whereby it 
appeared that the office was used for the 
purpose of making bets or wagers. The 
second summons raised, with a slight addi- 
tion, the same point as to what are called 
tipsters' advertisements, and was taken out 
under sect. 3, sub-s. 1, of tl^ Betting Act, 
1874. 

Held— as to tbe first summons— that by 
sect. 7 of the Act of 1853, it is* made an 
offence to publish any advertisement where- 
by it is made to appear that an office or 
place is used for the purpose of making bets 
or wagers " in manner aforesaid," which 
means in sect. 1 of the Act of 1853, that the 
respondent was liable to be convicted under 
the summons under sect. 7. 

Held as to the second summons— that 
sect. 3, sub-s. 1, of the Act of 1874, when re- 
ferring to such bet or wager," must not be 
confined to bets made with persons resorting 
to a house or place kept for the purpose of 
betting; and that the respondent was liable 
to be convicted of an offence under sect. 3, 
sub-s. 1, of the Act of 1874. 

Reg. v. Stoddart ([1901] 1 Q. B* 177; 70 L. J, 
Q. B. 189; 64 J. P. 774; 49 W. R. 173; 83 L. T. 
538; 17 T. L. R. 55; 19 Cox, C. C. 587— 
C. C. R. supra , No. 32) followed. 

Stoddart v. Argus Printing Go. ([1901] 2 
K. B. 470; 70 L. J. K. B. 711; 65 J. P. 694 ; 49 
W. R. 666; 85 L. T. 110; 17 T. L. R. 549-Div. 
Ct. supra, No. 26) dissented from. 

Hawke u. Mackenzie (Nos. 1 & 2), [1902] 2 K. 
[B. 225; 71 L. J. K. B. 565; 66 J. P. 709; 87 
L. T. 127; IS T. L. R. 550; 51 W. R. 233, 236, 
239; 20 Cox, C. C. 305, 314-Div. Ct. 


37. House — Persons Found Therein — Juris- 
diction of Magistrate to Require such Per- 
sons to Enter into Recognisances —33 Hen. 8, 
c. 9, 5. 14 - Gaming Act , 1845 (8 & 9 Viet, 
c. 109), s. 3— Betting Act , 1853 (16 & 17 Viet, 
c. 119), s. 11.]— Persons who are arrested 
under sect. 11 of the Betting Act, 1853, in a 
house which is a betting house within the 
meaning of that Act, may be brought before 
a magistrate, and the magistrate has juris- 
diction, under sect. 14 of 33 Hen. 8, c. 9, 
to require such persons to enter into recog- 
nisances “no more to play, imunt, or exer- 
cise from thenceforth " at any gaming 
house, although the only evidence against 
such persons is that they were found in such 
betting house. 


Murphy v. Arrow, [1897] 2 Q. B. 527; 18 Cox, 
[C. C. 662; 62 J. P. 38; 66 L. J. Q. B, 865; 
77 L. T. 435; 14 T. L. R. 13; 46 W. R. 94- 

Div. Ct. 
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38 . “ Place ’’-Betting Act , 1853 (16 & 17 

Viet. c. 19), 1 and 3.]— The appellant, a 

professional bookmaker, on the day of a 
certain ^orse-race, stationed himself at a 
particular spot on a piece of ground called 
the Pit Heap, with his back against the 
hoarding of a skittle alley, and there made 
bets on the race with all who chose to bet 
with him. The Pit Heap was a vacant and 
unenclosed space, to which the public were 
allowed free and unrestricted access from 
various sides, and on the day in question 
a large crowd were assembled there. The 
appellant remained all the time on the same 
spot, but if was not in any way circum- 
scribed or ferfeed in or otherwise distin- 
guished 

Held— that the appellant was using a place 
for the purpose of betting with persons re- j 
sorting thereto within the meaning of sect. 3 
of the Betting Act, 1853. 

McInaney v. Hildreth, [1897] 1 Q. B. 600; 18 

[Cox, C. C. 604 ; 61 J. P. 325; 66 L; J. Q. B. 

376; 76 L. T. 463; 13 T. L. it. 284-Div. Ct. 

39 . tf Place”— Beerhouse Saloon— Betting 
Houses Act, 1853 (16 & 17 Viet. c. 119), $. 3— 
Licensing Act , 1872 (35 & 36 Viet. c. 94), s. 17, 
suh-s . 2.]— A professional betting man went 
day by day, between the hours of 12 noon 
and 3 p.m., to a beerhouse. He generally 
sat in th$ part of the house known as the 
saloon, and there conducted the business of 
ready-money betting, receiving bets and 
stakes, and paying the bets when won. The 
proprietor and licensee of the beerhouse was 
aware of and consented to what the betting 
man did, but the latter paid no rent. 
Besides the betting business, the ordinary 
business of a public-house was carried on in 
the saloon. The betting man had no interest 
in the latter business, neither had the 
licensee of the beerhouse any interest in 
the betting business. 

Held— that the betting man used the beer- 
house for the purpose of betting with per- 
sons resorting thereto, and was therefore 
guilty of an offence against sect. 3 of the 
Betting House Act, 1853, and that the 
licensee was guilty of an offence against 
sect. 17, sub-sect. 2, of the Licensing Act, 
1872. 

Belton v. Busby, [1899] 2 Q. B. 380; 68 

[L. J. Q. B. 859 ; 63 J. P. 709 ; 47 W. R. 636 ; 

81 L. T. 196; 15 T. L. R. 458-Div. Ct. 

40. “Place”—* Conducting Betting There- 
in”— Burg}, Police ( Scotland ) Act, 1892 (55 
& 56 Viet. c. 55), 407.]— The public were 
admitted on payment of one penny into an 
enclosure 1,100 square yards in extent. The 
enclosure contained some quoiting pitches 
which were used to a certain extent. 

A servant of the lessee of the enclosure 
directed persons entering to the spot where 
A. was making bets, and also handed to 
them cards containing betting regulations. 


A. was neither owner nor lessee of the 
enclosure? 

Held— that the enclosure was a “ place,” 
and A. a person " conducting gaming or 
betting therein " within the meaning of the 
Burgh Police Act, 1892. 

Clark v. Dykes, (1906) 8 P. (J. C.) 43— 
[Ct. of Justiciary. 

41. ** Place”— Archway— Trespasser Using 
-16 & 17 Viet. Cm 119, s, 1J— The " place " 
mentioned in sect. 1 of the Betting Houses 
Act, 1853 (16 & 17 Viet, c, 119) is not neces- 
sarily a place ejusdem generis with house, 
office, or room, and "usings in the same 
section does not mean only using as of right. 
A passage or archway may, therefore, be a 
place within the meaning of the statute, 
and a person using it for the purpose of 
betting, even though he he a trespasser, 
may properly he convicted of using a place 

I for the purpose of betting, 

Hawke v. Dunn ((1897) 1 Q. B. 579) ap- 
proved. 

Powell v. Kempton Park Racecourse Com- 
pany ([1897] 2 Q. B. 242) distinguished. 

Reg. v . Humphreys, [1898] 1 Q. B. 875; 62 J. P. 

[409; 67 L. J. Q. B. 534; 78 L. T. 360; 14 
T. L. R. 340; 46 W. R. 543-C. C. R. 

42. " Place ” — Place Enclosed hut not 

Covered — Person Conducting Betting — 
Burgh Police ( Scotland ) Act, 1892 (55 56 

Viet. c. 55), s . 407.]— A space of ground 
enclosed by walls, but not roofed in, which 
was entered by a door with a lock and was 
fitted up for use as a quoiting ground, was 
primarily used for betting purposes. 

Held— that it was a " place ” used as a 
betting house; and that a person who was 
not the tenant of the place, but who con- 
ducted the betting there, was rightly con- 
victed for so doing under sect. 407 of the 
Burgh Police (Scotland) Act, 1892. 

Plannagan v. Hill, (1906) 7 P. 26— 

[Ct. of Justiciary. 

43. ** Place ’’-Public-house Bai — Betting 

Act, 1853 (16 & 17 Viet. c. 119), 3.]-A book- 

maker habitually frequented a public-house 
bar at stated hours for the purpose of a 
ready-money betting business with persons 
resorting thereto; he took no refreshment 
there, and had no interest in the business or 
tenancy of the house, nor did he occupy any 
specific part of the bar; but he carried on 
the business there with the publican's per- 
mission. 

Held— he was rightly convicted of "using 
the bar for the purpose of betting with per- 
sons resorting thereto." 

Belton v. Busby ([1899] 2 Q. B. 380; 68 
L. J. Q. B. 859; 63 J. P. 709; 47 W. R. 636; 15 
T. L. R. 4^8-Div. Ct., No. 39, supra) fol- 
lowed). 

Tromans v. Hodkinson, [1903] 1 K. B. 380; 71 
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[L. J. K. B. 21; 67 J. P. 30; 51 W. R, 286; 

87 L. T. 519; 19 T. L. R. 19; 20 Cox, C. C. 

360— Div. Ct. 

44. “Place” - “Public-house Bar ” - 
Whether Permission of Publican must be 
Proved— Betting Act , 1853 (16 & 17 Viet. c. 
119), ss . 1, 3.]— Where a bookmaker frequents 
the bar of a public-house for the purpose 
of carrying on Ms business, he cannot be 
convicted of using the place for betting 
unless some evidence is given that he does 
so with the consent of the publican; but 
such consent may be inferred by a jury from 
the fact that the conduct has gone on for 
some days, and that the publican was aware 
of it. 

Rex v. Deaville, Rex v. Simpson, [1903] 1 

[K, B. 468; 72 L. J. K. B. 272; 67 J. P. 82; 

51 W. R. 604; 88 L. T. 32; 19 T. L. R. 223; 

20 Cox, C. C. 389— C. C. R. 

45. “Place” — Resorting — Evidence — 
Betting Act, 1853 (16 & 17 Viet. c. 119), 5. 1.] 
—The defendant was convicted of unlaw- 
fully using a yard and garden ground at the 
back of certain houses lor the purpose of 
betting with persons resorting thereto, and 
for the purpose of receiving money as the 
consideration for an undertaking by him to 
pay money on the contingency of horse-races. 
It was proved that one of the houses was 
at the time in question occupied by the de- 
fendant's father, who carried on a fruiterer's 
business there. It was in the middle of a 
row of eight other similar small houses, 
each of them having a front door opening 
into Q. Street. This row of houses backed 
on to a piece of enclosed land which formed 
a common yard and garden ground for the 
whole row, and the same piece of land was 
crossed by a footpath which ran immedi- 
ately behind the row of houses, and upon 
which path the back doors of the premises 
opened. Upon the garden ground was some 
shedding, also occupied by the defendant's 
father. The grounds at the back of this 
row were approached from Q. Street by an 
entry at the side of the father's house. Evi- 
dence was given that on July 12th thirty- 
nine persons were seen to go up this entry 
between 1 and 1.45 p.m., and about 3 p.m. 
a, bet was made with the defendant, who 
was sitting against the wall in the garden 
behind the house On July 13th seventy-two 
persons were seen to go up this entry be- 
tween 1 and 2.15 p.m., and the defendant was 
seen to come down the entry and a bet was 
made with the defendant on that day in 
the yard at the rear of the house. On July 
14th, between I and 1.50 p.m., fifty persons 
were seen to go up the entry, and a bet was 
made with the defendant, and he paid the 
winnings of a bet made the day before. On 
each of these days some person was seen to 
be keeping a look-out. 

. Held— that there was evidence of resort- 
ing and “ user " within the meaning of 


the Betting Act, 1853, and that there was 
evidence that the defendant used a "place" 
within the meaning of the said Act. 

Rex v. Russell, (1905) 67 J. P. 247— C. # C. R. 

46. “Place” — Uncovered Inclo&ire on* 
Racecourse— Betting Act , 1853 (16 & 17 Viet, 
c. 119), ss. 1, 2, 3.] — The keeping of an un- 
covered inclosure at a racecourse, to which 
bookmakers and others resort, and in which 
betting takes place, with the knowledge and 
without the interference of the owners of 
the racecourse, is not contrary to the pro- 
visions of the Betting Houses Act, 1853. 
What is prohibited is the opening, keeping, 
or using a place for a betting business. 

Haivke v. Dunn ([1897] f Q. B. 579; 66 

L. J. Q. B. 364; 61 J. P. 292; 45 Wt R. 359; 

/6 L. T. 355; 13 T. L. R. 281) overruled. 

Powell v. Rempton Park Racecourse Co 
[1899] A. C. 143; 68 L. J, Q. B. 392; 63 
J. P. 260; 47 W. R. 585 ; 80 L. T. 538,- 15 
T. L. R. 266; 19 Cox, C. C. 265— H. L. (E.) 

47. “ Place”— Wooden Structure— Localis- 
ation of the Business of Betting — Betting 
Act, 1853 (16 & 17 Viet, c. 119), ss. 1, 3.]— On 
a certain part of the inclosed ground upon 
which a race meeting was being held a book- 
maker erected a structure, consisting of four 
legs or supports, made of bamboo, fastened 
together. On the top there was a board, 
on which from time to time the bookmaker 
wrote the odds offered against tie different 
horses, and, lower down, a canvas screen 
or banner, some distance off the ground 
bearing the bookmaker's name. Throughout 
the day the bookmaker stood upon a box or 
stool close to the structure, shouting the 
odds and betting with persons upon the 
ground. 


Held— that the bookmaker was a person 
using a place for the purpose of betting with 
persons resorting thereto, within the mean- 
ing of the Betting Houses Act, 1853, there 
being a sufficient localisation of the business 
of betting at the spot where he stood. 

Brown u. Patch, [1899] 1 Q. B. 892; 68 

[L. J. Q. B. 588 ; 63 J. P. 421 ; 47 W R 623 • 
80 L. T. 716; 15 T. L. R. 312^Div. Ct 

48. Penalty— Adjudging no Portion thereof 
shall oe paid to the Informer — Corrupt Prac - 
tic e— Discretion of Magistrate-Metropolitan 
Police Courts Act, 1839 (2 & 3 Viet. c. 71) 5 
Zl-Bettmo Act, 1853 (16 & 17 Viet. c. 119), s.‘ 
y.j— Xiie respondent was convicted and fined 
by A?* aglstrate tmder the Getting Act, 1853 
and the magistrate found as a fact that the 
informer, the present appellgflht, was not 
gnilty of corrupt practices. An application 
was ^ ade a portion of the penalty 

should be paid to the informer. The magis- 
* a J? excised his discretion under sect. 34 
of the Metropolitan Police Courts Act, 1839. 
and adjudged that he should not receive 
any part of the penalties. 

Held— that there was no ground for inter- 
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fering with the magistrate's decision, as 
sect. JJ4 of the Act of 1839 in terms applies 
i to any J^p.t thereafter to be passed, not- 
withstanding sect. 9 of the Betting Act, 1853, 
enacts that " one-half of every pecuniary 
penalty which shall be adjudged to be paid 
under this Act, shall be paid to the infor- 
mer." 

Hawke v. Mackenzie (No. 3), [1902] 2 K. B. 

[234; 71 L. .T. K. B. 570; 66 J. P. 712; 87 

L. T. 131; 18 T. L. R. 550; 51 W. R. 233, 

236, 239; 20 Cox, C, C. 305, 31$, 324- 

^ Div. Ct. 

49. Street Betting — “ Frequenting " — 
“Loitering about/*] — A man who is proved 
to have “loitered about O. Street and the 
adj oining streets " for forty minutes for the 
purpose of betting is rightly convicted of 
“frequenting and using O. Street for the 
purpose of betting." 

Lang v. Walker, (1904) 5 F. (J. C.) 8— 

[Ct. of Just. 

50. Street Betting — “Frequenting and 
using**— ‘Evidence of.]— It was proved that 
a bookmaker remained in a certain street 
for twenty minutes, during which time he 
transacted betting business with various per- 
sons. 

Held— that this evidence justified a con- 
viction for “frequenting and using" the 
street for the purpose of betting contrary to 
a bye-law. 

Davies v . Jeans, (1905) 6 F. (Just. Cas.) 37— 
[Ct. of Justiciary. 

IV. LOTTERIES. 

51. Keeping a Place for Exercising a 
Lottery— Isolated User— Gaming Act t 1802 (42 
Geo. 3, c. 119), s. 2.]— The respondents were 
charged under sect. 2 of the Gaming Act, 
1802, with keeping a certain place for the 
purpose of exercising a lottery therein. The 
evidence showed that they had used the 
place for drawing a lottery on only a single 
occasion. 

Held— that they had committed no offence 
under the section, which is aimed at the 
habitual user of a place. 

Martin v. Benjamin and Another, [1907] 1 

[K. B. 64; 76 L. J. K. B. 81; 71 J. P. 30; 

96 L. T. 197; 23 T. L. R, 53-Div. Ct. 

52. Newspaper— Distribution of Medals 
Gratuitously — Winning Prizes Announced 
in Newspaper — Gaming Act , 1802 (42 Geo. 3, 
c. 119).]— The proprietor of a weekly penny 
newspaper caused a quantity of medals to 
be distributed gratuitously, each medal bear- 
ing a number, and an intimation that it 
might entitle the holder to a prize. One of 
the medals selected arbitrarily carried a 
right to a prize, and the number of this 
medal was announced in the newspaper. The 
persons distributing the medals were never 


employed to see the paper, and a copy of 
the paper was never sold from the office with 
one of the medals. Anyone who asked for a 
medal was given one. A file of the paper 
was kept at the office, which could be in- 
spected free of charge, by any person to see 
if he had won a prize, and there was no con- 
dition that a person holding a medal must 
purchase a copy of the paper to entitle him 
to a prize, the object of the scheme being to 
advertise the paper and increase its circula- 
tion. 

Held— that, as many medal holders bought 
copies of the paper, the scheme was a lottery 
within the Gaming Act, 1802, although no- 
thing was charged for the medals to indi- 
viduals. 

Willis v. Young, [1907] 1 K. B. 448; 76 

[L. J. K. B. 390; 71 J. P. 6; 96 L. T. 155; 

23 T. L. R. 23— Div. Ct. 

53. Newspaper— Sale of Newspaper Con- 
taining Scheme for the Sale of Chances in 
a Lottery— Lotteries Act , 1823 (4 Geo. 4, c. 60), 
s . 41.]— The appellant was the printer and 
publisher of a newspaper which announced 
that for a certain period in certain issues 
of the paper spots of varying size and shape 
would appear, and that any person who 
should cut out from the paper and send to 
the office that portion of the paper containing 
the spots which 'turned out to be declared 
the winning spots would receive a prize. 

Held — that the scheme was a lottery with- 
in sect. 41 of the Lotteries Act, 1823, and 
that the appellant was liable to be convicted 
under that section of having published a 
proposal or scheme for the sale of chances 
in a lottery, though the purchaser paid no 
money beyond the sum paid for the news- 
paper. 

Hall v. M' William, M' William v. Bottomlby, 

[(1901) 65 J. P. 742; 85 L. T. 239 ; 17 T. L. R. 

561— Div. Ct. 

54. Prize Competition — Prediction of 
Number of Births and Deaths in London 
During a 'Week— Chance— Element of Skill.] 
—A newspaper proprietor advertised in his 
paper that a prize of «£1,000 would be given 
to the person who correctly predicted the 
number of births (male and female) and 
deaths in London as disclosed by the Regis- 
trar-General's returns during the week in 
which the particular number of the paper 
was published. Each prediction had to be 
written on a voucher printed in the paper, 
and forwarded to the proprietor. Compe- 
titors were not limited to one prediction. 

Held— that the competition was not a 
lottery, as it did not depend entirely upon 
chance. 

Hall t;. Cox, [1899] 1 Q. B. 198; 68 L. J. Q. B. 

[167; 47 W. R. 161; 79 T .. T. 653; 15 T. L. R. 

82— C. A. 

55. Sweepstake — Contingency of Horse- 
race-Betting Act , 1853 (16 & 17 Viet, c, 
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119), s. 1.] — To subscribe to a sweepstake is 
not to bet; the organiser of a sweepstake, 
therefore, does not commit an offence against 
the Betting Act, 1853, even though the 
siveepstake may have reference to a horse- 
race. 

A publican received subscriptions for a 
sweepstake on a horse-race. Before the 
date fixed for the drawing of the sweepstake 
the police seized the documents relating to 
the subscriptions, and consequently no 
drawing took place. The publican was in- 
dicted and convicted under the Betting Act, 
1853, for using his house for the purpose of 
money being received by him, as and for the 
consideration for promises and agreements 
to pay i hereafter money on certain events 
relating to a horse-race. 

Held — that the conviction was wrong. 
Semble , a sweepstake is a lottery, and 
therefore illegal. 

Reg. v, Hobbs, [1898] 2 Q. B. 647; 62 J. P. 474, 
[551; 67 L. J. Q. B. 928; 79 L. T. 160; 14 
T. L. R. 573; 47 W. R. 79; 19 Cox, C C. 154 
» — C. C. H 

56. Sweepstakes on Result of Horse Race — 
Lottery for Profit— Gaming Act, 1802 (42 Geo. 
3, c. 119), s. 2.]— The respondent, a holder of 
licensed premises, arranged for a sweep- 
stakes on the result of a horse-race. All the 
amount of the subscriptions was returned in 
prizes, but it was one of the conditions of 
the sweepstakes that the prize-winners 
should pay for certain amounts of beer to 
be consumed on the premises, and the prizes, 
less the cost of such beer, were paid over by 
the respondent. 


works Clauses Act , 1847 (10 & 11 Viet. c. 15), 
s. 20.]— A gas company's common law remedy 
by action for damages for injury to their 
property is not ousted by the summary 
remedy provided by sec. 20 of the fta&works 
Clauses Act, 1847. 

Crystal Palace Gas Co. v . Idris & Co., (19001 

[64 J. P. 452; 82 L. T. 200; 16 T. L. R. 180- 

Div. Ct 

2. Nuisance— Escape of Gas from Mains in 
Highway— Contamination of Water— Lia- 
bility — Gasworks Clauses Act , 1871 (34 & 35 
Viet. c. 41), 9.] — The plaintiffs were the 

owners and the occupiers of houses whose 
sole water supply was deriv^l from a -well 
210 yards distant from them. The 4 water 
| was b might to the houses by means of a 
pipe, which, for a distance of about 200 
yards, was laid under the surface of the 
highway. The defendant company's mains, 
which were laid under the surface of the 
road, leaked so as to contaminate the water 
in the pipe with coal-gas and create a 
nuisance. 

Held— that the defendant company had no 
statutory authority to create a nuisance, and 
that it was no answer to say that the gas 
mains were well laid, and that in the course 
of time some escape or diffusion was unavoid- 
able, nor to say that the plaintiff's water 
pipe was defective, nor that the plaintiff's 
water . supply was otherwise i^nfit for 
domestic purposes. 

Batcheller V. Tunbridge Wells Gas Co., (1901) 
[65 J. P. 680; 84 L. T. 765; 17 T. L. R. 765— 

Harwell, J. 


Held— that such sweepstakes was a lottery 
within the meaning of sect. 2 of the Gaming 
Act, 3802. 

Semble , the decision would have been the 
same, even if there had been no condition 
requiring the winners to spend money on the 
premises. 


Hardwick v. Lane, [1904] 1 K. B. 204; 73 
[L f J. K. B. 96; 68 J\ P. 94; 52 W. R. 591; 
89 L. T. 630; 20 T. L. R. 87; 20 Cox, C. C. 

576— Div. Ct. 
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Gas Companies and Supply of Gas. 

In General 

(b) MainSj Pipes, and Lamps . ! 31 

And see Arbitration, 27 ; Easements 
2; Highways; Metropolis; Pub- 
lic Health, 10, 11. 12. 

(a) In General. 

1. Injury to _ Gas Company's Property— 
Remedy by Action-Summary Remedy— Gas- 


3. Nuisance— Rights of Light and Support 
—Statutory Powers— (t Running Silt"— Sub- 
sidence — Injunction — Damages — Gas • 
works Clauses Act, 1847 (10 & 11 Viet. c. 15). 
$. 29— Gasworks Clauses Act , 1871 (34 & 35 
Viet. c. 41), ss. 9, 11.] — The defendant ga? 
company were incorporated by Act of Parlia- 
ment passed in 1867 for the purpose of taking 
over and carrying on existing gasworks. 
The Gasworks Clauses Act, 1847, was incor- 
porated with the Act. By an Amendment 
Act which incorporated the Gasworks 
Clauses Act, 1871, they were authorised by 
agreement to purchase or take on lease and 
| use such of certain lands, including the site 
of a gasholder, the subject of this action, as 
they might require for the purpose of their 
undertaking. The gas company were erect- 
ing the gasholder on part of their premises 
adjoining the plaintiff's cottages. In exca- 
vating their land for such purpose they pene- 
trated an underground stratum of quick- 
sand, or sand loaded with stagnant water, 
geologically known as “running silt," which 
extended under the plaintiff's land, and 
thereby withdrew the running silt from the 
ground on which the plaintiff's cottage^ 
stood, causing subsidence of the ground and 
injury to the cottages. The plaintiff 
claimed damages and an injunction against 
the company. The company also had resolved 
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to raise the gasometer so as to obstruct the 
plaintiff’s ancient lights. 

•Held— th^t the nuisance clauses contained 
in Gasw&rks Clauses Acts, 1847,^ 1871, ren- 
dered the decision in London , Brighton , and 
South Coast Railway Co. v. Truman ((1885) 
11 App. Cas. 45; 55 L. J. Ch. 354; 50 J. R. 
388; 34 W. R. 657; 54 L, T. 250) inapplicable, 
and that the company had committed an 
actionable nuisance entitling the plaintiff to 
damages; that an injunction ought to be 
granted against carrying the gjfsometer so 
high as to obstruct the access of light to the 
plaintiff’s cott^es; and that the plaintiff’s 
rights could not be adequately protected or 
vindicated by damages. 

Decisions of Martin v. Price ([1894] 1 Ch. 
276; 63 L. J. Ch. 209; 42 W. R. 262; 70 L. T. 
202 ; 7 It. 90) and Shelf er v. City of London 
Electric Lighting Co., ([1895] 1 Ch. 287; 64 
L. J. Ch. 216; 43 W. R. 238; 72 L. T. 34; 12 
R. 112) applied. 

That the company had no right to take 
away the soil of the plaintiff in land which 
they had not taken under the statute. 

Judgment of North, J. ([1898] 2 Ch. 014; 
67 L. J. Ch. 666; 63 J. P. 137; 47 W. R. 222; 
79 L. T. 478; 14 T. L. R. 567), affirmed. 

Jordeson v. Sutton, Southcoates and Drypool 

[Gas Co., [1899] 2 Ch. 217; 68 L. J. Ch. 457; 

63 J. P. 692; SO L. T. 815; 15 T. L. R. 374- 

C. A. (7au^han Williams, L.J., dissenting). 

4. Prescribed Rate of Dividend— Income 
Tax— Maximum Dividend— Gas Company- 
Income Tax paid by Company— Ashton Gas 
Act , 1877 (40 & 41 Viet, c. clxxxvi.), s. 16 — In- 
come Tax Act, 1842 (5 & 6 Viet. c. 35), s. 60, 
Sched. A, r. 3, sub-r. 3.]— By sect. 16 of the 
Ashton Gas Act, 1877, the profits of the Ash- 
ton Gas Company to be divided among the 
shareholders in any year were not to exceed 
the rate of 10 per cent, per annum on the 
ordinary capital of the company. 

Held— that the dividend to be paid in any 
year to the shareholders ought to be calcu- 
lated as including and not excluding the in- 
come tax thereon. 

Decision of the C. A. ([1904] 2 Ch. 621; 73 
L. J. Ch. 673; 68 J. P. 477; 53 W. R. 49; 20 
T. L. R. 601) affirmed. 

The Ashton Gas Co. v. The Attorney-General, 

[1906] A. C. 10; 75 L. J. Ch. 1; 70 J .P. 49; 

93 L. T. 676; 22 T. L. R. 82; 13 Manson, 35 

-H. L. (33.), 

5. Price of Gas — Statutory Provisions for 
Audit of Accounts— Right of Private Con- 
sumer to Enforce .']— Where an Act of Parlia- 
ment provided that, under certain circum- 
stances, the price of gas supplied to a city 
by a gas company should be reduced, and 
empowered the Corporation of the City to 
check the annual audit of the company’s 
accounts, and ascertain whether they were 
complying with the Act, 

Held— that a private consumer had no 


right of action against the company for non- 
compliance with the provisions of the Act. 

Johnston v . Toronto Consumers’ Gas Co., 

[1898] A. C. 447; 67 L. J. P. C. 33; 78 L. T. 

270— P. C. 

6. Sale of Undertaking to District Council 
at a Price to be Assessed— Goodwill— Con- 
tract— Construction— Principle of Assess- 
ment.]— A gas company supplied gas in a 
district, a portion of which was not within 
their statutory limit of supply. By an 
agreement made between the gas company 
and the council of such district, it was 
agreed that the company should sell and the 
council should purchase all and singular the 
works, pipes, mains, meters and other gas 
apparatus, and all other the real and per- 
sonal property (if any) and all effects of the 
company of whatsoever kind laid down or 
situate within the district, freed and dis- 
charged (as between the company and the 
council) from all debts, outgoings and liabili- 
ties, and all easements, rights, powers, 
authorities and privileges (if any) enjoyed 

! or exercisable by the company, at a price 
to be agreed upon, or, in default of agree- 
ment, to be determined by arbitration. 

The agreement further provided that in 
the case of arbitration, and in the event of 
the council not continuing to take a supply 
of gas in bulk from the company, the arbi- 
trators should take into consideration in fix- 
ing the purchase money the value of any 
mains or pipes laid down by the company 
outside the district of the council for the 
purpose of supplying gas within the district 
of the council, which by reason of the sale 
would be rendered useless to the company. 

By a second agreement, terminable upon 
twelve months’ notice, it was agreed that the 
council should take a supply of gas in bulk 
from the company. 

Held— that the purchase-money was to be 
assessed on the basis that the sale was a 
sale of a part of the gas company’s Under- 
taking as a going concern, including good- 
will. 

Held— further, that the arbitrator should 
take into consideration the contingency of 
the district council not continuing to take a 
supply of gas from the company, and should 
assess compensation in respect of the mains 
and pipes outside the district of the council 
provided by the company for supplying gas 
within such district upon that basis. 

Decision of Bray, J. (69 J. P. 158; 3 L. G. 
R. 160), reversed. 

In re Hucknall TJrban District Council and 

[South Normanton, &c.. Gas Co., Ltd., (1905) 
69 J. P. 329; 3 L. G. R. 704-C. A, 

7. Sale of Gas Works to Municipality- 
Valuation— f< Works , Plant , Appliances and 
Property Franchise and Goodwill— Ten 
per cent . for Expropriation — Voluntary 
Agreement to Purchase.]— A gas company 
agreed voluntarily to sell to a municipality 
at a valuation price its " works, plant, appli- 
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ances and property used for light, heat^and 
power purposes." By the agreement “all 
franchises " were to be surrendered to the 
purchasers. 

Held— -that in fixing the price the valuers 
could not consider (1) the value of the fran- 
chise, goodwill and rights of the company 
during the remainder of the period for which 
their charter rights were indefeasible; or (2) 
the 10 per cent, provided for by their special 
Act in the event of expropriation. 

Decision of C. A. for Ontario (5 Ont. L. R. 
348) affirmed. 

Kingston Light, Heat and Power Co. v. King- 
ston Corporation, (1904) 20 T. L. R. 448 

— P . C. 


8. Supply of Gas— Arrears due from Out- 
going Tenant-Right to Gut off Gas— Right 
to Sue Incoming Tenant— Gas Light and 
Coke Company’s Act, 1872 (35 & 36 Viet. c. 
xxiii.), s . 18 — Gasworks Clauses Act , 1847 
(10 & 11 Viet. c. 15), s . 16— Metropolitan Gas 
Act , 1860 (23 & 24 Viet. c. 125), 5. 39.]-A 
tenant of premises whose gas rate to the 
plaintiff company was in arrear sold his 
lease and the goodwill of his business to the 
defendant. 

Held— that, upon the true construction of 
sect. 16 of their special Act, the company 
could not recover the arrears from the defen- 
dant, although he was “ continuing the trade 
or business of the outgoing tenant . . . and 
had paid ... a consideration for so doing " ; 
but that they could refuse to supply him 
with gas unless he chose to pay such arrears. 

Gas Light and Coke Co. r. Mead ((1876) 45 
L. J. M, C. 71— Div. Ct.) approved. 

Decision of the C. A. ([1903] 1 K. B. 593; 72 
L. J. K. B. 308; 67 J. P. 192; 51 W. R. 565 ; 88 
L. T. 314; 19 T. L. R. 307) reversed. 

Cannon Brewery Co., Ld. v. Gas Light and 
* [Coke Co., [1904] A. C. 331; 73 L. J. K. B. 

747; 68 J. P. 461; 52 W. R. 657 : 91 L. T. 110; 

20 T. L. R. 543; 2 L. G. R. 949-H. L. (E.). 

9. Supply of Gas— Payment of Arrears— 
Receiver for Debenture-holder— “ Incoming 
Tenant Right to Cut Off Supply— Gas 
Works Clauses Act , 1847 (10 & 11 Viet. c. 15), 
s. 16— Gas Light and Coke Company’s Act , 
1872 (35 & 36 Viet. c. xxiii.), s. 18.]*— The 
plaintiff was receiver appointed by the Court 
in an action by a debenture-holder against a 
limited company, upon whom the defendants 
had served notice that unless a sum due to 
them in respect of the supply of gas to cer- 
tain of their premises were paid the supply 
of gas would he cut off under sect. 16 of the 
Gas Worjss Clauses Act, 1847. The plaintiff 
moved for an injunction to restrain the de- 
fendants from so doing as he considered him- 
self exempt, as an incoming tenant, from the 
penalty of being cut off for default previously 
to his occupancy by virtue of sect. 18, the 
defendants'* special Act of 1872, 


Held— that the receiver was not in occupa- 
tion of or the incoming tenant of the pre- 
mises; and that the injunction must be re- 
fused. c 

Husey v . Gas Light and Coke Co?, £1902) 1^ 
[T. L. R. 299-Eady, J. 

10. Testing Gas—* Daily” Test— Testing 
on Sundays — Injunction — Parties — South 
Metropolitan Gas Light and Coke Company's 
Act , 1869 (32 & 33 Viet. c. exxx.), s. 7; South 
Metropolitan Gas Light and Coke Company’s 
Act , 1876 (SO*^ 40 Viet. c. ccxxix.) — Gas Light 
and Coke and other Gas Companies* Acts 
Amendment Act , 1880 (43 & 44 TOct. c. clxxxi.), 
ss. 7, 9, 15.]— By a gas company's special Act 
provision was made for the testing; of their 
gas, and the word “day" was defined as 
meaning twenty-four hours reckoned from 
9 a.m. of one day to 9 a.m. of the next day. 
A later special Act provided that a gasex-^ 
aminer “shall at each testing place make 
daily" a series of tests. 

Held— that such provisions applied to test- 
ing on Sundays as well as on week-days. The 
fact that no testing had taken place on Sun- 
days under former Acts containing similar 
provisions is not sufficient to show that the 
Legislature intended to exclude Sundays 
when re-enacting in an amending Act those 
provisions as to testing. Such an implica- 
tion from previous practice can only be made 
where it is reasonable to do so. . 

Yewens v. Noakes ((1880) 6 Q. B. D. 530; 50 
L. J. Q. B. 132; 45 J. P. 468; 28 W. R. 562; 44 
L. T. 128— C. A.) considered. 

Held also— that the L.C.C., as the testing 
authority, could without joining the 
A.-Gen, claim an injunction to restrain the 
company from interfering with their gas 
testers on Sunday. 

Decision of Joyce, J. ([1903] 2 Ch. 532; 72 
L. J. Ch. 536; 67 J. P. 341; 52 W. R. 45; 88 
L. T. 623; 19 T. L. R. 441), affirmed. 

London County Council v. South Metropoli- 
tan Gas Co., [1904] 1 Ch. 76; 73 L. J. Ch. 

136; 68 J. P. 5; 52 W. R. 161; 89 L. T. 618; 

20 T. L. 83; 2 L. G. R. 161-C. A. 

(b) Mains, Pipes, and Lamps. * 

11. Lamp-post — Damage — Carelessness — 
Evidence— Gasworks Clauses Act , 1847 (10 & 
11 Viet. c. 15), s. 20.] — On a summons against 
the appellant for unlawfully and “ care- 
lessly" damaging a lamp-post under sect. 20 
of the Gasworks Clauses Act, 1847, the 
magistrates found that there was evidence 
of “ carelessness " and madfe an order 
against the appellant. 

Held— on . the facts, that although the 
word “ accidentally " was not in the sum- 
mons there was sufficient evidence of care- 
lessness to justify the order, as the kind of 
carelessness referred to in the section is 
something short of what may be called negli- 
gence, and is almost equivalent to pure 
accident. 
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Burgess v. Morris ([1897], 61 J. P. 553; 
77 L. T. 97— Div. Gt.) approved. 

Ashton*d. Eccles Corporation, (1907) 71 J.P. 
* • [55— Div. Ct. 


12. Opening up of Road— Negligent Rein- 
statement by Local Authority Causing 
Damage— Liability of Gas Company— Gas- 
works Clauses Act , 1847 (10 & 11 Viet, c . 15), 
s. 10 —Metropolis Management Act s 1855 (18 
& 19 Viet. c. 120), s. 114.]— The defendants, 
a gas company, under their statutory 
powers opened up a street. The local autho- 
rity, acting und%r sect. 114 of the Metropolis 
Management Act,*1855, reinstated the street. 
By the negligence of a servant of the local 
authority a hole was left in the road into 
which the plaintiff stepped and was injured. 
An action was brought by the plaintiff for 
damages against the defendants for negli- 
gence in not properly filling up and levelling 
the road, and alternatively in neglecting 
to keep the road in good repair, and to pre- 
vent a subsidence, as provided by sect. 10 
of the Gasworks Clauses Act, 1847. 

Held— that the defendants were not liable. 
Cressx v. South Metropolitan Gas Co., (1906) 
[70 J. P. 405 j 94 L. T. 790; 4 L. G. R. 1049- 
% Div. Ct. 

13. Opening Surface of Bridge— Powers of 
Gas Company— Gasworks Clauses Act , 1847 
(10 Viet. c. 15), ss . 6, 7.]— Sect. 6 of the Gas- 
works Clauses Act, 1847, authorises a gas 
company to open the surface of a bridge, 
dig a trench, . and lay pipes resting on the 
bridge. A bridge is not a building within 
sect. 7 of the Act. 

Tapp Vale Ry. Co. v. Cardiff Gas Light & 
[Core Co., (1907) 71 J. P. 350; 23 T. L. R. 

528 ; 5 L. G. R, 993-Eady, J. 


14. Pipes — Communication Pipe under 
Highway— Liability to Hep air— Whether on 
Company or Consumer— Waterworks Clauses 
Act , 1863 (26 & 27 Viet. c. 93), 5 . 17.]— The 
local Acts of the Colne Valley Water Com- 
pany incorporate the Waterworks Clauses 
Acts, 1847 and 1863. A communication pipe 
connecting a main of the company with the 
premises of a consumer lay under a high- 
way. 


Held— that the liability to repair the pipe 
was on the company and not on the con- 
sumer, as the water company had, and the 
consumer had not, the power to open the 
road for the inspection and repair of the 
pipe; and that this was so, even if the pro- 
perty in the pipe was in the consumer. 


Chapman v. Fylde Waterworks Co . ([1894] 
2 Q. B. 599; 64 L. J. Q. B. 15; 59 J. P. 5; 
T1 L. T. 539; 43 W. R. 1 — C. A.) applied. 

Colne Valley Water Co. v. Hall, (1907) 71 
[J. P. 173; 96 L. T. 395; 5 L. G. R. 260- 

Div. Ct. 

Affirmed, on the ground that there was 
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no evidence as to the ownership of the pipe ■ 
(52 Sol. Jo. 57; 72 J. P. 25; 6 L. G. R. 115) — 

C. A. 

15. Street Lighting— Obligation of Com - 
pany—Lamp on Wall in Private Passage not 
Dedicated to the Public Use— Pipe Requisite 
from Main to Lamp— Power to Require Gas 
Company to Lay Pipe in Passage— Liverpool 
Improvement Act , 1842 (5 & 6 Viet. c. cvi.), 
ss. 152, 1 56— Public Health Act , 1875 (38 & 39 
Fict. c. 55), ss. 150, 161 — Gasworks Clauses 
Act , 1847 (10 & 11 Viet, c . 15), ss. 6, 7-Gas- 
works Clauses Act , 1871 (34 & 35 Viet. c. 41), 
ss. 24, 27, 36.]— The Lighting Committee of 
the Corporation of Liverpool placed a gas 
lamp on the top of a blank vail within fifty 
yards of the gas main of the respondents, 
who were undertakers within the meaning 
of the Gasworks Clauses Act, 1871. The 
blank wall adjoined a narrow passage which 
had never been dedicated to public use, but 
was owned by two owners of adj oining 
houses, who maintained and repaired it at 
their own expense. The respondents were 
required by the Lighting Committee under 
sect. 24 of the Gasworks Clauses Act, 1871, 
to supply gas to the lamp. The respondents 
on proceeding to lay a connection pipe from 
their main through the passage to the lamp 
were stopped by persons said to be the 
owners of the passage. Thereupon a sum- 
mons was taken out by the appellant, the 
city lighting engineer, under sect. 36 of the 
Gasworks Clauses Act, 1871, charging the 
respondents with neglecting to supply gas 
to a public lamp. At the hearing one of 
the two owners stated that he and his co- 
owner objected to the laying of the connec- 
tion pipe. The magistrate dismissed the 
summons. 

Held— that the magistrate was right in 
dismissing the summons, as the respondents 
had no right to lay down the pipe in the 
passage by reason of the provisions of sect. 7 
of the Gasworks Clauses Act, 1847. The ap- 
pellant should have proceeded against the 
owners or occupiers of the premises adjoin- 
ing the passage, requiring them to provide 
proper means of lighting under sect. 150 of 
the Public Health Act, 1875. 

Bellamy v . Liverpool United Gas Light Co., 

[(1904) 68 J. P. 540; 2 L. G. R. 1182- 

Div. Ct. 
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I. IN GENERAL. 

1. Delivery — Indicia of Title-Passing of 
Property— Church Organ — Parties .] — A 
parishioner bought an organ and lent it to 
a mission church, which was Tested in trus- 
tees upon trust that it should be used for 
public worship under the direction of the 
vicar. The latter gave to the parishioner a 
letter acknowledging that the organ was 
only lent. The plaintiff was the organist of 
the church, and the owner of the organ told 
him in his room that he wished to give him 
the organ, handing to him the vicar's letter 
and the receipt for the purchase-money as 
indicia of title; subsequently, when in the 
church, he placed his hand upon the organ, 
and in the plaintiff's hearing told a third 
person that he gave, or had given it, to the 
plaintiff. In consequence of disputes as to 
the ownership, the plaintiff now claimed a 
declaration of his title against the vicar and 
churchwardens. 

Held— (X) that the trustees need not be 
made defendants. 

(2) that the delivery of the indicia of title 
formed a complete and valid gift of the 
organ to the plaintiff ; and (3) that the gift, 
if not then complete, was completed in the 
church. 

Chaplin v. Rogers ((1800) 1 East 192); 
Cochrane v. Moore, ((1890) 25 Q. B. D. 57; 59 
L. J. Q. B. 377; 38 W. R. 588; 63 L. T. 153- 
C. A.); and Kiplin v. Ratley ([1892] 1 Q. B. 
582; 56 J. P, 565 ; 40 'W. R. 479; 66 L. T. 797- 
Div. Gt.) discussed. 

Rawlinson v. Mort and Others, (1905) 93 
[L. T. 555; 21 T, L. R. 774-Bray, J. 


2. Innocent Misrepresentation of Donees 
Common Mistake— Gift Voidable in Equity 
—Election by Donors not to Avoid Gifts.]— 
—The committee of a. charitable institution 
wrote to their subscribers, and represented 
to them that the institution was in a posi- 
tion to obtain a testator's gift if subscribers 
would come forward with their subscriptions 
before a specified date. On the footing and 
the faith of that representation of fact, 
subscribers gave their money. After the 
subscriptions had been obtained the com- 
mittee found that they had made a mistake, 
and that they were not at the time when they 
obtained the subscriptions in a position to 
obtain the gift. The committee informed 
the subscribers of this, and at the same 
time informed them^ that there was in the 
will a deferred gift. The subscribers 
allowed the committtee to apply their sub- 
scriptions to this deferred gift. 

Held— that the subscribers, when the mis- 
take was discovered, could have got their 
money back, if they had chosen to demand 
it; and, having the right to do that, they 
elected to have their money applied to meet 
the deferred legacy. The gifts were voidable 
in equity, but the subscribers elected not to 
avoid them. 


Statement of James; L.J., in Wilson v. 
Thornburg ((1875), L. R. 10 Ch. 239, 249; 23 
W. R. 329; 32 L. T. 350, 352) not followed in 
part. 

In re Glubb ; Bamfield v. RooEESf [1900] 1 Qb. 

[354; 69 L. J. Ch. 278; 82 L. T. tl2-C. A, 

II. DONATIO MORTIS CAUSA. 

(a) Subject Matter. 

3. Cheques— Letter requesting that a Per - 
son should hee& Cheques and see that certain 
Persons had the Money — Intestacy as to 
Cheques.] — The day before her death a 
testatrix instructed E. H. 4b write to S. to 
say that she, the testatfix, wished E, H. 
to send three inclosed cheques for S. to keep 
for her, and in case of her death then to 
see these persons had the money. The 
cheques were duly sent and kept. 

Held— that a cheque was not the proper 
subject-matter of a donatio mortis causa; 

| that the testatrix had merely attempted to 
make a will by means of an unattested docu- 
ment; and that the testatrix's executor was 
not at liberty to pay the amount of the three 
cheques. 

Re Davis; Griffiths v. Davis, (1902) 86 L. T. 

[889— Earwell, J. 

4. Gift of Cheque to take Effect if Donor 
Died— Overdrawn Account— Non-payment in 
Donor's Lifetime— No Traditio.]— On Febru- 
ary 19th, B. was very ill and in expectation 
of death. His niece was called to his room. 
She went and he told her that he must at 
once draw a cheque in favour of E. The 
niece got the cheque-book and filled up a 
cheque in E.'s favour for .£300, and B. signed 
it. He told his niece to give it to E., which 
she did. E. presented the cheque on Febru- 
ary 23rd at B.'s bankers for payment where 
his account was overdrawn. The bank man- 
ager did not pay the cheque, but whether 
he declined to pay because he doubted the 
signature was genuine, or because the ac- 
count was overdrawn, was disputed. B. 
died on February 25th and the cheque was 
never paid. 

Held — that it was to be inferred that the 
gift was to take effect if B. died; that as a 
fact the mind of the manager was that he 
would lend " the money to pay the cheque 
if he found that the signature was right; 
that there was no contract on the manager 
binding him to lend; that no right had been 
acquired by E., but an expectation only; 
and that there was no valid donatio mortis 
causa , as there had been no such traditio 
as was required in order to give B. a right 
to the amount of the cheque on the death of 
the donor. 

Hewitt v. Kaye ((1868) L. R. 6 Eq. 198; 37 
L. J. Ch. 633; 16 W. R. 835) and In re Beak's 
Estate ((1872) L. R. 13 Eq. 489; 41 L. J. Ch. 
470; 26 L. T. (n.b.) 281-Y.-C. B.) followed. 

Bromley v. Brunton ((1868) L. R. 6 Eq. 275; 
37 L. J. Ch. 902; 16 W. R. 1006; 18 L. T. 
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(n.s.) 628) and In re Dillon ((1890) 44 Ch. D. 
76; 59 L. J. Ch. 420 ; 38 W. K. 369; 62 L. T. 
614— C.*A.) explained. 

In re Belmont; Beaumont v. Ewbank, [1902] 

[1 Ch. 889; 71 L. J. Ch. 478; 50 W. E. 389; 

86 L. T. 410— Buckley, J. 

5. Post Oifice Savings Bank— Investment-* 
Certificate for Government Stock— Validity. J 
—The testatrix, being in expectation o± 
death, expressed a desire that in the event 
of her death her sister should have all her 
money in the* Post Office Savings Bank, in- 
cluding a sum $5yph the bank had invested 
in Government Stock, and the testatrix, 
three days before her death, delivered to 
her sister a desk containing her Post Office 
Savings Bank book and an investment certifi- 
cate issued to the testatrix by the Post Office 
Savings Bank for <£50 10s. Local Loans 3 
per cent. Stock, and she gave her the key 
of the desk. 

Held— that there was a good donatio mortis 
causa of the balance of ,£130 odd standing to 
the credit of the testatrix at the Post Office 
Savings Bank at the date of her death; that 
there was not a good donatio mortis causa 
of the <£50 10s. Local Loans 3 per cent. 
Stock. 

In re Weston; Bartholomew v. Menzies 
([1902] 1 Ch. 680; 71 L. J. Ch. 843; 50 W. E. 
294; 86 L. T. 551; 18 T, L. E. 326-Byrne, J. 
infray followed. 

In re Andrews; Andrews v. Andrews, [1902] 

[2 Ch. 394; 71 L. J. Ch, 676; 50 W. E. 569; 

87 L. T. 20; 18 T. L. E. 646— Kekewich, J. 

6. Share Certificates of Building Society- 
Post Office Savings Bank Book— Receipt- 
Book Containing Terms of Contract .]— The 
Court found as a fact that the evidence 
established a valid and binding donatio 
mortis causa by the deceased of his shares 
in the Hearts of Oak Permanent Building 
Society and of a sum of money in the Post 
Office Savings Bank, if the certificates of 
shares and the savings bank book could be 
proper subject-matter of a donatio mortis 
causa. 

Held— that the certificates of the building 
society shares were not the proper subject- 
matter of a donatio mortis causd . 

Moore v. Moore ((1874) L. E, 18 Eq. 474; 
43 L. J. Ch. 617; 22 W. E. 729; 30 L. T. (n.s.) 
752— Y.-C. Hall) followed. 

Held also— that as the savings bank book 
was not a mere receipt, but must have been 
produced whenever any money was deposited 
or withdrawn, and contained the terms of 
the contract as to payment of interest and 
withdrawal, as well as other material terms 
of the contract between the depositor and 
the Savings Bank Department, it was a good 
subject-matter for donatio mortis causa. 

Moore v. Barton ((1851) 4 De G, & Sm, 517; 
20 L. J. (n.s.) 62G — Knight-Bruce, Y.-C.) and 


In re Dillon ((1890) 44 Ch. D. 76; 59 L. J. Ch. 
420; “38 W. E. 369; 62 L. T. 614-C. A.) 
followed. 

i In re Weston; Bartholomew v. Menzies, [1902] 

[1 Ch. 680; 71 L. J. Ch, 343; 50 W, E. 294; 

86 L. T. 551; 18 T. L. E. 326-Byrne, J. 

(b) Validity. 

7. Essentials— Possession — Dominion .]— In 
order to constitute a valid donatio mortis 
causa the donor must not merely part with 
the possession of, but also with the dominion 
over, the thing given. 

Held — that there had not been a valid 
donatio mortis causa. 

In re Dash; Solicitor to the Treasury v. 

[Lewis, [1900] 2 Ch. 812; 69 L. J. Ch. 833; 

48 W. E. 694; 83 L. T. 139; 16 T. L. E. 559 

—Stirling, J. 

8. Handing over Box containing Share Cer- 
tificates and Personal Ornaments — Retention 
of Key .]— A testatrix shortly before her death 
had intrusted a parcel containing a box to 
the care of a friend, and had requested this 
friend to carry out her instructions. At a 
subsequent interview the testatrix drew the 
friend's attention to a small key with a 
label attached thereto, saying, " If I die that r 
will be sent to you." On the day of the tes- 
tatrix's death the key with the label was re- 
ceived by the friend, and the box wns found 
to. contain share certificates and valuables, 
with a paper giving directions as to the per- 
sons to whom the testatrix desired the con- 
tents of the box to be given. 

Held— that, inasmuch as the testatrix had 
retained the key, she had not parted with 
her dominion over the property contained 
in the box, and consequently that the hand- 
ing over of the box did not constitute a valid 
donatio mortis causa of its contents. 

Johnson, In re; Sandy v. Eeilly, (1905) 92 
[L. T. 357— Harwell, J. 


GOODWILL. 

See Partnership ; Sale of Goods. 


GROUND GAME. 

See Game. 


GROUND RENTS. 

See Landlord * and Tenant ; Beal 
Property and Chattels Beal ; 
Sale of Land. 


GROWING CROPS. 

See Agriculture ; Bills of Sale ; 
Landlord and Tenant ; Sale of 
Land. 
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And see Bill op Exchange, 21, 25, 26, 
28 ; Insurance, 18 ; Mortgages. 


I. IN GENERAL. 

1. Condition— Breach of Condition— Effect 
of.]— The London and Midland Bank sued 
tLe defenders for payment of a sum of <£1,000 
with, interest. The action was brought on a 
guarantee by the defenders contained in a 
letter as follows In satisfaction of a bill 
dated 28th September, 1897, for a sum of 
<£1,000 now overdue, drawn by Aeceles, Ld., 
and accepted by Glasgow Trust, Ld., any sum 
received on account of said bill being held to 
be in part satisfaction of this guarantee.” 
The bill had been indorsed to the said bank 
for value. This guarantee was fenced by a 
condition that no payment of the said sum 
of principal and interest should be demanded 
by said bank before two calendar months 
from the date thereof. 

Held— that the guarantee had not fallen in 
consequence of a demand for payment 
having been made by the bank before the 
expiration of the two months stipulated m 
the guarantee. 

London and Midland Bank, Ld. v. Porrest, 

[(1900) 2 F. 179. 

2. Construction — Bond — Consistency be- 
tween Condition and Recital.] — The respon- 
dent and other persons signed a letter ad- 
dressed to the appellants purporting to be 
a continuing guarantee to the appellants by 
an association, for overdrafts to the extent 
of <£2,500. More than two years afterwards 
the respondent and the other persons gave 
to the appellants a joint and several bond in 
the penal sum of <£4,000. The condition of 
the bond was prefaced by the following re- 
cital : Whereas ” the association, " in ad- 
dition to the sum of .£2,500 and interest and 
charges secured by the” guarantee, " are 
desirous of obtaining credit advances and 
accommodation from” the appellants. 

The respondent was sued both on the 
guarantee and on the bond. 

Held— that the bond was not a bond only 
for the excess of advances over <£2,500, but 
it was to secure the repayment of all moneys 
according to an account current to be made 
up from the books of the bank, as there was 
no inconsistency whatever between the con- 
dition of the bond and the recital by which 
the condition was introduced. 

Australian Joint-Stock Bank v. Bailey, [1899] 
[A. C. 396; 68 L. J. P. C. 95-P. C. 

3. Construction — Indemnity — Improve- 
ment of Street — Purchase of Property by 
Local Authority — Agreement to Repay to 
Vendor Compensation payable by him to 


Owner of Adjoining Property— Costs of Ac- 
tion brought against Vendor to Settle such 
Compensation.] — The London County Council 
purchased part of the site of plaintiff's pro- 
perty under the London County Council 
(Improvements) Act, 1899, and agAed to re- 
pay to the plaintiff any damages he might 
have to pay to the owner of adjoining pro- 
perty for inj ury which might be done to cer- 
tain ancient lights on such adjoining pro- 
perty by rebuilding plaintiff's premises on 
that part of the site which was not pur- 
chased. r 

At the date of the agreement an action was 
pending by the said owner of the adjoining 
property against the pla^iff in respect of 
the ancient lights and other matters. 

Held— that the agreement to repay such 
damages was not an indemnity against the 
costs of such action, and that, in the absence 
of any encouragement to continue the de- 
fence of the action, the defendants were not 
liable to the plaintiff for such costs. 

Potter v . London County Council, (1906) 70 

[J. P. 35; 4 L. G. It. 346 — Lord Alverstone, 

C. J. 

4. Construction — Mortgage — Covenant by 
Surety— Insurance of Security— Loss— Lia- 
bility of Insurers and Surety— No Right to 
— Contribution.] — By a moitgage deed a 
public-house was mortgaged to a bank to 
secure £4,000 and interest, and further 
moneys to become due under the covenants 
theroin contained, and the mortgagor and D. 
covenanted to pay the £4,000 and interest 
and such further sums as should become due. 
There was a proviso that D., who was a 
surety, should not be liable for more than 
£1,000 and interest. The mortgagor also 
covenanted to insure the security in the 
name of the bank with the assurance com- 
pany, and to do no act by which the assur- 
ance should become void or voidable. A 
policy was issued to secure the money due 
under the mortgage. The mortgagor having 
made default, the bank and the assurance 
society realised the security and there was 
a loss of less than £1,000. The assurance 
society contended that D. was liable for the 
whole of the loss. 

Held that upon the true construction of 
the documents the society was not a co- 
surety with D., but a surety for both D. and 
the mortgagor, and that therefore D. could 
not call on the society to contribute towards 
the loss, but must bear the whole of it. 

Decision of Eady, J. ([1903] 2 Ch. 670; 72 
L. J. K. B. 732; 52 W. R. 93; 89 L. T. 62), 
reversed. 

Be Denton ; Licences Insurance Corporation 

v. Denton,, [1904] 2 Ch. 178; 73 L. J. Ch. 465; 

52 W. R, 484 ; 90 L. T. 698— C. A. 

5. Continuing Guarantee— Statute of Limi- 
tations— B anking Account— Interest— Appro- 
priation of Payments.]— The defendant be- 
came guarantor to certain bankers of a cus- 
tomer's banking account, "with intern!. 
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commission, and other banking charges,” 
the gi^ran+ee to be a "continuing guar- 
qaitee, nototo be withdrawn except after a 
six months' notice in writing by the guar- 
antor. No advances were made by the 
bankers to the customer after a date more 
than six years before they commenced an 
action on the guarantee ; but after that date 
at various times the customer made the 
bankers payments on account. At the end 
of each half year, the bankers debited the 
customer's account with the amounts then 
owing to them as interest, commission, &c., 
and carried fof^rard the total amount as 
principal due from him at the commence- 
ment of the next half year. 

In an action against the guarantor. 

Held— that as regards the advances made 
to the customer the claim of the bankers 
was barred by the Statute of Limitations. 

But held also, that, as regards interest, 
commission, and bank charges becoming due 
within six years before the action brought, 
the statute afforded no defence. The rule 
as to the appropriation of payments to in- 
terest before principal is not applicable to 
money due on a banking account, where, 
according to the custom of bankers, the in- 
terest due and unpaid at the end of each 
half year has been converted into principal. 

Parr's Banking Co., Ld. v. Yates, [1898] 2 

[Q. B. 460; 67 L. J. Q. B. 851; 79 L. T. 821; 

47 W. R. 42— C. A. 

6. Fidelity Bend'— Breach of Duty— Action 
Against Sureties — Amount of Loss .']— The 
defendants guaranteed to the extent of <£300 
that the clerk to the plaintiffs would duly 
and faithfully discharge all and every the 
duties of his office. The plaintiffs passed a 
resolution to increase the salary of the 
clerk, such increased amount to include re- 
muneration for conducting all future guar- 
dians' elections and proceedings connected 
therewith. The clerk sent the resolution for 
the approval of the Local Government 
Board, but, intentionally, and without the 
knowledge of the guardians, omitted the last 
portion of it The increase was sanctioned, 
and the clerk received the larger salary and 
payments in respect of elections for some 
years before the omission was discovered. 

Held— that the clerk had not duly and 
faithfully discharged the duties of his office. 
That, as the resolution passed by the guar- 
dians had never been approved by the Local 
Government Board, the payments in excess 
of the old salary were ultra vires, and that 
therefore the plaintiffs were entitled to re- 
cover under the policy of guarantee. 

Bramley Union (Guardians) v. Guarantee 

[Society, (1900) 64 J. P. 308; 16 T. L. R. 263 

C. A. 

7 . Fidelity Bond — Determination of Lia- 
bility by Notice or Death — Express Stipula- 
ton .]— Where a bond is given by way of 


security for the due performance, by an 4 
agent and receiver, of his duties and obliga- 
tions as part of the consideration for the 
appointment to the office or employment by 
another to whom the guarantee is given, the 
law requires the guarantor, in case he de- 
sires the guarantee to be determinable by 
notice or by his own death, to have it ex- 
pressly so stipulated. 

Gordon v. Calvert ((1828) 2 Sim. 253; 4 
Buss. 581; 29 B. B. 94) followed 

In re Crace; Balfour v. Crace, [1902] 1 Ch. 

[733; 71 L. J. Ch. 358; 86 L. T. 144; 18 
T. L. B. 321 — Joyce, J. 

8. Fidelity Bond— Guarantee for Servants ' 
Honesty— Costs of Prosecuting Servant — 
Order for Restitution of Property— Deduct- 
ing Costs of Prosecution from Value of Pro- 
perty Recovered .]— The defendant guaran- 
teed the honesty of a servant of the plaintiffs 
up to <£250. The servant, while in the 
plaintiffs' employment, acting in concert 
with a confederate, from time to time stole 
a quantity of the plaintiffs' cigars of the 
value of ,£269. The servant and the con- 
federate were prosecuted by the plaintiffs 
and convicted, and an order was made for 
the restitution of the stolen property. 
Under the order £114 worth of the cigars 
was recovered. The net costs incurred by 
the plaintiffs, after giving credit for the 
amount allowed by the county, in tracing 
the guilty parties and prosecuting them, 
amounted to £98. 

Held— that, in the circumstances, it was 
a reasonable course to prosecute so as to 
recover the stolen cigars, and that, there- 
fore, the costs incurred by the plaintiffs 
should be deducted from the value of the 
cigars recovered before giving the defendant 
credit for it under his guarantee. 

Hatch, Mansfield & Go., Ld. v. Wbingott, 
[(1906) 22 T. L. B. 366-Jelf, J. 

9 , Guarantee— Letter constituting— Accept- 
ance by Conduct ,]— The defendant wrote to 
Messrs. Jay, Limited, requesting them to 
send a competent person to her widowed 
sister to take her order for mourning, and 
in a second letter stated : " Kindly keep my 
enclosed card as a guarantee for Mrs. Sala's 
(her sister's) personal order, should you 
require it.” The plaintiffs sent one of their 
assistants to Mrs. Sala and supplied her 
with goods to the amount 'of £121 16s. 9d., 
but for these she failed to pay, and the plain- 
tiffs thereupon sued the defendant, relying 
on the above statement as constituting a 
sufficient guarantee. 

Held— that the plaintiffs were entitled to 
recover; that there was abundant evidence 
to show that the letter was far more than a 
mere offer of a guarantee; that it was a con- 
tract of guarantee, and was so understood 
by the plaintiffs and the defendant, and that 
the plaintiffs had supplied the goods on the 
faith of it. 
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Jays, Ltd. v. Sala, (1898) 14 T. L. B. 461*— 

[Mathew, J. 

10. Indemnifying Bail— Illegal-Contrary , 
to Public Policy.]— It is just as much con- 
trary to public policy for a third party to 
indemnify a bail as it is. for the prisoner 
himself to do so. 

Consolidated Exploration and Finance Co. v. 

[Mus grave, [1900] 1 Ch 37; 69 L. J. Ch. 11; 

48 W, E. 298; 81 L. T. 747; 16 T. L. E. 13- 

North, J. 

11. Indemnity— Extent of— Costs of an 
Appeal — Costs of Action — How to be Taxed.] 
—A sub-contraOtor who had agreed to be 
answerable for all accidents, &c., and to in- 
demnify and bear harmless the principal 
contractor, was brought in as a third party 
to, and defended an action against such con- 
tractor, arising out of an accident upon the 
work; the sub-contractor was ordered to pay 
the plaintiff’s costs of the action. 

Held— that in the absence of special cir- 
cumstances he was only liable to pay party 
and party costs; and that he was not liable 
to indemnify the contractor against the costs 
of an appeal of which he had notice, but 
which he had not authorised or encouraged. 

Maxwell v . British Thompson-Houston Co., 

[Ld., Blackwell & Co., 3rd parties, [1904] 

2 K. B. 342; 73 L. J. K. B. 644— Kennedy, J. 

12. Indemnity— Extent of— Construction of 
Reservoir— Water Company and Contractor 
— “ Damage to Property of any Description 
whatever. , , . Caused by , Execution of 
the Works Waterworks Co. held/ Liable 
for Extraordinary Traffic— Recovery from 
Contractor.]— In a contract for the construc- 
tion of a reservoir, which included the 
supply of all materials, labour and scaffold- 
ing, made between a water company and a 
contractor, there was an indemnity clause 
making the contractor responsible for 
“injury or damage to person and property 
of any description whatever which may be 
caused by or result from the execution of 
the works/'’ 

The company had to pay a sum of money 
to the rural district council in respect of the 
damage caused by extraordinary traffic, 
which the contractor had conducted on the 
highways in bringing materials to the site 
of the reservoir. ‘ 

Held— that the company had a remedy 
under the contract against the contractor 
since this was damage to property, and also 
damage caused by or resulting from the 
execution of the works within the meaning 
of the indemnity clause. 

Croydon Bubal District Council v. Sutton 

[District Water Co., Ewart Third Party, 

(1907) 71 J. P. 513; 6 L. <3r. E. 35-Div. Ct. 

13. Indemnity— Loss of Deeds— Indemnity 
l against Supposed Copy proving Defective — 


Exte7it of Indemnity— Natural and Proxi- 
mate Result.]— E. bought land subject to re- 
strictive covenants under a building scheme ; 
he resold to B., and, as the dee$3 w£re mis- 
laid, he agreed to indemnify B. against £11 
“costs, damages and expenses" which he 
might incur by reason of the copies produced 
proving to be erroneous. 

The copies in fact omitted a covenant re- 
stricting the owner from building within 
four feet of the boundary; and another 
owner successfully claimed an injunction 
ordering B. to remove an infringing building 
erected by him, and restraining him from 
future infringements. ^ 

E. was brought in as a imrd party. 

Held— that E. was liable to pay to B. : 

(a) the diminution in value of the plot 
caused by the existence of the covenant; 

(b) the costs of the plaintiff (paid by B.) 
and of B. so far as they related to reasonable 
defences; but not, 

(c) costs of unreasonable or hopeless de- 
fences raised in the action by B., nor 

( d ) the wasted expense of building and 
removing the building, for (upon the facts) 
B. had actual notice of the real terms of the 
deed before he began to build. 

Hooper v. Bromet, Eaphael, 3rd party, (1904) 
[90 L. T. 234— C. A. 

14. Indemnity — Mortgage of Insurance 
Policy— Covenant by Principal and Surety to 
pay Interest and Premiums— Indemnity by 
Principal to Surety — Bankruptcy of Princi- 
pal-Liability of Surety— Right to Prove.]— 
A mortgagor mortgaged his life policy to 
secure repayment of a loan which he cove- 
nanted to repay on a certain day, and he and 
a surety covenanted jointly and severally to 
pay interest so long after the said day as 
any principal money remained due and to 
keep the policy on foot. The mortgagor 
agreed to indemnify the surety. 

In the mortgagor’s bankruptcy the mort- 
gagee proved for the principal debt, less the 
amount at which he valued the policy. 

The surety claimed, under his agreement 
for indemnity, to prove for the estimated 
amount of his future liability for interest 
and policy premiums. 

Held— that the liability was gone, and that 
he could not prove under either head. 

In re Moss, Ex parte Hallet, [1905] 2 K. B, 

[307; 74 L. J. K. B. 764; 53 W. E. 558; 92 
L. T. 777; 12 Manson, 227-Div, Ct. 

15. Memorandum in writing— “ Promise to 
Answer for the Debt of Another "— Statute of 
Frauds (29 Chas. 2, c. 3), s. 4.]— If the Court 
can find that there is a main contract, the 
object of which is not to answer for the debt 
of another, that contract is not within sect. 
4 of the Statute of Frauds, even though in- 
cidentally it may result in a liability to 
answer for the debt of another. 

The plaintiff had supplied goods to a syndi- 
cate. The syndicate did not pay what was 
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due to them for the goods, and the plaintiffs 
recovered judgment against them and placed 
a wri? off$. fa. in the hands of the sheriff 
ro realise the amount of their judgment. 
The sheriff found that the works of the 
syndicate had been stopped and their place 
of business closed, and he did not take pos- 
session. The defendant, a director of the 
syndicate and large shareholder, verbally 
promised the plaintiff's agent that he would 
indorse some bills for tha amount of the 
judgment debt. 

Held— that the defendant's promise was " a 
promise to ang^gr for the debt of another " 
within sect. 4 of the Statute of Frauds, and 
no action would lie. 

Decision of Mathew, J., reversed. 

Harburg India Rubber Comb Co. v. Martin, 

[1902] 1 K. B. 778; 71 L. J. K. B. 529; 50 

W. R. 449 ; 86 L. T. 505; 18 T. L. R. 428- 

C. A. 

II. DISCHARGE OF SURETY. 

16. Co-Sureties— Giving Time to Debtor by 
One Co-Surety— Payment by Co-Surety— 
Contribution .]— The plaintiffs and the de- 
fendant, who were directors of a company, 
gave a joint and several bond to secure the 
repayment of an advance made ~to the com- 
pany upon a second mortgage, and by the 
bond it was agreed that the plaintiffs and 
defendant, as between themselves and the 
mortgagees, should be taken to be principal 
debtors, and that they should not, nor 
should either of them, be released by 
reason of time being given to the company, 
or by any forbearance, act, or omission of 
the mortgagee or his assigns. The company 
was subsequently wound up and a new com- 
pany formed to take over the business, sub- 
ject to the mortgages; and the plaintiffs, 
without the assent of the defendant, paid off 
the mortgage debt due under the bond to 
the mortgagee, who was pressing for pay- 
ment, obtained a transfer of the second 
mortgage to themselves, the new company 
covenanting to pay to them the principal 
sum thereby secured, and entered into an 
agreement with the new company that the 
mortgage should not be enforced or the 
mortgage money called in for six months. 
The course adopted by the plaintiffs in deal- 
ing with the mortgage security was in the 
best interests of all concerned. In an action 
by the plaintiffs to recover from the de- 
fendant his proportion of the amount so 
paid by them under the bond, 

Held— that the plaintiffs were entitled to 
recover. 

Greenwood v. Francis, [1899] 1 Q. B. 312; 68 

[L. J. Q. B. 228 ; 47 W. R. 230; 79 L. T. 

624; 15 T. L. R. 125-C. A. 

17. Co-Sureties— Signature of Three out oj 
Four Sureties— Liability of the Three Sign- 
ing.]— A guarantee to a bank for an over- 


draft was, on its face, intended to be a joint 
and several guarantee by four guarantors^ 
Three out of the four signed the guarantee, 
but the fourth did not sign, though willing 
to do so, and then died. 

Held— that the three who signed were not 
liable to the bank on the guarantee. 

National Provincial Bank op England v. 

[Brackenbury, (1906) 22 T. L. R. 797— 

Walton, J. 

18. Debenture— Guarantee of Interest- 
Dissolution of Company— Bankruptcy of 
Guarantor — Debenture-holder’s Right to 
Prove in Bankruptcy for Future Interest.] 
— R. was the holder of a debenture for 
£3,000 in a limited company. The debtor 
for good consideration guaranteed to R. the 
regular payment of interest upon this deben- 
ture until repayment of the principal sum. 

The. company went into liquidation and 
was dissolved, R. having only received about 
.£1,000 of the £3,000. 

The debtor paid interest on the debenture 
until he became bankrupt. 

Held— that R. might prove in his bank- 
ruptcy for the estimated value of the future 
interest, the bankrupt's liability not being 
released by the company's dissolution, 
which was due to the act of the law and not 
of the creditor. 

In re Fitz George, Ex parte Robson, [1905] 

[1 K. B. 462; 74 L. J. K. B. 322; 53 W. R. 

384; 92 L. T. 206; 12 Manson, 14- 

Bigham, J. 

19. Fidelity Bond — Change of Duties and 
Office— Alterations not Notified to Surety— 
Release of Surety .] — The defendants in 1897 
became sureties for B, upon his appoint- 
ment as “ clerk and storekeeper " to an 
asylum. Subsequently the offices were sepa- 
rated, and B. was continued at a less salary 
as clerk, receiving compensation for the loss 
of his emoluments as storekeeper. No notice 
of these changes was given to the sureties. 

Held — that the defendants were relieved 
from liability under their bond. 

Eolme v. Brunskill ((1878) 3 Q. B. D.; 47 
L. J. Q. B. 610; 38 L. T. 838— C. A.) applied. 

R. v. Herron and Another, [1903] 2 I. R. 474 

-[K. B. Div. 

20. Fidelity Bond— Default of Employ 6— 
Necessity for Giving Notice of Default to 
Guarantor.]— S. became surety to an in- 
surance company for J., one of the com- 
pany's agents. On September 25th J. con- 
fessed to the company's manager that he 
had embezzled £25, and he was thereupon 
suspended. On October 8th he absconded. 
On October 11th the company gave informa- 
tion to the police and also to S. 

Held— that the company had failed to give 
notice to S. of J.'s default within proper 
time, and were barred from claiming 
against S. under the bond of guaranty. 
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Snaddon v. London, Edinburgh, and Glasgow 

[Assurance Co,, (1908) 5 E. 182— Ct. of Sess. 

21, Fidelity Bond— Rate Collector — Notice 
of Act of Dishonesty— Irregularity— Bank- 
ruptcy— Dismissal — Sureties — Relations of 
Collector— Sureties* Ignorance of Facts.]— 
Action on a joint and several bond against 
sureties for the faithful and honest per- 
formance of the duties of a collector of poor 
rates and the due, punctual and correct ac- 
counting of all moneys from time to time 
collected or received by him in virtue of his 
said office. There was no evidence that the 
plaintiffs— guardians of the poor— had notice 
of any act of dishonesty on the part of the 
collector, who may prior to his dismissal 
have been guilty of acts of irregularity in 
delaying to pay over moneys. It was only 
after his dismissal that it was found that he 
was behind in his accounts. The collector 
was appointed in 1861, so that he was not 
liable to be dismissed save by the order of 
the Local Government Board. The guardians, 
as soon as they were informed of the state 
of things disclosed in the collector's public 
examination held before a bankruptcy regis- 
trar, called the attention of the Local 
Government Board to the matter, and did all 
in their power to prevail upon the Board to 
dismiss him. The collector's sureties, his 
father and father-in-law, did not, as they 
should have done, allege and prove that they 
were ignorant of the facts which appeared 
on the public examination. 

Held — that the defendants had failed in 
their defence that they were released from 
their bond by reason of the plaintiffs' neglect 
to discharge the collector and to inform the 
defendants of his failure to account. 

Phillips v. Foxall ((1872), L. R. 7 Q. B. 666; 
41 L. J. Q. B. 293; 20 W. R. 900; 27 L. T. 
(n.s.) 231) distinguished. 

Durham Corporation v. Fowler ((1889), 22 
Q. B. D. 394; 58 L. J. Q. B. 246 ; 53 J. P. 374; 
60 L. T. 456— Div. Ct.) and Byrne v. Muzio 
((1881), 8 L. R. Ir. 396) followed. 

Caxton and Arrington Union v . Dew, (1899) 

[68 L. J. Q. B. 381; 80 L. T. 325-Bruce, J. 

22. Joint and Several Guarantee— J oint 
and Several Judgment— Release of one of two 
Joint Debtors from all Claims— Accord and 
Satisfaction— Extinguishment of Debt .]— The 
doctrine that the release of one of two joint 
debtors operates as a release of the other 
applies to a case where there has been a 
judgment against both. 

A. and B. were liable “ jointly and sever- 
ally" for £6,000 owing to a bank from a 
company. The bank obtained judgment 
against A. and B. "jointly and severally" 
for the sum of .£6,000. The judgment being 
unsatisfied, the bank presented a bankruptcy 
petition against B, alone for the judgment 
of £6,000. Terms were arranged upon which 
this petition was withdrawn embodied in a 
'document in the form of a receipt, acknow- 


ledging the receipt of certain cash and bills 
"in full discharge of all . claims" by the 
bank against B. in connection with the com- 
pany, and all guarantees given by himcto the 
bank in connection with the company. Th* 
bank then presented a bankruptcy ^petition 
against A. alone for the balance of the judg- 
ment debt for £6,000. 

Held— (by Rigby and Collins, L.JJ.. 
Romer, L.J., doubting) that the liability of 
A. under the judgment had been discharged 
by the document by which B. was relieved, 
by way of accord and satisfaction, from his 
liability. 

Fx parte Good , In re Armitage ((1877) 5 
Ch. D. 46; 46 L. J. Bank. Gif, 25 W. R. 422; 
36 L. T. 338— C. A.) distinguished. 

In re E. W. A., [1901] 2 K. B. 642; 70 

[L. J. K. B. 810; 49 W. R. 642; 85 L. T. 

31; 8 Manson, 250— C. A. 

23. Principal Sum due on Three Months ' 
Notice— Death of Principal Debtor before 
Notice given — No Personal Representative — 
Liability of Surety.]— A debtor promised to 
repay to the plaintiff an advance within 
three months of the receipt by him of a 
written notice requiring payment, and the 
defendant agreed to guarantee the repay- 
ment of the advance as per the above agree- 
ment. The principal debtor died leaving no 
estate, and neither probate nor letters of ad- 
ministration were taken out. No written 
notice requiring payment was ever given. 
In an action against the defendant to recover 
the amount of the advance. 

Held— that as no notice had been given re- 
quiring payment, the condition upon which 
the money became payable was not fulfilled, 
and the defendant as surety was not liable. 
Rickabx v. Lewis, (1905) 22 T. L. R. 130— 

[Walton, J. 

24. Surety for Payment of Rcnt—Tertant 
a Limited Company — Dissolution of Company 
— Liability of Surety— Companies Act , 1862 
(25 & 26 Viet. c. 89), s. 143.] — The plaintiffs 
granted a lease of land for a certain term to 
a company incorporated undtr the Com 
panies Acts, the defendants being sureties 
for the payment of the rent, which was pay- 
able monthly. The lease provided that “ the 
lessees do and each of the sureties doth for 
himself covenant that the lessees and sure- 
ties, or some or one of them, will during the 
said term pay the said rent on the dates and 
in the manner hereinbefore mentioned." 
During the term the company was wonnd up 
and finally dissolved under sect. 143 of the 
Companies Act, 1862, and the rent was paid 
down to the date of the dissolution. The 
plaintifis thereupon sued the defendants as 
sureties for the rent due for the following 
month. 

Held — that the term came to an end when 
the company was dissolved, and that the 
sureties were no longer liable. 

Hastings Corporation v. Letton & Sons, (1907) 
[97 L. T. 582; 20 T. L. R. 456-Div. Ct. 
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Discharge of Surety — Continued . 

25. Time Given to Principal Debtor-— Lia- 
bility of Surety— Promissory Note .']— The 
ordinary doctrine that where time is given 
to th* principal debtor the surety is there- 
by discharged, does not apply where the 
security given is a promissory note, because 
a promissory note is a “ promise to pay on 
demand,” and therefore, unlike a bill of ex- 
change, is a continuing security until pay- 
ment has been made and the surety re- 
leased. * 

Belli N oham & Co., Ld. v. Hurley, (1907) 52 
[Sol. Jour. 131— Lawrance, J. 
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I. ORIGIN OP HIGHWAYS. 

(a) Adoption. 

1. Convening Private Road into Public High- 
way — Consent of Occupiers of Road — Person 
having the Right of Way — Highway Act, 1862 
(25 & 26 Viet. c. 61), 5. 36.]— By sect. 36 of the 
Highway Act, 1862, the district surveyor may, 
at the request of the inhabitants of a parish and 
with the consent in writing of the owner and 
occupier of any driftway or any private carriage 
or occupation road within their parish, apply to 
justices to declare such driftway or road to be a 
public highway to be repan ed at the expense of 
the parish, and the justices may make an order 
accordingly. 

Held — -that a person who had a mere right of 
way over the road was not an “ occupier ” thereof 
whose consent was necessary under sect. 36. 

R. v . Somers and Others, [1906] 1 K. B. 326 ; 

[75 L. J. K. B. 144 ; 70 J. P. 37 ; 54 W. R 

402 ; 94 L. T. 194 ; 22 T. L. R. 137 ; 4 L. G. R. 

161 — Div. Ct. j 

(b) Dedication, 

2. Artificial Structure made under Statutory 
Powers — Claim for other Purposes than that of 
Highway — Bathing , Pishing and Recreation — 
Rvirfence.’\~ There may be a dedication to the 
public of a right of way over an artificial struc- 
ture, even though that artificial structure is 
made under statutory powers and by a public 
body. If such a dedication is claimed for other 
purposes than that of a highway, it is a claim 
difficult to prove, and would require very con- 
clusive evidence. If the highway claimed is 
over something built out of public funds, it 
requires considerable evidence to prove that 
there has been dedication and still more evi- 
dence to prove that there has been a dedication 
if there is the remotest chance of the highway 
interfering at all with the primary use of the 
structure. 

As between two possible views, the one of the 
structure and land dedicated for such purposes 
jas bathing, fishing and recreation, and the other 
[feat the whole thing has been permissive, there 


is strong probability that the use is permissive 
rather than of right. 

Tyne Improvement Commissioners v. Imrte 

[and Others, Attorney-Genera# v. f yne 

Improvement Commissioners, (189,9) 81 
L. T. 174— Phiilimore, J. 

3. Access to Seashore — Absence of Injury — 
Discretion of Court — Injunction. ] — The Court 
will be slow to infer dedication of rough paths 
or tracks leading to the seashore merely because 
an owner has allowed the public to use them, 
such user doing him no injury. 

Tracks which had been used by fishermen and 
others for many years for the purnpse of reaching 
the foreshore passed through tire property of a 
landowner. The latter having erected a wall 
and a wood fence, dug a trench, and filled up a 
gap across these tracks. Certain of the local 
inhabitants, claiming the tracks to be common 
and public highways, took steps to assert the 
rights which they claimed, broke down the wall 
and fence, filled up the trench, and opened the 
gap. 

The plaintiff asked for an injunction to restrain 
the defendants from trespassing on his land and 
demolishing his obstructions, and damages. 

Held — that although upon the foreshore of 
this country, and the rough cliff paths which 
exist in many places, the public have not a right 
of way recognised by law, and although rights of 
property are, as a general proposition, entitled to 
prohibition by, if necessary, an injunction, yet 
it does not follow, if an owner comes to the 
Court for an injunction against trespassers, that 
the Court is bound to make, or in the absence of 
good reason will make, such an order. 

Declaration of plaintiff’s rights made and 
nominal damages given, but injunction refused. 

Llandudno Urban District Council v. Woods 
([1899] 2 Ch. 705 ; 68 L. J. Ch. 623 ; 63 J. P. 
775 ; 48 W. R. 43; 81 L. T. 170— Cozens- 
Hardy, J.) followed. 

See Waters, No. 61. 

Behrens v. Richards, [1905] 2 Ch. 614 ; 74 

[L. J. Ch. 615 ; 69 J. P. 381 ; 21 T. L. R. 705 ; 

54 W. R. 141 ; 3 L. G. R. 1226; 93 L. T. 623 

— Buckley, J. 

4. Canal and Reservoirs Company — Statutory 
Body — Public Right of Way over Banhs of 
Reservoirs — Destruction of Banhs by public User 
— Maintenance of Banhs — Ultra Vires.]— The 
plaintiffs’ predecessors in title — a statutory com- 
pany — constructed a canal and certain reservoirs 
about 1820 for the purposes of the canal, and in 
order to carry out its object the reservoirs had 
to be placed on ground at a higher level than 
the canal to admit of the water finding its way 
to the canal. The defendants alleged that a 
public right of way had been established over 
the banks of the reservoirs. The plaintiffs sued 
the defendants for trespass to the banks, and the 
defence set up was a public right of way, not a 
mere stray. 

Held — that the only rights 'the statutory 
company had were to carry out the purposes 
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committed to them by Parliament ; that they 
had^fio do wee to fetter themselves in any way in 
carryin^out those purposes by dedicating rights 
of w^y to the public over the banks of the 
reservoirs, which woull be destroyed by the 
public user, as the company had no funds 
applicable to the increased cost of maintenance 
which would thereby be thrown upon them ; and 
judgment must be entered for the plaintiffs. 

Mullinarv. Midland Ry. Co. ((1879) 11 Ch. D. 
611 ; 48 L. J. Ch. 268 ; 2 fw. R. 330; 40 L. T. 
121 — M. R.) followed. 

Great Western Ry. Co. v. Solihull Rural 

[District council, (1902) 66 J. P. 772 ; 86 
L. T. 852 ; 18 T. L. R. 707— C. A. 

5 . Cul de sac — Evidence — No Bar or Rosts.] 
— -A cul de sac may be a highway, at any rate in 
a town. 

A square (a cut desarf) had never been cleaned, 
paved, or lighted by the local authority, and had 
not been used except by persons going on busi- 
ness to the back entrances of houses backing on 
to it. 

Held — that, on the facts, it had not been 
proved to have been dedicated as a highway, 
although there was no bar or post at the entrance 
to it. 

Bourhe v. Baris ([1890] 44 Ch. D. Ill ; 38 
W. R. 167 ; 62 L. T. 34 (Kay, J.) and Woody er 
v, Hadden , [1S16] 5 Taunt. 125) discussed. 

Attorney- General and London Property 

[Investment Trust, Ld. v. Richmond Cor- 
poration and Goslings, (1904) 68 J. P. 73 ; 

89 L. T. 700 ; 20 T. L. R. 131 ; 2 L. G. R. 628 

— Eady, J. 

6 . Cul de sac — Acts of User — Parties — Attor- 
?iey- General.] — In the case of a cul de sao mere 
acts of user alone are not sufficient evidence of 
dedication. 

*Qucere, whether a private individual suing 
without the Attorney-General can maintain a 
claim for a declaration that a road has been 
dedicated to the public as a highway. 

Decision of Kekewich, J. ([1906] 1 Ch. 253 ; 
75 L. J. Ch. 154 ; 54 W. R. 294 ; 22 T. L. R. 89) 
affirmed. 

Whitehouse v. Hugh, [1906] 2 Ch. 283 ; 

[75 L. J. Ch. 677 ; 95 U T. 175 ; 22 T. L, R 

679 — C. A. 

7 . Forecourts — Consent of Freeholds* — 
Whether Termor can dedicate .] — A leaseholder 
cannot dedicate land to the use of the public 
without the consent of the owner of the fee. 

Seville— land cannot be dedicated to the use 
of the public for a term, e.g by a leaseholder, 
for the period of his lease ; dedication must be 
in perpetuity. 

Held — that certain forecourts, used by shop- 
keepers for depositing goods, had not been 
dedicated, for there was no evidence from which 
the freeholder’s consent could be inferred ; and 
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moreover the user for deposit of goods negatived^ 
dedication. 

Attorney- General v. Biphosphaied Guano Co. 
([1879] 11 Ch. D. 327 ; 49 L. J. Ch. 68 ; 40 L. T. 
201 ; 27 W. R. 621 — C. A.) discussed. 

Dawes v. Haioluns ([I860] 8 C. B. (N.S.) 848 
— dictum of Byles, J.) approved. 

Decision of Neville, J. ([1907] 1 Ch. 704; 76 
L. J. Ch. 313 ; 71 J. P. 219 ; 96 L. T. 614 ; 23 
T. L. R. 366 ; 5 L. G. R. 577) affirmed. 
CORSELLIS AND OTHERS l\ LONDON COUNTY 

[Council, [1908] 1 Ch. 13 ; 6 L. G. R. 78 ; 77 

L. J. Ch. 120 7 71 J. P. 561 ; 24 T. L, R. 80— 

C. A. 

8. Public Footway — Award under an Inclosure 
Act — Right of User fw Barrows and Carts — Post 
— Obstruction — Removal — Injunction .] — By an 
award made under an Inclosure Act a strip of 
land, about six feet wide, was awarded as a foot- 
way, Some years after this award had been 
made certain persons used this lane for the 
passage of barrows and handcarts, some few of 
which were, pulled by donkeys or ponies. This 
user continued for forty or fifty years, when the 
plaintiffs placed a post at the entrance to this 
lane to prevent its further user by barrows and 
carts. The defendant removed this post, claim- 
ing a right to use the lane for carts and barrows. 
The plaintiffs thereupon claimed an injunction 
to restrain him from interfering with the post. 

Held — that the user by wheeled traffic was in 
it-, inception, and had been all along, a public 
nuisance ; that it was illegal, and that no length 
of time could legalise it ; and that after the 
award no one could have had the power to 
dedicate the lane as a public highway for all 
purposes. 

Sherringham Urban District Council v. 

[Holsey, (1904) 68 J. P. 394 ; 91 L. T, 225 ; 

20 T. L. R. 402 ; 2 L. G. R. 744— Joyce, J. 

9. Railway Company — Land held by Railway 
Company for Purposes of its Undertaking.]— A 
public right of v ay cannot be acquired by user 
over lands acquired by a railway company for 
the purposes of its undertaking, even when 
such lands have been acquired by agreement 
and not by compulsory powers. 

Edinburgh Magistrates v. North British 
[Ry. Co., (1904) 5 F. 620— Ct. of Sess, 

And see No, 21, infra. 

10. Railway Company — Dedication of Level 
Crossing as a Footway — IIow far Valid and 
Irrevocable.] — A dedication, by a railway com- 
pany of a level crossing as a public footway is 
not necessarily ultra vires and invalid. It is 
valid so long as it is compatible with the 
statutory objects of the company. 

If there has been such a dedication the com- 
pany cannot obstruct the footway so dedicated 
so long as the user by the public does not 
interfere with or endanger the train service. 

Attorney -General and Barnes Urban 

[District Council v. L. & S. W. Ry., 

(1905) 69 J. P, 110; 21 T. L. R. 220; 3 
L. G. R. 1327 — Farwell, J. 
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^ 11 , Railway Company — Land acquired for 
Purposes of Undertaking — Bridge constructed 
' for Convenience of Estate severed by Railway — 
'J Power to dedicate to the Public.’] — A railway 
* company which has statutory powers to take 
land cannot alienate its rights in land thus 
acquired (other than superfluous land) if such 
alienation is inconsistent with the purposes for 
which the land is vested in them. 

The plaintiff company having acquired land 
for the purposes of its undertaking, built and 
maintained a private accommodation bridge 
over its lines for the convenience of a land- 
owner whose property had been severed by the 
railway. 

In course of time the bridge came to be much 
used by the public, and the acts done by the 
company in connection with the roadway over 
the bridge were such that if they had been done 
by a private owner would have constituted a 
dedication of the roadway to the public. 

Gas pipes were laid by the predecessors in 
title of the defendants in the roadway over the 
bridge, in purported exercise of the powers con- 
ferred by sect. 6 of the Gasworks Clauses Act, 
1847, Le., on the assumption that the road over 
the bridge was a public road. 

The plaintiff company having acquired addi- 
tional land for the purpose of widening their 
track, wished to alter the bridge, and requested 
the defendants to remove the gas pipes, which 
they declined to do, claiming 'that the roadway 
was vested in them subject to an obligation 
on the part of the plaintiffs to repair and sup- 
port it. 

Held — that the road over the bridge in ques- 
tion was not a public road so as to enable the 
defendants to exercise therein the powers con- 
ferred by sect. 6 of the Gasworks Clauses Act, 
1847, as the plaintiff company had, under the 
circumstances of the case, no power to dedicate 
the roadway to the public. 

Held, also, that this decision, in the absence 
of the Attorney- General, did not bind him or 
the public. 

A mandatory injunction compelling the defen- 
dants to remove the gas pipes was refused. 

6-rand Junction Ry. v. Petty ((1888) 21 
Q. B. D. 273 ; 57 L. J. Q. B. 572 ; 52 J. P. 692 ; 
86 W. R. 795 ; 59 L. T. 767— C. A.) and 6. W. 
Ry. v. Solihull Rural Eistrict Council ((1902) 
66 J. P, 772 ; 86 L, T. 852 ; 18 T. L. R. 707— 
C. A., No. 4, supra]) followed. 

Taff Yale Ry. Co. v. Pontypridd Urban 

[District Counoil, (1905) 69 J. P. 351 ; 93 
L. T. 126 ; 3 L. G. R. 1339— Buckley, J. 

12 . Railway Company — Statutory under- 
taking — Railway Company owning Canal — Right 
of Way over Embankment of Reservob'— Power 
to dedicate .] — The power of a statutory body 
to dedicate to the public a right of way over its 

E >erty depends upon the question whether 
t dedication would be incompatible with the 
ial purposes for which the statu tory powers 
conferred. 


Held — upon the facts, that a railway com- 
pany, owners of a canal, had power to dedicate 
a right of way along the embankment of a 
reservoir, as such dedication would not^resi^t in 
the cost of the upkeep and maintenance of the 
undertaking being materially increased. * 

Lancashire and Yorkshire Ry. Oo. v. Daven- 
port and Others, (1906) 70 J. P. 129 ; 4 
L. G. R. 425— C. A. 

13 . Substituted Way — Dedication by Limited 
Owner.] — Between R844 and 1850 the sub-lessee 
for a term of years of certain lands, over which 
there had been in existence prior to 1805 a public 
right of way, substituted thereto^ another way, 
with a bridge and path. In 1874 the sub-lessee 
surrendered his interest to his immediate land- 
lord, who held under a fee-farm grant dating 
from 1857. The fee-farm grantee continued in 
occupation of the land for two years, when he 
re-let it to the defendant. Daring the two years 
of his own occupation the fee-farm grantee 
acquiesced in the public user of the substituted 
way, and at the trial the jury found that he had 
acquiesced in and adopted the dedication to the 
public of the right of way as so altered. There 
was no evidence of dedication of or acquiescence 
in the substituted way by the owner in fee. The 
plaintiff, a small farmer, lhad been using the 
way as a means of access from his farm to the 
public road leading to the market town, about 
four miles distant. The defendant obstructed 
the way by removing the bridge and erecting a 
fence. The plaintiff was thereby forced to take 
a longer and more circuitous route when going 
to the market town, which he required to do 
about once a week, and was obliged on some 
I occasions to pay for a car. 

Heed — that it was competent to the grantee 
in a fee-farm grant to dedicate a public right of 
way, and that, under the circumstances of the 
case, the acquiescence of the fee-farm grantee in 
the act of his former tenant amounted to a dedi- 
cation to the public of the substituted way, 
binding upon his interest, and all claiming under 
him, including the defendant. 

Held, further (Kenny, J. dissenting) — that 
the evidence was sufficient to sustain the finding 
of the jury that the plaintiff had suffered par- 
ticular damage beyond that which was common 
to the public at large, and that the verdict for 
damages found for the plaintiff by the jury at 
the trial could not be disturbed. 

Smith v. Wilson, [1903] 2 Ir. R. 45— K. B. D. 

14 . User by Public — Intention — Intermption 
by Owner — Non-resident Owner — Nature of 
Land.] — To constitute a valid dedication to the 
public of a highway by the owner of the soil 
there must be an intention to dedicate of which 
the user by the public is evidence and no more, 
and a single act of interruption by the owner is 
of much more weight upon a question of intention 
than many acts of eujoyment. 

Semble , user by the public over land belonging 
to a non-resident owner is less cogent evidence 
of dedication than where the user is necessarily 
brought to his personal notice; and, further, 
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that the weight to be attached to user must 
depend somewhat upon the nature of the land 
itseff, wither it is cultivated land or rough and 
unproductive land. 

Chinnock v. Hartley Wintney Rural 
[District Council, (1899) 63 J. P. 327— 
Cozens-Hardy, J. 

15. User by Public — Evidence.'] — Held upon 
the facts of the particular case that certain paths 
in the neighbourhood of Qheltenham had been 
dedicated to the public as highways. 

Poole v. Hushinson ((1843) 11 M. & W. 830) 
and Chinnoch v. Hartley Wintney Rural District 
Council , ([18ft] 63 J.P. 328— Oozens-Hardy, J., 
supra') applied. 

Decision of Eady, J, (68 J. P. 464 ; 20 T. L. R. 
559) affirmed. 

Leckhampton Quarries Co., Ld. r. BaK : 
[linger and Cheltenham Rural Distrm^* 
COUNOIL, (1904) 93 L. T. 93 ; 21 T. L. R. 362 ; 

3 L. G. R. 940 ; 69 J. P. 377—C. A. 


(c) Prescription. 

17. 11 Church Way or Path ” — Inhabitants 
of a Parish — Immemorial Custom .] — A local 
public, or class of persons, as the inhabitants* 
of a parish, may by custom be entitled to have' 
a way over certain land to a church (or market). 

Such a way is not a highway ; it is a private 
right of way limited to a particular class of 
persons, and only to be used even by them for 
its special purpose. 

A regular usage for twenty years unexolained 
and uncontradicted is sufficient to w^_ A a 
jury in finding the existence of an immemorial 
custom ; and, semble , in most cases they ought 
to find it from such evidence. 

PHma facie , the custom is a parochial one ; 
qutere, whether a manorial custom, even if 
proved, would be good. 

_*IOCKLEBANK V. THOMPSON, [1903] 2 Ch. 344 J 

[72 L. J. Ch. 626 ; 89 L. T. 209 ; 19 T. L. R. 

285— Joyce, J. 


16. User by Public — Embay ments — Cleansing 
and Repairing by Highway Authority — Em donee 
of Intention to dedicate — Towns Improvement 
Clauses Act , 1847 (10 & 11 Yict. c. 34), s. 69,]— 
The corporation of Liverpool were the owners of 
the freehold land upon which a building was in 
the year 1869 built by their lessee with recessed 
windows or embayments on the ground floor. 
The upper part of the building overhung the 
embayments, and the main wall of the building 
on either side of the embayments projected 
beyond the embayments to the building line. 
Within two embayments were windows which 
were used for the exhibition of shop goods. 
There was a third embayment in which was the 
doorway to the premises. These embayments 
were 10 inches or 11 inches deep. The public 1 
passing along the street were allowed to pass in 
and out of these embayments. The object of the 
embayments occupied by the windows was to 
invite passers-by to look at the goods exhibited 
in the windows, and the object of the embay- 
ment occupied by the door was to make a 
convenient entrance into the shop. Upon an 
information against the tenant for causing an 
obstruction to the safe and convenient passage 
along the street, 

Held — that the passing of the public over the 
embayments could not he regarded as forming 
evidence of dedication to the public ; that the 
cleansing and repairing of the embayments by 
the corporation in its capacity of highway 
authority showed no intention on the part of the 
corporation to declare a right of passing over 
the embayments ; that the paving of such an 
inappreciable breadth of 11 inches afforded no 
presumption of dedication by the owner ; and 
that if the corporation had intended to dedicate 
a right of passage over the embayments to the 
public they would not have granted a lease of 
new premises erected in 1899 which were -.so 
built as to obstruct the passage of the public 
over the embayments. 

PiGGOTT v. Goldstraw, (1901) 65 J. P. 259 ; 

[84 L. T* 94 ; 19 Cox, C. C. 621— Div. Ct # 


18. Forty Years' Enjoyment — Land in Strict 
Settlement for Lives — Reversion — Substituted 
Path — Dedication — Lost Grant — Prescrip turn 
Act , 1832 (2 & 3 Will. 4, c. 71), ss. 2, 7, 8.]— A lost 
grant cannot he presumed against a reversioner 
merely by user during life tenancies. 

The plaintiffs sued the defendants in trespass 
for breaking and entering the lands of the plain- 
tiffs known as Tyn-y-green Farm. The defen- 
dants were the owners and occupiers of the 
adjoining farm, Pen-y-gelli Farm, and claimed 
to he entitled to use a roadway across Tyn-y- 
green Farm. The latter had been held in strict 
settlement since 1810, and had been held from 
1810 by successive tenants for life. The way 
in dispute ran from a highway called the Wern- 
dhu to another highway called the Kerry Road, 
and it seemed clear that there was a roadway 
between these public roads before 1840, and that 
about 1868 the way was diverted at a certain 
spot and a new roadway made from that spot to 
join the Kerry Road at a new point, the old 
portion between the point of diversion and the 
Kerry Road being no longer used. The owner 
and occupiers of Pen-y-gelli were not in any 
way consulted as to this alteration. 

Held — that the defendants had established 
no right of way. For the reason given above, 
no lost grant could be presumed ; there was no 
evidence of a dedication as a highway ; and no 
right had been acquired by prescription, for 
forty years had not elapsed since the diversion, 
and there had been no one in a position to 
acquiesce in a user so as to make it lawful. 

Decision of Walton, J. (18 T. L. R. 777) 
affirmed. 

Roberts and Lovell v. James and Another, 
[ (1903) 89 L. T. 282 ; 19 T. L. R. 573—0. A. 


19. Maps and Plans — Evidence of Repute 
tion .] — On a question of highway or no highway 
Ordnance plans and deposited plans of a pro* 
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posed light railway are admissible as evidence of 

reputation. 

Attorney-General i\ Antrobus, [1905] 2 
' [Ch. 188 ; 69 J. F. HI ; 92 L. T. 790; 21 
T. L. R. 471 ; 3 L. G. R. 1071— Farwell, J. 

And see No, 21, infra, 

20 .Scottish Law — User — Road originally 
Private.'] — By the law of Scotland (where the 
English Prescription Act of 1832 is not in force) 
forty years’ user of a road by the public is 
sufficient to establish the right of user ; but 
evidence of user as of right for a period short of 
forty years is not sufficient, unless the circum- 
stances are such that the user raises a presump- 
tion of prior user of the same character extending 
over the required period. 

Edinburgh Magistrates r. North British 
[Ry. Co., (1904) 6 F. 620— Ct. of Sess. 

And see No. 9, sujwa. 

II. RIGHT OF PASSAGE. 

21. Cul-de-sac — Access to Ancient Monument — 
Jus spatiendi et manendi — Prescription,] — The 
fact that a landowner who holds an estate by a 
clear fee simple title has for many years per- 
mitted the public to have access to an ancient 
monument of great interest on such estate does 
not authorise the presumption that the monu- 
ment is subject to a trust for a free user by the 
public of a way thereto. 

A cul-de-sac may be a public highway where 
there has been an express dedication or one that 
is implied from the expenditure of public money 
thereon with the consent of the landowner, but 
in unenclosed country there must be a public 
place forming a terminus ad guem, In such a 
locality a right of way cannot be acquired by 
user of a road for the purpose of visiting an 
ancient monument, not public property, such 
user being attributable to permission to go to 
and return from such monument, and being 
objectless except for that purpose. 

So held in regard to Stonehenge. 

Attorney -General v. Simpson ([1904] A. 0. 
476), see Waters, No, 31 ; dictum of Lord 
Macnaghten followed : Wimbledon and Putney 
Common Conservators v. Bioeon ((1875) 1 Ch. D. 
362 ; 45 L. J. Ch. 353 ; 24 W. R. 466 ; 36 L. T. 
679— C. A.). 

Campbell v. Lamg ((1853) 1 Macq. 451) and 
Eyre v. New Forest Highway Board ((1892) 56 
,J. P. 517 — Wills, J.) followed and applied. 

Attorney-General v. Antrobus, [1905] 2 

[Ch, 188 ; 74 L, J. Ch. 599 ; 69 J. P. 141 ; 92 

L, T. 790 ; 21 T. L. R. 471 ; 3 L. G. R. 1071 

— Farwell, J. 

And see No. 19, supra, 

22, Improper User — Highway running through 
Game Preserves — Catching Moths at Night.] — 
{The owner of the soil of a highway running 
larough woods claimed an injunction to restrain 
||!|gpasses by some undergraduates, who had used 


lamps for catching moths at night on the highway 
and on adjoining land. 

Held — that an injunction should be refused, 
the trespasses being merely technicaHancbtbe 
defendants never threatening or intrading to 
infringe any rights of property, and abandoning 
their pursuit when asked to do so. , 

Fielden i \ Cox, (1906) 22 T. L. R. 411— 

[Buckley, J. 

23. Land crossed by Highway — Passing and 
repassing — User of Highway for Business Pur- 
poses .] — The plaint ifPwas the owner and occupier 
of land crossed by a public highway, the soil of 
which was vested in him. The plaintiff had 
granted to a trainer of racehorse* a licence for 
valuable consideration to exercise and train his 
horses upon the plaintiff’s land. The defendant, 
who was the owner of a sporting newspaper, 
went upon the highway each morning for a con- 
siderable time and walked up and down it, 
between two points, about fifteen yards apart, 
not for the purposes of using it as a highway, 
but for the purpose of watching the perform- 
ances and trial gallops of the racehorses on the 
adjoining land, and taking notes thereof. The 
information thus obtained he published in his 
newspaper. The plaintiff brought an action of 
trespass, alleging that the acts of the defendant 
caused annoyance and detriment to himself and 
to his licensee. 

Held — that, as the defendant was not using 
the highway for the purposes for which it was 
dedicated as a highway, but for the purpose of 
carrying on his business there, he was a tres- 
passer. 

Harrison v. Duke of Rutland ([1893] 1 Q. B. 
142 ; 62 L. J. Q. B. 117 ; 57 J. P. 278 ; 41 W.R. 
322 ; 68 L. T. 35— C. A.) followed. 

Hickman v. Maisey, [1900] 1 Q. B. 752 ; 69 

[L. J. Q. B, 511 ; 48 W. R. 385 ; 82 L. T. 321 ; 

16 T. L. R. 274— C. A. 

HI. ROADSIDE STRIPS AND DITCHES. 

And see Boundaries and Fences. 

'(a) Adjoining Owners. 

24. Bitch — Hedge — Presumption of Owner- 
ship ,] — Where a highway of a specified width 
has been laid out within living memory under 
an enclosure award there is no presumption that 
an adjoining ditch and hedge form part of the 
highway if the highway is of the specified width 
without the ditch or hedge. 

Simcox v . Yardley Rural District Council, 

[(1905) 69 J. P. 66; 3 L, G. R. 1350— 

Eady, J, 

25. Bitch by side of Highway — Ownership — 
How far adjoining Owner may enclose .] — A 
ditch by the side of a highway or roadside waste 
is not necessarily part of the highway or waste 
It may belong to and be the private property 
of the adjoining owner and he may lawfully 
enclose it. 

Chippendale v. Pontefract Rural District 

[Council, (1907) 71 J. P. 231 — County 

Court, 
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26 . Roadside Strip — Presumption of Owner- 
ship of Soil by adjoining Owners — Rebuttal of 
P resumption — Bond fide Claim — Highway Act , 
1864 (271; 28 Viet. c. 101), s. 25.] —justices had 
convicted the appellant of allowing a cow to 
stray on a road “not passing over any common, 
or waste or unenclosed land.” The appellant 
was a commoner of the New Forest, and the 
locus in quo was within the forest, and was a 
road (without gates at the ends) connecting two 
of the forest wastes ; and the appellant, as 
a commoner, claimed the fight to graze cattle 
there. 

Held — that the conviction mustl^e quashed, 
because the jif&tices had evidently misdirected 
themselves as to the weight of evidence neces- 
sary to rebut the presumption that the adjoining 
owners owned the soil of the wayside strip, on 
which the cow was grazing ; also they had 
apparently not considered the claim of right ; 
and thirdly (per Channell, J.), the strip might 
nevertheless be waste, though the soil was vested 
in adjoining owners. 

Plumelet v. Look, (1 903) 67 J. P. 287 ; 19 
[T. L. R. 14 ; 1 L. G. R. 54— Div. Ct. 

27 . Roadside Stnp — Strip between Metalled 
Road or Quay and Cliff — Presumption of 
Ownership .] —The defendant admittedly owned 
the land to the top of a cliff ; between the cliff 
foot and the sea ran a quay or metalled road 
which was bounded on the sea side by a “ sea 
wall” ; on each side of the road was a watertable, 
and between the cliff foot and watertable on 
that side was an irregular strip of waste now in 
dispute. The strip was included in the con- 
veyance to the defendant, “ subject to all rights 
existing over it.” The evidence as to user was 
conflicting. 

Held — that, although where a highway has 
been set out or fenced at each side, but in course 
of time part only of the space so defined has 
been metalled and used as a road, the public 
right of passage pj'imd fade extends to the 
whole space set out, yet where there is a 
defined and metalled road edged by an appro- 
priate watertable, the mere fact that adjoining 
land, more or less waste and useless, is open and 
accessible from the highway will not, in the 
absence of other evidence, establish dedication 
of any land except that which has been actually 
used for the highway purposes, and even slight 
evidence of user for private purposes, having 
regard to the character of the place in question, 
will establish the private right of exclusive 
occupation. 

Attorney-General v, Perry, [1904] 1 lr. R. 

[247— G A. 

(b) Presumption of Dedication. 

28 . Pence — Waste — Presumption of Dedica- 
tion of Strips. ] — A road across the edge of the 
w T aste of a manor was separated on one side by a 
fence from the adjoining land, and on the other 
side was open to the waste. Between the 
metalled road and the fence there was a narrow 
strip of grass land. 


Held — that there was a presumption that the 
lord of the manor had dedicated the land up to 
the fence as part of the highway. 

Evelyn v. Mirrielees, (1901) 17 T. L. R. 152 

[—0. A. 

29 . Fence—Public Authorities Protection Act 
1893 (56 & 57 Vicb.c. 61), 5. 1— R. S. <7., Ord.2 5, 
r. 5.] — Although the existence of fences on either 
side of a highway does not prove conclusively 
that the whole intervening space is part of the 
highway, such fences are primd facie the 
boundaries of a highway, and give rise to the 
usual presumption, unless some reason be found 
for supposing that they were put up for a 
different purpose. 

The owner of an irregular piece of land 
abutting on, and not fenced off from, a highway, 
claimed it as his own, and erected a fence round 
it. This was pulled down by the local authority. 
An action was brought by the owner against the 
local authority more than six months after the 
fence had been pulled down. 

Held — that the Public Authorities Protection 
Act, 1893, clearly applied, and that the action 
was brought too late ; and, further, that the 
plaintiff was not entitled to a merely declaratory 
judgment under the Rules of the Supreme Court, 
Order 25, rule 5, and that the action must be 
dismissed. 

Offin v. Roghford Rural District Council 

[1906] 1 Ch. 342 ; 75 L. J. Ch. 348 ; 70 J. P. 

97 ; 54 W. R. 244 ; 94 L. T. 669 ; 4 L. G. R. 

595 — Warrington, J. 

30 . Footpath passing through Lane of Varying 
Breadth — Presumption as to Public Right of 
Passage between Fences of Lane — E ride nee of 
User. ] — The presumption applicable to an 
ordinary public highway bounded by fences 
that the public right of way extends to the 
whole space between the fences, is not applicable 
to a public footpath which passes through a lane 
of irregular shape and of a varying breadth 
between the fences, and in the case of such foot- 
path there is no presumption that the public 
right extends over the whole space between the 
fences of the lane. The fact that persons passing 
along the footpath had frequently, and without 
objection on the part of the owners, walked 
along the whole space between the fences, does 
not establish the presumption. 

Ford v. Harrow Urban; District Council. 

[(1903) 67 J. P. 248 ; 88 L. T. 394 ; 1 L. G. R. 

256 -Ridley, J, 

31 . Land lying along public Footpath devoted 
to private Traffic — User is but the Evidence to 
prove dedication.'] — Where there is a public 
right of way across land and a certain amount 
of land lying along the course of the public foot- 
path devoted to traffic, even if it be private 
traffic, then pnma facie the owner of the soil 
must be taken to have dedicated to the public so 
much of the surface as he has in point of fact 
devoted to traffic, even if it be private traffic. 

The owners of a rectangular piece of land 
ending at the river Mole, along which there ran 
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a public footway, entering at the south-east 
* corner and leading out at the north-west corner 
„ to a footbridge over the river, had appropriated 
i the land for a private carriage-way. They took 
no steps to prevent the public who were using 
the footway going over any part of the land they 
pleased, although they (the owners) subsequently 
exercised certain acts of ownership over it. 

Held — that it would be presumed that the 
whole of the land had been dedicated to the 
public for the purposes of the footway, and that 
the subsequent acts of ownership were not 
sufficient to rebut that presumption. 

Attorney-General v. Esher Linoleum Co., 
. [Ld., [1901] 2 Oh’. 647 ; 70 L. J. Ch. 808 ; 50 

W. R. 22; 85 L, T. 414; 66 J. P. 71— 

Buckley, J. 

32 . Nuisance by Flooding — Hedge and Ditch 
adjoining Highway — Presumption of Ownership 
— Owner's Common Law Liability to cleanse 
Ditch — Highway Act , 1835 (5 & 6 will, 4, c. 50), 
s. 67 — Real Property Limitation Acts, 1833 and 
1874 (8 & 4 Will. 4, c. 27), s. 3, (37 & 38 Viet. 
o. 57), s. 1.] — It is the duty at common law of 
the owner of land next adjoining a highway to 
so scour and cleanse such ditches on his land as 
adjoin the highway as to prevent them from 
causing a nuisance to the highway by their foul- 
ness, and the highway authority can, notwith- 
standing the remedy afforded by sect. 67 of the 
Highway Act, 1835, bring an action against the 
owner for an injunction restraining the continu- 
ance of the nuisance. 

Attorney-General v. Waring, (1899) 63 J. P. 

[789 — Verey, Official Referee. 

33 . Rebutting Evidence — Public Health Act 

1876 (38 & 39 Viet. c. 55), 149.]— The 

presumption of dedication from public user of 
greens along the side of a highway between the 
fences may be rebutted by evidence of an entry 
in the court rolls of the manor that these greens 
were waste belonging to the manor, also that 1 
they were dealt with subsequent to the entry, as 
being private property. 

Friern Barnet Urban District Council v. 

[Richardson, (1898) 62 J. P, 547— C. A. 

34 . Rebutting Evidence .] — The presumption 
that greens alongside of a highway between 
hedges are dedicated to the use of the public 
must depend upon the circumstances of the 
case. 

Held— that the presumption was rebutted by 
evidence of acts of ownership, such as permission 
to enclose followed by enclosure, and licence to 
remove soil followed by removal openly and 
without interruption. 

Nbeld v. Hendon Urban District Council, 

[(1899) 63 J. P. 724 ; 81 L. T. 405 ; 16 T. L. R. 

50— C. A. 

85 . Rebutting Evidence — Surrounding Circum- 
stances .') — A road which was not laid out under 
fcny Inclosure Act was deemed to be an ancient 


highway, and had been kept in repair under a 
turnpike trust from the middle of last century 
until a few years ago, when the trust expired. 
It was now a main road under the control and 
management of the defendants. The^ was an 
unenclosed strip of land, on which willofvs and 
rough grass grew, on the west side of the road. 
This strip was about 300 yards long and about 
50 feet wide at the broadest part, and tapered 
off to nothing at each end. The strip was not 
part of the waste of the manor. The land 
adjoining the strip on the west was the boundary 
fence of a farm of which the plaintiff was tenant 
in possession, the co-plaintiff being her tenant. 
The result of the evidence as a whole was that, 
as far as living memory went, ^ie plaintiffs or 
their predecessors in title had used and enjoyed 
this strip in such a manner, and to such an 
extent, as the nature of the strip permitted, and 
had exercised acts of ownership inconsistent 
with public rights. No single act was done on 
the strip by the road authorities until the defen- 
dants had recently placed hard core, and done 
work on the strip for the purpose, as they 
alleged, of improving the highway. The plain- 
tiffs claim a declaration and an injunction. 

Held — that the evidence was not sufficient 
for the purpose of proving dedication of the 
strip as a' highway by user ; that there was no 
presumption of dedication up to the old fence, 
or if there was, it was rebutted by the surround- 
ing circumstances and the evidence; that the 
user of the margin had been too indefinite to 
form the foundation of a public right, or to 
establish a dedication as part of the highway ; 
and that the declaration must be made and the 
injunction granted. 

Belmore (Countess of) v. Kent County, 

[Council, [1901] 1 Ch. 873 ; 70 L. J. Ch. 501 ; 

65 J. P. 456 ; 49 W. R. 459 ; 84 L. T, 523 ; 

[17 T. L. R. 860 — Cozens-Hardy, J. 

36 . Roadside strip between metalled Track and 
Fence — General Presumption of Law — Whether 
Presumption rebutted or inapjMcable — “ Once a 
Highway always a Highway ” — Rural District 
Council abating an Encroachment on main Road 
vested in County Council — Local Government 
Acts , 1888 (51 & 52 Viet. c. 41), s. 2 (4), and 1894 
(56 & 57 Viet, c . 73), s. 26.] — In the case of an 
ordinary highway running between fences, 
although the space between them may be of 
varying width, the whole of such space must he 
presumed to have been dedicated as highway, 
unless such presumption is rebutted by evidence, 
or is rendered inapplicable by the nature of the 
locus in quo or other circumstances. 

Mere disuse of a highway for any length of 
time cannot deprive the public of their right 
over it ; and the assent of a highway authority 
to an encroachment upon a highway cannot 
legalise such encroachment. 

Neeld v. Hendon Urban District Council 
((1899) 63 J. P. 724 ; 81 L. T. 406— C. A., No. 34, 
supra ) and R. v. Train ((1862) 31 L. J. M. C. 
169 ; 2 B & S. 640 ; 9 Cox, C. C, 180—C, C. R.) 
considered. 

Harvey v. Truro Rural District Council, 
[(1904) 68 J, P, 51 ; 52 W. R. 262— Joyce, J. 
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37. Special Act — Construction.] — Where a 
highway though of varying and unequal width 
runs beeweth fences, the public right of way 
primd fa$ie extends over the whole space 
between the fence’s. The effect of descriptions 
in special Acts of Parliament affecting interests 
in land considered. 

Locke-Kin g v. Woking- Urban District 

[Council; (1898) 62 J. P. 167 ; 77 L. T. 790 ; 

14 T. L. K 32 — Kekewich, J. 

IV. OWNERSHIP OE SOIL. 

38. Body incorporated for building Bridge 
and Approaches — Presumption of Ownership .] — 
The plaintiffs were incorporated by an Act of 
36 G-eo. 3, c. xciv., for the purpose ‘of building a 
bridge over the River Itchen, at Northam, and 
for making roads communicating therewith. 
The Act empowered the plaintiffs to set out the 
lands through which the roads were to pass, and 
to purchase the lands so set out, and the Act 
vested the bridge and the roads in them. The 1 
bridge and roads were completed in 1800, and 
the plaintiffs had ever since been in possession 
of the site and subsoil of the loads. The defen- 
dants, as the local authority, made a sewer 

■ under one of the roads, and upon an arbitration 
to assess the compensation payable to the plain- 
tiffs therefor, the latter were unable to produce 
any conveyance to them relating to the soil of 
that part of the road in which the sewer was 
laid. The lord of the manor in which the road 1 
was situated had joined in the conveyance to the 
plaintiffs of other portions of the road, but it 
was admitted that the lord of the manor was 
not entitled to the subsoil in question. The 
defendants contended that, as no conveyance of 
the subsoil in question was produced, and as 
under the Act it was not necessary for the plain- 
tiffs to purchase the subsoil of the road, in the 
absence of any deed of conveyance it ought to 
he presumed that no such deed had been made, 
and that, therefore, the subsoil had never been 
acquired by the plaintiffs. 

Held — that the whole scheme of the Act 
was that the plaintiffs should purchase the fee 
simple of the lands set out for the roads, and 
that, having been in possession ever since the 
road was made, it must be taken that they had 
acquired the fee simple in the subsoil and were 
the owners thereof. 

Decision of Joyce, J. (23 T. L, R. 96) affirmed. 

The Company of Proprietors op the 

[Northam Bridge and Roads v. The 
South Stoneham Rural District Council, 
(1906) 23 T. L. R. 476 ; 71 J. P. 345.— C. A. 

39. Bane in a City — Acts of Ownership — 
Evidence of Acts of Ownership in similar Lanes 
— Repairs— Maintenance of kinged Post in centre 
of Lane.] — The soil of Logic Lane in the city of 
Oxford is vested in University College, the 
owners of the adjoining property on each side. 

The college had done repairs to the lane, and 
also to a hinged post which they had maintained 
in the centre of it since 1848 (at any rate). The 

B.D. — VOL. It 


post had at intervals been locked in an erect 
position, and the college kept the key. 

The defendants had done some repairs to the 
lane, but only (as the judge held) under statutory 
powers ; and at one time they apparently had a 
key to the post, not, however, as owners of the 
land, but for use in case of emergency. 

The defendants relied on a charter of King 
John granting the till of Oxford to its bur- 
gesses ; and (on the authority of Jones v. Williams 
((1837) 2 M. & W. 331) and Doe d. Barrett v. 
Kemp ((1829) 7 Bing. 336) they gave evidence of 
acts of ownership, referable to the charter, as to 
similar highways within the till. 

Held — that the presumption as to ownership 
ad medium jilmn was not rebutted. 

University College, Oxford v. Oxford 

[Corporation, (1904) 08 J. P. 471 ; 20 
T. L. R. G37— Eady, J. 

40. Local Authority erecting Standard for 
Electric Cable — Standard sunk in the Subsoil of 
Pavement — Whether a Trespass upon the Subsoil 
— Special statutory Power to erect such Stan- 
dards “ on, in, over or under any Street or Road ” 
— Public Health Act , 1875 (38 & 39 Viet. u. 55), 
ss. 4, 149 — Xewpurt Corporation Act , 1900 
(63 & 64 Viet. c. xlii.), s . 51.] — Where an autho- 
rity, having statutory powers to erect and main- 
tain electric cable standards “ on, in, over or 
under any street or road,” erect such a standard 
in the pavement, their act, although the standard 
is sunk in the soil to a considerable depth, does 
not amount to a “ taking of land” ; and there- 
fore the owner of the subsoil of the pavement 
has no right of action against them for trespass. 
His right, if any, is to claim compensation for 
injurious affection. 

Escott v. Newport Corporation, [1904] 2 

[K. B. 369 ; 73 L. J. K. B. 693 ; 68 J. P. 

135 ; 52 W. R. 543 ; 90 L, T. 348 ; 20 T. L. R. 

158 ; 2 L. a. R. 779— Div. Ct, 

41. Pasturage on awarded Roads — Rights of 
Soil-Private Road— Lord of the Manor — Adjoin « 
ing Owners— Surveyors of Highways — Presump- 
tion of release of Restrictions as to Depasturing.] 

• — By an Inclosure Act commissioners weie 
appointed to set out certain roads, and it was 
enacted that the herbage of the public and 
private roads should belong to and be the pro- 
perty of the person or persons to whom the 
commissioners should allot and award the same, 
One-twentieth part of the land was to be 
allotted to the lord of the manor in respect of 
his right of soil and in lieu full bar and com- 
pensation for all rights of soil in the land 
directed to be divided and inclosed. 

The award made in 1822 set out (i?iter alia ) a 
private road, and provided that all the grass and 
herbage which should from time to time grow 
and arise upon it should belong to and be the 
property of the surveyor, and be by him let 
annually for depasturing sheep, but no other 
cattle or stock whatever, at rents to be annually 
paid and applied towards the repairs of the road; 

Held— that the soil of the road became vested 
in the owners of the adjoining allotments, subject 

3 
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to a right of way and to the right of the surveyor 
of the highways to the herbage thereon : that, as 
there had been an open and regular and unchal- 
lenged dealing with the herbage of the road for 
more than fifty years in a manner and to an 
extent not authorised by the award, viz., the 
depasturing of horses and cattle, as well as sheep, 
the Court would presume a lawful origin from 
such usage, and presume a lost grant by the 
owners of the soil of the road, by virtue of which 
the surveyor was released from the restrictions 
imposed by the award as to the mode of grazing. 

Saigh v. West ([1893] 2 Q. B. 19; 62 L. J. 
Q. B, 632 ; 57 J. P. 858 ; 69 L. T. 165— C. A.) 
applied. 

Decision of Cozens-Hardy, J., [1901] 1 Ch. 22 ; 
70 L. J. Ch. 85 ; 65 J. P. 66 ; 49 W. R. 154 ; 83 
L. T. 496 ; 17 T. L. R. 35. 

Neaverson Peterborough Rural Dis- 
trict Council, [1902] 1 Ch. 557 ; 18 T. L. R. 

360 ; 71 L. J. Ch. 378 ; 86 L. T. 738 ; 66 J. P. 

404 ; 50 W. R. 649— C. A. 

42. Pasturage on awarded Roads — User — 
Title in Parish and Parish Council — JSo Title 
in District Council— Competence of Attorney - 
General — Costs of Issues though Action not 
maintainable.'] — By an award made under an 
Inclosure Act of 1799, it was ordered that the 
herbage on the awarded public and private roads 
should be let by auction yearly at Easter by the 
surveyor of highways for the parish or such 
other person and under such restrictions and 
regulations or at such other times as the occupiers 
of lands and tenements in vestry should appoint, 
and that the proceeds should be expended in 
and towards the repair of the roads in the parish. 
Gr. Drove (a private road) was one of the roads 
mentioned in the award. The herbage on the 
drove was always let annually by auction. 
Before 1894 it was let by the vestry and the 
proceeds applied in repairing the roads of the 
parish, After the Local Government Act of 
1894 the herbage was let by the parish council 
and the proceeds handed to the district council, 
who applied them in reduction of the amount 
due for road repair from the parish. This action 
was brought by the Attorney-General, on the 
relation of the district council, and by the 
district council, for damages for injury to the 
letting value of the herbage, alleged to be due to 
the defendants’ wrongful depasturing of the 
drove, and for an injunction. The tenant or 
hirer of the herbage was not a party. 

Held — that the property or title to the 
herbage was originally in the parishioners, 
or, under 59 Geo. 3, c. 12, s, 17, in the church- 
wardens and overseers as trustees for them, and 
now, under the Local Government Act, 1894, 
ss. 6 (1) and 67, in the parish council, and that 
the district council had no right of action. 

Held, further — that, as the question did not 
concern the interests of the whole community or 
public at large, but only the exclusive right of 
property of a very limited portion of the commu- 
nity, the Attorney-General had no locus standi 
^nd could not maintain the action. 


Held, consequently — that the action was not 
maintainable. 

But held— that though the plaintiffs had no 
cause of action, yet they could be £VaiHed, and 
the defendants deprived of, the costs #f issues of 
fact decided adversely to the defendants. 

Attorney-General and Spalding Rural 
[District Council r. Garner, [1907] 2 
K. B. 480 ; 76 L. J. K. B. 965 ; 71 J. P. 357 ; 
97 L, T. 486 ; 23 T. L. R. 563 ; 5 L. G. R. 944 

— Channel!, J. 

43. Presumption of ownership ad medium 
fillum visa — Street in town — Rent charge issuing 
out of — Liability — Charitable Trusts Recovery 
Act , 1891 (54 & 55 Viet. c. ?7), s. 3.]— Certain 
rentcharges were admittedly charged by the will 
of T. W., dated in 1619, upon certain premises, 
which were subsequently acquired by the Cor- 
poration of London, subject to these charges, 
and thrown by them into a roadway. 

The corporation subsequently sold property 
abutting on the roadway (which now formed the 
premises in question) by auction to T., subject to 
any rentcharges upon the property ; and the 
question arose whether he was liable m respect 
of the rentcharge as owner of the soil of the 
street to the centre, which must be presumed to 
have passed to him on the conveyance of the 
property abutting thereon. 

Held — (following the general rule stated by 
Cotton, L.J. in Mieklethwaite v. The Newlay 
Bridge Co., Ld. (33 Ch. Div. 133) as to 
the presumption of the highway passing ad 
medium filuni), that T. was liable to pay the 
rentcharge ; that the rule applied to streets in 
towns as much as to the country ; and that the 
presumption was not rebutted by the fact that 
the corporation had owned the soil beyond the 
medium filnm. 

Re White’s Charities, Charity Com- 
[missioners i\ London Corporation, 
[1898] 1 Ch. 659 ; 67 L. J. Ch. 430 ; 78 L. T. 

550 ; 46 W. R. 479 — Romer, J. 

V. DIVERSION. 

44. Certificate of Justices — Appeal to Sessions 
— Findings of Jury — Proposed new Highway 
more commodious for Public, bid Parties appeal- 
ing injured or aggrieved — Effect of Findings — 
Highway Act , 1835 (5 & 6 Will, 4, c % 20), s. 85.] 
— Where, on an appeal against a certificate for 
the diversion of a highway, the jury find in 
answer to questions left to them, that the pro- 
posed new highway would be more commodious 
to the public, but that the parties appealing 
would be injured or aggrieved by the diversion : — 

Held — that upon the true construction of 
sect. 89 of the Highway Act, 1835, the appeal 
must be allowed notwithstanding the first 
finding of the jury. 

Decision_ of quarter sessions (69 J. P, 301) 
reversed. 

Walker and Others i\ York Corporation, 
[1906] 1 K. B. 724 ; 75 L. J. K. B. 413 ; 70 
J. P. 270 ; 54 W. R. 493 ; 94 L. T. 744 ; 

22 T. L. R. 456 ; 4 L. G. R. 524— Div. Ct. 
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Diversion — Conti nncd. 

45 . Footpath — Proposal to use another exist 
ing Path— Whether such Path a Highway.]— 
To a proposal to stop up a footpath, and sub- 
stitute an&her existing path (without the con- 
sent of the owner thereof), it was objected that 
such path was not a highway “ repairable by the 
inhabitants at large.” 

Held — sufficient that it was a highway u in 
the ordinary sense ” of the word. 

Breffit v. Castleford Urban District 
[Council, (1904) 67 J. P. 460— Qr. Sess. 

46 . Formalities **nder Highway Act 1835— 
Presumption of Grant of Certificate— Evidence 
tfCompliaiice— Highway Act , 1835 (5 k 6 
Will 4, c. 50), ss. 28, 84— 92.]— In 1842 a 
resolution was passed at a vestry meeting that a 
road known as Rectory Grove should be sub- 
stituted for an older highway repairable by the 
inhabitants at large, . known as Chess Lane. 
There was no evidence that any certfficate of 
justices had been enrolled or steps taken under 
the Highway Act, 1S85, ss. 23 and 84. Chess 
Lane was closed, and ever since 1842 Rectory 
Grove had been open to and used by the public, 
and upon one occasion it had been repaired by 
the surveyor of the district of Leigh, but there 
was no evidence as to whether it was in his 
capacity as surveyor or not. 

Held— that the justices were justified in find- 
ing that Rectory Grove was a highway repairable 
by the inhabitants at large, and in presuming 
that the certificate of the justices was duly 
granted and the formal proceedings duly taken 
to comply with the provisions of the Highway 
Act, 1835. ° J 

Leigh Urban District Council v. King 
[1901] 1 K. B. 747; 70 L. J. K. B. 313 | 
65 J. P. 243 ; 83 L. T. 777 ; 17 T, L. R. 205- 

Div. Ct 


L. J. K. B. 858 ; 6S J. P. 417 : 91 L. T 193 • 
20 T. L. R. 520) reversed on the first point. 

Rex r. Kent J J ., [l 9 05] 1 K. B. 378; 74 L. J. 

[K B, 373 ; 6!) J. R. <; 9 ; 53 R lfi3 

H2 L. T. 132 ; 21 T. L. R. 9.1 ; 3L. a. R. 261- 

C. A. 

48. Plan — “ Mete. s, Bounds, and Admeasure- 
Certificate of Justices — Highway Act , 
183o (5 & 6 Will. 4, e. 50), s. 83.]— By sect. 85 
of the Highway Aet, 1833, where a public high- 
way is proposed to be diverted a plan is to°be 
delivered to the two justices who view the high- 
way, describing the old and the proposed new 
highway u by metes, bounds, and admeasure- 
ments. ’ An ordnance map was delivered to the 
justices which showed the proposed new highway 
and its width, but did not state what was its 
length. 

Held— insufficient, although there was a 
scale on the map by reference to which the 
length might be calculated. 

Rex v. Surrey JJ,, Ex parte Locjke-King, 
[(1907) 24 T. L. R. 1S5— Div. Ct. 


VI. MANAGEMENT AND CONTROL 
HIGHWAYS. 


OF 


47. Notices affixed at the Ends of Diversion — 

Time to he so affixed — 11 Eour successive IF celts ” 

Certificate of Justices — Consent of Owner not 
appearing in — Refusal of Justices to certify — 

, Subsequent Application to and Grant by other 
Justices— Highway Act, 1835 (5 k 6 Will, 4, 
c 50), ss. 84, 85.]— In proceedings to divert a 
highway under the Highway Act, 1835, ss. 84 
and 85, it is not a condition precedent to the 
justices granting a certificate ior diversion that 
the notice required by sect. 85 should have been 
affixed at each end of the highway for four 
successive weeks. 

In a case where the district council passed a 
resolution for the diversion of a highway and 
application had been made to two justices, who, 
after a view, refused to grant a certificate, a 
fresh application, without a fresh resolution, can 
be made by the district council to two other jus- 
tices, and they have power to grant a certificate. 

The written consent of the owner of the land 
through which the new highway is proposed to 
be made need not appear on the face of the 
certificate. 

Decision of Div. Ct ([1904] 2 K. B. 349 ; 73 


49 . Bicyofg — Riding Bicycle on Highway at 
Mght iv it h out lighted J,amp— Power of Police 
Officer to arrest Offender— Assault— Highway 
Act, 1835 (5 k 6 Will. 4, c. 5U), ss. 78, Vd— Local 
Government Act , 1888 (51 & 52 Viet.r. 41), s. 85.] 
—A police constable has no power to apprehend 
a peison who is riding a bicycle on the highway 
at night without having a lighted lamp, as 
required by the regulations contained in sect. 85 
of the Local Government Act, 1888, as the provi- 
sion in that section declaring bicycles to be 
carriages within the meaning of the Highway 
Acts does not include or incorporate the power 
to arrest without a warrant given by sects. 78 
and 79 of the Highway Act, 1835 ; and, conse- 
quently, if a constable, for the purpose of obtain- 
ing the name and address of the offender, who 
refuses to stop when called upon, stop the bicycle 
and thereby throw the rider to the ground, he is 
guilty of assault. 

Hatton v. Treeby, [1897] 2 Q. B. 452: IS 
[Cox, O.C. 633 ; 61 J. P. 586 ; 66 L. J. Q. B. 
729 ; i7 L. T. 309 ; 13 T. L. R. 556 ; 46 W. R, 

6 — Div. Ct. 

50 . Locomotive — “ User ” on Highway — 
Locomotive gjassing over Highway from one 
Locality to another— JAcence— Bye-laws— High- 
ways and Locomotives ( Amendment ) Act, 1878 
(41 k 42 Viet. c. 77), s. 32.] — The passage of a 
steam-roller or other locomotive along a high- 
way upon its journey from one locality to 
another is a “ user ’ on the highway within the 
meaning of a bye-law made by a county 
authority, which provided that “ no locomotive 
shall be used on any highway within the county 
until an annual licence for the use of the same 
shall have been obtained by the owner thereof ” ; 
and the owner of the locomotive so passing along 
the highway is liable to the penalty imposed by 

3—2 
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sect. 32 of the Highways and Locomotives Act, 
1878, unless he has obtained a licence from the 
county authority as provided by the bye-law. 

London County Council v. Wood, [1897] 2 

[Q. B. 482 ; 18 Cox, C. C. 637 ; 61 J, P. 567 ; 

66 L. J. Q. B. 712 ; 77 L. T. 312 ; 13 T. L. B. 

558 ; 46 W. B. 143— Div. Ct. 

51. Nuisance — Sanction of Comity Council — 
Injwiction.]— A county council is given the 
management of roads in the same way that the 
highway authorities used to have it, and under 
the Local Government Act, 1888, s. 11, the 
soil of the roads is vested in them qu& roads, and 
simply to the extent necessary for the purpose 
of preserving and maintaining and using them 
as roads. A county council cannot allow the 
destruction of the roads in toto or to some less 
degree which the Court finds in fact to be a 
nuisance. A county council has no authority to 
grant a licence to commit a nuisance. 

Attorney-General v. Barker, (1900) 83 
[L. T. 245 ; 16 T. L. B. 502— Harwell, J. 

52. Promenade — Motor Car Races — Promotion 
by Corporation of Motor Car Races on Promenade 
made under Local Acts — Ultra Vires.] — By a 
local Act, passed in 1865, the corporation of 
Blackpool were authorised to make and maintain 
a carriage-drive and a promenade (called u the 
parade ”) by the sea. It was provided by 
sect. 13 of tbe Act that the carriage-drive 
should be a public highway, by sect. 17 that the 
parade should not be a public highway, and by 
sect. 18 that the parade should be “ kept and 
used exclusively for the purposes of recreation 
by persons on foot, and with or without carriages, 
in respect of which toll is authorised to be taken.” 
Sect. 19 authorised a toll of twopence for every 
bath-cliair, &c,, or like carriage driven by human 
power. 

By a later Act, passed in 1899, additional 
works were authorised, including a new carriage- 
way, absorbing the original parade, a new road 
with a tramway thereon alongside the said 
carriage-way, and a new parade alongside the 
tramroad. By sect. 7 it was provided that the 
corporation might appropriate the whole or such 
part of the new parade as they might think fit 
for the exclusive use of foot passengers, and by 
sect, 8 it was provided that the new road should 
he for the exclusive purpose of the tramways laid 
thereon. 

The parade was, in fact, used exclusively for 
foot passengers and bath-chairs, &o. 

The corporation, in 1906, gave their approval 
to motor car races being held on the parade, and 
gave permission for part of the tramway road to 
he used for the purpose of cars returning to the 
starting point. They also undertook to keep the 
portion of the parade over which the races were 
to be run clear of traffic, and to eiect a barrier 
and provide the necessary police control. 

This action was brought by the Attorney- 
General, at the relation of a ratepayer, for an' 
injunction to restrain the corporation from 


organising or promoting motor races on the sea 
front. 

Held — that the corporation ^pver# m the 
position of trustees of the parade for limited 
public purposes, namely, for the pui^ose of use 
by foot passengers, perambulatoi s, invalid car- 
riages, and similar vehicles, and that it was an 
abuse of the parade to allow it to • be used for 
either horses or motor cars, and a fortion motor 
races. 

Attorney-General v. Blackpool Corpora- 
tion, (1907) 71 J. P. 478 — Palatine Ct., Leigh- 

Clare, V.-C. 

63. Toll — Turnpilte Road — Army — Carriage 
— Exemption — “ Employed in Her Majesty's 
Military Ser d ce" • — Pm rate Carriage — Arm y 
Act , 1881 (44 k 45 Viet. 6*. 58), s. 143.]— The 
appellant, a major in the Boyal Artillery, used 
his private carriage m order to carry out his 
official duties, which lay at places some distance 
apart. He was not in receipt of or entitled 
to any Government allowance for such carriage, 
nor entitled to hire such carriage at the cost of 
the Government. 

Held — that such caniage was not “employed 
in Her Majesty’s military service” within the 
meaning of the Army Act, 1881, s. 143, and was 
not, therefore, exempt from the payment of a 
statutory toll payable on a turnpike road. 

Craig v. Nicholas, [1900] 2 Q. B, 444 ; 69 
[L. J. Q. B. 608 ; 64 J. P. 569 ; 49 W. It. 48 ; 

82 L, T. 765 ; 16 T. L. B. 382— Div. Ct, 


VII. BEPAIR AND MAINTENANCE OE 
HIGHWAYS. 

See also Burial and Cremation, 16, 17 ; 

Bevenue, 55, 56. 

(a) Awarded Hoad. 

54. Inclosure Act — Contemporanea Expositio 
— Condition Precedent . ] — The point in question 
between the plaintiffs and the defendants was, 
who was liable to pay for the repairs of a piece 
of road which was in the district of the plaintiffs, 
but which was said to be repairable by the 
defendants by virtue of an award under an 
Inclosure Act passed in 1767. Commissioners 
were directed and required by the Act to set out 
and appoint public highways and private roads 
over the commons and waste grounds in question 
as they in their discretion should think requisite, 
so as all such public highways should be 60 feet 
at least in width, and all such public highways 
should be made and at all times thereafter 
repaired and kept in repair k ‘ in such manner as 
other public highways are by law directed to 
be repaired by such of the said townships 
respectively.” 

Held— that after the words above set out m 
inverted commas there should be read in the 
words “ within whose district such public high- 
ways are situated”; that the comparatively 
modem evidence of contemporanea expositio 
adduced was really not in favour of the plaintiffs 
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as the fact^went ; that public highways of at 
least GO feet m width was not a condition 
precedents essential to the setting out of the 
roads, but it was only directory ; and that the 
plaintiffs had failed to show lhat there was 
such a liability cast on the defendants as they 
contended for. 

ATTORNEY-GENERAL AND RURAL DISTRICT 

[Council op Settle r. Rural District 

Council op Lumsdale, (1902) 86 L. T, 822 

— Farwell, J. 

55. Whether an Allotment — Bitch in Highway 
— Failure to clean out— -Cutting of Grig)* from 
Boa Away to Bitch — Misfeasance or Non-feasance 
— Brain or Sewer.'] — By the Inglewood Forest 
Award of 1819, made under an Jnclosure Act, 
the commissioners set out certain public carriage 
roads or highways and also certain allotments. 
There was a provision in the award that each 
allotment holder should discharge the water from 
his allotment on to the adjoining allotment. The 
plaintiff brought an action against the defen- 
dants, the rural district council, for failing to 
cleanse and keep in repair a ditch on one of the 
roads set out under the award, whereby his fields 
were damaged. It appeared that t he defendants 
had not cleaned out the ditch, and that they had 
cut grips from the road into the ditch and 
cleaned out the grips from time to time. The 
drainage from two cottages on the other side of 
the road passed under the road through a culvert 
into the ditch. 

Held — that the road was not an “allotment” 
under the award, and that, therefore, the defen- 
dants were not hound to carry off the water from 
the ditch under the provisions of the award. 

Held, also, that the defendants were not 
guilty of misfeasance, but only of non-feasance. 

Held, also, on the authority of Williamson 
v. Burham Rural B [strict Council ([1906] 2 

K. B. 65 ; 75 L. J. K. B. 498 ; 70 J. P. 352 ; 95 

L. T. 471 ; 54 W. R. 509 ; 4 L. Gf. R. 1163— Div. 
Ct., see Sewers and Drains, Ho. 21)— that, 
even if the cottages had been proved not to be 
within the same curtilage, the ditch was not a 
sewer. 

Irving r. Carlisle Rural District Council, 

[(1907) 71 J. P. 212 ; 5 L. G. li. 776— Div. Ct. 

(b) Drainage. 

56. High way — “ Brain ” — Catch-pit — Pouring 
Bain and Storm Water on to adjoining Land- 
Presumption of Legal Origin of Bight of Local 
Authority to use Brain — Highway Act , 1835 
(5 & 6 Will. 4, e. 50), s. 67.] — A complaint 
was made by the Attorney-General, at the 
instance of the local authority of Bromley, that 
the defendant had stopped up a dram which 
carried away the water that came on to the 
highway. This means of carrying off the water 
had existed as far back as living memory would 
go. The road that passed the spot rose on either 
side, and the land on the side away fiom the 
defendant’s land sloped to the road, tinder these 


circumstances water ran down to this spot and 
was impounded on the surface of the road unless 
it was carried away by some means or other. 
There were catch -pits on either side of the road 
with a connection between them by which the 
water from the other side flowed into the catch- 
pit on the east side, and the whole escaped by a 
pipe six feet long, which carried it through the 
hedge and discharged it on the defendant’s land. 
It was compatible with certain evidence that was 
given in the case that there had at one time been 
a ditch on the defendant’s land which carried 
away the water from the point at which it 
entered the laud. 

Held — that this convenience for carrying 
away the water was a “drain” within the 
meaning of sect. 67 of the Highway Act, 1835 ; 
and, moreover, that a legal origin was possible 
and ought to he presumed for the right which 
was claimed by the local authority to use this 
drain to carry aw T ay the water from the road. 

Judgment of Lord Alverstone, C..T. ([1901] 2 
K. B. 101 ; 70 L. J. K. B. 512 ; 65 J. P. 581 j 49 
YV. R. 489; 84 L. T. 562; 17 T. L. R, 422) 
reversed. 

' Attorney-General v. Copeland, [1902] 1 

[K. B. 690 ; 71 L. J. K. B. 472 ; 66 J. P. 420 ; 

50 W. R. 490 ; 86 L. T, 486 ; 18 T. L. R. 394 

— C, A. 

(c) Indictment for Non-Repair. 

57, Indictment of Inhabitants — Highway Act, 
1835 (5 & 6 Will. 4, e. 50), ss. 94, 95 — Highways 
and Locomotives ( Amendment ) Act, 1878 (41 & 42 
Viet. e. 77), s. 10.] — On an information that a 
certain highway was out of repair, justices 
ordered an indictment to he preferred under the 
Highway Act, 1835, s. 95, against the inhabi- 
tants. A rule for a certiorari was obtained on 
the ground that the procedure relied on had been 
impliedly repealed by the Highways and Loco- 
motives Act, 1878, s. 10, and that the rural 
district council were the real parties liable. 

Held — that the justices’ order was right. 

R. v. Morse, [1904] W. N. 114— Div. Ct, 

58, Order for Repairs — Indictment by County 
Council — Highways and Locomotives {Amend- 
ment') Act , 1878 (41 & 42 Viet. <\ 77), *. 10,]— The 
defendants w T ere indicted under sect. 10 of the 
Highways and Locomotives (Amendment) Act, 
1878, for the non-repair of a certain highway. 
The order made by the county counci L upon the 
defendants directed the repairs to be done to 
the satisfaction of the county surveyor. It was 
objected that an order in these terms was not 
warranted by the section, and therefore vitiated 
the indictment. 

Held — that anything in the order inconsistent 
with sect. 10 of the Act of 1878 should be 
ignored, and the objection was accordingly 
overruled. 

Reg. ?\ Southport Corporation, (1901) 65 
[J. P, 184 — Buckmll, J., Liverpool Assizes* 

59, Width not specified in Indictment — Repair- 
able by Inhabitants at large — Substitution of 
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New and, Broader Highway — Disrepair — Order 
under snot, 10 of Highways and Locomotives 
(Amendment) Act , 1878 (41 & 42 Viet, c . 77), 
s. 10.] — In 1891 a highway was closed by order 
of quarter sessions, and a new highway was sub- 
stituted for it. The certificate of the justices 
stated that the new highway was 12 yards wide, 
whereas in fact it was 14 or 15 yards wide. The 
new highway fell into disrepair. An order Was 
then made under sect. 10 of the Highways and 
Locomotives (Amendment) Act, 1878, and an 
indictment was preferred against the highway 
authority — the defendants. Notices were served 
on the frontagers by the highway authority under 
sect, 150 of the Public Health Act, 1875, after 
the date of the o/der. The width of the road 
was not specified in the indictment. The jury 
found that the old road was a highway repairable 
by the inhabitants at large before 18*35. 

Held — that on such finding judgment could 
be entered for the Crown . 

Rex v. Crompton Urban District Council, 

[(1902) 66 J. P. 566 ; 86 L. J. 762; 20 Cox, 
C. C. 243 — Div. Ct. 

(d) Mandamus. 

60. Complaint to Council that Highway is out 
of Repair — Admitted Highway — Admitted Need 
of Repair — Duty of County Council to make 
Order — Highways and Locomotives [Amendment) 
Act , 1878 (41 &c 42 Viet c. 77), s. 10. ]— Complaint 
having been made to a county council that a 
district council had failed to repair and main- 
tain a certain highway within their district, the 
county council instructed their surveyor to 
inspect it. Upon his report that the way in 
question was a highway and was out of repair, 
they appointed commissioners to hold a local 
inquiry, with the result that the commissioners 
reported to the same effect, and further recom- 
mended the county council to issue an order 
under sect. 10 of the Highways and Locomotives 
(Amendment) Act, 1878. The council, however, 
decided not to make any such order. 

The Court granted a rule nisi calling upon the 
county council to show cause why a mandamus 
should not issue commanding them to issue an 
order. 

Rex r. Dorset County Council. (1903) 67 
[J. P. 19— Div. Ct. 

61. Irish Roads — Irish County and District 
Councils — Local Government (Ireland) Act , 1898 
(61 6c 62 Viet. c. 37), ss. 81, 82.] — If an Irish 
county or district council or such council’s con- 
tractor neglect to keep roads in a proper state of 
repair, a mandamus will issue to the council, who 
have failed to discharge the duty imposed on 
them by sect. 82 of the Irish Local Government 
Act, 1898. 

Quccre , whether an indictment would lie 
against the council in such a case. 


(e) Materials for Repair. 

62. Highway Surveyor — Supplying Team Work 
— Member of District Council — Surveyor gr not — 
Highway Act , 1835 (o & 6 Will. 4, cf 50), 5. 46— 
Public Health Act , 1875 (38 & 39 Vbt. c, 55), 
s. 144 — Local Government Act , 1894 (56 & 57 
Viet. c. 73), ss. 25, 46.] — By the Highway Act, 
1835, s. 46, the surveyor of the parish may contract 
for the purchasing, getting, and carrying of 
materials required for the repairing of the high- 
ways, but he may not share or have any interest 
in any such contract without the licence in 
writing of two justices of the peace previously 
obtained by him, under ceitain penalties. 

By the Public Health Act, 1875, s. 144, urban 
authorities have the powers of surveyors of high- 
ways^and of parish vestries under the Highways 
Acts. 

By the Local Government Act, 1894, s, 25, the 
district council of every rural district “ . . . 
shall also have as respects highways all the 
powers, duties, and liabilities of an urban sani- 
tary authority under sects. 144 to 148 of the 
Public Health Act, 1875, and those sections shall 
apply in the case of a rural district and of the 
council thereof in like manner as in the case of 
an urban district and an urban authority.” 
And by sect. 46 of that Act a person is not to 
be disqualified from being a member of the 
council “by reason of being interested ... in 
the transport of materials for the repair of roads 
or bridges in his own immediate neighbour- 
hood.” 

The respondent H. was a member of the 
Saddleworth District Council, and in March, 
1897, he on his own account let to hire a team to 
be used in repairing a highway within the dis- 
trict of the council of which he was a member, 
and he received from the council payment in 
respect thereof. He did not before letting for 
hire as aforesaid obtain any licence in writing 
from two justices of the peace. He was there- 
upon summoned before the magistrates for the 
penalties contained in the Highways Act, 1835, 
s. 46, who, however, dismissed the summons. 

Held (dismissing the appeal)— that the 
magistrates were right. 

Buckley v. Hanson, (1898) IS Cox, C. C. 

[688 ; 62 J. P. 119 ; 77 L. T. 664— Div. Ct. 

63. Land allotted fur Road- malting Materials 
— Land, sold to Railway Company — Proceeds of 
Sale in Court — Absolute Title to Land — Payment 
out of Court to District Council — Lands Clauses 
Consolidation Act , 1845 (8 6c 9 Viet. 0 . 18), s. 69 
— Sale of Exhausted Parish Lands Act, 1876 (39 
& 40 Viet. c. 62), s. 1.] — Land allotted by an 
inclosnre award of 1834 to a highway surveyor 
for road materials was bought by a railway 
company under their compulsory powers. The 
purchase-money was paid into Court, the 
dividends thereon being paid to the surveyor for 
the time being. Upon application by an urban 
district council, as the present highway 
authority, for payment out to them of the 
capital : — 


Rex r. Clare County Council, [1904] 2 Ir. R. 


Held — that, subject to the consent of the 


[569 — C. A. j Local Government Board, the money might be 
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paid out to the council under sect. 69 of the 
Lands Classes Consolidation Act, 1845, as they 
had become absolutely entitled to it under sect. 1 
of the $ale of Exhausted Parish Lands Act, 
1876. 

Re Brumby and Frodingham Urban Dis- 
trict Council, (1905) 69 J. P. 96 ; 8 L. G, R. 

258 — Kekewich, J. 

64. “ Want* Ground or Comuon Land ” — Sheep 
Walks on Welsh Mountain — Highway Act, 1835 
(5 & 6 Will. 4, c, 50), s. 51.]— A* plaintiff proved 
that she owned certain farms adjoining a moan* 
tain and had always let to the tenant of each the 
right of grazing sheep on a particular part of 
the mountain. She showed no paper title to 
such sheep walks, but there was no evidence of 
title in any other person. 

Held — that the sheep walks were not “ waste 
land or common ground ” within sect. 51 of the 
Highway Act, 1835, and that the plaintiff had 
sufficiently proved her ownership to maintain an 
action against the highway authority who had 
taken stone therefrom without her consent or an 
order of justices. 

Scott i\ Towyn Rural District Council, 

[(1907) 5 L. G. R. 1050 — Lord Alverstone, C.J. 

(f) Miscellaneous. 

65. Main Roads — Differences — Arbitration — 
Local Government Act , 1888 (51 & 52 Yict, c, 
41), 88. 11 (4) and 12 (2).] — The words “arbitra- 
tion under this Act” in sect. 12 (2) of the Local 
Government Act, 1888, mean arbitration in 
accordance with the provisions of sect, 62, and 
do not refer back to sect. 11 (4) of the Act. 

In re Kent County Council and Sandgate Local 
Board ([1895] 2 Q, B. 43 ; 64 L. J. Q. B, 502 ; 
59 J. P. 456 ; 43 W. R. 601 ; 72 L. T. 725 ; 15 R. 
452 — Div. Ct.) followed. 

In re Isle of Wight Rural District 

[Council and Isle of Wight County 
Council, (1901) 65 J. P. 87— -Div. Ct. 

66. Repair until taken over by Local Authority 
— Standard of Repair — Reconstruction — 
Liability for,] — A covenant to contribute a 
proportionate part of the expenses of repairing 
and maintaining a road until undertaken by the 
local authority does not extend to contributing 
a proportion of the expense of an entire recon- 
struction of the road. 

In construing such a covenant regard must be 
had to the standard cf the condition of the road 
at the time when the covenant was entered into, 
and the obligation is to contiibute a propor- 
tionate part of the expense of putting it into a 
state of repair corresponding to the standard 
contemplated or existing at that time. 

Where the road is reconstructed for the pur- 
pose of its being taken over by the local authority, 
the covenantor is liable to contribute a propor- 
tionate part of such expenses as would have been 
incurred in putting it into the state of repair 
above mentioned, but is not liable to con- 


tribute to the expenses of such work as amounts 
to reconstruction. 

Decision of Joyce, J. (08 J. P. 181) affirmed. 
Scott v. Brown, (1905) 69 J. P. 89— C. A. 

67. Subsidence by Working of Coal Mines — 
Measure of Damages — Raising Road to Original 
Level — Public Health Act , 1875 (38 & 39* Viet. 
o, 55), s. 149 — Highways and Locomotives 
( Amendment ) Act, 18*78 (41 & 42 Yict. e. 77 ), 
ss, 10, 27.] — A highway vested in the plaintiffs 
under sect. 149 of the Public Health Act, 1875, 
subsided in consequence of the lawful working 
of the defendants’ coal mines. The plaintiffs, 
actiug upon proper advice, raised the highway 
to its former level, and sought to recover the 
expenses of so doing from the defendants, 
who contended that they were only liable to 
pay the cost of making the highway as com- 
modious to the public as it was before, 
without raising it to its former level, 

Held — that the plaintiffs, acting bond fide in 
the interests of the public, were entitled to raise 
tbe highway to its former level, and to recover 
the cost of so doing from the defendants. 

Decision of Jelf, J. ([1905] 2 K. B. 823 ; 69 
J. P. 323 ; 93 L. T. 307 ; 21 T. L. R. 569 ; 3 
L. G. R. 817) reversed. 

Wednesbury Corporation r. Lodge Hole 

[Colliery Co., Ld,, [1907] 1 K. B. 78 ; 76 

L. J. K. B. 68 ; 71 J. P. 73 95 L. T. 815 ; 23 
T. L. R. 80 ; 5 L. G, R. 43— C. A. 

68 . Trust for Repair of Road — Road taken 
over by Local Authority — Continuance of Trust,] 
— A testator m 1709 devised real estate to 
trustees after the death of his aunt and certain 
annuitants, and bequeathed the sum of £3,000 
upon trust to build galleries in Great St, Mary’s 
Church in Cambridge, and construct a causeway, 
and to set aside £40 a year for the repair of the 
galleries and causeway, and after directing the 
foundation of two travelling fellowships gave the 
overplus to the University Library. By an 
order of the Court made on the petition of the 
trustees in 1742 a further sum of £40 a year was 
ordered to be expended on the causeway. Under 
the Local Government Act, 1888, the causeway 
was declared a main road, and was now con- 
trolled by tbe Cambridgeshire County Council 
and Chesterton District Council. The University 
now applied that so much of the £40 a year 
bequeathed by the testator as was not required 
for repair, and the whole of the £40 a year 
payable under the order of 1742, might be applied 
for the purposes of the library. 

Held— that the trusts for the repair of the 
road were still subsisting. 

Attorney-General v. Day, [1900] 1 Oh. 31 ; 

[69 L. J. Ch. 8 ; 64 J. P. 88 ; 81 L. T. 806— 

North, J. 

(g) Misfeasance. 

69. Negligence — Personal Injuries — Road 
excavated for Sewer — Trench insufficiently 
filled m — Heap of Soil on other Side of Road — 
Accident to Cab.] — In an action against a cor- 
poration, who were the highway and sanitary, 
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authority, it appeared that the plaintiff was 
in a hansom cab, which was overturned under 
the following circumstances : The cabman 
seeing that the near side of the road was danger- 
ous owing to the soil on the top of a new sewer 
having “ settled/’ turned to the offside of the 
road, and there ran into an unlighted heap of 
soil. 

Barling, J. held that the defendants were 
guilty only of non-feasance and withdrew the 
case from the jury ; the Court of Appeal con- 
sidered that the circumstances required further 
investigation, and ordered a new trial (IS T. L. 
B. 171). At. the second trial Philhmore, J. left 
to the jury certain questions with the following 
result: (1) Was the left half of the road dan- 
gerous to traffic 0 — Yes. sufficiently so to justify 
the driver in crossing over to the offside. (2) If 
so, was the filled-up trench dangerous, or the > 
other part of the road ? — Both, chiefly the 
trench. (3) Was the road left m a proper con- 
dition by the defendants after the sewer was 
completed ?— Yes, properly finished at the time, 
hut the ram spoilt it. (4) Did the cabman go 
to the offside on account of the work not being 
properly finished? — Yes. (5) Was the heap put 
on the road by the direction or permission of ! 
the defendants ? — No. 

Held (Homer, L.J. doubting) — tliat upon 
these findings the plaintiff was entitled to 
judgment. 

Per M.R. — The defendants, having once made 
the road founderous, were in the position of con- 
tinuing misfeasors until they had put it back 
into a fit condition for traffic ; and. as they 
knew of the existence of the heap, on to which 
their misfeasance compelled the cabman to drive, 
and must be taken to have contemplated it as a 
possible danger, they were liable for the damage 
caused by it overturning the cab, although they 
were not responsible for it being there. 

Decision of C. A., mb nom. Bull v Shoreditch 
Corporation , (1003) 19 T. L. B. 64, affirmed. 

Shoeeditch Corporation i\ Bull, [1904] 2 

[K. B. 756 : 20 T. L. B. 254 ; 90 L. T. 210: 

68 J. P. 415 — H. L. 

70 . Negligence — Steam Bailer — Damage to 
Gaspipes — Personal Injury from Gas Explosion.] 
—The defendants, the highway authority for the 
district, used a heavy steam roller for the repair 
of the streets, which ciushed by its weight the 
gas mains, and so caused an escape of gas into 
the sewer, which resulted in an explosion 
whereby the plaintiff was injured. The gas 
mains were laid at such a depth as to be uirhurt 
by ordinary traffic. 

Held — that the defendants had been guilty 
of negligence in using such a steam roller. 

Driscoll v. Poplae Board of Works, (1898) 
[62 J. P. 40 ; 14 T. L. B. 99— Div. Ct. 

71 . Negligence of Contractor — Liability of 
Local Authority.] — Where a local authority 
employs a contractor to repair a road, and he 


leaves a heap of materials lying on it without 
fence or lights, the authority are liable to persons 
who suffer injury therefrom. 

In such a case the negligence of the jpntLactor 
is not “casual or collateral negligence," but 
negligence in doing the thing contracted for, 
and the authority cannot shelter themselves 
behind the contractor. 

Clements x. Tyrone County Council, [1905] 
[2 Ir. B. 542— C. A. 

72. Non-repci Ir—wA oci dent causing Damage — 
' Misfeasance — Nonfeasance — Liability of Public 
Authority — Liverpool Improvement Act , 1840 
(9 & 10 Viet. c. cxxvii.), ss. 36, 37, 38 and 5S.] — 
By the Liverpool Improvement* Act, 1846, s. 36, 
the corporation of Liverpool were declared to be 
the surveyors of highways for the borough. By 
sect. 37 the control of the streets was vested m 
the corporation. By sect. 38 the corporation 
were empowered to form or pave streets with 
such materials as they should think fit. By 
sect 58 it was enacted that the corporation 
should be liable to be indicted at common law 
for the want of sufficient repair of any highway 
m the borough m the same manner as any 
person or persons liable to the repair of such 
highways was or were before the passing of the 
Act. 

The plaintiff’s horse and trap were being 
driven along a public highway in Liverpool, 
when the horse was injured owing to a hole 
having been formed in the roadway. There 
was no evidence of misfeasance on the part 
of the defendants. The want of repair was 
admitted. 

Held— that the liability which was imposed 
by the Act of 18-16 on the defendants was a 
1 liability of the same nature as that placed on the 
, inhabi Lints of a parish by the common law, which 
could only he enforced by the Crown by means 
of an indictment, and that the defendants were 
not liable to be sued by an individual for damages 
for non-feasance. 

Hartnell v. Byde Commissioners ((1863) 4 B. 
& S. 361) was decided upon a special statute, 
and. since Cowley v. Newmarket Local Board 
([1892] A. C. 345 ; 62 L. J. Q. B. G5 ; 56 J. P. 
805 ; 67 L. T. 486 — H. L ), it is no longer law, 
so far as it lays down any general principle 
which is not consistent with the decision m that 
case. 

Mag-utre v. Liverpool Corporation. [1905] 

[1 K. B. 767 ; 74 L. J. K. B. 369 ; 69 J. P. 

153; 53W.B.449 ; 8L.G.R.485; 21 T.L.B. 

278 ; 92 L T. 374— C. A. 

73. Non-repair — Bead paved with Setts on 
Asphalte Bed a long Time ago — Pitch oozing 
through Setts, causing Damage — Misfeasance or 
Nonfeasance.]— An action was brought against 
the defendants, a highway authority, to recover 
damages for injury sustained by the plaintiff in 
consequence of the defendants negligently 
placing certain pitch or tar on a road, and 
negligently allowing the same to remain for an 
unreasonable time, whereby the road became 
uneven and dangerous ; alternatively for damages 
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for a nuisance. The evidence showed that the 
injuries* wfire caused by the plaintiff’s mare 
slipping on a pool of pitch or tar, which had in 
consequeifbe of the hot weather oozed up between 
the setts of wood or stone from the asphalte 
beneath. The road had been constructed a long 
time before the accident. A county court judge 
held that there was no evidence to go to the 
jury of misfeasance on the part of the defen- 
dants, and, as they were not liable in damages 
for mere omission to repair, lie non-suited the 
plaintiff. 

Held — that as no evidence was given before 
the county court judge that the road had been 
impropeily constructed, he was light in conclud- 
ing that the accident did not arise from the 
misfeasance of the defendants. 

Holloway v. Birmingham Corporation, 

[(1905) 69 J. P, 358 ; 3 L. G.R.87S— Div. Ct. 

74. Removal of Protection from Ranger to 
Public — Flooding of Ro id — Liability of High- 
way Authority,] — The only liability on a high- 
way authority is for acts of misfeasance, and 
there is no liability for acts of non-feasance. 

In 1877 there was a stream, afterwards a 
backwater, by the side of a road, and in flood 
time the stream overflowed the road. This was 
represented to the district authority as a danger 
to the public, and a post and rail fence was put 
up by the highway authority to protect persons 
going arlong the road in time of flood. The 
defendants’ predecessors put up the fence, and 
it existed for twenty-two years ; and then the 
defendants, on the report of their surveyor, took 
it down on January 26th, 1900, and did nothing 
else up to February 16th, at which time there 
was a flood which covered the road, and the 
deceased, driving along the road, drove into the 
ditch and was drowned. 

Held — that the death of the man was caused 
by the defendants doing that which was a 
misfeasance —that is, by their act in pulling down 
the old fence. 

Whyler r. Bingham Rural District 

[Council, [1901] 1 K. B. 45 ; 70 L. J. K. B. 

207; 64 J. P. 77 ; 83 L. T. 652; 17 T. L. 11. , 

23 — C. A. ! 

(h) Mode of Repair. 

75. Mandatory Order — Retaining Walls — ! 
Main Road— Duty to repair Walls — Mandatory \ 
Injunction — Declaration — Local Government \ 
Act , 1888 (51 & 52 Viet, c. 41), ,<?. 11.— The 
liability of a highway authority is general, i.e., 
merely to maintain and repair the highway ; 
they must select and adopt proper methods of 
performing their duty ; the Court will not pre- j 
scribe methods, but merely consider the result. I 

Qutere, whether any body of persons other 
than the inhabitants of a parish are under any 
legal liability for not repairing highways. 

The owner of land, through which a main road 
ran, brought an action against the county council 
claiming a declaration that the council were 


liable to repair the retaining walls on either side 
of such road ; he also ashed for a mandatory 
injunction ordering the council to do any 
necessary repairs to such walls. 

Held— that the Court could not consider 
whether the repair of these walls (or any other 
particular work) was necessary for the proper 
maintenance of the road, and that it would be 
contrary to practice to grant a mandatory 
injunction to do repairs, even if the council were 
liable to repair tlie walls. 

Attorney - General v. Staffordshire 

[County Council, [1905] 1 Ch. 336 ; 74 

L. J. Ch. 153 ; 69 J. P. 97 ; 53 W. B. 312 ; 92 

L. T. 288 ; 21 T. L. B. 139 , 3 L. G. K. 379- 

Joy ce, J. 

76. Paring with Tarmac — Motor Car Trials 
— Improvement of Road — Whether Expenditure 
Lawful — Bond flde Exercise of Statutory Powers 
— Public Health Act , 1875 (38 & 39 Viet. c. 55), 
ss. 149, 246— Municipal Corporations Art ^ 1882 
(45 & 46 Viet. c. 50), s. 141. J — The Biighton 
Corporation paved with “ tarmac ” two roads 
upon which the Automobile Club held motor 
races. The Divisional Court granted a writ of 
certiorari to bring up arid quash resolutions of 
the corporation for the payment of the expenses 
of such paving. 

On appeal : Held — that the decision should be 
reversed, the corporation having bond jidc arrived 
at the conclusion that the work would improve 
the highway for use by the inhabitants of, and 
visitors to, the borough, although the occasion of 
the work was to enable the Automobile Club to 
hold their meeting for motoi' car speed trials at 
Brighton. 

Decision of Div. Ct. (70 J. P. 377 : 54 
W. B. 539 ; 95 L. T. 391 ; 22 T. L. B, 497 ; 
4 L. G\ B. 1104) reversed. 

B. r. Brighton Corporation. (1907) 71 J. P, 

[265 j 96 L. T. 762 ; 23 T. L. B. 440 ; 5 
L, G. B. 584— C. A. 

77. Sea Wall — Esplanade — Works necessary 
for Protection of Road — Annual Payment — 

, Local Government Act , 1888 (51 & 52 Viet, c. 

41), s. 11, stubs . 2,] — A local authority under 
an obligation to keep up a road is chargeable 
with the cost of works necessary for the pre- 
servation of the road, even though they may not 
actually form part of it, such as a sea wall and 
groynes necessary to prevent a road running 
along the sea shore from being periodically 
injured by inroads of the sea. 

The fact that a footpath along the top of such 
sea wall is, besides being part of the highway, 
used as a promenade or esplanade for the pur- 
poses of pleasure does not affect the liability to 
repair. 

The words “ annual payment towards the 
costs of maintenance and repair ” in sect. 11, 
sub-sect. 2, of the Local Government Act, 1888, 
mean a payment to be made annually in respect 
of the expenditure of the particular year, not a 
fixed sum to be arrived at by taking the average 
expenditure over a series of years. 

Judgment of the Court of Appeal, sub nom . 
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Kent County Council v. Sandy ate Urban District 
Council ((1897) G1 J. P. 517; 13 T. L. R. 476) 
reversed. 

Sandgate Urban District Council v . Kent 

[County Council, (1899) 79 L. T. 425 ; 

15 T. L. R. 59— H. L. (E.). 

78. Use of Steam Roller — Statutable Rights — 
Injury to Gas Pipes in the Exercise of suck 
Rights.] — The plaintiffs, a gas company, laid 
down pipes under the surface of certain roads, as 
they were entitled by statute to do, in order to 
supply gas for public and private purposes. 
The defendants were charged by statute with 
the duty of maintaining the roads in the county, 
and were for that purpose authorised to purchase 
or hire a steam roller. The defendants used 
steam rollers for the repair of the roads, but the 
rollers were so heavy as to frequently injure the 
plaintiffs’ pipes, though they were laid at a depth 
sufficient to be safe from injury by the ordinary 
traffic and ordinary mode of repair, if such rollers 
had not been used. 

Held— that the plaintiffs were entitled to an 
injunction to restrain the defendants from using 
steam rollers in such a way as to injure the pipes 
of the plaintiffs then properly laid under the 
roads, regard being had to what, at the time of 
the laying of the pipes, was the ordinary traffic, 
and the reasonable means of repairing the roads. 

Gas Liqht and Colie Co. v. St. Mary Abbotts 
Vestry ((1885) 15 Q.B. D. 1 ; 54 L. J. Q.B.414 ; 
49 J. P. 469 ; 33 W. R. 892; 53 L. T. 457— 
0. A.) followed. 

Alliance and Dublin Consumers Gas Co. 

Dublin County Council, [1901] 1 
Ir. R. 492— C. A. 

(i) Ratione Tenures. 

79. Exemption from Rates — Ear gain relieving 
from Repair — Nominal Sum paid in Discharge 
of Liabilit g — Highway Act , 1835 (5 & 6 Will. 4, 
a. 50), s. 33 — Highway Act, 1862 (25 & 2G Viet. c. 
61), s . 35.] — By sect. 35 of the Highway Act, 
1862, a person liable to repair a highway ratione 
tenurce was enabled by a process described in 
the section to apply for an order relieving him 
from the responsibility of repairing in future ; 
and the justices were authorised in this form of 
procedure to make an order by which they fixed 
a certain sum to he paid by the person so apply- 
ing in full discharge of all claims thereafter in 
respect of the repair and maintenance of such 
highway. Justices fixed a merely nominal sum, 
and for a considerable time the order thus made 
was pursued. 

Held— that there was no reason, in the 
absence of fraud, why the bargain thus made 
under statutory authority was to be set aside 
simply because the magistrates did not fix, as 
they should have done, a capital sum such as m 
their judgment would have been adequate pay- 
ment in respect of the liability of which they 
were relieving the proprietor of the land. 

Decision of the Couit of Appeal ([1S99] 1 


Q. B. 1026 ; 68 L. J. Q. B. G40 ; 63 J. P. 373 ; 
47 W. R. 581 ; 80 L. T. 587 ; 15 T. L. R. 346) 
affirmed. 

Dalton Overseers v . North f E astern 

[Ry. Co., [1900] A. C. 345 ; 69 L. J. Q. B. 

650 ; 64 J. P. 612 ; 82 L. T. 693 ; l6*T. L. R. 

419— H. L. (E.). 

80. 11 Legal Exemption" from Highway Rate 
— No Evidence of actual Exemption — Highway 
Act , 1835 (5 & 6 Will. 4, c. 50), 5. 33.]— If an 
owner of land did not pay highway rates in 
respect thereof before 1835, the fact that he, as 
owner of such land, is under an obligation to 
repair some highway ratione tenurce may be 
sufficient ground for treating such exemption as 
a legal one within the meaning of sect. 33 of the 
Highway Act, 1835. But an obligation to repair 
some road in the district ratione tenurce is in 
itself no evidence of a “legal exemption,” unless 
the owner proves also that he was, in respect of 
the land in question, actually exempt from 
statute duty, or rates in lieu thereof, before 
1835. 

The burden of proof is on him, at any rate 
if the rating authority are bond fide unable %o 
give any evidence on the point. f 

On an appeal to sessions against a highway 
rate, F. proved that he was liable to repair two 
I miles of road ratione tenurce ; the oldest rate 
j books in existence showed that since 1862 he 
had also paid highway rates in respect of the 
property liable for such repair’s ; and he gave no 
evidence of exemption in fact before that date. 
Sessions, nevertheless, held (67 J. P. 36) that he 
was “ legally exempt.” 

Held — that Sessions had decided wrongly. 

Heath v. Wemerham Overseers ([1894] 2 
Q. B. 184 ; 63 L. J. M. C. 187 ; 58 J. P. 557 ; 42 
W. R. 478 ; 70 L. T. 729— Div. Ct.) discussed. 
Bingley Urban District Council v . Fer- 

[RAND, [1903] 2 K. B. 445 ; 72 L. J. K. B. 

734 ; 67 J. P. 370 ; 52 W. R. 79 ; 89 L. T. 333 ; 

19 T. L. R. 592 ; 1 L, G. R. 845— Div. Ct. 

81. Owner or occupier liable — Local Govern- 
ment Act , 1894 (56 & 57 Viet. c. 73), 25, 

sub-s. 2.] — Sect. 25, sub-sect. 2, of the Local 
Government Act, 1894, provides that, “where a 
highway repairable ratione tenurce appears . . . 
not to be in proper repair, and the person liable 
to repair the same fails ... to place it in proper 
repair, the district council may place the high- 
way in proper repair, and recover from the 
person liable to repair the highway the necessary 
expenses of so doing.” 

Held, that the owner of the lands is not “ the 
person liable to iepair n within the meaning of 
this sub-section, and that, therefore, when the 
district council place in repair a highway repair- 
able ratione tenurce , they cannot, under this sub- 
section, recover the expenses of so doing from the 
owner, as the liability for such repairs is — as it 
was before the passing of the Act — upon the 
occupier and not upon the owner. 

Cuckpield Rural District Council r. 

[Goring, [1898] 1 Q. B. 865 ; 62 J. P. 358 ; 

67 L. J. Q. B. 539 ; 78 L. T. 530 ; 14 T. L. R. 

362 ; 40 W. R. 541— Div. Ct. 
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82. Owner or Occupier Liable — Recovery of 
Jth&pm&eg fttcnrred by District Council m effect- 
ing Repairs — Local Government Act, 1894 (56 & 
57 Viet, c, 73), s. 25, subs. 2.] — At the time the 
Local Government Act, 1894, was passed, it was 
well-settled law that an owner of lands who is not 
the occupier of them could not he charged ratione 
tenurce with the repair of a highway. The occupier 
alone was the person liable. The Local Govern- 
ment Act, 1894, s. 25, sub-s. 2, enacts that : “ Where 
a highway repairable ratione tenurce appears on 
the report of a competent surveyor not to be in 
proper repair, and the person liable to repair the 
same fails when requested so to do by the district 
council to place it in proper repair, the district 
council may place the highway in proper repair, 
and recover from the person liable to repair the 
highway the necessary expenses of so doing.*’ 

Held — that the Local Government Act, 1894, 
in no way altered the incidence of liability, and 
that the owner of lands which are in the possession 
of his tenants is not the person liable for the 
expenses of repairing the highway within the 
meaning of the sub-section, 

Cuchjielel Rural District Council v. Goring 
([1898] 1 Q. B. 865 ; 67 L. J. Q. B. 539 ; 62 J. P. 
358 ; 46 W. E. 541 ; 78 L. T. 530 ; 14 T. L. E. 
362 — Div. Ct., supra ) approved. 

Daventry Eural District Council v . 

[Parker, [1900] 1 Q. B. 1 : 69 L. J. Q. B. 105 ; 

48 W. E. 68 ; 81 L. T. 403 ; 16 T. L. E. 5— C. A. 

83. Stile and Public Footpath — Eridence . ] — 
The defendant w T as the yearly tenant of a farm 
through which there was a public pathway. At 
one point in its course there was a stone stile 
with stone steps, some of which had been worn 
away by time and use. In crossing this stile the 

laintiff slipped on one of the steps and broke 

is leg. 

It was proved on behalf of the plaintiff that the 
defendant’s predecessor in possession, who was 
also owner, had done repairs to the path and 
stile, and there was also evidence that previous 
occupiers had done some repairs, and the defen- 
dant also had done something, but none of the 
repairs were considerable. There was no evi- 
dence that the parish had ever repaired or 
required any occupier to repair. 

Held— that a few trifling repairs for his own 
benefit did not impose upon the defendant the 
duty of continuing such repair for the benefit of 
others, and that there was not sufficient evidence 
to warrant the conclusion that the defendant 
was liable to repair ratione tenurce . 

Qucere , if an action will lie at the instance of 
a private person against one liable to repair 
ratione tenurce in respect of non-repair. 

Eukdle v. Hearle, [1898] 2 Q. B. 83 ; 67 

[L. J. Q. B. 741 ; 78 L. T. 561 ; 14 T. L. E. 

440 ; 46 IV. E. 619— Div. Ct. 

84. Writ ad quod damnum — Inquisition — Loss 
of and presumption of King's Licence — Stopping 
up old Highioay — Substitution of neiv Road — 


Change in Character of Road — Obligations im- 
posed on Grantee — Repair of new Road — Lia- 
bility to repair charged on Alienees — Several 
Owners and Occupies — Each liable to whole 
Charge — Local Government Act, 1894 (56 & 57 
Viet. e. 73), s. 25, subs. 2.] — The plaintiffs 
claimed under sect. 25, sub-sect. 2, of the Local 
Government Act, 1894, the amount of expenses 
incurred by them in the repair of a road within 
their district caHed Ember Lane, which was the 
new road set out pursuant to an inquisition of 
1773 taken by G. O. under a writ of ad quod 
damnum . Although the writ and inquisition 
and return were proved by the production of 
records of the quarter sessions of Surrey, no 
trace could be found of any licence by the king, 
which in the ordinary course should have been 
granted in the terms of the findings of the jury 
upon the inquisition. If any such licence was 
granted it appeared to have been lost. There 
was no doubt that the inquisition was acted 
upon ; the old road w&s stopped up, and the new 
road was made, and had ever since been used as 
a highway except that it had become a cul de sac 
for carts and carnages. There was also evidence 
that the new road was never repaired by the 
inhabitants or by any public authority. There 
was evidence that such repair as had from time 
to time been done was done by owners of lands 
forming part of the lands referred to in the 
inquisition as the lands of G. O. 

Held — that it must he presumed that a licence 
was granted by the king, and that the old road 
was stopped up and Ember Lane set out and 
substituted for it under such licence, and that the 
licence was granted in the terms and subject to 
the couditions of the inquisition, as it was 
impossible to suppose that the Crown would 
override the rights of the public by granting a 
licence which did not give to the public the 
protection required by the inquisition, and that 
G. O. was allowed to stop up the road on condition 
that he and his heirs should keep the sub- 
stituted road, Ember Lane, in repair ; and that 
the fact that the road had become a cul de sac 
for carts and carriages had not taken away the 
rights of the public to use it so far as it might be 
found convenient to do so for carts, carriages, 
and horses. 

Held also — that as G. O., his heirs and 
assigns, accepted and acted on the grant by 
stopping up the old highway, this v as sufficient 
to establish an obligation ratione tenurce to 
repair the new road made in place of the old 
road so stopped up ; and that it was immaterial 
whether such grant was made and accepted 
before or after the reign of King Kichard 1. 

The defendant admitted that he was the owner 
and occupier of Ember Court from September 
29th, 1899, to October 24th, 1900, and that Ember 
Court formed part of the lands formerly belonging 
to G. O., and that the expenses in question were 
incurred about August, 1900. But it was true 
that some part of the lands of G, 0. referred to in 
the inquisition never belonged to the defendant. 

Held — that the liability to repair was charged 
upon the heirs and assigns of the lands con- 
stituting the Ember Court estate of G, O., and 
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tinued. 

that the defendant, being one of several alienees, 
was liable to the whole charge. 

The principle of Reg. v. Buchlugh (Bitches*) 
( (1705) 1 Salk. 357) followed. 

Esher and Dittons Urban District 
[Council v. Marks, (1902) 71 L. J. K. B. 
309 ; 66 J. P. 243 ; 50 W. R. 33a ; 86 L. T. 

222 ; 18 T. L. R. 333— Walton, J. 


VIII. EXTRAORDINARY TRAFFIC. 

(a) Contributory Negligence of Authority. 

85. Locomotives — •Public Nuisance • — Bamage 
to Road — Alleged Neglect of Authority to Repair 
— Locomotive Act , 1861 (24 <fc 25 Viet, o, 70), 
s, 13.] — An action was brought by the Attorney- 
General on the relation of a highway authority 
for an injunction to restrain the defendant from 
using any locomotive on a certain highway in 
such a way as by damage to, or obstruction of, 
the said highway to cause a public nuisance. 
Upon an application for an interim injunction, 
until the trial of the action, affidavits were filed 
stating that the defendant had by the use of 
traction engines and trucks rendered the high- 
way in question dangerous and impassable for 
ordinary traffic, and the judge in chambers 
granted an interim injunction in the above 
terms. 

Held — that the injunction was rightly granted 
and that it was no answer on the part of the 
defendant to say that the highway authority had 
failed to keep the highway in a proper state of 
repair, and that, but for such neglect, the traffic 
would not have caused a nuisance, 

Attorney-Genera n (on the relation op 
[the Monmouthshire County Council) 
and the Monmouthshire County Council 
r. Scott, [1004] 1 K. B. 404 ; 2 L. G. R. 461 ; 
73 L. J. K. B. 196 ; 68 J. P. 137 ; 89 L. T. 726 

— C. A. 

At the trial of the action the Court found as 
facts that the haulage by traction-engine w T as 
more economical than by horses and carts, that 
the prohibition of such haulage would be a trade 
loss to the defendant, and that the highway had 
become at the date of the writ so incommodious 
for traffic as to render necessary great care by 
the public. The Court further found that this 
condition of the highway was not primarily 
caused by the defendant’s traction traffic, but 
partly by that traffic, partly by tbte ordinary 
traffic, partly by the weather, and chiefly by the 
failure of the highway authority to maintain the 
highway in a fit state to bear the traffic (includ- 
ing the traction traffic), which was not more 
unusual or onerous than they should have 
expected to come upon it. Since the date of 
the writ the reconstruction of the road had been 
nearly completed, and the Court found that as 
soon as this should be completed there would be 
no risk of the defendant’s traction-engine render- 
ing the highway so incommodious as to constitute 
a public nuisance. Upon these findings the 
Court refused to grant a perpetual injunction. 

i. 


The Court of Appeal declined to interfere with 
the decision. 

Decision of Jelf, J, (68 J. P. 502 ; 20 T. L. R. 
630) affirmed. * * 

Attorney-General and Monmouthshire 

[County Council r. Scott, [1905] 2 K. B. 

160 ; 74 L. J. K. B. 803 ; 69 J. P. 109 ; 93 L. T. 

249 ; 21 T. L. R. 211 ; 3 L. G. R. 272-C. A. 

86. State of Highway — Pressure on Road of 
Vehicles per Square Inch — Highways and Loco- 
motives ( Amendment ) Act, 1878 (41 & 42 Viet. 
c. 77), s. 23 — Locomotives Act , 1898 (61 & 62 
Viet. c. 29), s. 12,] — The principle of contributory 
negligence has no application in an action under 
sect. 23 of the Highways and Locomotives 
(Amendment) Act, 1878, as amended by sect. 12 
of the Locomotives Act, 1898, to lecover extra- 
ordinary expenses of repairing a highway from a 
person by or in consequence of whose orders 
extraordinary traffic of excessive weight has 
been conducted thereon ; but in considering the 
amount of the damage caused by extraordinary 
traffic or excessive weight the state of the high- 

: way as maintained by the highway authority is 
material. 

The fact that the pressure per square inch of 
the wheels of the vehicles alleged to be of exces- 
sive weight is less than that of the pressure per 
square inch of the ordinary traffic or weight on$ 
the road in question, although it is material, 
does not prove that the vehicles are not of 
excessive weight. 

Accordingly, in an action under the said 
sections, where it appeared that the county 
court judge had been influenced by the prin- 
ciple of contributory negligence, and by the said 
argument as to relative pressures, the action was 
, sent down to the county court for a new trial. 

Semite (per Wills, J.), in estimating ordinary 
traffic or weight for the purpose of ascertaining 
what is extraordinary traffic or excessive weight 
on a highway, more than one year s traffic should 
be taken into consideration, as that year’s traffic 
may be extraordinary. 

Decision of county court judge (68 J. P. 16) 
reversed. 

Hemsworth Rural District Council v, 

[ Micklethwaite, (1904) 68 J. P. 345 ; 2 
L. G. R. 1084— Div. Ct. 

(b) Liability for Damage. 

87. Additional Expenses — Highways and 
Locomotives (Amendment) Act , 1878 (41 & 42 
Viet, c . 77), s. 23.]— The plaintiff council brought 
an action to recover expenses incurred in repair- 
ing damage to certain highways caused by the 
excessive weight and extraordinary traffic of the 
defendant. The highways had originally been 
used for agricultural traffic, butchers’ and bakers’ 
carts, and other light vehicles. The defendant 
carried bricks over the highways from his brick- 
works by means of traction-engines, and bad 
been using a traction-eiigine for this purpose for 
some years past. During the years 1900, 1901, 
and 1902, the defendant had made payments in 
respect of the extra expense incurred in repairing 
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the highways in consequence of his extraordinary 
traffi#duiing those years. Latterly the state of 
the highways required a large amount of flints 
and material for their repair. The plaiutiff 
council claimed in this action for extraordinary 
expenses incurred during the years 1903, 190t. 

Held — the defendant was liable. 

High Wycombe Rural District Council 

[». Palmer, (1905) 69 J. P. 167 — County 
* Court. 

88. Breaking Water Mains — J Excessive Weight 
— Liability of Owner of Locomotive. J — The 
plaintiffs were the owners of the waterworks at 
Chichester, and as such owned .the water mams 
under the roads. The mains were laid many 
years ago in soil without cement, and at a depth 
which left about twenty inches between the 
crown of the main and the crown of the road. 
A traction engine, weighing ten tons and up- 
wards, in passing along a road under which the 
mains were laid, broke them. The engine was, 
by reason of its weight, likely to damage pipes 
constructed and laid as the pipes in question 
were laid. There was no negligence or want of 
reasonable skill or care on the part of the owner 
of the engine or his servants as regards either the 
construction or the user of the engine, the mams 
being broken solely by the great weight of the 
engine. The mains were at the date when they 
were broken sufficiently strong and well laid to 
withstand the pressure of the ordinary traffic of 
the district, and there was no neglect by the 
plaintiffs in their duty as the road authority. 

Held — that upon these facts the plaintiffs 
were entitled to recover from the owner of the 
engine in respect of the damage to the mains, 
since the injury was caused by the unnecessary 
or excessive weight of the engine. 

Chichester Corporation v. Foster, [1906] 

[1 K. B. 167 ; 75 L J. K. B. 33 ; 70 J. P. 73; 

54 W. R. 199 ; 93 L. T. 750 ; 22 T. L. R. 18 ; 

4 L. G. R. 205— Div. Ct. 

89 . Building Materials hauled by Traction 
, Engines on Agricultural Roads — Materials 
brought by Contractor under Contract with 
Water Company to build Reservoir in four 
Munths — Method arid Route of Haulage not 
specified in Contract — Whether brought “ in 
consequence of the Order of” the Water Coni" 
prang. — The defendants entered into a contract 
with A. that he should construct a reservoir for 
them in four months. The contract did not 
specify the method or route of haulage to be 
employed in bringing the requisite materials to 
the site. A. for the space of eight months 
employed traction engines and trucks over 
second and third class district roads to bring 
the materials from the railway station to the 
reservoir, a distance of about a mile and a 
quarter. In an action for the extraordinary 
expenses of repairing the roads alleged to have 
been damaged by extraordinary traffic or exces- 
sive weight — the traction engines and trucks— 
conducted thereon by of in consequence of the 
order of the defendants, the defendants’ engineer, 
called by the plaintiffs, said : “I thought the 


contractor woald lay a light railway across tlie 
fields from the goods station without going on 
the roads at all. That would be feasible, as also 
cart haulage.” At the close of the plaintiffs’ 
case the county court judge gave judgment for 
the defendants, holding that there was no 
evidence that, the traffic had been conducted on 
these roads in consequence of the order of , the 
defendants. 

Held — that there was such evidence. 

Reigate Rural District Council v. Button 

[District Water Co., (1907) 71 J. P. 405 ; 

5L.G.R. 917— Div. Ct. 

90 . Carriage of Timber grown in the Neigh- 
bourhood-Highways and Locomotives {Amend- 
ment) Act, 1878 (41 & 42 Viet. 6*. 77), s. 23.]— 
The principal industry in W. and the neighbour- 
hood is the manufacture of chan's, and the 
defendant was proved to have hauled by means 
of a traction engine and trucks a quantity of 
timber grown in the neighbourhood for this 
industry. He hauled about sixteen truck loads, 
each load weighing about three tons. Traction 
engines were m common use in the district fox 
farm purposes, and for purposes of trade, 
especially ou main loads ; but it was not proved 
that any traction engine other than that of the 
defendant had been on the highways m question, 
which were not main roads. Damage was done 
to the highways by the traction engine and 
trucks, in repairing which the local authority 
incurred extra expense. 

Held, by the county court judge — that the 
defendant was liable on the ground both of 
“ excessive weight ” and “ extraordinary traffic.” 
Wycombe Rural District Council v. Smith, 
[(1903) 67 J. P, 75— Sir A. Marten, K.C.— 
County Court, 

91 . Contractor and Sub-contractor — Highways 
and Locomotives {Amendment) Act, 1878 (41 & 42 
Viet. c. 77), s. '23.] — P., a contractor, undertook 
to build a lunatic asylum for the visiting com- 
mittee of the county council of Dorset, and 
entered into a sub-contract with T. to haul the 
materials necessary for the work from two rail- 
way stations. T, was to supply the horses, carts, 
and men to load and unload the materials, and 
T. also was only to use such roads as were 
pointed out by P. T. was not to use any 
traction engines or carts which P.’s foreman did 
not certify to be suitable for the work. In the 
contract between P. and the visiting committee, 
there was a clause by which P. undertook to 
indemnify the visiting committee against all 
claims for damage done by extraordinary traffic. 
T. also indemnified P. by a similar clause. 
Extraordinary expenses having been incurred 
by the highway authority by reason of damage 
caused by extraordinary traffic in the haulage 
of the materials : — 

Held — that P. was not liable to pay the 
damage for “extraordinary traffic” as being 
the “person by whose order such weight or 
traffic had been conducted.” 

Pethiok Brothers v . Dorset County 

[Council, (1398) 62 J. P. 579 ; 14 T. L. R. 

" 548 — C, A, 
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92 . Heavy fall of Timber — Traction Engine - — 
Limitation — Highways and Locomotives (Amend- 
ment) Act , 1878 (41 & 42 Viet. c. 77), *. 23— 
Locomotives Act , 1898 ((>1 & 62 Viet, c . 29), 
s. 12 (1) (b).] — Large quantities of timber had 
been felled on the B. estate, and between the 
early part of 1900 and March 31st, 1902, the 
timber felled had been sold to the defendants by 
separate and successive contracts. The defen- 
dants had carried the timber so purchased to a 
railway station over two roads, which the plain- 
tiff council were liable to repair, and which 
were ordinary country roads intended to bear 
ordinary country traffic ; the haulage of the 
timber was for the most part done by means of 
a traction engine. The plaintiffs, on August 4th, 
1902, brought this action under sect. 23 of the 
Highways and Locomotives (Amendment) Act, 
1878, and sect. 12 of the Locomotives Act, 1898, 
to recover the extraordinary expenses incurred 
by them on the two roads by reason of the 
damage caused by the above traffic. 

Held — that the traffic was extraordinary 
traffic within the meaning of sect* 23 of the 
Highways and Locomotives (Amendment) Act, 
1878. 

Held further — that the felling of timber on 
the B. estate and its haulage thence by the 
defendants did not constitute a “ particular 
tvork” within the meaning of sect. 12 (1) (b) 
of the Locomotives Act, 1898 ; and that the 
plaintiffs were debarred by that sub-section 
from recovering expenses incurred by reason 
of any damage done to the roads by the 
defendants’ traffic before August 4th, 1901. 
Norfolk County Council v. Green and 

[Another, (1904) 68 J. P. 223 ; 90 L. T. 451 ; 

2 L. G. It. 652 — Walton, J. 

93 . Injury to Pipes by Steam Traction Engine 
— Liability of Owner — Locomotives Acts , 1861, 
1865 (24 & 25 Viet. c. 70 ; 28 & 29 Viet. 6-. S3).]— 
The defendant was the owner of a steam traction 
engine, Whilst being driven by the defendant’s 
servants along the streets of K., it injured the 
water and sewer pipes of the plaintiffs (the 
urban sanitary authority) laid beneath the 
street. It was admitted that there was no 
negligence in tbe management of the machine, 
and that the engine was constructed in con- 
formity with the Locomotives Acts, 1861 and 
1865. It was, however, found as a fact that the 
plaintiffs’ pipes were laid at a depth below the 
surface of the streets sufficient to protect them 
from injury by ordinary traffic, but not sufficient 
to protect them from injury by the defendant’s 
traction engine. The plaintiffs sued tbe defen- 
dant for damages in the county court ; and on 
case stated by the judge of assize . — 

Held — that the defendant was liable upon the 
ground that a traction engine being exceptionally 
calculated to inflict such damage, and injury 
having resulted from its use that would not have 
resulted from ordinary traffic, the defendant was 
liable in damages for such injury, and that the 
Locomotive Acts did not restrict his liability. 
Armagh Union Guardians v. Bell, [1900] 
[2 lr. R. 371— Q. B. Div. 


94 . Person li by or in consequence of whose 
order ” such weight has been conducted — High- 
ways and Locomotives (Amendment) ^ict m 1878 
(41 & 42 Viet. c. 77), s. 23 — Locomotives Act, 1898 
(61 & 62 Viet. c. 29), s. 12.] — The defendant was 
about to build a house in the plaintiffs’ district. 
He gave an order to a brick company for 250,000 
bricks to be delivered on the land where the 
house was to stand. The company, without the 
knowledge of the defendant, made an arrange- 
ment with a contractor for the delivery of the 
bricks by means of a traction- engine and trucks, 
and it was admitted that the roads had been 
damaged by the use of the excessively heavy 
traction engine and trucks, and would not have 
been damaged if the bricks had been delivered in 
carts in the ordinary way. The defendant gave 
no instructions as to the manner m which the 
bricks were to be delivered, and during the time 
of their delivery he was away. The plaintiffs 
claimed the amount of the extraordinary expenses 
incurred by them in repairing the roads. 

Held — that the county court judge was not 
wrong in holding that the damage to the roads 
by the excessive weight was not in consequence 
of any order given by the defendant, but was in 
consequence of the vendors of the bricks having 
thought fit to choose this particular method cf 
fulfilling their contract with the defendant ; ancL^ 
that the defendant was not, within sect. 23 or 
the Highways and Locomotives (Amendment) 
Act, 1878, as amended by sect. 12 of the Loco- 
motives Act, 1898, the person “by or in conse- 
quence of whose order” such weight had been 
conducted over the roads. 

Egham Rural District Council v. Gordon, 

[1902] 2 K. B. 120 ; 71 L. J. K. B. 523 ; 

66 J. P. 759 ; 50 W. R. 703 ; 87 L. T. 31 ; 

18 T. L. R. 515— Div. Ct. 

(c) Limitation of Action. 

95 . Action against Public Authority — Damage 
done by Independent Contractor — Highways and 
Locomotives ( Amendment ) Act, 1878 (41 & 42 Vicfc. 
c. 77), s. 23 — Locomotives Act , 1898 (61 & 62 
Viet. c. 29), s. 12 — Public Authorities Protection 
Act , 1893 (56 & 57 Viet. c. 61), a 1.]— By the 
Locomotives Act, 1898, s. 12 (1) (b) 7 proceedings 
for the recovery of any expenses of extraordinary 
traffic under the Highways and Locomotives 
Act, 1878, shall be commenced within twelve 
months of the time when the damage was done, 
or, if damage is in consequence of particular build- 
ing contract or work extending over long period, 
within six months of completion of contract or 
work. 

Damage to a road, which was vested in the 
plaintiffs, was caused by extraordinary traffic 
wrought upon it by a contractor who was 
employed by the defendants, a local authority 
(under a contract which expired March 31st, 
1903), to haul stone to bo used for the purpose of 
widening a highway, the widening being carried 
out by the defendants, the works in connection 
therewith extending over a period exceeding 
eighteen months, and being still in progress at 
date of action. The plaintiffs brought an action 
to recover the expenses incurred irt repairing the 
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road, the alleged damage being done between 
January l^h and March 24th, 1903. The writ 
was issued on February 11th, 1904. 

Held-*(1) that the Public Authorities Pro- 
tection Act, 1893, is not, so far as actions against 
public authorities are concerned, repealed by the 
Locomotives Act, 1898 ; but that, the damage 
done having been done by an independent con- 
tractor and not by a servant or agent of the 
defendants, the Act of 1893 had no application. 

(2) that, under the circumstances of the case, 
the “ work” of which the damage was the con- 
sequence was not the scheme of improvement, 
but was the work done in pursuance of the 
contract for the haulage of the stone. 

(3) that the second part of sect, 12 ( 7/ ) of the Act 
of 1898 was intended to give an extended time 
within which an action may he brought, and not 
to curtail the limitation specified in the earlier 
part of the sub-section. And 

(4) that therefore the action was maintainable 
in respect of the damage caused to the road 
within twelve months before action brought. 

Decision of Darling. J. (68 J. P. 590 ; 91 L. T. 
563) reversed. 

Kent County Council r. Folkestone 

[Corporation, [1905] 1 K. B. 620 ; 74 

L. J. K, B. 353 ; 69 J. P. 125 ; 53 W. B. 371 ; 

92 L. T. 309 ; 3 L. G. B. 438 ; 21 T. L. B. 

269 — C A. 

96. “ Completion of Contract" — Highways and 
Loco mot ires (Amendment) Act , 1878 (41 42 

Viet. o. 77), s. 23 — Locomotives Act , 1898 (61 
& 62 Viet. c. 29), s. 12 (1).] — By the Locomo- 
tives Act, 1898, s. 12 (1) extraordinary 
expenses incurred by a road authority in repair- 
ing a highway by reason of damage caused by 
extraordinary traffic thereon, are recoverable by 
an action in the High Court or county court, 
and by sub-sect. (1) (b) proceedings for the 
recovery of such expenses “ shall be commenced 
within twelve months of the time at which the 
damage has been done, or where the damage is 
the consequence of any particular building con- 
tract, or work extending over a long period, 
shalL be commenced not later than six months 
after the completion of the contract or work.” 

It being conceded that, where the damage was 
caused by work done under a building contract 
or work extending over a long period, an action 
might be commenced either within twelve 
months of the doing of the damage or within 
six months after the completion of the contract 
or work (see Kent County Council v. Folkestone 
Corporatio7i , [1905] 1 K. B. 620 ; 74 L. J. K. B. 
353 ; 69 J. P, 125 ; 53 W. B. 371 ; 92 L. T. 309 ; 
21 T. L. B. 269 ; 3 L. G. B. 438— C. A., supra) 

Held — that “ the completion of the contract ” 
meant completion so far as it related to the 
work causing the damage which gave rise to the 
action. 

Therefore where the damage was caused by 
the haulage of pipes in connection with the 
construction of an aqueduct under a contract 
which provided that the entire work should be 
at the risk of the contractor for twelve months 


1 after completion, anchthe action was commenced 
! during the currency aTlhe-period of mainten- 
| a nee, but more than six months after the com- 
pletion of the work : 

Held, also, even assuming that this contract 
was a building contract, that the six months 
began to run from the completion of the work, 
and that the action was out of time, except so far 
as the damage was done within twelve months 
of the issue of the writ. 

Lancaster Bural District Council v. 

[Fisher and Lk Fanu, [1907] 2 K. B. 517 ; 

76 L. J. K. B. 1070 : 97 L. T. 560 ; 71 J. P. 

401 ; 23 T. L. B. 614 ; 5 L. G. B. 1223— C. A. 

97. Contractor and Employer — Person “ by or 
in consequence of udiose Order ” Traffic is Con- 
ducted — Surveyors Certificate — Highways and 
Locomotives (Amendment) Act , 1878 (41 & 42 
Vicl. c. 77), s. 23 — Locomotives Act , 1S9S (61 <fc62 
Viet, c. 29), s. 12.] — The defendants owned land 
in the plaintiffs’ district, on which they intended 
to erect a lunatic asylum, and entered into con- 
tracts with certain lb ms for the alteration and 
extension of a house standing thereon. The 
materials for the work were carted over certain 
highways in the plaintiffs’ district, but did not 
become the property of the defendants until 
worked into the structure. The defendants 
never gave any orders as to the particular route 
the carting was to follow. The traffic amounted 
to extraordinary traffic, and damage was done to 
the plaintiffs’ highways. The bulk of this traffic 
took place under two large contracts, both of 
which were entered into before the date of the 
commencement of the Locomotives Act, 1898, 
but neither was completed till after that date. 
One contract was completed more than six 
months before the writ in this action was 
issued. 

Held — that (1) the defendants were the 
persons by or in consequence of whose order the 
traffic was conducted, and that therefore they 
were liable to make good the damage to the 
highways caused thereby under sect. 23 of the 
Highways and Locomotives (Amendment) Act, 
1878, as amended by sect. 12 of the Locomotives 
Act, 1898. (2) Inasmuch as it is not the giving 
of the order which creates the liability, but the 
doing of the damage, the defendants were liable 
if and to the extent that damage was done 
after the commencement of the Act although the 
contract which caused it was entered into before 
that date. (3) Where there are several contracts 
under which traffic is being conducted, proceed- 
ings to recover extraordinary traffic expenses 
must be commenced within six months of the 
date of the completion of the particular contract 
under which the damage sued for was done. 
(4) A surveyor’s certificate is sufficient if it 
makes it clear that extraordinary expenses have 
been incurred, although it does not show on its 
face that in making it regard has been had to 
“ the average expense of repairing highways in 
the neighbourhood.” 

Epsom Urban District Council r. London 

[County Council, [1900] 2 Q, B. 751 ; 69 

L. J. Q. B. 933 ; 64 J. P. 727 ; S3 L. T. 284 ; 

*16 T. L. B. 571 ; 49 W. B. 302— Bigliam, J. 
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98. Steam Haulage of Road-mending Materials 
conducted under Contract for One Year — “ Par- 
ticular Building Contract ” — 4 Work Extending 
oner a long Period" — Highways and Loco mot ires 
(Amendment) Act , 1878 (41 k 42 Viet. <*. 77), s. 23— 
Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 12 
(1) (!>)•] — By sect. 12, sub-sect. 1 ib), of the Loco- 
motives Act, 1898, proceedings for the recovery 
of extraordinary expenses 4 shall be commenced 
within twelve months of the time at which the 
damage has been done, or where the damage is 
the consequence of any particular building con- 
tract, or work extending over a long period, 
shall be commenced not later than six months 
after the completion of *the contract or work.’* 
Contractors agreed with the defendant corpora- 
tion to deliver stones for the making np of a 
road for a period of twelve months. The stones 
were hauled by traction engines, and caused 
damage to the roads in the district of the 
plaintiff local authority. In an action to recover 
the extraordinary expenses caused thereby : — 

Held— that “ work ” meant some particular 
work to be done, and did not include a contract 
to deliver materials ; and that therefore the 
plaintiffs could only recover for the damage done 
during the twelvemonths before action. 

Held, also — that the words “by or in con- 
sequence of whose order” in sect. 12, sub- 
sect. 1 (c), of the Act meant by or in consequence 
of whose order the traffic had been in fact con- 
ducted, whether it was or was not the necessary 
consequence of the order. 

Decision of Walton, J. ([1907] 2 K. B. 39 ; 76 
L. J. K. B. 599 ; 71 J. P. 166 ; 97 L. T. 173 ; 5 
L. GL B. 453) varied. 

Bromley Rural District Council v. Croy- 

[don Corporation, (1907) 24 T. L. R. 132 

— C. A. 

(d) Practice. 

99, Action in High Court — Amount sued for 
over, hut recovered under , £250 — Costs, whether 
on High Court or County Court Scale — Highways 
and Locomotives ( Amendment ) Act, 1878 (41 Ac 
42 Viet. c. 77), s. 23 — Locomotives Act, 1898 (61 
&62 Vict.c. 29), s. 12 (1) (a) ] — Section 12(1) (a) of ! 
the Locomotives xlct, 1898, provides that expenses 
incurred in repairing a highway by reason of 
damage caused by extraordinary traffic may be 
recovered if not exceeding £250 m the county 
court and if exceeding that sum in the High 
Court. 

The plaintiffs brought an action in the High 
Court against the defendant to recover a sum 
exceeding £250 for expenses incurred in repair- 
ing a highway under the above section. The 
action was tried with a jury, who assessed the 
damages at £G0. The learned judge entered 
judgment for that amount with costs, and certi- 
fied that the action was properly brought in the 
High Court. 

HELD — that the High Court had jurisdiction 
to entertain the action and that the plaintiffs 
were entitled to costs upon the High Court 
scale. 


Qucere, whether such an action is one of tort 
within the meaning of sect. 116 of the County 

Courts Act. a 

# • 

Chesterfield Rural District Council v. 

[Newton and Others, [1904] l#K. B. 62 ; 

73 L. J. K. B. 24 ; 68 J. P. 33 ; 52 W. R. 129; 

89 L. T. 466 : 20 T. L. R. 6 ; 2 L. Q. R. 45 — 

C. A. 

100. Inspection of Boohs of Highway Authority 
— Boohs relating to other Highways in the 
He ig h bo u rh ood-I-I aspect io n by Engineer — High- 
ways and Locomotives ( Amendment ) Act, 1878 
(41 & 42 Viet. c. 77), s. 23.] — In an action by a 
highway authority to recover expenses incurred 
in consequence of extraordinary traffic on a 
highway, the average expense of repairing other 
highways in the neighbourhood is not a question 
in issue, and therefore the defendant is not 
entitled to inspection of the books of the high- 
way authority relating to such other highways. 

The defendant is entitled to inspection by his 
solicitor of books relating to the highway in 
respect of which the action is brought, but the 
Court will not make an order for inspection by 
an engineer. 

Bromley Rural District Council v. 

[Chittenden and Others, (1906) 70 J. P. 

409 ; 4 L. 0. R. 967 -C. A. 

Jr 

101. Recovery of Expenses 11 Incurred?* — Ho 
Repairs in fact Executed or Money Paid at time 
of Action brought — Highways and Locomotives 
{Amendment) Act , 1878 (41 & 42 Viet. c. 77), 
s. 23 — Locomotices Act , 1898 (61 k 62 Viet. 
c . 29), s. 12.] — An action by a highway authority 
under sect. 23 of the Highways and Locomo- 
tives (Amendment) Act, 1878, as amended by 
sect. 12 of the Locomotives Act, 1898, to recover 
extraordinary expenses incurred in repairing a 
highway by reason of damage caused by excessive 
weight or extraordinary traffic will not lie until 
extraordinary expenses for such repairs have 
been in fact expended. 

Little Hulton Urban District Council i\ 

[Jackson, (1904) 68 J. P. 451 ; 2 L. G-. R. 

986 — Div. Ct. 


IX. OBSTRUCTION OP HIGHWAYS. 

And see Tramways, 34. 

102. Dedication of Footway to Public subject 
to right — Jurisdiction ousted by claim of right — • 
Towns Police Clauses Act , 1847 (10 & 11 Viet. 
c. 89), s. 28.] — To a complaint before justices at 
petty sessions under sect. 28 of the Towns Police 
Clauses Act, 1847, for obstructing a public foot- 
way, it is a good defence that such footway was 
dedicated to the public subject to the right of 
the defendant to commit the acts of obstruction 
complained of, and such defence if raised bond 
fide ousts the jurisdiction of the justices. The 
evidence, however, to establish such defence 
should be of a cogent character. 

Res r. Londonderry Justices, [1902] 2 Ir. R« 

[266— K. B, Div 
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108. Indictment — Verdict of Acquittal — Ob- 
struction do ^Highway — Misdirection — Staying 
Proceedings on Indictment — Obtaining use of 
Attorney- General's Name.'] — Upon an indict- 
ment for obstruction to a highway the proceed- 
ings on the indictment will not be stayed upon 
the ground of misdirection on the part of the 
judge in the way he left the question to the jury. 
The fact that the judge misdirected the jury is 
not sufficient to justify the Court m staying the 
proceedings upon a previous indictment, nor in 
removing the so-called difficulty in the way of 
future proceedings. Moreover,' the parties can, 
by informing the Attorney-General, obtain the 
use of his name, and then proceedings can be 
taken in respect of the alleged obstruction, which 
can be carried to the House of Lords if necessary, 
so that the ruling of the judge upon the question 
can be finally determined. 

Bex v. Wandsworth Inhabitants ( (1817) 1 
B. & Aid, 63) distinguished. 

Bex r. North-Eastern By. Co., (1901) 70 

[L. J. K. B. 548 ; 49 W. B. 524 ; 84 L. T. 502 ; 

19 Cox, C. C. 682— Div. Ct. 

104. Laying Bubble on Highway — “ Injury, 
interruption or personal danger ” of Person using 
Highway — Duplicity — Conviction — Amending 
Conviction — Highway Act , 1835 (5 & 6 Will. 4, 
o. 50), s. 72.] — The appellant, a surveyor to an 
urban district council, was* summoned for laying 
a quantity of rubble on a highway to the inter- 
ruption or personal danger of any person travel- 
ling thereon, contrary to the Highway Act, 1835, 
s. 72. The police at night found a heap of 
rubble round an excavation on the high road,, 
which was unlighted and unprotected, They 
had seen it lying there in the daytime, and knew 
it was there ; and there was no other person on 
the road at the time. The justices convicted the 
appellant of unlawfully laying a quantity of 
rubble upon a highway, to “ the interruption ar 
personal danger ” of any person travelling 
thereon. 

On appeal sessions amended the conviction by 
substituting “and” for “or,” 

Held — ( 1) that it was not necessary to prove 
any person was endangered or interrupted ; 

(2) that the conviction was not bad for duplicity 
for the laying of the rubble in the highway 
followed by more than one of the specified 
consequences constituted only one offence ; and 

(3) that sessions were justified in amending the 
conviction. 

Smith i\ Perry, [1906] 1 K. B. 262 j 75 

[L. J. K. B. 124 ; 70 J. P. 93; 94 L. T. 140 ; 

22 T. L. B. 158 ; 4 L, G. B. 224 ; 21 Cox, C. C. 

98— Div. Ct. 

4 105. “ Leaving'" Carriage so as to Obstruct — 
Carriage not Unattended — Highway Act, 1835 
(5 & 6 Will. 4, c. 50), s. 78.] — In considering 
whether the driver of a carriage has “left ” it on 
a highway “ so as to obstruct the passage 
thereof,” the fact that there is someone attend- 
ing to it is a material circumstance to be taken 

B.D. — VOL. It 


into account, but it does not necessarily preclude 
the justices from convicting. 

Hind i\ Evans, (1906) 70 J. P. 458 ; 4 L, Ct. B. 

[1152— Div. Ct. 

106. Obstruction placed by County Council — 
Buie as to inappreciiibility — Action by Attorney - 
General on behalf of Public — Injunction.] — A 
county council cannot legally sanction the 
erection of a permanent structure not authorised 
by the necessities of the public service, along or 
upon a county road. The Attorney-Greneral, as 
representing the public, is the proper person to 
prevent this by injunction. 

When the soil has been taken for county 
purposes everything between the road fences is 
primd facie part of the public highway. 

An obstruction placed upon a comity road can 
only be looked on as inappreciable when the 
obstruction is temporary in character, or where 
it is so small in extent that it could not, under 
any circumstances, impede traffic. 

Attorney-General v. Mayo County Coun- 
cil, [1902] 1 Ir. B. 13— M. B. 

107. Promenade — Custom — Dedication — 
Erecting Barriers — Bight to pass over in Car- 
riages — Bight of Way on Foot.] — In an action 
brought by an owner in fee for a declaration of 
title to a strip of land on the bank of the river 
Blackwater, adjoining the town of Fermoy, 
called “The Barnan© Walk,” subject to a right 
of way on foot possessed by the public over the 
premises, the evidence adduced regarding the 
character and user of the premises showed that 
so long as memory went back it had been 
devoted to the recreation of the inhabitants of 
the town, by whom it was used as a promenade. ' 

Held — that the town commissioners of the 
town had no right to erect a barrier across the 
entrance to the walk, and that the owner in fee 
of the land subject to the said right of the 
inhabitants of Fermoy could not encroach on 
the walk (a) by granting to his tenants of other 
lands abutting thereon a right to pass over the 
walk in carriages, unless such grant were subject 
to the condition that the use of the inhabitants 
should not be thereby interfered with, or (b) by 
converting the walk into a public road to be 
traversed by all kinds of vehicles. 

Distinction between the right to use a place 
as a promenade possessed by the inhabitants of a 
district, and a right of way over the place on 
foot possessed by the public. 

Abercromby v. Fermoy Town Commis- 
sioners, [1900] 1 Ir. B. 302— C. A. 

108. Street — Public Bights — Beasonable User 
— Loading and Unloading of Vans — Nuisance — 
Lnjunctwn.] — The primary object of a street is 
for the free passage of the public, and anything 
which impedes that free passage, without neces- 
sity, is a nuisance. If the nature of a person’s 
business be such as to require the loading and 
unloading of so many more of his waggons than 
can conveniently be contained within his own 
premises, he must either enlarge his premises, or 
remove his business to some more convenient 

4 
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spot. The private reasonable right of a house- 
holder to carry on his business must yield to the 
public right of user of the street. If the public 
right of user is in fact so obstructed that it 
cannot be used to the extent which the law 
requires, then the private right must give way, 
and it is no answer to say that persons can go on 
using a street m a way which is reasonable, 
looking at their interests alone. Each case is a 
question of degree. 

Decision of Kekewich, J. affirmed. 

Attorney-General v. Brighton and Hove 

[Co-operative Supply Association, [1900] 

1 Ch. 276 ; 69 L. J. Ch. 204; 48 W. R. 314 ; 

81 L. T. 762 ; 16 T. L. R. 144— C. A. 

109 . “ Timber ” laid thereon so as to he a 
Nuisance — Surveyor of Highways — Power of, to 
Obtain, Order to Clear Highway — Highway Act, 
1835 (5 & 6 Will. 4, c. 50), s. 73.] — A surveyor of 
highways can obtain an order from a justice 
under sect. 73 of the Highway Act, 1835, to clear 
a highway by removing timber laid thereon so 
as to be a nuisance, although the word “ tim- 
ber,” which is in the introductory words of that 
section, is omitted from the operative words 
thereof. 

Dixon v. Chester, (1906) 70 J. P. 380; 22 
[T. L. R. 501 ; 4L. G. R. 1127— Div. Ct. 

110. Timber Trees — Yew — Highway Act, 1835 
(5 & 6 Will. 4, c. 50), ss. 65, 66.]— By the High- 
way Act, 1835, s. 65, if any obstruction is caused 
to any way by a tree the owner may be sum- 
moned by the surveyor to show cause why such 
tree is not lopped, or why the obstruction should 
not be removed, and the owner shall comply 
with the order of the magistrates within ten days 
of the order being left on him. 

By sect. 66: “Provided always . . . that no 
person shall be obliged to fell any timber trees 
growing in hedges at, any time whatsoever, 
except where the highways shall be ordered to 
be widened or enlarged as herein mentioned, or 
then to cut down . . . any oak . . . except in 
the months of April, May, or June, or any ash, 
elm, or other trees in any other months than 
December, January, February, or March. 

The appellant Bullen was summoned under 
sect. 65 for that a yew tree growing on his lands 
obstructed a carriage-way, and the magistrates 
made an order for its removal. It was contended 
on his behalf that, as no order had been made 
for widening the road, under sect. 66 he could 
not be ordered to remove it even if it was an 
obstruction. But, even if they could order its 
removal, they could not do so in July, when they 
made the order. 

Held (affirming the magistrate) — that the 
order was right, and that sect. 66 did not apply 
to such a case as this at all. 

Bullen v. Wakeley, (1898) 18 Cox, C. C. 692 ; 

[62 J. P, 166 ; 77 L. T. 689— Div. Ct. 

111 . Work in Excess of Statutory Powers — 
Particular Damage — Evidence.'] — The plaintiff 
claimed damages against the defendants for 


having obstructed the highway where he carried 
on the business of a greengrocer. The defendants 
pleaded statutory powers of doir^g tljat which 
was alleged against them. In answer to this 
the plaintiffs said that the defendants had 
unnecessarily and negligently blocked and 
obstructed the road. 

Held — that prvmd facie no action lay merely 
for blocking and obstructing a highway. To 
maintain an action of that nature the plaintiff 
must prove that he has suffered some particular 
damage, or sonm damage peculiar to himself ; 
and held — that there was no evidence that the 
plaintiff was damaged by any work in excess of 
the statutory powers, and the defendants were 
entitled to judgment. 

Decision of Kennedy, J. (79 L. T. 170 ; 14 
T. L. R. 675, affirmed. 

Martin v. London County Council, (1S99) 
[80 L. T. 866 ; 15 T. L. R. 431— C. A. 

X. BRIDGES. 

(a) Erection and Repair. 

112 . Liability Incurred by Surveyor for Debt 
— Liability of Rural District Council as his 
Successors — Highways and Bridges Act, 1891 
(54 & 55 Viet. c. 63), s. 3.] — A suryeyor of 
highways, purporting to act under sect. 3 of the 
Highways end Bridges Act, 1891_^greed with 
the plaintiffs for himself and his successors to 
pay a sum of money by two annual instalments 
towards the cost of building a bridge m the 
district. Before the second instalment became 
due the surveyor had ceased to be such, the rural 
district council having become, by sect. 25 of 
the Local Government Act, 1894, the highway 
authority for the district. 

Held — that the arrangement was a very 
reasonable and proper one to make as to the pay- 
ment for the work, and was clearly within the 
power given to highway authorities by sect. 3 
of the Highways and Bridges Act, 1891. 

Decision of Lawrance, J. ((1901) 17 T. L R. 
521) affirmed. 

Hertfordshire County Council v. Barnet 

[Rural District Council, [1902] 2 K. B. 

48 ; 71 L. J. K. B 610 ; 66 J. P. 531 ; 50 

W. R. 582 : 86 L. T. 880 ; 18 T. L. R. 609- 

C. A. 

113 . Public Footbridge — Nonfeasance — 
Abatement of Nuisance — Right to Repair — 
Rightto erect New Bridge — Trespass — Statute of 
Bridges , 1530-1 (22 Hen. 8, c. 5).] — There is a 
broad difference between removing an obstruc- 
tion, which has been wrongfully placed in the 
highway, and making good by a permanent 
structure the result of mere nonfeasance on the 
part of those charged with the duty of repairing, 
and it is doubtful whether such an operation 
can properly fall under the term “ abatement ” 
of a nuisance. 

The right of the public upon a highway is 
that of going and coming only, and the right 
of “abatement” in an individual is only 
ancillary thereto. The dedicating owner 
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therefore, is not bound to accept a greater 
burden, aijd may complain if it is imposed 
upon him. 

Where the«e is no obligation to repair, there 
can be (in the absence of any special power 
given) no right to repair. 

The default of a local authority cannot extend 
the burden placed upon a person’s land, and give 
to other persons a right to go on that land which 
could not have existed if the local authority had 
not been guilty of default. 

There was evidence that a footbridge with a 
public right of way over it had once existed over 
the plaintiff’s land, consisting of one moiety of 
the bed of *a river, and it was proved that for 
many years before 1898 that bridge had decayed 
and ceased to exist. In that year the defendants 
erected a footbridge in the place in question, 
and the plaintiff caused that part of it which 
passed over his land to be removed. The defen- 
dants subsequently entered on the plaintiff’s 
land, and re-ereeted it across the plaintiff’s land. 
The plaintiff brought an action of trespass. 
The defendants pleaded “not possessed,” and 
other pleas. There was no proof of any right in, 
or obligation on, the defendants to repair the 
bridge, neither was there any proof of any such 
obligation on the plaintiff. 

Held — that the defendants’ act was wrongful 
as against the plaintiff, and entitled him to 
remove the bridge so far as it was erected on his 
land. 

Campbell Davys v. Lloyd, [1901] 2 Ch. 518 ; 

[70 L. J. Ch. 714 ; 49 W. R. 710 ; 85 L. T. 

59 ; 17 T. L. R. 678— C. A. 

114. Quarter Sessions Borough over 10,000 
Population — New County Bridges — Liability to 
Contribute — Local Government Act , 1888 (51 & 
52 Viet. c. 41), ss. 6, 85.] — By sect. 6 of the 
Local Government Act, 1888, the county council 
shall have power to purchase or take over, on 
terms to be agreed on, existing bridges not 
being at present county bridges, and to erect 
new bridges and to maintain, repair, and 
improve any bridges so purchased, taken over, or 
erected, 

And by sect. 35, in the case of a quarter 
sessions borough . . . containing ... a popula- 
tion of 10,000 or upwards the following pro- 
visions shall . . . apply. (2) Where such 
borough is at the passing of this Act exempt in 
whole or in part from contributing towards costs 
incurred for any purpose for which the quarter 
sessions of the county in which the borough is 
situate are authorised to incur costs the parishes 
in the borough shall not, save as in this Act 
expressly mentioned, be assessed by the county 
council to county contributions in respect of 
costs incurred for any such purpose. 

A writ was issued by the plaintiffs against the 
defendants indorsed as follows : “The plaintiffs’ 
claim is for a declaration that the plaintiffs are 
not liable to contribute rateably to the cost of 
erecting, maintaining, or repairing new county 
bridges, and for £137 135., money received by the 
defendants for the plaintiffs’ use.” 

Bury St. Edmunds is a quarter sessions 


borough, containing according to the census of 
1881 a population of over 10,000. 

The defendants have since 1892 paid £1,570 
4.$. 4^., in respect of these bridges which they 
have charged to their county accounts as general 
expenses, and the plaintiffs have been assessed 
to their county rate and have contributed 
thereto the sum of £137 135., their rateable 
proportion of the whole sum. 

Held — that the borough was exempt from 
; contributing, and were entitled to the declara- 
tion they asked for on their writ, but as to the 
sum of money, they could only recover what had 
been paid within six months on the authority of 
The Mayor of Thetford v. The Norfolk County 
Council , [189S] 1 Q. B. 41, sec Local Govern- 
ment, 55. 

Bury St. Edmunds Corporation r. West 
[Suffolk County Council, [ 1898] 2 Q. B. 
246 ; 62 J. P. 486 ; 67 L. J. Q. B. 750 ; 78 L. T. 
624 ; 14 T. L. R. 436 ; 47 W. R. 16-Div. Ct, 

115. Repair— Liability — County Bridges Act> 
1803 (43 Geo. 3, c 59).] — Where a bridge carry- 
ing a public highway over a watercourse was 
built prior to the County Bridges Act, 1803, a 
county council can only avoid their common law 
liability to repair the bridge by proving that the 
liability to repair it is cast on some other person 
than themselves. 

Held (in the particular case) — that they had 
not cast it upon the parish merely by proof that 
the parish had once repaired it, nor on the 
adjacent owners by suggesting that, as they had 
made the watercourse under an enclosure award, 
they had probably made the bridge also, and 
were liable on that ground. 

Attorney-General on the relation of 
[the Doncaster Rural District Coun- 
cil, and the Doncaster Rural District 
Council v. West Riding of Yorks 
County Council, (1903) 67 J. P. 173 ; 19 
T. L. R. 192 ; 1 L. G. R. 223— Rekewich, J. 

116. Repair — County Bridge — Right to Take 

Stones from Bed of River — River Flowing between 
Inclosed Fields — Whether a Ri ver is u Inclosed 
Land ” — Highway Act , 1835 (5 & 6 Will. 4, c . 50), 
55. 51-55 — The 4 5 Viet. o.51.] — A river flowing 

between fields that are inclosed, belonging to the 
same owner, is “ inclosed land or ground ” within 
the meaning of sects. 51, 53, of the Highway Act, 
1835, and therefore a surveyor to obtain stones 
from such a river for repairing a county bridge 
on a highway under those sections must first 
obtain the consent of the owner of the river bed, 
or a licence from two justices pursuant to those 
sections. 

Allinson v. Cumberland County Council, 
[(1907) 71 J. P. 398 ; 97 L. T 187 ; 23 
T.JU R. 606 ; 5 L. G. R. 871— Div. Ct. 

(b) Tolls. 

117. Bicycles — “ Carriages” — 7 Geo. 3, tf.lxiii.] 
— A statute imposed certain tolls in favour of the 
owner of a certain bridge for passage over the 
bridge in respect of “ every coach, . . . cart, car, 
or other carriage whatsoever, with four wheels, 

4 — 2 
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the sum of 4 d. } and with less .than four wheels, 
the sum of 2d.” 

Held — that bicycles and tricycles are 

carriages ” within the meaning of the above 
statute, and are liable under the terms of the 
statute to the toll of 2d. each on passing over 
the bridge. 

Cannan r. Earl of Abingdon, [1900] 2 Q.B. 

[66 ; 69 L. J. Q. B. 517 ; 64 J. P. 504 ; 48 

W. H. 470 : 82 L. T. 382 ; 16 T, L. ft. BIS — 

Div. Ct. 

118 . 3 1 cycle — u Carnage Ilung on Springs” 
— 5 Geo. A, c. cxiv., s. 78.] — By 5 Geo. 4., 
c. cxiv., the defendants were empowered to build 
a bridge across the river Teign, and by sect. 78 
co charge the following tolls : u For every 
person on foot and if with a wheelbarrow or 
such like other carriage the sum of Id. . . . For 
every coach, chariot, horse chaise, Berlin landau, 
and phaeton, gig, whiskey-car, chair, or Coburg, 
and for every other carriage hung on springs the 
sum of 6 d. for each wheel, and for each horse or 
other beast of draught drawing the same the sum 
of 2d.” 

Held — that a bicycle ridden over the bridge 
was not within the section ; it might (* wd qucere) 
in some cases be treated as a “ carnage hung on 
springs,” but the present section only applies to 
vehicles intended for animal draught. 

Principles on which old taxing Ac's should 
be applied to modern names or articles 
considered. 

Caiman v. Earl of Abingdon ([1900] 2 
Q. B. 66 ; 69 L. J. Q. B. 517 ; 64 J. P. 504 ; 48 
W. ft. 470 ; 82 L. T. 382 — Civ. Ct , supra} con- 
sidered. 

Decision of Wright, J. ([1903] 1 K B. 405 ; 
So L. T. 726 ; IS T. L. ft. 104, 234) affirmed. 

Simpson r. Teignmoutii and Siialdon Bridge 

[Co., [19031 1 K. B. 405 ; 72 L. J. K, B. 204 ; 

67 J. P. 05 ; 51 W. It. 545 ; 88 L. T. 117 ; 

19 T. L. ft. 222 ; 1 L. G. II. 235— C. A. 

119 . Bicycle — “ Sledge , Brag , or such like 
Carriage” — Local Act (39 Geo. 3, c. xxviii.).] — 
By a local Act trustees were authorised to charge 
“ for every sledge, drag, or such like carriage, the 
sum of sixpence.” 

Held — that a bicycle does not fall within the 
words quoted. The piinciple of construction 
must be, “What would in an ordinary sense be 
considered to be a carnage in the contemplation 
of the Legislature at the time the Act was 
passed ? ” 

Decision of Wright, J. (18 T. L. ft. 568) 
affirmed. 

Smith r. Kynnersley and Others, [1903] 1 

[K. B. 788 ; 72 L. J, K. B. 357 ; 67 J. P. 125 ; 

51 W. ft. 548 ; 88 L. T. 449 ; 19 T. L. ft. 335 : 

1 L. G. ft. 393— C. A. 

120 . Prescription — Effect of Statute conferring 
Tolls upon Prescriptive Bight — Extinguishment 
of Old Franchise by Statute.] — Wiiere ail Act of 


Parliament has, according to its true construc- 
tion, embraced and confirmed a right which had 
previously existed by custom prescription, 
that right becomes henceforward $ statutory 
right, and the lower title by custom or prescrip- 
tion is merged m and extinguished by the higher 
title derived from the Act of Parliament. 

From a time long before living memory down 
to 1734, the corporation of New Windsor had 
taken certain tolls for passage over the wooden 
bridge which crossed the Thames at Windsor. 
They had that right by prescription, and the 
right of a tenant under the lord of the franchise 
to do certain things which could not be con- 
tested ; but the lord of the franchise had also 
certain rights. 

In 1734 the local Act 9 Geo. 2, c. xv., was 
passed, the intention of which was to substitute 
for the franchise a statutory right which was 
equivalent to the franchise, and to leave no other 
right standing: to regulate the rights of the 
holders of the franchise or the rights and 
obligations of those who used the bridge. This 
Act -was temporary. 

The Act of Geo. 2 was in 1819 repealed by a 
temporary Act, viz., 59 Geo. 3, c. exxvi., and 
substituted different tolls from the former ones. 

Held— that the effect of the substitution of a 
new statutory authority for an authority derived 
from the franchise was to determine the franchise, 
to put an end to it, and that the subsequent Act 
could not have the effect of calling again into 
existence and revivifying a right that was dead 
and gone. 

The decision of 0. A. ([1898] 1 Q. B. 186 ; 67 
L. J. Q. B. 96 ; 62 J. P. 5 ; 77 L. T. 585 ; 14 
T. L. ft. 23) affirmed. 

New Windsor Corporation r. Taylor, 

[1899] A. C. 41 ; 68 L. J. Q. B. S7 ; 63 J. P. 

164 ; 79 L. T. 450 ; 15 T. L. ft 67— PI. L. (E.) 

121 . Tramcar — “ Coach ” — (7 Geo. 3, c. Ixxiii.)] 
— An Act of Parliament, passed m 1766, em- 
powered the owners of a ferry across a creek to 
build a bridge over the crock and to demand 
certain tolls for the passage of the bridge includ- 
ing amongst others the following : “ for every 
coach, chariot, berlin, chaise, chair, or calash 
drawn by more than two horses, the sum of six- 
pence,” and, “for every waggon, wain, dray, car, 
cart, or sledge, or other carriage drawn by three 
or four horses or oxen, the sum of fourpence.” 

Held — that the* toll payable in respect of a 
tramcar drawn by three horses was that payable 
in respect of a 4 * coach.” 

Judgment of Day, J., reversed. 

Plymouth, Stonehotjse, and Devonport 

[Tramway Co. r. General Tolls Co., Ltd,, 
(1898), 14 T. L. ft. 531—C. A. 

XI. STATUTORY INTERFERENCE WITH 
HIGHWAYS. 

And see titles Gas ; Hail ways ; Tram- 
ways , Waterworks, etc. 

(a) Railway Companies. 

122 . Bridge over Railway — Width of Bridge 
and Approaches — Duty to Widen — Special Act 
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Statutory Interference with Highways— Con- 
tinued. 

— Incorporation of Prior Special Act — Precisions 
Inconsistent* with General Act — Taff Vale Hail - 
way Acts , 1836 (6 & 7 Will. 4. c. lxxxii.), s. 61) ; 
anti 1846 (9 & 10 Viet, c . cecxciii.), ss. 1, 3 
— Railways Clauses Atf£,-1845 (8 & 9 Viet .£.20), 
ss. 60, 51 ] — By sect. 69 of the Taff Vale Rail- 
way Act, 1836, where a bridge was erected to 
carry a public highway over the railway, the 
road over the bridge was to be of a width between 
the fences of not less than fifteen feet. By 
sect. 1 of the Taff Vale Railway Act, 1846, “ all 
the provisions contained in” the Act of 1836 
“relating to the Taff Vale Railway . . . except 
such of them as are inconsistent with the pro- 
visions of . . . the Railways Clauses Consolida- 
tion Act, 1845, and except also such as by this 
Act are altered or otherwise provided, shall 
extend to this Act and to the several purposes 
thereof as fully and effectually as though such 
provisions were re-enacted in this Act as applic- 
able to such purposes.” By sect. 3, “all the 
provisions of the . . . Railways Clauses Con- 
solidation Act, 1845, so far as the same are 
applicable, and save in so far as the same may 
be inconsistent with the provisions hereinafter 
mentioned, shall extend to this Act and to the 
several purposes thereof, and the same together 
with this Act shall be read together as one Act ” 
By sect. 1 of the Railways Clauses Act, 1845, the 
Act “ shall apply to every railway which shall, 
by an Act which shall hereafter be passed, be 
authorised to be constiucted, and this Act shall 
be incorporated with such Act ; and all the 
clauses and provisions of this Act, save so far 
as they shall be expressly varied or, excepted by 
any such Act, shall apply to the undertaking 
authorised thereby, so far as the same shall be 
applicable to such undertaking, and shall . , . 
form part of such Act and be construed together 
therewith as forming one Act.” Sections 50 and 
51 of the Act provided that every bridge carrying 
a public carriage road over a railway should 
(except as otherwise provided by the special 
Act) have a specified width, which was greater 
than the width prescribed m the Taff Vale 
Railway Act, 1836. 

Held — that the provision in the Taff Vale 
Railway Act, 1836, as to the width of the bridge 
was incorporated m the Act of 1846, it not being 
inconsistent with the provisions of ss. 50 and 51 
of the Railways Clauses Act, 1845, inasmuch as 
sect. 50 contained the words, “ except as other- 
wise provided by the special Act.” 

Senile — the word “bridge” in sect. 51 of the 
Railways Clauses Act, 1845, does not include the 
approaches to the bridge. 

Decision of Phillimore, J. ([1907] 1 K. B. 739 ; 
76 L. J. K. B. 486 ; 71 J. P. 189 ; 96 L. T. 633 ; 
5 L. G. R. 395) varied. 

Rhondda Urban District Council v. Taff 

[Vale Rt. Co., [1908] 1 K. B. 239 ; 6 L. G. R. 

201 ; 72 J. P. 25 ; 24 T. L. R. 165— C. A. 

123. Bridges and ' Approaches — Unnecessary 
and Unauthorised JDi version of High way — Ma in - 
tenance and Repair — Railways Clauses Con- 
solidation Act , 1845 (8 & 9 Viet. c. 20), ss. 16, 


46, 05.] — The liability of a railway company 
under sect. 46 of the Railways Clauses Con- 
solidation Act, 1845, to maintain and keep in 
repair bridges and approaches made by them in 
consequence of their line crossing highways is 
limited to cases where the company, under the 
authority of their statutory powers, cross exist- 
ing highways, including such deviations as are 
necessary for the construction of the works, and 
come within sect. 16 of the Act. If a railway 
company, being authorised to cross a certain 
highway on the level, make a diversion of the 
highway which is not necessary for purposes of 
construction or authorised by statute, and make 
a bridge and approaches thereto over their line 
at a place where theie was no highway, and 
divert the traffic of the highway along such 
bridge, they are not liable under sect. 46 to 
maintain or keep in repair the road over such 
bridge, or the approaches. 

London and North Western Ry. r. Ogwen 

[District Council, (1899) 63 J. P. 295 ; 80 
L. T, 401 ; 15 T. L. R. 291— C. A. 

124. Crossing Tuvnpihe Road — Road carried 
o rev Railway ly Bridge — Diversion of Road — ■ 
Effect of— Evti ngu ish meat of Easement — Rail- 
ways Clauses Consolidation Act , 1S45 (8 & 9 
Viet. c. 20), ss. 16, 46, 56, 57.]- A railway was 
made in 1848, and by the Act of Parliament 

j there was to be a level crossing at a certain road 
i or lane which was a highway. But when - 
j opposition was threatened the Turnpike trustees, 

1 who had the ownership of the land, entered into 
a separate agreement with the railway company, 
by which a bridge was erected and the opposi- 
tion withdrawn. The highway thereby had to 
be diverted, and it was pai t of the old highway, 
which was no longer used when the new one was 
made, that was the cause of an action brought 
by the plaintiffs, and of which they claimed 
possession. The defendant owned a small house 
near the land m question, and used the land to 
put a shed upon and also to stack his hay and 
feed a cow. It was admitted by the plaintiffs 
that the alleged road was 1 a cut de sac . The 
plaintiffs claimed that by virtue of the High- 
way Acts and the Local Government Acts the 
road was vested in them. 

Held — that the railway company had been 
compelled to make the diversion, i.e,, instead of 
making a level crossing, owing to the exigencies 
of the inhabitants they had made a bridge, with 
the result that the land in question, which 
undoubtedly was originally a highway, was freed 
of that easement by sects. 16, 46, 56 and 57 of 
the Railways Glauses Act, 1845. 

Salisbury (Marquis') v. Great Northern Ry. 

Co. ((1858) 5 C. B. (N.s.) 174; 5 Jur. (N.S.) 

70 ; 28 L. J, C. P. 40) followed. 

Melksham Urban District Council v. Gay, 

[(1902) 18 T. L. R. 358 — Darling, J. — Bristol 

Assizes. 

125 . Footpath — Bridge — Mandamus — Rail- 
ways Clauses Consolidation Act , 1845 (8 & 9 
Viet. e. 20), s. 46.] — Sect. 46 of the Railways 
Clauses Consolidation Act, 1845, does not impose 
upon a railway company whose line crosses a 
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tinned. 

public footpath any obligation to carry the rail- 
way over the footpath or the footpath over the 
railway by means of a bridge. 

Dartford Rural District Council r. 
[Bhixlky Heath Ry. Co., [1898] A. C. 
210 ; 62 J. 1\ 227 ; 67 L. J. Q. B. 231 ; 
77 L. T. 601 ; 14 T. L. E. 91 ; 46 W. E. 

235 — H. L. (E.) 

126. Level Crossing — Turnpike Road — Adjoin- 
ing Station — Excessive Speed of Trains — Inter- 
ference with Public Rights — Evidence of Injury 
— Injunction — Railways Clauses Consolidation 
Act , 1845 (S & 9 Viet. 'c. 20), s. 48.]—' Where the 
Legislature has imposed certain conditions for 
the protection of the public, it is the duty of the 
Court, on the application of the Attorney- 
General, on the relation of the local authority 
charged with the protection of the public rights 
in question, to enforce the provisions of the law. 

When a public company do acts which are 
illegal, and tend in their nature to interfere with 
public rights, the Attorney-General is justified 
in interfering, though there is no evidence of 
actual injury to the public. 

The provisions Inserted in the Eailways Clauses 
Consolidation Act, 1845, respecting the speed — 
four miles an hour — -at which trains should pass 
over a turnpike road on a level adjoining to a 
station, are intended for the protection of the 
public. A railway company commit an illegal 
act in disregarding the provision. The Court 
will restrain a railway company from allowing 
their trains to cross such a level at a speed 
greater than four miles an hour, even though 
there is no evidence of injury to the public. 

Attorney -General v. Shrewsbury Kingsland 
Bridge Co. ((1*82) 21 Ch. D 752 : ' 51 L. 'J. Oh. 
7 16 ; 30 W R.916; 16 L T. 637) followed. 

Judgment of Brimc. «T. ([1899] 1 Q. B. 72 ; 68 
L. ,1. Q. Jh 4; 79 L. T. 112; 15 T. L. E. 39) 
affirmed. 

Ati orney- General ex kel. (Wa rwtckpiiikj: 
[County Coi/xcijA v. London and >Mrtii 
Western By. Co.. [lPutT 1 l (}. B. 78; 69 
I,. J. <). B. 26 : 63 J. V. 772 : 81 L. T. 649 ; 

16 T. L.E 30— C. A. 

127. Repair — Ruth ray Crowing Road — Alter- 
ing Gradient of Jload m Order f<> Cros* on rhe 
Let el — Training to Keep IncLne u\ Repan ' — 
R/rihrtnjD Clauses \er. 18 to (8 N 9 Vic: . c. 20). 
it. 16] — A railway were autlioi Nod to on i^-, a 
highway by nnan- of a level cros&ing : and. the 
line being at a higher level than the roadway. 
I hey con-: rue ted permanent slopes in order lo 
bring the load gradually to the level of the line, 
and -o cru-- it. 

Held— that they \w re under no obligation to 
keep in repair the surface of rhe^e graded 
approaches 

West Lancashire Bubal District Council 
[ c. La n cash trl and Yorkshire By. Co.. 
(19031 72 L. J. K. B. 675 : 67 J V 410; 51 
W. XL 094 : 89 L. T. 139 ; 19 T. L. E. 625 ; 1 
L. G. E. 788— V right J. 


128. Sufficient Road not Substituted — Penalties 
— “ Owner ” of Road — Railways Clauses Art, 
1845 (8 & 9 Viet. c. 20), w. 53, 54.]— The 
Eailways Clauses Act, 1S45, by.sedt. 53, pro- 
vides that a railway company shal^not interfere 
with any road so as to render it impassable 
without “first providing a sufficient road instead 
thereof ; and sect. 54 imposes on the company a 
penalty of £20 for every day during which the 
road is so interfered with, and provides that u in 
the case of a private road the same shall be paid 
to the owner thereof.” 

Held — that sect. 54 imposes but one penalty 
for every day during which the road is impro- 
perly interfered with, and that the owner of any 
part of that portion of the road which is so 
interfered with, who first sues, can recover the 
whole penalty for his own benefit. 

Decision of Wright, J. ([1897] 2 Q. B. 239 ; 
66 L. J. Q. B. 670 ; 76 L. T. 778 ; IS T. L. E. 
491) affirmed. 

Llewellyn v. Vale of Glamorgan Ey. Co., 
[1898] 1 Q. B. 473 ; 67 L. J. Q. B. 305 ; 78 
L. T. 70; 14 T. L. E. 205 ; 46 W. E. 290— 

a A. 

(b) Tramways. 

129. Bridge — Reconstruction — Electric Rower 
— Arbitration — Tramways Art , 1870 (33 & 34 
Viet. c. 78), s. 33 —London County Tramways 

I [Electrical Power) Act , 1900 (68 & 64 Viet. c. 
ccxxxviu ), .9. 6 ] — Sect. 6 of the London County 
Tramways (Electrical Power) Act, 1900, gives 
the county council -power to reconstruct a 
bridge, when this is necessary, to enable them 
to adapt a tramway for use by electric power. 

In such a case all questions between the 
owners of the bridge and the county council 
must be determined by arbitration under the 
Tramways Act, 1870. 

Regent':* Canal and Dock Co. r. London 
'County Council. (19u 7) 71 .T P. 201, 5 
L. G. E. 956— Lady. J. 

130. Electrification — Xuisancc — Statutory 
Power* — 7( mporary Line — - \eces*ary for 

1 ad anting ” — (hut radar — Public - I ul hon/ics Pro - 
. tccCwn et 1*93 (56 & 5 i Met. (. 61).] — The 
, Condon County Council, Inning statutory power*, 

. to reroifotiuct "certain i rum ways, and lo do such 
1 work as might be neco^nrv ior adapting them 
1 to be worked by electricity, contracted with the 
. defendants to cam otu the work and to make 
temporal y diversions ot *■ uirn-outs ’’ upon the 
■surface of the highway-, in order to cany the 
{ tramway traffic during me rcconsti notion of the 
permanent Lne. 

1 The plaintiffs, omnibus proprietors, sued for 

■ damages caused to their vehicle- by the lern- 
, pornrv lines being above the surface of the 

highway?. It was proved that the diuu-ions 
wcic carried out in the best po?-.blo manner: 

1 and that great, public inconvenience would luue 
1 been ea.isul if the tramway traffic had been 

■ interrupted. 

i Held — first, that the council had no power to 
i make -uch tempoiary dnersions, the-e not being 
■works neccssarr for adapting the tramway 5 to be 
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tinued. 

worked by electricity ; secondly, that the Public 
Authorities Protection Act, 1S93, did not pro- 
tect the (Jpfendants, who were independent 
contractors undertaking work for their own 
profit. 

Tilling- & Co. v. Dick, Kerr & Co., Ld., 
[1905] 1 K. B. 562 ; 74 L. J. K. B. 359 ; 69 
J, P. 172 ; 53 W. E. 3S0 ; 92 L. T. 731 ; 21 
T. L. R. 281 ; 3 L. G. E. 369— Warrington, J. 

131. Property in Street — Public Improvement 
— Compensation.'] — By an Act of Parliament “all 
public ways in the city of S. now or hereafter 
formed shall be vested m the council.” 

A portion of a street in the city was required 
to form a tramway under a local Act. 

Held — that the council had no such property 
in the street as to entitle them to compensation 
under the Act for the part so taken. 

Sydney Municipal Council v. Young, [1898] 
[A. C. 457 ; 67 L. J. P. G. 40 ; 71 L. T. 365 5 
46 W. E. 561— P. 0. 

(c) Water and Canal Companies. 

132. Bridges over Canals — Fences by Side of 
Approaches to Bridges — Liability of Canal Com- 
pany to Repair — Oxford Canal Navigation Act , 
1829 (10 Geo. 4, e. xlviii.), s. 26.] — A private 
Act enacted that the defendants were not to be 
liable “ to repair or amend any part of the roads 
approaching to any bridge or bridges made, or to 

* be made, over the said canal . . . beyond or 
further than the extremity of the wing-wall ” of 
the bridges, but that nothing therein contained 
should exonerate the defendants from repairing 
the bridges and the “ wing-walls, ramparts, and 
side banks thereof.” 

Held — that the liability of the defendants to 
repair was limited to the bridges, and included 
nothing else ; and that the defendants were, 
therefore, not liable to repair fences by the side 
of approaches to bridges over their canal. 

Decision of Kekewich, J. (71 L. J. Ch. 660 : 
66 J. P. 698 ; 87 L. T. 93 ; 18 T. L. E. 642) 

affirmed. 

Attorney-General i\ Oxford Canal Navi- 
gation, (1903) 72 L. J. Ch. 285 ; 51 W. E. 
386 ; 67 J. P. 130 ; 88 L. T. 250 ; 19 T. L. E. 

277 ; 1 L. G. E. 282.— C. A. 

133. Brid ge — Rep a ir — Ap p roach es — Si atuto ry 
Duty to Repair — Extent of Statute of Bridges 
(22 Hen. 8, c. 5).] — A statute passed after the 
date of the Statute of Bridges empowered a 
company to make a cut across a highway, and 
in return imposed upon them the obligation of 
making and maintaining at their own costs a 
bridge to carry the highway across the cut. 

Held — that the company was only liable to 
maintain the bridge and its actual approaches 
with the roadway thereon, the extent of the 
approaches being a question of fact ; and that 
their liability did not necessarily extend to 
a distance of 300 feet from each end of the 
bridge. 


The rule as to 300 feet laid down by the 
Statute of Bridges applies to bridges repairable 
by the county or by prescription, but not to 
cases where the liability is directly imposed by 
a later Act. 

Hertfordshire County Council i\ New 
[Eiver Co., [1904] 2 Ch. 512 ; 53 W. E. 60 ; 
20 T. L. R. 686 ; 74 L. J. Ch. 49 ; 68 J. P. 552 ; 

91 L. T. 796 ; 3 L. G. R. 64— Eady, J. 

XII. PRIVATE STREET WORKS. 

See also Metropolis. 

(a) Charge on Premises. 

See also Landlord and Tenant, 7S— 83, 
116. 

134. Action for Declaration of Charge and 
Order for Sale— Whether Maintainable — Private 
Street Worlis Act , 1892 (55 & 56 Viet. c. 57), 
t s\ 13.] — An action was brought by the plaintiffs 
in the county court against the defendant, as 
the owner of certain piemises, for (1) a declara- 
tion that they were entitled to a charge on the 
premises under sect. 13 of the Private Street 
Works Act, 1892, for apportioned expenses 
incurred under sect. 6 of that Act in private 
street works. (2) An inquiry as to incum- 
brances (if any) on the premises. (3) An order 
for sale of the premises. (4) A receiver. 
(5) Further or other relief. 

The county court judge dismissed the action 
with costs, on the ground that the proceedings 
were unnecessary by reason of the provisions of 
sect. 13 of the Private Street Works Act, 1892. 

Held — that the order asked for, though not 
necessary, was convenient, and that the plaintiffs 
were entitled to it. 

West Ham Corporation v. Sh4RP, [1907] 
[1 K. B. 445; 76 L. J. K. B. 307; 71 J. P. 
100 ; 96 L. T. 230 ; 5 L. G. R, 694— Div. Ct. 

135. Date of u Completion of Worlis ” — ** Final 
Apportionment ” — Vendor and Purchaser — 
« Outgoings ” — Private Street Worlis Act , 1892 
(55 & 56 Viet. c. 57), .56*. 1, 12, 13.]— The 
apportioned expenses of private street works 
executed under the Private Street Works Act, 
1892, become a charge on the premises affected 
thereby as from the date of the completion of 
the works, and not merely as from the date of 
the final apportionment. 

If, therefore, the premises are sold free from 
incumbrances after the completion of the works, 
but before the date of the final apportionment, 
the sum finally apportioned thereon is payable 
by the vendor. 

Decision of Kekewich, J, ([1899] 2 Ch. 496 ; 
68 L. J. Ch. 612 ; 63 J. P. 647 ; 48 W. R. 6 ; 
81 L. T. 80) affirmed. 

Stock r. Meakin, [1900] 1 Ch. 683; 69 L. J. 
TCh. 401 ; 48 W. R. 420; 82 L. T. 248 ; 16 
L T. L. R. 284— C. A. 

136. Enforcement of Charge — Owners Tin - 
hnown — Action against u Owner of Plot X” — 
Substituted Service on Owner of Premises— 
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Orders based thereon for Sale and Conveyance 
— Objection to Title — County Courts Act, 1888 
(51 & 52 Viet. c. 43), s. 73 — County Court Rules , 
1903, Order 7, r. 40 — Public Health Ad, 1875 
(38 & 39 Yict. c. 55), 6*s. 150, 257, 267, Sehed. 4, 
Form Bf \ — A plot of land was subject to a 
charge in favour of the plaintiffs under sect. 257 
of the Public Health Act, 1875, for apportioned 
expenses of paving, incurred by the plaintiffs 
for the owner in default, under sect. 150 of that 
Act, together with interest thereon. The 
expenses and interest remaining unpaid, and the 
plaintiffs, being unable to find the owner in 
default, purported to commence an action in the 
county court to enforce their charge. The 
action was entered and entitled “ The W. Urban 
District Council, of Council Offices, Peel Eoad, 
W., plaintiffs, and the owner of Plot No. 188, 
Canning Load, W., defendant.” An order was 
then obtained by the plaintiffs for substituted 
service on the defendant by advertisement. 
This order was obtained on an affidavit by the 
plaintiffs’ surveyor that he had made repeated 
efforts, but had failed, to ascertain the present 
owner of the plot, and that notices of appor- 
tionment and of a demand for payment had been 
posted on the said land. Subsequently an order 
was made that the expenses and interest were a 
charge upon the land, and that the plaintiffs 
were to be at liberty to sell the premises subject 
to a reserve price, and a further order was made 
declaring that upon such sale the owner of the 
plot should be a trustee for the purchaser within 
the meaning of the Trustee Act, 1893, and that 
the plaintiffs be appointed to convey the said 
plot for the estate of the said owner. The land 
was sold, but the purchaser objecting to the 
title refused to complete. The plaintiffs obtained 
an order in the county court for specific per- 
formance, and the purchaser’s counterclaim for 
rescission of the agreement of sale and return 


latter provision applies -where a tenant for life is 
not willing to find the money himself. 

In re Pizzi, Scrivener r. Aldrldge, [1907] 
[1 Ch. 67; 76 L. J. Ch. 87 ; 71 f. P. 58; 

95 L. T. 722 ; 5 L. G. K. 86-yrNeville, J. 

138. When Charge takes Fffeet — Public 
Health Act , 1875 (3S'& 89 Viet .‘c. 55), ss. 150, 
257.] — The vendors of certain leasehold houses 
had undertaken to pay the outgoings in respect 
thereof up to September 29th, 1903. In February, 
1908, the district council had given notice to 
them, under the Public Health Act, 1875, to do 
certain paving works, and default having been 
made, the council had themselves commenced 
the work, but the whole of it had not been com- 
pleted before September 29th, and the amount 
of expenses attributable to these leaseholds had 
not been apportioned. Upon a summons by the 
purchasers asking for a declaration that the 
vendors were liable to pay this amount when 
apportioned, and for an order accordingly : — 

Held — that upon the true construction of 
sect. 257 of the Public Health Act, 1875, the 
expenses of the local authority did not become a 
charge on the premises until the completion of 
the works, and that the vendors were not liable 
to pay for them. 

Stock v. Mealtin ( [1900] 1 Ch. 683 ; 69 L. J. 
Ch. 401 ; 48 W. B. 420; 82 L. T. 248— C.iA., 
No. 135, supra) followed. 

Decision of Byrne, J. ([1904] 1 Ch. 493 j 73 
L. J. Ch. 382 ; 68 J. P. 253 ; 52 W. E. 392 ; 90 
L. T. 637) affirmed. 

In re Allen and Driscoll’s Contract, 

[1904] 2 Ch. 226 ; 73 L. J. Ch. 614 ; 68 J. P. 

469 ; 62 W. K, 680 ; 20 T. L. E. G0& ; 91 L. T. 

676 — C. A. 

(b) Exemptions from Liability as Owner. 


of deposit was dismissed. 

139. Crown Proper! g— Lands held for Mili- 
IIlld. on appeal, that the order for substi- ; f (l ry Purposes— Ciuim Property wnn]t f-amlhc 
tiued service and the orders ki-ed theicon were Imposition of Pecuniary Burdens Crown 

had and further, ilint on the facts of the case ; e,vprc^lg named in the Statute - Puhhc f health 
the deJendant luid not waived his objection to , Ad, 1875(38 & 39 Viet, c. 55), s. 150 Yulonten' 

I Ad. 1863 (26 A 27 Vici. c. 65 )—M,Hta^y Lands 
■ Act. 1892 (55 A 56 Viet. c. 13). j — The respondent, 
i a colonel in PTis .Majesty 5 " army and the com- 
i manding officer of the Bt Balt. Middlesex 
i Eific Volunteers, by virtue ol' the Volunteer Act. 
1863. purchased the fee simple of certain land at 


title. 

Wt.a ldstont.; Urban District Council v. 
[Everstie d. (1905) 69 J. l\ 258 : 3 L. G. E 

722— Dj v. Ct. 



Private Afreet Voiks Act, 1892. lie lias, by ‘mb - i applied to repav 
rogation to tneir 1 ‘ights. a charge tinder the 1 respondent in pur 


provisions of sect. 13 of that Act on the 
simple of the premise* m rasped of which the 
expenses were incurred, notwithstanding the 
provisions of sect. 17, which piovide that a 
limited owner can raise moneys on such pre- 
mises by mortgage for the payment of such 


expenses so That the principal due on the inorB i visions of sect. 150 of the Public Health Act. 
gage may be repaid within twenty years. The 1 ]H75. 


1 he amount paid by Ihe 
respondent in purchasing the premiss and in 
fee 1 fitting them up for the use of the \olunteer 
battalion. 1 tic premises abut sod upon Nightin- 
gale Lane. The appellants sought to recover 
from the respondent the apportioned amount of 
expenses incurred by them in -evrcmig. levelling, 
and paving Nightingale Lane under the pro- 
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Held — that the land being m fact purchased, 
owned^ aiyl occupied solely for the purpose of 
the volunteer corps, it must be taken to be 
owned a$d occupied for Grown purposes, and 
that therefore the amount of the apportionment 
could not be recovered, as sect. 150 was not by 
express words made binding upon the Crown ; 
and that the principle that Acts of Parliament 
do not impose pecuniary burdens upon Crown 
property unless the Crown was expressly named, 
or unless by necessary implication the Crown 
had agreed to be bound, was applicable to such 
a case. 

Hornsey Urban District Council i \ Hen- 

[NELL, [1902] 2 K. B. 73 ; 71 L. J. K. B. 479 ; 

60 J. P. 623 ; 50 W. B. 521 ; SC I,. T. 423 ; 18 
T. L. B. 522— Div. Ct. 

140 . Indemnity given on earlier Occasion — 
Private Street Worlt* Act , 1892 (55 & 56 Viet. 
c. 57), s. 7 — Objection to Provisional Apportion- 
ment — Premises ought to be excluded.'] — In 1878 
a local authority did some work on the causeway 
or pavement of a street within their district, 
which street was not a highway repairable by 
the inhabitants at large. A portion of the 
expenses incurred by the local authority was 
paid by two frontagers, J. and S. In the follow- 
ing year the local authority passed the following 
resolution : “ Besolved, that an indemnity be 
given to J. and S. against liability on account 
of further expenses that may be occasioned in 
connection with ” the street in question, and 
delivered a copy of such resolution to J. and S. 
In 1902 the local authority resolved to put in 
force the Private Street Works Act, 1892, in the 
said street, and objection was taken to the pro- 
visional apportionment under sect. 7 that the 
premises of J, and S. ought to be excluded from 
the provisional apportionment, relying on the 
above resolution. The justices ordered the 
premises to be excluded on this ground. On 
appeal : — 

Held — that the above resolution afforded no 
valid reason for excluding the premises from the 
provisional apportionment. 

Dodworth Urban District Council r. 

[Ibbotson and Another, (1903) 67 J. P. 

132— Div. Ct. 

141 . Raihoay Company — Land used solely as 
Part of their Raikvay or Works— Land let as 
Garden Growid — Private Street Works Act, 1892 
(55 & 56 Yict. c . 57), s. 22.] — A railway com- 
pany objected to the inclusion of a certain piece 
of land belonging to them in a provisional 
apportionment of the expenses of certain private 
street works in a street on which the land 
abutted, but with which it had no direct com- 
munication, the ground of their objection being 
that the land in question was at the time of the 
laying out of the street used by the company 
wsolely as a part of their line of railway or works 
within the meaning of sect. 22 of the Private 
Street Works Act, 1892. The land in question 
had been acquired by the railway company 
solely for the purpose of their railway and 


works, but the company allowed their servants, 
for the time being, to use it as garden ground 
on payment of a nominal rent. The justices 
found as a fact that it was not used in any way 
as part of the company's railway, sidings, station 
or works, and that, therefore, the company’s 
objection failed, and they refused to state a case 
on the ground that the question was one of fact. 

Held — that, as there was no evidence con- 
trary to the justices’ finding and no point of law 
involved, the Court would not order the justices 
to state a special case. 

B. r. Jones and Others, (1907) 71 J. P. 326 ; 

[96 L. T. 723 ; 5 L. G. B. 722— Div. Ct. 

142 . Railway Company — Land used solely as 
Part of Line of Railway or Sidings — Land used 
for Deposit of Ashes— Public Health Act , 1875 
(38 & 39 Viet. c. 55), s. 150 — Private Street 
Works Act, 1892 (55 A 56 Viet. a. 57), s. 22.] — 
By the Carlisle Corporation Act, 18S7, s. 192 
(similar in terms to sect. 22tf the Private Street 
Works Act, 1892), it was provided that “Ho 
railway company shall be deemed to be an 
owner or occupier in respect of any land of such 
company upon which any street shall wholly or 
partially front or abut and which shall be used 
by such company solely as part of their line of 
railway or sidings and shall have no direct com- 
munication with such street, and the expenses 
incurred by the corporation under the powers of 
the Public Health Acts . . . shall be paid by the 
other owners having frontages abutting on such 
street . . .” 

Held — that land used by a railway company 
for the purpose of depositing ashes thereon did 
not fall within the exemption contained in that 
section. 

In re Carlisle Corporation and Saul’s 

[Executors, (1907) 71 J. P. 502 ; 97 L, T. 

514 ; 5 L. G. B. 1128— Phillimore, J. 

(c) Local Act. 

143 . Liability of Frontagers — Effect of sub- 
sequent General Legislation — Ashton-under- Lyne 
Improvement Act, 1849 (12 & 13 Viet, c . xxxv.) 
— Public Health Act, 1875 (38 & 39 Viet, c . 55), 
ss . 149 and 340. 

A local Act passed in 1849 gave power to the 
municipal corporation of a borough to recover 
from the frontagers of streets within the borough 
the expenses incurred by the corporation in 
paving and otherwise completing such streets. 

The Public Health Act, 1875, provides that the 
urban authority shall level, pave, metal, flag, 
channel, alter, and repair, as occasion may 
require, streets which are highways repairable 
by the inhabitants at large. 

Held — that this provision of the Public 
Health Act did not repeal the provisions of the 
local Act, and, therefore, the municipal corpora- 
tion was entitled to recover from a frontager a 
share of the expenses incurred by them in paving 
a street withm the borough. 

Ashton-under- Lyne Corporation v . Pugh, 

[1898] 1 Q.B.45; 61 J. P.788 ; 67 L. J.Q.B. 

32 ; 77 L. T. 583 ; 46 W. R. 100—C. A. 
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144. Liability of Frontagers to Repair Foot- 
ways — Public Health Act , 1875 (88 & 89 Viet. 
c. 55), 5. 119 — Loral Government Act, 1888 (51 
& 52 Vicfc. c. 41), s. 11. 

A local Act passed in 1871 gave a corporation 
power at any time and from time to time to 
order that, if in any street (whether or not a 
highway repairable by the inhabitants at large) 
there was not a properly paved, asphalted, or 
flagged footway on each side, the owners or 
occupiers of buildings or lands in the street 
should make a footway or pathways at their own 
expense along their respective frontages, and 
provided that, if they made default in so doing, 
the corporation might at any time and from 
time to time execute the works and recover the 
expenses thereof from such frontagers. 

Held — upon the principle laid down in The 
Corporation of Ashton-under-Lyne v. Pugh 
([] 898] 1 Q.B 45), that this provision in the 
local Act as to the liability of frontagers to make 
up the footways is not repealed by sect. 149 of 
the Public Health Act, 1875, or by sect. 11 of the 
Local Government Act, 1888. 

Held, also, that although under this pro- 
vision of the local Act the frontagers can be 
required to make a footway where none exists, 
there is no continuing obligation upon them as 
to such footways when once made, and they 
cannot be called upon to contribute towards the 
expenses of repairing or modernising existing 
footways. 

Decision of Div. Ct. ([1898] 1 Q. B. 847 ; 62 
J. P. 387 ; 67 L. J, Q. B. 508 ; 78 L. T. 422) 
affirmed. 

LoDaEtf. Huddersfield Corporation (No. 1), 

[1898] 1 Q. B. 859 ; 67 L. J. Q. B. 571 ; 62 
J. P.515— C. A. 


(d) Miscellaneous. 

145 . Alteration of Level — Liability of Local 
Authority — Damage done to Property adjoining 
Highway by flow of Water — Plow caused by 
wrongful act of Third Party .] — The defendants, 
the highway board and local authority for the 
district, built a retaining wall across a street for 
the purpose of altering the level of a roadway. 
This wall did not interfere with the ordinary 
flow of surface water across the street and 
alongside the plaintiffs 1 premises, but owing to 
the wrongful act of third parties on land over 
which the defendants had no control, an unusual 
flow of water ran down this street and did 
damage to the plaintiffs’ premises. 

Held — that the defendants were not liable, as 
the damage was occasioned by the unexpected 
flow of water for which they were not respon- 
sible, and that they were not negligent in not 
building this retaimng wall so as to have pre- 
vented the unusual flow of water across the 
street and alongside the plaintiffs’ premises. 

Ely Brewery Co. v. Pontypridd Urban 

[District Council, (1904) 68 J. P. 3 ; 2 
L. G. R. 40— C. A. 


146 . Alteration of Widths of Footway and 
Carriageway dedicated to the Public— Paving 
Expenses — Powers of Urban Authority — In- 
junction — Public Health Act, 1875 *(88r> & 39 
Viet. c. 55), . 9 . 150.]— The plaintiff in the years 
1891 and 1892 dedicated to the publlh a road 
laid out in accordance with plans submitted to 
and approved by the urban district council. In 
1897 the boundaries of the city of Bristol were 
extended and the road came under the jurisdic- 
tion of the defendants, who served notices under 
sect. 150 of the Public Health Act, 1875, on the 
owners of houses^f routing the road, annexing to 
such notices plans which showed an intention 
to turn part of the footways into carriageway. 
The defendants then proceeded to alter the road. 
The plaintiff brought an action for an injunction 
to restrain them from altering the widths of the 
footways and carriageway. 

Held — that a local authority must deal with 
the street as they find it. Sect. 150 of the 
Public Health Act, 1875, gives no power to alter 
the respective proportions of footway and 
carriageway, but only to make good the street 
as dedicated. 

Robertson v. Bristol Corporation, [1900] 

[2 Q. B. 198 ; 69 L. J. Q. B. 590 ; 64 J. P. 389 ; 

48 W. R. 498 ; 82 L. T. 516 ; 16 T. L. R. 358 

— C. A. 

147 . Alteration of Works — Expenses of Sewer- 
ing — Recovery of Expenses — Apportionment of 
Expenses — Jurisdiction of Urban Authority — 
Public Health Act, 1875 (38 & 39 Viet. c. 55), 5. 
150.] — An urban authority under sect. 150 of 
the Public Health Act, 1875, served notices on 
the frontagers of a street requiring them lo 
sewer the street aB therein specified. On default 
the local authority carried out more extensive 
sewage works, but including the work necessary 
for drainage of the street itself, and apportioned 
on the frontagers part of the cost of the more 
extensive works, being the amount which it 
would have cost to sewer the street in accordance 
with the notices. 

Held — that the amount so apportioned was 
recoverable by the local authority. 

Acton Urban District Council v. Watts, 

[(1903) 67 J. P. 400; 1 L. G. R. 594— 

Kekewich, J. 

148 . Contract between two Frontagers — Con- 
struction of Contract — Road originally made by 
Frontagers jointly — One “ to be 'under no 
Liability for Repair ” — Covenant by Others to 
maintain “ until taken to ” by Local Authority — 
Liability for subsequent Works under Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s . 150.] — 
A road was in 1888 widened and made up by 
two frontagers under an agreement, whereby M, 
was not “ to be under any liability to contribute 
to the maintenance or repair of the said roadway 
and sewers and main drain, or any works con- 
nected therewith; but the same were to be 
wholly and solely maintained by T., unless and 
until the same should be taken to by the parish, 
or some other local or public authority.” 

In 1901 the local authority made up the road, 
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or street, and apportioned on M. as a frontager 
the sum qf £108. 

Held — the agreement did not apply to the 
works executed by the authority, and that M. 
could not recover the £108 from T. 

' Decision of Bigham, J. (67 J. P, 238 ; 19 
T. L. R. 57) reversed. 

Mooee r. Todd, (1903) 19 T. L. R. 642 ; 68 J. P. 

[43 -C. A. 

149 . Liability of Frontagers outside the Dis- 
trict of the Authority — Districts of tivo Local 
Authorities — Line of the Kerb of the Street 
forming the Boundary between the Districts — • 
Public Health Act 1875 (38 & 39 Viet. c. 55), 
s. 150.] — The appellants, a local authority, sought 
to recover from the respondents apportioned 
expenses incurred by the appellants in the 
execution of certain works in a road not repair- 
able by the inhabitants at large, known as B. 
road. The boundary between the appellants’ 
borough and the urban district of F. B, ran along 
the line of the kerb of the footpath on the north 
side of the said road, so that the carriageway 
and the footpath on the south side were within 
the appellants’ borough, and the footpath on the 
north side was in the urban district of F. B. 
The respondents were the owners of premises 
abutting on the footpath on the north side, and 
wholly within the urban district of F. B. The 
appellants having made up the roadway and the j 
footpath on the south side under sect. 150 of the 
Public Health Act, 1875, their surveyor appor- 
tioned the cost of the footpath on the south side 
among the frontagers on the south side, and 
sought to make the respondents equally liable 
with the frontagers on the south side for the 
expenses of making up the roadway. 

Held —that under sect, 150 the appellants 
had no power to apportion any part of the cost 
on frontagers not within the area of their 
borough. 

Hornsey Borough Council r. Birkbeck 

[Freehold Land Society, [1906] 1 K. B. 

521 : 75 L. J. K. B. 348 ; 70 J. P. 140 ; 54 

W. R. 528 ; 94 L. T. 700 ; 22 T. L. R. 346 ; 

4 L. a. B. 581— Div. Cfc. 

150 . Satisfactory Sewer— Pipe laid in 1859 
in Private Moad — Surface Water and Drainage 
of several Houses carried away thereby — Road 
sewered and Expenses apportioned on Frontagers 
— Acceptance of Pipe by Local Authority as 
satisfactory Sewer — Knowledge, of Local 
Authority — Lapse of Time — Public Health Act, 
1875 (38 & 39 Viet c. 55), $. 150.]— A road 
having been made by the owners of a building 
estate, about 1859, a 12-inch pipe was laid by 
them along it from end to end. Houses were 
built from time to time in the neighbourhood of 
the road, and some of their owners connected 
their drains with the 12-inch pipe ; but certain 
of the houses which were fii-st built had a 
separate system of drainage into cesspools in a 
wood at the back of their premises. Drainage 
into the 12- inch pipe commenced at least as 
early as 1876. The 12-inch pipe discharged into 


a culvert, and thence into a river. The plaintiffs’ 
predecessors, the local board of health, were 
constituted in 1878, and could in that year have 
put into operation the provisions of sect. 150 of 
the Public Health Act, 1875, There was evidence 
that in 1882 their surveyor knew of at least one 
connection of drains with this pipe, and that 
complaint having been made in 1892 or 1893 as 
to the outfall of the pipe’s contents into the 
river, the local authority subsequently proposed 
a scheme of drainage by which the drainage was 
to be diverted from the 12-inch pipe and carried 
into septic tanks. 

Held — that the pipe was a “ sewer ,} within 
the meaning of the Public Health Act, 1875, and 
had vested m the plaintiffs. 

Held, also, on the evidence, as a finding of 
fact, that the local authority must he taken to 
have been satisfied with the sewer and could 
not now re-sewer the road and proceed against 
frontagers under sect. 150 of the Public Health 
Act, 1875. 

Semite , when a sewer has thus existed for a 
long period of years it must be inferred that the 
sewer has been accepted by the local authority 
as a sewer laid to their satisfaction. 

Bonella v. Twickenham Local Board ((1887) 
20 Q. B. D. 63 ; 57 L. J. M. C. 1 ; 52 J. P. 536 ; 
36 W. R. 50 ; 58 L. T. 299— C. A.) applied. 

Wilmslow Urban District Council r. Side- 

[BOTTOM, (1906) 70 J. P. 537 ; 5 L. G. R. 

SO — Neville, J. 

151 . Scotland — Register of Streets — Fixing 
Width for Purpose of regulating Height of 
Buildings — Width as at Present, or as intended 
to be ajtcr Widening —Glasgow Building Regula- 
tion Act, 1900 (63 & 64 Viet. <\ cl.), »- 20.]— The 
master of works in fixing the width of a public 
registered street in Glasgow must determine the 
width as it actually exists, and not as it will 
be if the street be widened. 

But if the master of the works inserts in the 
register a width calculated on a prospective 
widening, an action will be premature before the 
register is finally approved by the sheriff. 

Decisions of Ct. of Sess. ((1905) 7 F. 1020, 
1034) affirmed. 

Hisbet v. Hamilton and Others ; Cale- 
donian Ry. v. Glasgow Corporation, 
[1907] A. C. 168, 160— H. L. (Sc.). 

(e) New Streets. 

Sec also Markets and Fairs, 2. 

152 . Ancient Highway — Decisions — Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet, 
c. 34), s. 63 — Public Health Act , 1875 (38 & 39 
Viet, o, 55), s. 157,] — The decisions under 
sect, 157 of the Public Health Act, 1875, as to 
what is a new street apply in considering what 
constitutes a “new street” in sect. 63 of the 
Towns Improvement Clauses Act, 1847. 

The defendants proposed to erect buildings on 
the east of an ancient highway, on the west side 
of which buildings extended for 485 feet. There 
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were no buildings on the east side except two 
cottages, on the site of which the defendants 
proposed to build a building 233 feet long. The 
district council required the defendants to set 
back their buildings so as to leave a road 30 feet 
wide, which they refused to do. 

Held — that the new buildings would make 
the old highway a new street within the meaning 
of the Act. 

Robinson v. Local Boned of Barton- Bedes 
( (1883) 8 App. Cas. 798 ; 53 L. J. Ch. 226 ; 48 
J. P.276; 32 W. R. 249 ; 50 L. T. 57— H. L. (E.) ) 
applied. 

Attorney- General r. Rufford & Co., Ld., 

[1899] 1 Ch. 537 ; 68 L. J. Ch. 179 ; 63 J. P. 

232 ; 47 W. R. 405 ; 80 L. T. 17— North, J. 

153 . Drainage Bye-lam — Channelling — In- 
validity — Uncertainty — Public Health Act, 1875 
(38 & 39 Viet, c. 55), ,s. 157 — Private Street 
Works Act , 1892 (55 & 56 Viet. c. 57), ss. 6, 
7.] — In pursuance of the powers conferred by 
sect. 157 of the Public Health Act, 1875, the 
appellants made with respect to new streets and 
buildings a bye-law providing that in the case of 
certain classes of streets there should be con- 
structed on each side of the street a proper 
channel of a given size “ either of granite cubes 
laid on a bed of cement concrete at least six 
inches in thickness or otherwise in a suitable 
manner and with suitable materials.” 

Held — that the bye-law was not bad either for 
being inconsistent with sect. 150 of the Public 
Health Act, 1875. and sects. 6, 7 of the Private 
Street Works Act, 1892, or for uncertainty. 

Leyton Urban District Council v. Chew, 

[1907] 2 K. B. 283 ; 76 L. J. IC. B. 781 ; 71 

J. P. 855 ; 96 L. T. 727 ; 5 L. G. R. 837 

— Div. Ct. 

154 . Drainage Bye-lam — Breach of Surveyor's 
Specification — Original Offence — Continuing 
Offence — Inclusion in one Conviction — Notice of 
continuing Offence — Information not mentioning 
— Surface Water Sewer — Validity of Bye-lam — 
Local Act — Public Health Act , 1875 (38 & 39 
Viet. c. 55), ss. 156, 158, 183.] — Bye-laws as to 
new streets made in 1876 under sect. 156 of the 
Public Health Act, 1875, required drains to be 
laid as specified by the city surveyor, and pro- ! 
videda penalty and further daily penalties in the 
case of a continuing offence. A local Act of 1903 
for the first time empowered the corporation to 
require separate surface water sewers, and the 
surveyor specified accordingly for a certain new 
street in which the appellant was building 
houses. The appellant disregarded the specifica- 
tion, and a formal notice was served on him 
informing him that he was liable to daily penal- 
ties if he continued the offence. He disregarded 
the notice, and an information was laid against 
him for carrying out certain works in a new 
street otherwise than in accordance with the 
specification of the city surveyor, by draining 
roof water into a drain other than the surface 
water sewer, contrary to the bye-laws, no reference 


being made to the continuance of the offence. 
The magistrate convicted the appellant, and 
indicted a penalty of £5, and a further penalty 
of £2 a day for each day that th*e Offence 
continued. # 

Held— affirming the conviction, (1) that the 
same person being responsible for both the 
original construction of the works and then* 
subsequent maintenance, the construction and 
maintenance were not separate offences, and 
might, therefore, be included in one information 
and summons ; (g) that as the appellant had 
received notice prior to the date of the informa- 
tion that he was offending against the bye-laws, 
and that he was liable to an additional daily 
penalty during the continuance of the offence, 
the magistrate could deal with the continuance, 
although the information did not refer to it ; 
and (8) that though the bye-laws were made in 
1876, and power to require separate surface 
water sewers was not given to the corporation 
till the passing of the Act of 1903, the penalties 
were rightly inflicted for breach of the bye-law, 
as that Act had extended the requirements 
which the surveyor might lawfully include in his 
specification. 

Airey v. Smith, [1907] 2 K. B. 273 ; 76 L. J. 

[K. B. 766 ; 71 J. P. 285 ; 96 L. T. 691 ; 23 
T. L. R. 447 ; 5 L. G. R. 713— Div. Ct. 

155 . Laying Out — What amounts to — Reser- 
vation of Strip of Land between Building 
Plots and Boad — Parts of Strip thrown into 
Road .] — By the bye-law of a local authority 
“ every person who shall intend to make or lay 
out any new street” was to give notice of such 
intention to the local authority, and to deposit a 
plan and section of the intended new street as 
specified in the bye-law. 

F. bought a strip of land fronting an occupa- 
tion road fifteen or sixteen feet wide, of which 
he did not own the soil. He cut up the land 
into plots, but reserved a strip six feet wide, 
along the whole of the frontage to the lane. He 
sold four of the plots, and on the purchasers 
erecting houses thereon, he took away the hedge 
between the reserved strip and the road opposite 
the plots sold, throwing the portions of the 
reserved strip opposite the plots sold into the 
lane. 

Held — that there was no evidence that F. 
intended to make and lay out a new street 
withm the meaning of the bye-law. 

Fellowes v. Sedgeley Urban District 

[Council, (1906) 70 J. P. 412 ; 4 L. G. R. 970 

— Div. Ct. 

156 . Laying out New Street — Bye-laws — Public 
Health Act , 1875 (38 & 39 Viot. tf. 55).— B. was 
the owner of a piece of land on one side of a 
road 160 yards long, which road was of less 
width than that required by the local bye-laws 
for a new street. On the roadside of B.’s land 
was a wooden fence. This fence B. removed 
and on its site built a wall and subsequently 
proposed to build a house inside the wall. The 
opposite side of the road was defined by a wall 
enclosing a dwelling-house. The justices were 
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of opinion that B. had defined the line of road 
and l^ad converted the road into a new street, 
and convicted him of laying out a new street 
not in accordance with the bye-laws. 

Held— that there was no evidence oi laying 
out a new street and that the conviction ought 
to be quashed, as what the defendant did was 
simply to substitute a wall for the wooden fence 
bounding his property. 

Bushell t . Creer, (1900) 64 J. P. 600— 

[Div. Ct. 


157. Laying out or constructing a new Street 
_ Bye-laws — Claim for Injunction — Special 
Remedies provided by Bye-law or Statute 
Attorney- General not a Party to Action^] The 
defendants were the owners of a piece of 
land in the shape of a triangle, two sides of 
which abutted upon public highways within the 
plaintiffs’ borough, and they erected thereon 
certain houses without removing the fences, but 
they made the necessary openings here and there 
so as to provide means of entrance to and exit 
from the houses that were being built. _ They 
did not attempt to alter or interfere with the 
roadways. The plaintiffs claimed an injunction 
to restrain the defendants from laying out or 
constructing the roads, or either of them, as “ new 
streets” or “a new street ” in contravention of 
the bye-laws, which required “ new streets to 
be of a specified width. 

Held— ( 1) that, on the question of fact, the 
learned judge was quite justified in drawing the 
inference that the defendants were not laying 
out or constructing a new street or anything of 
the kind within the meaning of the bye-laws. 
(2) That, as no proprietary rights of the plaintiffs 
wei e being interfered with, they could not enforce 
the bye-laws by an action for an injunction m 
their own name, but only by the special remedies, 
namely, proceeding for penalties, and removing 
work done contrary to the bye-laws, as provided 
by the statute and bye-laws, or by an informa- 
tion by the Attorney-General on their relation. 
And that therefore the action could not be 
maintained by the urban authority, even if it 
was right upon the facts. 

Judgment of Buckley, J. in Attorney- General 
v Ashbourne Recreation Ground Co. ([1903] 

1 Ch. 101 ; 72 L. J. Ch. 67 ; 67 J. P. 73 ; 61 W. ft. 
125 ; 87 L. T. 561 ; 19 T. L. ft. 39, see Local 
Government, No. f 25), approved. 

Decision of Joyce, J. ([1902] 2 Ch. 183 ; 71 
L. J. Ch. 754; 86 L. T. 612 ; 18 T. L. R. 489) 
affirmed. 

Devonfort Corporation t, Tozer, [1903^ 

fl Ch. 759 ; 72 L. J. Ch. 411 ; 67 J. P. 269 ; 

52 W. R. 6 ; 88 L. T. 113 ; 19 T. L R. 257 ; 

1 L. G. R. 421 — ‘C. A. 

158. Level, Betermination of— Local Auth ority 
- fixing Minimum Level for New Street— Low- 
lying Land— Provision necessary for Surface 
Water and Sewage — Reasonableness — Foi'ts- 
month Corporation Act , 1883 (46 & 47 Viet, 
c*. ccxi.), ss. 16, 17, 31.] — A public authority, 


acting under their local Act, required a new 
street to he constructed (if at all) with a 
minimum level of nine feet above Ordnance 
datum. This would necessitate raising the level 
of some 200 acres at an estimated cost of 
£ 220 , 000 . 

Held— that, having regard to the nature of 
the locality and other circumstances, the 
requirement was reasonable. 

Great Salterns Syndicate v . Portsmouth 

[Corporation, (1904) 68 J. P. 48— Qr. Sess. 

159. Marne— Mamed by Owner — Re-named by 
Local Authority — Defacement by Owner — 
Offence — Toxons Improvement Clauses Act , 1847 
(io & 11 Viet. c. 34), s. 64.]— The appellant was 
minded to lay out a new street upon his estate 
for building purposes, and upon his plans he 
called that street “ Midhurst Avenue.” This was 
brought to the knowledge of the local authority, 
but they exercised no judgment in respect of 
that proposed name. The local authority then 
determined bond fde that the street should be 
called “ Collingwood Avenue,” and they put up 
a board in the street with that name upon it. 
The appellant defaced that name, and was con- 
victed under sect. 64 of the Towns Improvement 
Clauses Act, 1847. 

Held— that, considering the duty imposed 
upon the local authority by sect. 64 of the Towns 
Improvement Clauses Act, 1847, the appellant 
had no right to deface the name ; that if he had 
any right as owner to call the street “ Midhurst 
Avenue” he ought to have enforced his right 
by taking legal proceedings against the local 
authority to restrain them from putting up the 
board with another name ; and that the conviction 
was right. 

Collins v. Hornsey Urban District 
[Council, [1901] 2 K. B. 180 ; 70 L. J. K. B. 
802 : 65 J. P. 600 ; 49 W. R. 620 ; 84 L. T. 

839 ; 17 T. L. R. 487— Div. Ct. 


(f) Notices. 

160. Amendment of Plans, S,'G. — Original 
Resolution of Local Authority— Fresh Motices— 
Justices' Biscretion — Private Street Works Act, 
1892 (55 & 56 Viet. 0 . 57), ss. 6, 7, 8.]— Where 
justices are asked to amend the plans, &c., sub- 
mitted under the Private Strqet Works Act, 
1892, by a local authority, they have, under 
sect. 8, jurisdiction to do so without expressly 
amending the original resolution of the local 
authority, and also without directing further 
notices to be given to persons affected who have 
had notice of the original scheme and have not 
given notice of objection. An order made in 
such circumstances, declaring the local authority 
entitled to a charge on the property of such, 
persons for their proportion of the expense, is 
therefore valid. 

Though sect. 6 gives the justices a discretion 
in such cases as to adjourning and directing 
further notices to be served, it is desirable, In 
cases of importance, that an adjournment should 
take place, and that notice should be given to 
persons affected who are not before the Court. 



128 


HIGHWAYS, STREETS AND BRIDGES. 


124 


Private Street Works — Continued. 

Decision of Stirling, J. ([1899] 1 Ch. 168 ; 
68 L. J. Ch. 96 ; 68 J. P. 23 ; 47 W. R. 328 ; 79 
L. T. 544 ; 15 T. L. R. 101) affirmed. 

Twickenham Urban District Council v. 

[Munton, [1899] 2 Ch. 603 ; 68 L. J. Ch. 601 ; 

47 W. R. 660 ; 81 L. T. 136 ; 15 T. L. R. 457 

— C. A. 

161. Paving and Sewering Expenses Notice — 
11 Bach Roads ” - — “ Cross Roads ” — Action in 
High Court — Limitation of Time — Summary 
Jurisdiction Act , 1848 (11 & 12 Viet. c. 43), s. 11 
— Blackburn Impnnement Act, 1882 (45 & 46 
Viet. c. eexliii.), s. 232.] — By sect. 232 of the 
Blackburn Improvement Act, 1882, all expenses 
recoverable under the Act may be recovered in 
a summary manner, or in the superior Courts, or 
any court of competent jurisdiction. The plain- 
tiffs made up and paved a road m their district 
under the provisions of the said Act and served 
notices on the frontagers demanding payment of 
the expenses thereof. Upon default in payment 
the plaintiffs, more than six months after the 
service of the notice, sued the frontagers to 
recover the expenses. The paving notices upon 
frontages in two cross roads described the two 
roads as “ back roads ” only. The local Act 
defiued a “ back road ” and also a “ cross road.” 

Held — that the notice was ample, as the 
mistake in the description of the roads as “back 
roads,” could not have misled the defendants ; 
that the limitation of six months imposed by 
sect. 11 of the Summary Jurisdiction Act, 1848, 
did not apply to the alternative proceedings in 
the High Court ; and that, therefore the action 
was not brought too late. 

West IIa7n Local Board v. Mud dams ((1876) 
40 J. P. 470 ; 33 L. T. N. S. 809, and Tottenham 
Local Board v. Rowell , (1876) 1 Ex. D. 514 ; 46 
L. J. Q. B. 432 ; 25 W. R. 135; 35 L. T. 887— 
C. A.) distinguished, 

Hammersmith Vest)' if v. Lowe nf eld ([1896] 
2 Q. B. 27S ; 65 L. J. Q B. G62 ; 60 J. P. 600 ; 
45 W R. 60 ; 75 L. T. 182 — Div Ct.) overruled. 

Decision of Mathew, J. ((1901) 17 T. L. R. 175) 
affirmed on first point and reversed on last 
point. 

Blackburn Corporation <c. Sanderson, 

[1902] I K. B. 794; L. J. K. B. 590; 66 J. P. 

452 ; 86 L. T. 301 ; 18 T. L. R. 436— C A. 

162. Service of Notices — Condition precedent to 
recovery of Expenses — “ Reputed Owners ” — 
Private Street Worts Act , 1892 (55 & 56 Viet. c. 
57), ss. 6, 12, Sch., Part /.] — A local authority, 
who were going to carry out private street works, 
sent a notice of the provisional apportionment to 
u The H. Quarry Co., Ld,, D. Robinson, manager,” 
who were described in the apportionment as 
“owners, or reputed owners,” of certain premises 
liable for a share of the costs ; they were in fact 
ex-lessecs, and the -defendant, the real owner of 
the premises, never received a notice, or heard 
of the plans of the authority. After completion 
of the works a final apportionment was sent, 
addressed m the same way ; and then the autho- 


rity, discovering their mistake, served an amended 
final apportionment upon the defendant, and 
sued him for the apportioned amount. 

Held — that they could not recover, for the 
due service of the notices was a condition pre- 
cedent ; and that, though the Quarry Co. were 
in fact the “ reputed owners,” service on the 
premises of a notice addressed to them, and not 
to “ the owner,” did not satisfy the statute. 

Wirral Rural District Council v. Carter, 

[1903] 1 K. B. 646 ; 72 L. J. K. B. 332 ; 67 J. 

P. 31 ; 51 W. Rf 414 ; 89 L. T. 171 ; 19 T. L. 

R. 153 ; 1 L. H. R. 206 -Div. Ct. 

163. Service of Notices — Public Health Act, 
1875 (38 & 39 Viet. o. 55), 55 . 150, 267.]— The 
respondent was the owner of a strip of unenclosed 
land adjoining a new street, which the local 
authority resolved should be made up. The local 
authority prepared the usual notice under sect. 
150 of the Public Health Act, 1875, requiring 
the street to be sewered, levelled, paved, &c., 
addressed it to “ the owner,” and affixed it in a 
conspicuous place on the strip of land pursuant 
to sect. 267 of the Public Health Act, 1875. The 
owner did not do the work. The local authority 
thereupon did the work and apportioned the 
expenses on the owner. The owner did not pay. 
In proceedings to recover the amount before the 
justices, they found that the owner and his place 
of residence were known to the surveyor and 
the assistant surveyor of the local authority, but 
not to the clerk who drew and posted the notice, 
and that the notice did not come to the know- 
ledge of the owner. The justices held that the 
notice was not properly served, and dismissed 
the complaint. 

Held — that the justices were wrong, and the 
notice was properly served under sect. 26/ of the 
Public Health Act, 1875. 

Sharpley V. Bear, (1904) 67 J. P. 442— Div. 

[Ct. 

(g) Objections. 

164. A) hit ration — Paving and Sewering 
Expenses — Apportionment — Items of Total 
Amount — Public Health Act , 1875 (38 A 39 Viet. 
c. 55), ss. 150, 257 ]— Where a local authority 
executes paving and other works in a street under 
sect. 150 of the Public Health Act, 1875, and the 
apportionment is disputed, the arbitrators 
appointed to settle the dispute have no jurisdic- 
tion to inquire into the items of the total amount 
certified by the surveyor. 

Bayley v. Wilkinson ((1864) 16 0. B. (n. S.) 
i 161 ; 33' L. J. M. C. 161; 12 W. R. 797) 
followed. 

Cawston v. Bromley Urban District 
[Council. (1901) 17 T. L. R. 25— Div. Ct. 

165 . A rbitralion — Apportionment — List ices — 
Jurisdiction to entertain Objections — Public 
Health Act , 1875 (38 & 39 Viet. c. 56), ss. 150, 
257, and 268.]- — The only power which an arbi- 
trator appointed to apportion paving expenses 
under sect. 150 of the Public Health Act, 1875, 
has, is to divide up the total sum which the local 
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authority have decided to be the cost of the 
work. He has no jurisdiction to entertain 
objections to the total cost of the work as given 
to him by lie local authority. 

In proceedings against a frontager under sect. 
257 of the Public Health Act, 1875, for the 
recovery of paving expenses the justices have 
power to entertain objections which offer an 
answer to the whole of the frontager’s liability, 
but have no power to entertain objections as to 
the amount of his liability. 

The only method in which a frontager can 
take objection to the decision of the local 
authority as to the works to be carried out under 
sect. 150 of the Act is by appeal to the Local 
Government Board under sect. 268. 

Hornsey Local Board v. J9«m([1893] 1 Q. B, 
756 ; 62 L. J. Q. B. 427 ; 57 J. P. 612 ; 68 L. T. 
503) discussed. 

Queer e, whether in carrying out private street 
works under sect. 150 an authority is entitled 
to add 5 per cent, in respect of office expenses to 
the actual cost of the work. 

In re Hanwell Urban District Council 

[and Smith, (1904) 68 J. P. 496 ; 2 L. G. B. 

1350--Channell, J. 

166. Determination by Court of Summary 
Jurisdiction — Bight of appeal to Quarter 
Sessions — Bight of appeal to Local Government 
Board — Bublie Health Act , 1875 (38 & 39 
Viet. c. 55), s. 269 — Private Street Works Act, 
1892 (55 & 56 Viet. c. 57), ss, 1, 6, 
7, 8.] — If an owner of premises shown in 
a provisional apportionment as liable to be 
charged with any part of the expenses of exe- 
cuting works under the Private Street Works 
Act, 1892, objects to the proposals under sect. 7 
of the Act, and the urban authority applies to a 
court of summary jurisdiction to determine the 
matter of such objections, he has a right of 
appeal from such determination to quarter 
sessions under sect. 269 of the Public Health 
Act, 1875, as sect. 1 of the Private Street Works 
Act, 1892, provides that it is to he construed as 
one with the Public Health Acts. 

Semble — under the Act of 1892, there is an 
appeal to the Local Government Board. 

Hayles v. Sandnwn Urban District Council 
([1903] 1 K. B. 169 ; 72 L. J. K. B. 48 ; 67 J. P. 
177; 51 W. R. 348; 88 L. T. 61 -Div. Ct., 
No. 168, infra) explained. 

Pearce v. Maidenhead Corporation, [1907] 

[2 K. B. 96 ; 76 L. J. K. B. 691 ; 71 J. P. 230 ; 

96 L. T, 639 ; 5 L. G. R. 622— Div. Ct. 

167 . Memorial by Owners — Objection, What is 
an — Private Street Works Act, 1892 (55 & 66 
Viet, c . 57), s< 7.] — An urban authority resolved 
to sewer, level, pave, &c., a certain road within 
their district under the provisions of the Private 
Street Works Act, 1892, and a provisional 
apportionment of the expenses of the works was 
prepared and approved. The owners of certain 
premises shown in the' provisional apportion- 
ment as liable to be charged with part of the 


expenses of executing the works, delivered to 
the authority a memorial stating that they had. 
no desire that the road should be taken over by 
the sanitary authority, and that the proposed 
works were unreasonable and unnecessary, and 
asking that before further steps were taken to 
carry out the works inquiry should be made into 
the matter. 

Held — that such a memorial was not notice 
of objection within the meaning of sect. 7 of the 
Private Street Works Act, 1892, and therefore 
that it did not cast upon the urban authority 
the obligation of taking the proceedings pre- 
scribed by sect. 8 (1) of that Act. 

Southampton Corporation v. Lord, (1903) 
[67 J, P. 189 ; 1 L. G. R. 324— C. A. 

168 . Ho Objection taken in Prescribed Manner 
— Final Apportionment — Attempt to raise Objec- 
tion before Justices — Private Street Works Act, 
1892 (55 & 56 Viet. c. 57), .«?. 12.]— The appellant 
was a frontager of a street which had been 
“made up,” &c., under the Private Street Works 
Act, 1892. When proceedings were taken before 
the justices to recover from him his apportioned 
share of the expenses, he attempted to establish 
that the surveyor had allowed the contractor to 
deviate from the specifications, and that the 
works had never been “ completed.” 

Held — that such an objection could probably 
have been raised under sect 12 at the proper 
time ; but that, in any case, the justices were 
right in not allowing it to be raised before, 
them. 

Hayles v. Sandown Urban District 

[Council, [1903] 1 K. B. 169 ; 72 L. J K. B 

48 ; 67 J. P. 177 ; 51 W. R. 348 ; 88 L. T. 61 ; 

1 L. G. R. 187— Div. Ct. 

And see No, 166, supra . 

169 . Ho Objection taken in Prescribed Manner 
— Completion of Works — Final Apportionment of 
Expenses — Inclusion of Cost of Sewer already hi 
the Street made under Agreement with Local 
Authority — Frontager — Right to Question 
Apportionment before Justices — Private Street 
Works Act , 1892 (55 & 56 Viet. c. 57), ss. 6, 7, 
12.] — The respondent purchased a house in a 
street which had in front of it a sewer made by 
a private individual under an agreement with 
the appellants. The respondent knew nothing 
of the agreement. The appellants having 
decided to make up and sewer the street under 
sect. 6 of .the Private Street Works Act, 1892, 
caused a notice to be served on the respondent 
as a frontager, and no notice of objection was 
given by the respondent under sect. 7 of the Act. 
The work having been done by the urban 
authority, notice of the final apportionment 
(which included the cost of the sewer previously 
laid as aforesaid) was served on the respondent, 
and no objection was taken by her under sect. 12. 
Upon proceedings before the justices to recover 
the amount of the final apportionment, 

Held — that the respondent having failed to 
object either under sect. 7 or sect. 12 of the Act, 
no objection could be raised by her that the cost 
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of the said sewer ought not to have been included 
in the apportioned expenses. 

Teddington Urban District Council r. 

[VILE, (1906) 70 J. P. 381 ; 4 L. G. R. 782 

— Div. Ct. 

170. Res judicata — Highway Repairable by 
the Inhabitants at Large — Judgment m rem — 
Private Street Works Act , 1892 (55 & 56 Yict. 
c. 57), ss. 6, 7, 8.] — Certain sections of the Wake- 
field Corporation Act, 1887 (50 & 51 Yict. c. lxxi.), 
are similar to sects. 6, 7 and 8 of the Private 
Street Works Act, 1892. In 1898 the Corpora- 
tion of Wakefield served notices under those 
sections of their local Act to do up a street called 
Sludge Lane, and it was objected that the street 
was a highway repairable by the inhabitants at 
large. A court of summary jurisdiction heard 
and determined the objection and found that the 
street was a highway repairable by the inhabi- 
tants at large. In 1901 the corporation served 
notices under the sections in respect of the same 
street with the addition of some 80 yards. 
On objection being taken that the matter was 
res judicata, the court of summary jurisdiction 
so held. 

Held — that the matter was res judicata . 

R. v. Hutchins ((1881) 6 Q. B. D. 300; 50 
L. J. M. C. 35 ; 45 J. P 404 ; 29 W. R. 724 ; 44 
L. T. 364) distinguished. 

Decision of C. A. ([1908] 1 K. B. 417; 72 
L. J. K. B. 345 ; 67 J. P. 121 ; 5i W. E. 305 ; 
88 L. T. 225 ; 19 T. L. R. 214) affirmed. . 

Wakefield Corporation v. Cooke, [1904] 

[A. C. 31 ; 73 L. J. K. B. 88 ; 68 J. P. 225 ; 

52 W. 11 321 ; 89 L. T. 707; 20 T. L. R. 115 ; 

2 L. G. R. 270— H. L. (E.). 

(h) Owners. 

Sec also Metropolis. 

171. “ Adjoining" or “ fronting on" Street — 
Railway Line running under Street — Bridge and 
Parapets — Greenock Corporation Act , 1893 (56 
k, 57 Yict. r. clxxx.), s. 34.] — By a local Act, 
liability for paving a street was imposed upon 
all “lands or heritages” in it or fronting or 
adjoining both sides of the line thereof. A rail- 
way company, in order to carry their line under 
the street at right angles, bought and demolished 
houses on each side of the street ; they then 
excavated the ground to form a cutting, and 
carried the roadway across on a bridge ; this 
bridge, with its parapets and steps leading down 
to a station m the cutting, was the property of 
the company. 

Held — that the company were owners of 
property “adjoining” the street. 

Great Pastern By . v. Hackney Board of 
Works ((1883) 8 App. Gas. 687 ; 52 T, J. M. U 
105 ; 48 J. P. 52 ; 31 W. E. 709 ; 49 L. T. 509— 
H. L.) distinguished. 

Cameron v. Caledonian By., (1905) o F. 763 

[— Ct. of dess. 


172. Extra Commercfum Premises — Mode of 
Provisional Apportionment — Pleasure Ground 
owned by Urban District Council — hether 
Extra Commercium — Private Street Works Act, 
1892 (55 & 56 Yict. c. 57), m. 6, 7, *10.] -The 
appellants resolved to execute certain private 
street works as defined by the Private Street 
Works Act, 1892, and the respondents, as owners 
of premises abutting on the street, by written 
notice objected to the provisional apportionment 
on the ground that certain land which was the 
property of the appellants and which abutted on 
the street ought to be inserted. At the hearing 
of the objections it was proved before the justices 
that the land in question had been bought by the 
appellants under the Public Health Act, 1875, 
for a public pleasure ground, and that under the 
covenants in the conveyance they were bound to 
keep it open as a recreation and pleasure ground 
for the use of the public for ever. The appel- 
lants contended that they were not “ owners ” 
within the Public Health Act, 1875, and the 
Private Street Works Act, 1892, the land being 
incapable of being let at a rack rent, and that 
such land was not premises on which the expenses 
could be apportioned. The respondents con- 
tended that the land was within the terms of 
sects. 6 and 10 of the Private Street Works Act,* 
1892, and must, therefore, be included in the 
apportionment. The justices were of opinion 
that the latter contention was correct, and that 
the expenses should be apportioned on all the 
premises abutting on the street, including 
the land in question, and they directed the 
provisional apportionment to be amended 
accordingly. 

Held — (I) that all premises abutting on a 
street, even though extra commercium , must be 
included in a provisional apportionment under 
the Private Street Works Act, 1892, although 
eventually liotlnngmaybechargedagamstthem ; 
(2) that the pleasure ground m question was not 
land extra commercium. 

nERNE Bay Urban District Council v. 

[Payne & BArley, [1907] 2 K. B. 130 ; 76 

L. J. K. B. 685 ; 71 J. P. 282 ; 96 L. T. 666 ; 

23 T. L. E. 442 ; 5 L. G. E. 631— Div. Ct. 

173. “ Owner”— Premises Let at a Rack-rent.] 
— F. held certain premises in the city of Dublin 
under a lease from A. at the yearly rent of £34. 
The Poor Law valuation was £3S. F. had sub- 
let portions of the premises to weekly tenants, 
and received from these lettings £107 a year. 
F. was herself m occupation of the residue of the 
premises, the letting value of which was estimated 
at £19 10,s*. a year. 

Held — that F. was Ihe “owner” of the 
premises within the meaning of sect. 2 of the 
Public Health (Ireland) Act, 1878, where the 
definition of “ owner ” is the same as in sect. 4 
of the English Act of 1875. 

Eice r. White, [1904] 2 Tr. It. 8— K, B. D. 

174. Owner" — Change of Ownership before 
Demand for Payment .] — At the date of the 
making and publishing of an order for the paviug, 
&c , of a street the defendant was an owner of 
lands, subject to a mortgage, adjoining the street 
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in question, and he continued as owner for more 
than a month after the last publication of the 
order. ^Che defendant never executed the 
required wgrks, and his share of their estimated 
expense was demanded from him by the plain- 
tiffs. At the time of making such demand the 
defendant had ceased to be owner, the mort- 
gagees having entered into possession and receipt 
of rents. 

Held — that the defendant was liable for the 
amount demanded notwithstanding that he 
had ceased to he owner when the demand was 
made. 

Belfast Corporation i\ Hill, [1004] 2 Ir. E. 

[105 — K. B. D. 

175. { ‘ Owner ” — Absence of Objection to 
Apportionments — Liability of “ Owner *’ of 
Premises shown in a Provisional Apportionment 
— Estoppel. — An urban authority, under the 
provisions of a local Act analogous to the 
Private Street Works Act, 1802, resolved to 
execute certain private street works, and served i 
statutory notices on a firm of estate agents as 
“ owners ” within the meaning of sect. 4 of the 
Public Health Act, 1875, of premises fronting, 
adjoining, or abutting on the street. The agents 
made no objection to the provisional or final 
apportionment of expenses. Borne time after 
the works had been completed and the final 
apportionment made, the agents discovered that 
the boundary wall fronting the street was not 
part of their premises, hut was the property of 
other owners, and they therefore denied liability 
for the apportioned expenses, on the ground that 
their premises did not in fact abut on the street. 

Held — that inasmuch as their names appeared 
in the provisional apportionment as owners of 
the premises fronting the street, and, although 
served with the statutory notices, they had made 
no objection to the proposals of the urban 
authority on the ground that their premises 
ought to be excluded from the provisional 
apportionment, the agents were liable for the 
apportioned expenses. 

Wallasey Urban District Council v. 

[Walker & Co,, (1906) 70 J. P. 199; 4 
L. a. It. 1042— Bray, J. 

176. “ Owner ” — Mortgagee in Possession — 
Service of Notices — Private Street TFu/'M Act, 
1S92 (55 & 56 Viet. u. 57), 55. 6 (3), 12 (1), 13 (1) 
—Public Health Act , 1875 (38 & 39 Viet. c. 55), 
,v. 4.] — An urban district council served a copy 
s of a resolution to execute certain private street 

works under the Private Street Works Act, 1892, 
upon a mortgagor of two houses as “ owner ” of 
the houses. They executed the works and served 
notice of final apportionment upon the mortgagor 
as “ owner.” At the time when the copy resolu- 
tion and the notice were served, mortgagees of 
the premises were in possession. Upon action 
by the mortgagees to restrain the council from 
selling under sect. 13 (1) of the Act in order to 
recover the sums apportioned. 

Held— that as the mortgagees were in posses- 
sion when the copy resolution and the notice 

B.D. — VOL. II. 


were served on the mortgagor, the council had 
not served the “owner” as defined by sect. 4 of 
the Public Health Act, 1875, and that they were 
not, therefore, entitled to sell the premises. 

Maguire v. Leigh-on-Sea Urban District 

[Council, (1906) 70 J. P. 479 ; 95 L. T. 319 ; 

4 L. G. It. 979— Div. Cfc. 

177. “ Owner in default ” — Change of Owner- 
ship after completion of Works atul before 
Demand for Payment — Public Health Act , 1875 
(38 k 39 Viet. c. 55), 55 . 150, 257.] — The appellant 
was the owner of certain premises in June, 1S99, 
and had served upon him as such owner a notice 
under sect. 150 of the Public Health Act, 1875, 
calling upon him to sewer, level and pave the 
street upon which his premises abutted. The 
respondents, in default of compliance with such 
notice, executed the work, which was completed 
in December, 1901. Formal notice of the appor- 
tionment of the expenses of such work was 
served on the appellant in November, 1902, 
and on May 20th, 1903, a demand in writing 
for the amount apportioned in respect of the 
premises was served upon him. In April, 1902, 
before the demand was made, the appellant had 
ceased to be the owner of the premises. 

Held — that as the appellant was the owner 
of the premises when the works were completed, 
he was liable to pay the amount apportioned in 
respect thereof. 

Dicta in R. v. Swindon Local Board ((1879) 

4 Q. B. D. 305 ; 48 L. J. Q. B, 119 ; 43 J. P. 431 ; 
27 W. ft, 732 ; 40 L. T. 424— C. A.) disapproved. 

Decision of Div. Ct. (66 J. P. 245 ; 90 L. T, 
489 ; 20 T. L, E. 289) reversed. 

Millard i\ Balby-cum-Hexthorpe Urban 

[District Council (2), [1905] 1 K. B. 60 ; 

74 L. J. K. B. 45 ; 53 W. E. 165 ; 69 J, P, 13 ; 

91 L. T. 730 ; 21 T. L. E. 8 ; 2 L. Ob E, 1248— 

C. A. * 


178 . “ Owner in Default ” — Notice to do the 
Work — Purchase bg Despondent after Notice 
(riven, but before Completion of Worh — Me- sale 
bg Respojident after Completion , but before 
Apportionment — Public Health Act, 1875 (3*8 k 
39 Viet. c. 54), 55 . 150, 267.] — On August 25th, 
1900, the local authority served a notice on the 
owner of property adjoining a certain highway, 
not repairable by the inhabitants at large, to do 
certain works in the said street. The terms of 
the notice were not complied with by the then 
owner. 

On March 27th, 1901, the respondent purchased 
the said property without any notice or know- 
ledge of the said notice. The works were done 
by the local authority, and were completed m 
July, 1901. On June 25fch, 1902, the respondent 
sold the premises. The respondent was served 
with notice of apportionment, and demand for 
payment on March 10th, 1904. 

Held — that the respondent was liable to pay 
the apportionment. 

Dictum of Collins, M.E., in Millard v. Balby - 

5 
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cum-Hexthorpe Urban District Council , supra, 
followed. 

Aylett v. East JETam Urban District 

[Council, [1905] 2 K. B. 22 ; 74 L. J. K. B. 

471 ; 69 J. P. 205 ; 53 W. B. 492 ; 92 L. T. 

420 ; 21 T. L. R. 406 ; 3 L. G, B. 541— Div. 

Ot.‘ 

(i) Property in Street. 

179. Land Acquired for the Purposes of Streets 
— Conveyance of to Trustees in fee — “ Vest in and 
be under the Control of the Urban Authority " — 
Usque ad Coelum — Overhead Wires — Public 
Health Act , 1875 (38 & 39 Viet. c. 55), 149— 

Turnpike Roads Act , 1822 (3 Geo. 4, e. 126).] — 
In sect. 149 of the Public Health Act, 1875, 

“ vest ” means that property in something passes, 
and “ street ” means so much of the soil, and the 
air above, as is required for the purpose* of the 
.'strict. 

The Regent's IV rk ltoad w a- orighuil’y con- 
structed by ( urninko < aisice-, appouiu-d "under 
iiIocj! Act of IViTwin.oiu pa ‘•-id in I82i). Tlii* 1 
*• le. or pan of the mu of ilic road win re the i 
phimliffs’ \virf> cros-sutL it was originally glebe , 
land. and was m 182 s * convened tr> liie iru-Lec-s m ‘ 
fee simple In the ruMor of the parsh, under Lise 
Turnpike Roads Aid of 1822. The pl!i'ni'fl> 
carried i wo gui ie or supporting wire- acro^ the 
road at a lie ’gin of 31 feet. Tln.-e w .res weie 
intended U» Mipport a cnbV carrying a -supply of 
oio.oi rio.d\ to i lie house of one of ion plaiiiuii^' 
customer-. Tim mid became ■vested in the 
defendants under sect. 1-10 of the Public Health 
A ci, ln75. 

_ Held — that the fact that originally the fee 
simple was conveyed to rlie tru^eer- wa-, no 
evidence that the soil ad inferos and the air 
ad duperu* weie. or me, neeev-aiw for '‘-tvect 
purposes” ami so vested m the ucfemLnts. The 
cxiont of the “area of lines’ >s a question of 
fact : and. so long ih I hoy do not encroach upon 
that area, Hie plaint ill's are entitled to carry their 
\vire-> across tne *trou. 

Deeidon of Farwell. J. fj"i!)02". 1 Cm 866:' 
71 L. . I . Cii. 450; 66 «T. P. 5u2 ; 50 W. K. 170; ' 
86 i,. T. 28 6 : 18 T. L. 11. 419) reversed. 


described as abutting op. u a street now forming 
there.” 

Held — without deciding whether Hie pre- 
sumption of ownership usque ad medium. Jilum, 
applied to a street in a town, or ^gainst the 
Crown, or whether sect. 34 gave the Crown any 
power to demise any part of the street — that 
the circumstances showed that no part of the 
soil of the street was intended to pass under the 
lease. 

Maprin Brothers i\ Liberty & Co., [1903] 

[1 Ch. 118 ; „72 L. J. Ch. 63 ; 67 J, P. 91 ; 51 

W. R. 264 ; 87 L. T. 523 ; 19 T. L. R. 51 ; 1 
L. G. R. 167 — Joyce, J, 

181. Subway Connecting Owner's Property on 
each Side of Street — Electric Wires laid under 
Floor of Subway — Right of Urban Authority to 
Remove — Public Health Act, 1875 (38 & 39 Viet. 
c. 55), s. 26.]— The defendants, who were the 
owner- of property nbuiLmg on ei.hcr side of a 
direct m the pla'imfV <i stnci. without the cou- 
? i;iu nf iho pLiiuuiTs ns lLquiml by -cot 26 of 
i he Public Health Act, ] *75. constructed a tunnel 
under the roadway wirh a conceit 1 (lour. In the 
nuddli of the lioor they cut a trench throng hom 
the lengi ii of ilm mumd down. to the clay, and 
in ii hud pipe-* carry iiiir deoii <; rrmins for tne 
propose of lighting their premises on bi>th -nlis 
i of the road. Ai the -imiuicc of ihe plamtiri’s 
i tin 1 defendants removed tlio lop of 1 lie tunnel 
and filled it in, leaving their electric smors in 
i ihu mh! or l lie roadway. The pininliiTs gave the 
: defeii- lau U notice to remove die Lunnel and 
then brought an action agrinst ihoin for a 
1 declaration lha* ihey wcic entitled to remove it. 

! Held — that the council were entitled Io a 
, declaration that they wue ent idol to alter, pull 
down or ofhorwir-c ileal wuh the tuanel as they 
, thought fit . and that the Company was entitled 
lo an injunction io restrain the council fiorri 
cutting, disturbing, or injuring flic, company s 
pipes or mams or tleci.iical wires lying ‘under 
die si reel or otherwise iitspav^ng upon the 
company ’-s hmd under the stitei. 

Walker Urban District Council r.AVioiiAM. 

[Richardson Sc Co.. Lr>., (19u2) GO J. P. 152 ■ 
85 L. T. 579; 18 X. L. B. 1(»7 — Farwell. ,1. 


Finchley Electric Jnc.nr Co. v. Finchley 

; Urban District Council, [i903i 1 Cn. 

437 : 72 L. J. Ch. 297 ; 67 J. ]>. 97 ; 61 W. U. 

375 : 88 L. T. 215 ; 19 T. L. R. 238 ; 1 L. O. Id 

21-1 -C. A. 

180. Soil id' Street — Prc*um ption 0 f Ownership 
— Adjoining Landovwiers — Regent Street — 53 
Geo. 3. c. 121.] — The Crown, under an Act of 
1813 (53 Geo. 3, c. 127), acquired laud for the 
purpose of constructing a new street in London 
(now Regent 8! reel), and by ^cct. 3-1 :i had 
power to sell, exchange, or lease pronusis not 
wanted for the purposes of the Act. While the 
street was in cour-e of formation the Crown 
granted a lease of premises fronting the stred. j 
The description of the property in the parcel**, ! 
and liie delineation of u on the plan, included ' 
no part of the soil of the *»ugci ; and H was ' 


(k) “ Street.” 

182. Admi^ilnla y of Evidence — Objection — 
‘‘ Xat a Soect withm Ad'' — Private Street Works 
Act . 1892 (55 & 56 Viet, c. 57). <? 7 fa) (b).]- - 
The appellaru was the owner' of freehold land 
Mtiuded in a road which was pioposcd to be 
paved by i lie respondents, the sanitary authority, 
under sect. 6 of the IVivaie Street Works Act, 
1892. and nolicc of apportionment was served 
upon him. The appellant gave nut ice under the 
Triune Streei Works Act 1892, s. 7 (a). of 
objection to the apportionment on the ground 
that the alleged pari of a street did not form 
part of a street within the meaning of the Act. 
An the hearing the justices refused to let the 
appellant call evidence that ihe street wns a 
highway, ropai ruble by Die inhabitants at large, 
on the ground thin no notice of such objection 
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had been given under sect. 7 (&) of the Private 
Street Works Act, 1892. 

Held — that such evidence was admissible 
under secft 7 (a). 

Carey v. Bexhill Corporation, [1904] 1 

[K. B. 142 ; 73 L. J. K. B. 74 ; 68 J. P. 78 ; 

90 L. T. 58 ; 2 L. G. R. 367— Div. Ct. 

183 , Agreement with Local Authority — Load 
to he a highway repairable by Inhabitants at 
Large — Reservation to Local Authority of Powers 
wider Public Health Acts — Enforcing Reserva- 
tion — Public Health Act, 1875 (38 & 39 Viet, 
c. 55), ss. 146, 150 — Private Street Works Act , 
1892 (55 & 56 Viet, c, 57).] — By an agreement 
made in 1879 between a railway company, certain 
owners of property, and the appellants, it was 
agreed that a certain road should be dedicated 
to the public and accepted by the appellants as a 
highway repairable by the inhabitants at large, 
subject, nevertheless, to the appellants retaining 
the same powers of requiring the respective 
frontagers for the time being to make up such 
parts of the road as were not already properly 
made up, and reserving to the appellants all the 
powers under sect. 150 of the Public Health Act, 
1875. The road was properly made up by the 
railway company at the date of the agieement, 
but the footway was not paved. The appellants 
subsequently adopted the Private Street Works 
Act, 1892, and purported to pave the footpath 
under the powers conferred by that Act, and 
sought by means of summary proceedings to 
recover from the frontagers the expenses 
incurred. 

Held — that as by the terms of the statute the 
powers sought to be enforced by the appellants 
did not apply to a highway repairable by the 
inhabitants at large, and as the road had been 
accepted as such, the parties to the agreement 
could not give the justices jurisdiction in the 
matter. 

Folkestone Corporation v. Marsh, (1906) 

[70 J. P. 113 : 94 L. T. 511 ; 4 L. G. R. 382— 

Div. Ct. 

184 . Agreement with Local Authority — Con- 

tract between Urban Authority and Frontagers as 
to making up of Ultra or Intra Vires— 

Private Street Works Act , 1892 (55 & 50 Viet. c. 
57), ss. 7, 8, 14.]— The owners of, and frontagers 
on, certain roads, agreed with the urban authority, 
by deed made in 1879, that from January 1st, 
1880, the roads should be dedicated to the public, 
and should be accepted by the urban authority 
as public highways, repairable by the inhabitants 
at large, and should be maintained and repaired 
accordingly, and that the urban authority should 
be at liberty to plant trees, and to erect and 
maintain seats for public use thereon, and r to do 
all other acts, and to exercise all other powers, 
under a local Act of 1855 and the Public Health 
Act, 1875. It was, however, in and by the said 
deed further agreed that the urban authority 
was to retain and have the same powers of 
requiring the frontagers, so soon and to such 
extent only as their lands should be actually 


occupied for building purposes, to sewer, level, 
pave, &c., such of the said roads as should for 
tbe time being not be sewered, levelled, paved, 
&c., to the satisfaction of the urban authority, 
and such powers of executing and of recovering 
expenses, and of taking proceedings in relation ' 
to the matters aforesaid, as the urban authority 
would for the time being have or be capable of 
exercising under the Public Health Act, 1875, or 
the local Act, if the said roads had, for the time 
beiug, not been accepted by the urban authority 
as public highways, and were not highways 
repairable by the inhabitants at large. 

The corporation, who had adopted the Private 
Street Works Act, 1892, sued a successor in title 
of one of the frontagers on one of the said roads, 
under sect. 14 of that Act, for the apportioned 
expenses of private street works executed on the 
road. 

The frontager had taken no objection to the 
provisional or to the final apportionment under 
sects. 7 and 12 of the Act. 

Held — that if ike meaning of the deed was 
that the roads were, as between the parties, 
to be deemed highways repairable by the 
inhabitants at large, and that — by implication 
— the corporation undertook not to put into 
force the Private Street Works Act, 1892, against 
the frontagers, it was ultra vires. If the deed 
had no such meaning, it was no bar, in the 
present case, to proceedings under sect. 14 of 
that Act. 

Folkestone Corporation r. Book, (1907) 71 
[J. P. 550, 6 L G. R. 69— Div. Ct. 

185 . Passage -Cul-de-sac — Premises of Fron- 
tagers having no means of Access — Public Health 
Act , 1875(38 & 39 Viet. e. 55 ),«. 4, 150.]— A 
passage forming a cul-de-sac may be a u street ” 
within sect. 150 of the Public Health Act, 1875, 
and the owner of premises abutting thereon is 
liable to pay his apportioned share of the costs 
incurred by the local authority in making it up, 
notwithstanding the fact that he has no means 
of access into the passage from his premises. 
Walthamstow Urban District Council i\ 

[SANDELL, (1904) 68 J. P. 509 ; 2L.G. R. 835 

— Buckley, J. 

186 . Path in Epping Forest — Notice to pare 
— Objections — Private Street Works Act , 1892 

(55 & GG.Vict. c . 57), ss. 7, 8.] — A path in Epping 
Forest, subject to the Epping Forest Act, 1878, 
may, with the consent of the conservators, he 
dealt with as a street under the Private Street 
Works Act, 1892, that Act being in force in the 
district in which such path is situate. The 
question whether the path is a street within the 
meaning of the Act of 1892 cannot be raised at 
all unless duly raised under sect. 7 of that Act. 
Notices, duly served in accordance with sect. 267 
of the Public Health Act, 1875, are to be deemed 
to have been duly served although, in point' of 
fact, they never reach the party to whom they 
are addressed. 

Woodford Urban District Council u 
[Henwood, (1900) 64 J. P. 148— Div. Ct. 

187 . Public Footway prior to 1835 — Objections 
to A pportionment of Sewering Expenses — Repair - 

5—2 
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able by the Inhabitants at Large — Private Street 
Works Aot , 1892 (55 k 58 Vicfc. c. 57), ss. 2, 3, 5, 
6.] — B. P. street in H. was formed between the 
} ears of 1806 and 1815. It was then and always 
has been open at both ends into old highways, 
and it was admitted that, since its formation, it 
had been used as a public footway without 
interruption. There was evidence before the 
magistrates that on one occasion a horse and 
cart was stopped, and that practically no repairs 
had been done to the street at any time, but 
that only refuse had been cleared away. The 
magistrates found that it was not a highway 
repairable by the inhabitants at large, and that, 
therefore, the appellant was liable for the appor- 
tionment made upon him for the expenses of 
sewering the streets. 

Held, allowing the appeal, that this was not 
a street within the meaning of the Private Street 
Works Act, 1892, being a footway repairable by 
the inhabitants at large. 

Also held, that, the onus probandi is upon 
the authority to show that a street is a street 
within the meaning of the Private Street Works 
Act, 1892. 

Per curiam that, where the necessity for re- 
sewering a street arises not from any change of 
things in the street but from a new general 
system of sewering adopted in the district, the 
authority having been previously satisfied with 
the sewering, it should not be done at private 
expense. 

BI8HTON r. Haslingden Corporation, [1898] 

' [1 Q. B. 291 ; 62 J. P. 85 ; 67 L. J. Q. B. 387; 

• 77 L. T, 620 ; 14 T. L. It. 155— Div. Ct. 

188 . Headway made over Land acquired by a 
Hailway Company under Statutory Powers — ■ 
Whether a “ Street ” within sect. 1 50 of the Public 
Health Act — Covenant to viahe such Hoadioay in 
Purchase Deeds Fifty years Old — Whether Dedi- 
cation Ultra Vires and Invalid — Presumption of 
Validity of Covenant — Dedication not inconsistent 
with the Objects of the Hailway Company — 
Accommodation Hoad — Superfluous Land — « 
Paving Expenses — Local Authority altering 
proportions of Footway and Hoadway — Owners 
of Soil of Cross Streets , when liable as Frontagers 
— Declaration of Charge on Property of Hailway 
Company — Public Health Act , 1875 (38 & 39 
Viet. c. 55), s. 150 — Hallways Clauses Act , 1845 
(8 & 9 Viet. e. 20), s. 68 — Lands Clauses Consoli- 
dation Act , 1845 (8 & 9 Viet. c. 18), 5. 127.]— 
Where a roadway runs over land previously 
acquired by a railway company under its 
compulsory powers, and the application to such 
roadway of sect. 150 of the Public Health Act, 
1876, would be inconsistent with the appropria- 
tion of the land to the objects of the company, 
sect. 150 cannot (sevible) be put into operation ; 
secus , where the making and dedication of such 
roadway, so far from being inconsistent with the 
company's objects, must have been contemplated 
by the framers of its special Act. 

Per Vice-Chancellor of the County Palatine 
of Lancaster : — The rule laid down in Robertson 
v. Bristol Corporation ([1900] 2 Q. B. 198 ; 69 


L. J. Q. B. 590 ; 64 J.-P. 389 ; 18 W. R. 498 ; 
82 L. T. 516 — C. A., Ho. 146, supra) applies 
only where the relative proportions of roadway 
and footway have been intentionally determined 
by the owner of the soil. ^ 

The owner of the soil of a cross street is not 
liable for paving expenses as a frontager in 
respect to the width of such cross street if he 
has dedicated it to the public irrevocably. 

Stretford Urban District Council r. 

[Manchester South Junction and 

Altrincham Ry. Co., (1904) 19 T. L. R. 

54G ; 1 L. G. R. 683 ; 68 J. P. 59— C. A. 

189 . Strip added to Street — Hoad and Ditch 
In Space between Fences — Whether Ditch can be 
part of Land Dedicated — Ditch filled up — 
Whether Highway is icidened — Public Health 
Act , 1876 (38 & 39 Viet. c. 55), 5 . 150.]— There 
is no rule of law that a ditch running alongside 
a road between the road and the fence cannot be 
dedicated as part of the highway. Whether it is 
part of the highway or private property is a 
question of fact. 

Where it is found that there has been a 
dedication including such a ditch, and such 
ditch has been filled up, so that it can be used 
for passage, the road ought not to be treated as 
a street which consists partly of an old highway 
and partly of an added strip, so as to constitute 
a street of which only a part is repairable by the 
| inhabitants at large within the meaning of 
sect. 150 of the Public Health Act, 1875, and 
therefore a street in respect of which frontagers 
are liable for paving expenses under that 
section. 

Semble—m. construing the final paragraph 
of sect. 150, the maxim De minimis may be 
applied. 

Decision of Div. Ct. ([1906] 2 K. B. 612 ; 75 
L. J. K. B. 793 ; 70 J. P. 500 ; 95 L. T. 443 ; 22 
T. L. R. 714 ; 4 L. a. R. 1066) affirmed. 

Chorley Corporation v. Nightingale, 

[1907] 2 K. B. 637 ; 76 L. J. K. B. 1003 ; 71 

J. P. 441 ; 97 B. T. 465 ,* 23 T. L. R. 651 ; 5 
L. a. R. 1114—C. A. 

190 . Strip added to Street — Addition to Ancient 
Highway — Improvement Expenses — Liability of 
Frontagers — Public Health Act , 1875 (38 k 39 
Viet. c. 55), s. 150.] — By an agreement, dated 
in 1883, the owners of an estate, through which 
ran an ancient highway about thirty feet wide, 
repairable by the inhabitants at large, agreed with 
the plaintiffs, who were the borough council, that 
as and when the estate should be laid out for 
building the owners would straighten and lay out 
the road so as to make it forty feet wide through- 
out. The agreement recited that it was entered 
into for the purpose of settling a question which 
had arisen as to the extent of the public rights 
over the road. When the whole of the road had 
been laid out in accordance with the agreement, 
the plaintiifs made it up under the powers of 
sect. 150 of the Public Health Act, 1875, and 
sought to recover the expenses from the owners 
of premises abutting on the road. 

i Held — that the additions to the load, being 
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made as part of a bargain with the authority for 
good consideration, must be treated as repair- 
able by the inhabitants at large, and that the 
frontager** were not liable. 

Evans v. Xewport Urban Sanitary Authority 
((1889) 24 Q. B. D. 264 ; 59 L. J. M. C. 8 ;*&4 
J. P. 374 ; 61 L. T. 684 ; 38 W. B. 400— Div. Ct.) 
distinguished. 

Decision of Joyce, J. (71 J. P. 299 ; 97 L. T. 
43 ; 23 T. L. B. 449 ; 5L.G. B. 536) reversed. 

Portsmouth Corporation t. Hall, (1907) 
[71 J. P. 564 ; 24 T. L. B. 76— C. A. 

XIII. MISCELLANEOUS. 

191 . Duty of District Council to protect Public 
Right of Way — Instituting or defending Legal 
Proceedings — Surveyor or Private Individual — 
Transfer of such Powers and Duties to County 
Council — Contributions to Costs — Local Govern- 
ment Act , 1894 (56 & 57 Viet . c. 73), s. 260- 
Sect. 26, sub-sect. 1, of the Local Government 
Act, 1894, imposes upon every district council 
the duty of protecting all public rights of way, 
and preventing as far as possible the stopping or 
obstruction of any such rights ; sub-sect. 3 pro- 
vides that l ' a district council may, for the 
purposes of carrying into effect this section, 
institute or defend any legal proceedings, and 
generally take such steps as they deem 
expedient ” ; and sub-sect. 4 provides that if a 
district council refuses or fails to take pro- 
ceedings upon a representation from a parish 
council the latter may petition the county 
council, and if that council so resolve, the powers 
and duties of the district council under the 
section shall be transferred to the county council. 

Held — that under sect. 26, the county council 
could defend an action brought against the 
surveyor of the district council, or could defend 
an action brought against private individuals, if 
they thought it a proper action to he defended ; 
and that the county council could contribute 
towards the defendant’s costs in the action. 

Bex v. Norfolk County Council, [1901] 2 

[K. B. 268 ; 70 L. J. K. B. 575 ; 65 J, P. 454 ; 

49 W. B. 543 ; 84 L. T. 822 ; 17 T. L. B. 437— 

Div. Ct. 


HIRE OF GOODS. 

See Bailment. 


HIRE-PURCHASE. 

See Bailment ; Bankruptcy ; Bills 
of Sale. 


HOLIDAYS. 

See Time. 


HOMICIDE. 

See Criminal Law. 


HONG KONG. 

See Dependencies and Colonies. 


HORSE RACING. 

See Gaming and Wagering. 


HORSE SLAUGHTERERS. 

See Animals, 9. 


HOSPITALS. 

See Charities ; Land Tax, 1 ; Public 
Health. 


hotels. 

See Inns and Innkeepers. 


HOUSE AGENT. 

See Agency ; Bevenue ; Sale of Land ; 
Valuers and Appraisers. 


housebreaking imple- 
ments, POSSESSION 
OF. 

See Criminal Law and Procedure, 


HOUSE OF LORDS. 

See Courts ; Parliament. 


HOUSING OF THE WORK- 
ING CLASSES. 

See Compulsory Purchase; Metro- 
polis ; Public Health. 
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1. Promise to Marry 

COL. 

. 140 

II. Marriage. 

(1) Presumption 

. 142 

(2) Proof .... 

. 143 

(3) Validity 

. 144 


III. Personal Rights and Obliga- 
tions ARISING FROM MARRIAGE . 145 


IV. Effect of Marriage with 

REGARD TO PROPERTY. 

(1) Conveyance by "Wife . . .146 

(2) Power, &c 147 

(3) Separate Estate . . . .149 


* COL. 

XV. Summary Proceedings in Matri- 


monial Causes. « 

(a) Cruelty and Drunkenness . . 230 

(ft) Pesertion « 230 

(t?) Evidence 233 

(d) Jurisdiction 28 5 

( e ) Maintenance .... 237 

(/) Practice : Appeals, Notes of Pro- 
ceedings, Costs. . . . 238 


See also Bankruptcy ; Bastardy ; Con- 
flict of Laws ; Criminal Law ; 
Executors, 72-76, 78, 92, 186; 
Insurance Cases, 55, 56 ; Poor 
Law ; Practice and Procedure, 
58 ; Wills, 145-148, 271-278, 302, 
303. 


V. Ante-nuptial Obligations of 
Wife ...... 154 

VI. Contracts of Wife. 

(1) As Agent for Husband . . . 154 

(2) With Husband .... 156 

VII. Torts of Wife during Cover- 
ture 157 

VIII. Gifts between Husband and 

Wife 158 

IX. Proceeding. 

(1) Against Husband and Wife . 160 

(2) Between Husband and Wife . 162 

(3) Wife’s Liability for Costs . .163 

X. Separation eeds . . .165 


XL Matrimonial Causes in the 


High Court. 

(1) Alimony and Maintenance . .170 

(2) Costs 175 

(8) Cruelty 182 

(4) Custody of Children . . .184 

(5) Pamages 186 

(6) Pesertion 187 

(7) Discretion of Court . . .193 

(8) Foreign Divorce . . . .198 

(9) Judicial Separation . . .199 

(10) Jurisdiction .... 200 

(11) Nullity of Marriage . . . 202 

(12) Practice 205 

(a) Appeals and New Trials . 205 
(ft) Arrangement of Lists . . 206 

( 0 ) Contents of Petition . . . 200 

Id) Delay 207 

(e) Divorce Bill , . . . 208 

(/) Fvidence 209 

( g ) Hearing 213 

(ft) Interlocutory Proceedings . 214 

(1) Intervention of Third Party . 216 

(J) Notice and Service of Proceed- 
ings 217 

XII. Protection Order . . .219 

XIII. Restitution of Conjugal 

Rights 219 

XIV. Variation of Settlements , 221 


I. PROMISE TO MARRY. 

See also Conflict of Laws, 6 ; Luna- 
tics, 34. 

1. Marriage Contract — Consideration — 
Promise by Wife’s Father that Daughter will 
hate a Shave of ichat he leaves — Specific Per- 
formance .] — Testator wrote to the plaintiff, his 
intending son-in-law: “You are, of coutse, 
aware that, with my large family E. (his 
daughter) will have little fortune. She will 
have a share of what I leave after the deatji of 
her mother, who I wish to leave m a comfortable 
independence if 1 leave her a widow.” The 
plaintiff married the daughter, relying upon the 
letter. The testator, dying subsequently, leaving 
eight children, left E. a legacy of much less . 
than one-eighth of his estate. 

Held — that if the letter was an offer, the 
Court would presume it to be accepted ; and 

Held, also, that the letter was not an offer 
resulting in a contract, but a mere statement of 
intention as to the future, and which, although 
relied on, gave no right either to specific per- 
formance or damages. 

Held, also, that, if the letter imposed an 
obligation upon the testator, it was satisfied by 
the bequest of the legacy. 

In re Fickus, Farina v. Fichus, [1900] 

[1 Ch. 331 ; 69 L. J. Ch. 161 ; 48 W. R. 250 ; 

81 L. T. 749— Coz*ens-Hardy, J. 

2. Promise to Marry after obtaining Divorce 
— Public Policy — Cohabitation pending Divorce 
Suit — Divorce obtained by concealment thereof 
— Action for Breach of Contract— Not maintain- 
able.) — A married woman commenced divorce 
proceedings against her husband. Pending the 
hearing she cohabited with W., relying (as she 
alleged) upon his promise to marry her if she 
obtained a decree. 

Ppon the hearing she concealed her misconduct 
with W. and obtained a decree nisi, which was 
subsequently made absolute. 

She now sued W. for breach of his alleged 
promise to marry her. 

Held— that, even assuming the promise to 
have been made, as a divorce was necessary for 
performance of the contract and was only 
obtained by deceiving the Court, the action was 
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founded upon deceit and immorality, and it 
would ^e against public policy to permit it to be 
maintained. 

Prevost*V Wood, (1905) 21 T. L. B. 684 — 

Darling, J. 

3 . Corroboration — Letter written in England 
to Plaintiff in Denmark — Intention of Pa Hies — 
Danish Law — Lex Fori.] — The defendant, who 
resided in England, wrote to the plaintiff, who 
was a Danish lady residing in Denmark, a letter 
which was held to be a conditional offer of mar- 
riage, and' which she accepted by letter. Both the 
defendant’s and plaintiff’s letters were written 
in English. The plaintiff was at the time m 
the employment in Denmark of a company 
which was registered in England and formed to 
take over the defendant’s business. It was 
intended that the marriage should take place in 
England, and that the married home should be 
here. According to the evidence as to the 
Danish law, only in certain circumstances 
(which did not exist in the present case) could 
an action for breach of promise of marriage be 
brought in Denmark, and no action lay if those 
circumstances did not exist. 

Held — (1) that the intention of the parties 
was that the contract should be governed by 
English law, and that the action was maintain- 
able ; and (2) that, if the contract was to be 
governed by Danish law, the evidence did not 
show that there was no valid and binding contract 
according to that law, but only that in the cir- 
cumstances of the present case there was no 
remedy in Denmark, and that therefore, the 
remedy being purely a question of procedure, the 
action could be maintained. 

Hansen v. Dixon, (1907) 96 L. T. 32 ; 23 T. L. B. 

[56 — Bray, J. 

4 . Promise to Marry on Death of Wife — 
Legality — Public Policy. ] — A promise by a 
married man to a woman to marry her on the 
death of his wife, the woman knowing at the time 
that he is married, is not void as being contrary 
to public policy. 

Wilson v. Carnley, (1907) 23 T. L. E. 757 (see 

[also 23 T. L. E. 578)— Lord Coleridge, Comm. 

5 . Promise to Marry on Death of Wife — 
Legality — Public Policy — Knowledge of Pro- 
mise.'] — A promise by a married man to a 
woman, who knows that he is married, to marry 
her on his wife’s death is against public policy, 
and affords no cause of action if not fulfilled. 

Spiers v. Hunt, (1907) 24 T. L, E. 183— Pbilli- 

[more, J. 

6. Breach — Mere Postponement — Justification 
— Supervening Insanity. ] — A fortnight before 
the date fixed for his marriage, a man, feeling 
that his mind was giving way, wrote to his fian- 
cle's father stating that the marriage could not 
take place at the date fixed. Ten days later he 
entered an asylum as a voluntary patient, and 
was shortly afterwards certified and detained as 
a lunatic. He never recovered, and died in the 


1 asylum two years afterwards. After his death 
' the lady raised an action of damages against his 
I testamentary trustees. 

Held — first, that the man had merely post- 
poned the marriage, and had never been able 
1 subsequently to fulfil his engagement, and that 
therefore the pursuer was not entitled to damages 
for breach of promise to marry ; and secondly, 
that she was not entitled to recompense for 
salary which she lost owing to ill-health caused 
by her trouble. 

Semble (per the Lord Justice Clerk) — even if 
there had been a breach of the promise, the 
breach was, in the circumstances, justifiable. 

Hall v. Wright ( (IS 60) 29 L. J. Q. B. 43; 
E. B. & E. 746) commented on. 

Liddell v. Easton’s Trustees, [1907] S. C. 

[154 — Ct. of Sess. 

II. MAEKIAGE. 

See also Conflict of Laws. 

(a) Presumption. 

7. Long Cohabitation.] — An English man and 
woman went over to France for a few days with 
the admitted intention of getting married, and 
there went through some form of ceremony. 
They returned to England, and, after a lapse 
of three weeks, cohabited continuously as man 
and wife for thirty years. The children were 
recognised as legitimate. 

There was no reasonable explanation of their 
thinking it necessary to go to France in order to 
be married, and no evidence of the nature of the 
ceremony performed. 

Held — that, even assuming such a marriage 
to have been a legal impossibility by French law, 
yet the presumption in favour of marriage arising 
from the cohabitation was not rebutted. 

Sastry Velaider Aronegary v. Senibecutty 
Yaigalie ( (1881) 6 App, Cas, £84 ; 50 L> J. P. 6. 
28 ; 44 L. T. 895— P. C.) applied. 

In re Shephard, George and Thyer, [1904] 

[1 Oh. 456 ; 73 L, J. Oh. 401 ; 90 L. T. 249— 

Kekewich, J, 

8. From 1856 to 1866 a man and woman lived 
together as man and wife and had five children. 
There was evidence they had been treated as man 
and wife by friends and neighbours, and that 
their children had been recognised by the head 
of the father’s family. In 1866 the woman left 
the man, who in 1874, while she was still alive, 
married another woman. In 1904 the question 
of the legitimacy of the children was raised. 

Held — that the presumption in favour of a 
marriage having taken place had been estab- 
lished. 

Be Thompson, Langham v. Thompson, (1905 
[91 L. T. 681 — Kekewich, J 

9. Repute — Divided Repute.]— A. T. (or H.) 
and J. H. and their two children lived together 
from 1878 to 1893; they were generally reputed 
to be husband and wife, but there was some 
evidence of contrary repute. 
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The eldest child had been born in 1873 in her 
maternal grandmother’s house, and was registered 
in her mother’s maiden name, no father’s name 
being registered. The second child was born in 
1879, and was registered as the child of A. H. 
(late A. T.) and J. H. 

Held — that A. T. (or H.) and J. H. must be 
presumed to have been married, but that the 
second child alone was legitimate. 

Be Haynes, Haynes v. Carter, (1906) 91 L. T. 

[131 — Kekewich, J. 

(b) Proof. 

10 . Colonial Law — Expert — Affidavit."] — In 
an undefended suit by the wife for restitution 
of conjugal rights the Court accepted the affidavit 
of a former Governor of the Colony of Hong- 
Kong, as the only lawyer in this country who 
could be found to give the expert evidence 
usually required iu such cases demanded a pro- 
hibitive fee. 

Cooper-King t\ Cooper-King, [1900] P. 65 ; 

[69 L. J. P. 33 — Barnes, J. 

11 . Ireland — Copy of Register — Certificate 
by Clergyman .] — Where a marriage takes place 
in Ireland, according to the rites of the Church 
of Ireland, the said marriage maybe proved hy 
the production of a certificate which purports to 
he a copy of an entry in the register of the 
church, which said copy purports to be signed 
and certified as a correct copy of the entry 
by the clergyman of the parish where the 
marriage was celebrated. 

Whitton v. WHITTON, [1900] P. 178 ; 69 L. J. 

[P. 126 ; 61 J. P. 329 — Jeune, P. 

12 . French Subjects married at French Con- 
sulate in London — Validity .] — A valid marriage 
between domiciled French subjects can be proved 
by proof that they were married at the Consulate- 
General of France in London according to the 
forms required by French law. 

Bailet i\ BAILET, (1901) 81 L. T. 272 : 17 
T. L. B. 317 — Barnes, J. 

13. Colonial or Foreign Marriage .] — In suits 
arising out of Colonial, or foreign, marriages it is 
usual to require evidence as to the validity of 
such marriage to be given by a practising 
lawyer of the colony or country in question. 
In exceptional cases, however, the Court will 
accept the evidence of other persons, who are 
qualified,’ for reasons connected with their 
business or profession, to express an opinion. 

On the question of the validity of a marriage 
celebrated in Malta, the Court accepted the 
evidence of Hr. Tristram, who had been employed 
for three years in investigating the marriage laws 
of Malta for the purpose of advising the Colonial 
Office upon the subject, 

Wilson r. Wilson, [1903] P. 157 ; 72 L. J. P. 

[52 ; 89 L. T. 77 — Jeune, P, 

14 . Foreign Marriage .] — Foreign law is always 
a question of fact for the English Courts. Once 
the .actual ceremony of marriage has been 


established by the party seeking to prove it, the 
onus of proving that such ceremony is invalid 
rests on the party disputing the validity of the 
marriage. A 

Carlin Carlin, (1906) 70 J. r. 143r~Div. Ct. 

See also No. 229, infra, 

(c) Validity. 

15 . Consular Marriage — Englishwoman and 
Frenchman — Marriage Settlement — Marriage ' 
Void in France , but Valid in England — Consular 
Marriage Act , 1849 (12 & 13 Viet. c. 68) — 
Foreign Marriage Act , 1892 (55 & 56 Viet. 
c . 23).] — An Englishwoman and a Frenchman 
were married before the duly authorised British 
Consul at Bordeaux in 1880, and solemnised in 
the manner provided by the Consular Marriage 
Act, 1849, which in 1880 governed such a 
marriage. An English marriage settlement was 
made providing for the wife and children, the 
trustee being an Englishman resident m Eng- 
land, and the trust funds being in this country. 
The marriage was void in Fiance. 

Held — that on the true construction of the 
Act, the marriage must be treated as solemnised 
in Ed gland. The consulate must for this pur- ^ 
pose be considered as English territory and 
whether or not the marriage was good in France, 
it was perfectly good in England. 

Smonin v. Mallac ((I860) 2 Sw. & Tr, 67 ; 

29 L. J. Mat. Cas. 97 ; 6 Jur. (n.s.) 561 ; 2 L. T, 
(N.S.) 327) followed. 

Hay i\ Northcote, [1900] 2 Oh. 262 ; 69 L. J. 

[Ch. 586 ; 48 W. B. 615 ; 82 L. T. 656 ; 16 
T. L. B. 418 — Far well, J. 

16 . Capacity — Uncle and JYiece — Celebrated 
Abroad between domiciled British Subjects — 
Jews — Marriage Act , 1835 (5 & 6 Will. 4, c. 54), 
s. 2 — Marriage Act , 1836 (6 & 7 Will. 4, c. 85), 
s. 2 — Marriage Act , 1840 (3 & 4 Viet. c. 72), 
s. 5.] — A marriage between a niece and an uncle, 
who are members of the Jewish faith and 
domiciled British subjects, is invalid, although 
celebrated abroad where such a marriage would 
be legal. 

In re He Wilton, De Wilton v. Montefiorf, 

[1900] 2 Ch. 481 ; 69 L. J. Ch. 717 ; 48 

W. K. 645 ; 83 L. T. 70 ; 16 T. L. B. 507— 

Stirling, J. 

17 . Domicil — 3Iarriage Ceremony performed 
by Minister not of the same Religious Community 
as One of the Contracting Parties — Argentina 
Code , art. 188.] — A marriage between a mem- 
ber of the Church of England and an Episcopalian 
Methodist was held to be good according to 
Argentine law, although only celebrated once at 
a Methodist Episcopal Church by a minister of 
that denomination, and although the husband’s 
domicil was not proved to be Argentine. 

Decision of Jeune, P. ((1902) 50 W. B, 494 ; 

87 L. T. 138 ; IS T. L. B. 526) affirmed. 

Lightbody r. West, (1903) 88 L. T. 484 ; 19 
[T. L. R. 319 — G. A. 
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18. Bigamy — Frenchman and Englishwoman 
— Irregularity hj French Law — French Divorce 
— Subsequent Marriage with Englishman — Lex. 
domicilii — Lex loci contractus.] — The lex loci 
contractus must govern questions arising out of 
prohibitions against marriage. The respondent 
to a petition for nullity of marriage, brought on 
the ground that at the time of the ceremony she, 
the respondent, had a husband living, pleaded 
that her former marriage had been declared null 
and void by a Court of com petent* jurisdiction. 
She was a domiciled Englishwoman and had 
married in England a domiciled .Frenchman 
temporarily residing in England. That marriage 
was pronounced void by the French Court on 
the ground that the Frenchman was not of full 
age according to French law and had not 
obtained the necessary permission of his parents 
to marry. 

Held— that, as the marriage with the French- 
man was valid according to English law, though 
not according to French law, the petitioner was 
entitled to a decree of nullity. 

Decision of Deane, J. ([1907] P. 107 ; 76 
L. J. P. 9 ; 96 L. T. 505 ; 23 T. L. R. 158) 
affirmed. 

Ogden v. Ogden (otherwise Philip), [1907] 
[W. N. 236 ; 2-1 T. L. R. 91— C. A. 

19. Misstatement of Surname — Marriage and 
Registration Acts\ Amendment Act , 1856 (19 
& 20 Yict. c. 119), s. 2.] — Where a marriage 
ceremony is performed under the Registration 
Acts, the fact that the surname of one of the 
parties and her condition are untruly stated does 
not render the marriage invalid, or prevent it 
causing a forfeiture under a will. 

Lane v. Goodwin ((1843) 4 Q. B. 361) 
followed. 

In ee Rutter, Donaldson r, Rutter, [1907] 
[2 Ch. 592 ; 24 T. L. R. 12— Eady, J. 

III. PERSONAL RIGHTS AND OBLIGA- 
TIONS ARISING FROM MARRIAGE. 

20. Enticing Wife away from Husband — 
Advice to her to leave her Husband — Lia- 
bility .] — When a woman of: mature age marries, 
her relatives, who disapprove of her husband, 
have no right to persuade, induce or incite her 
to leave him, and if they do so they will be 
liable to him in damages. 

If they, in answer to a request for advice, bond 
fide advise her to leave him, they will not be 
liable ; but queere whether they are entitled to 
offer advice unasked. 

Smith v . Kaye and Another, (1904)20 T. L. R. 

[261— Wright, J. 

21. Husband dying Intestate — Widow's Right 
to Properly — Contingent Interests — Valuation — 
£600 — Intestates' Estate Act , 1890 (53 & 54 Yict. 
c. 29), ss. 1, 5, 6.] — Sects, 5 and 6 of the Intes- 
tates Estates Act, 1890 (as to valuation of 
interests), do not control or cut down the general 
words in sect. 1, “ the real and personal estate.” 


The latter words are not confined to interests in 
possession. 

A husband died intestate, leaving a widow but 
no issue. Practically his only property was a 
reversionary interest in certain real and personal 
property. At the time of his death it had no 
market value, but ten years later it fell into 
possession, and proved to be worth £3,500. 

Held — that the value of the intestate’s real 
personal estate must be taken at the date of his 
death, and that, as it was under £500, the whole 
(including the reversionary interest) passed to 
the widow. 

In re Heath, Heath v. Widgeon, [1907] 2 

[Ch. 270 ; 76 L. J. Ch. 450 ; 97 L, T. 41— 

Kekewich, J. 


IY. EFFECT OF MARRIAGE WITH REGARD 
TO PROPERTY. 

And see Bankruptcy, 5, 15. 16, 164, 167, 
220, 248. 

(a) Conveyance by Wife. 

22. Mortgagee — Trustee — Con i eg a nee to Pur- 
chaser — Concurrence of Husband — Married 
Women's Property Act , 1882 (45 & 16 Yict, 
a. 75), s. 1 (1 ) — Trustee Act , 1893 (56 & 57 Yict. 
c. 53), s. 16. 

In 1895 real property was conveyed by way 
of mortgage to a married woman to secure money 
advanced by her, which money formed part of 
her separate estate. On a sale by the mortgagor 
of the property, which was still subject to the 
mortgage, the purchaser required, in addition to 
the concurrence of the married woman, the con- 
currence of her husband, and an acknowledgment 
of the deed of conveyance by her under the Fines 
and Recoveries Act. 

Held — that the married woman was not a 
trustee for the mortgagor within the meaning of 
Re Hark ness and Allsopp's Contract ([1896] 2 Ch. 
368), and that she could convey to the purchaser 
without the concurrence of her husband and by 
deed unacknowledged. 

Re Brooke and Fremlins’ Contract, [1898] 

[1 Ch. 647 ; 67 L. J. Ch. 272 ; 78 L. T. 416 ; 

14 T. L. R. 324 ; 46 W. R. 442— Kekewich, J. 

23. Conveyance of Real Property — Married 
Woman entitled to Real Property before 3883 — 
Separate Examination — Custom of Borough — 
Fines and Recoveries Act, 1833 (3 & 4 Will. 4, 
c. 74), ss. 77, 80.] — A woman, who was married 
in 1S77, was then entitled nnder her father’s 
will to a life interest in certain lands of burgage 
tenure in the borough of Kendal. Her life 
estate in the lands was not settled on her 
marriage. After her marriage she, with her 
husband’s concurrence, conveyed her life interest 
in the lands by way of mortgage, but she was 
not separately examined. The wife subsequently 
brought an action to set aside the mortgage on 
the ground that the deed was void as she was 
not separately examined as required by sect. 
80 of the Fines and Recoveries Act, 1833. The 
mortgagee set up a custom of burgage tenure 
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Continued. 

in Kendal for a married woman to dispose of 
her real estate by deed with her husband’s con- 
currence, but without a separate examination. 

Held — that the custom was bad in law. 
Johnson i\ Clark, (1907) 21 T. L. R. 156— 

[Parker, J. 

24 . Security given by Wife for Husband's 
Debts — Security obtained by Wife's Trustee — 
Pressure — Concealment — Validity- — Ho Aqiplica- 
thm for Discovery of Documents — Subsequent 
Discovery of Important Documents — Hew 
Trial.'] — D., the husband of the respondent, was 
in business in Jamaica, and was in pecuniary 
difficulties and indebted to the appellants, whose 
agent in Jamaica was 0. C. was an executor and 
trustee of the will of Mrs. D.’s father. Her 
father died in January, 1898, and Mrs. D. was 
entitled to one-fifth of her father’s residuary 
estate. It was arranged that C. should have a 
security for £1,000 on Mrs. D.’s property pre- 
pared, and that D. should get her to sign it. 
Accordingly, in August, 1898, it was prepared by 
C.'s solicitors from his instructions. O. gave it 
to D. ; D. got his wife to sign it. 

Held— that it was quite impossible to uphold 
the security given by Mrs. D., as it was open to 
the double objection of having been obtained by 
a trustee from his cestui que trust by pressure 
through her husband, and without independent 
advice, and of having been obtained from his 
wife by pressure and concealment of material 
facts ; that the document was very different 
from what Mrs. D. supposed it to he, and was 
a document of the true nature of which she had 
no conception ; that it was impossible to hold 
that C. or the appellants were unaffected by 
such pressure and ignorance, as they left every- 
thing to D,, and must therefore abide the 
consequences. 

Held, also, that the appellants, who made 
no application in the action for discovery of 
documents, were not entitled to a new trial on 
the ground that since the trial an important 
document had been discovered. 

Turnbull & Co. v. Duval, [1902] A. C, 429 ; 

[71 L. J, P. C. 84 ; 87 L. T. 154 ; IS T. L. E. 

521— P. C. 

25 . Will — Probate — Assent of Husband .] — 
Under the present practice the assent of a hus- 
band to his wife’s will (if necessary) is not 
implied by reason of his having obtained probate 
of such will in common form. 

Be Hath An, (1907) 51 Sol. Jo. 428— Warring- 

[ton, J, 

(b) Dower, &c, 

26 . Dower of Equitable Estates — Estate pur 
autre vie and Estate in Pee — Contingent Re- 
mainder Interposed — Merger — Dower Act , 1883 
(3 & 4 Will. 4, c. 105), s. 2.] — By a Landed 
Estates Court conveyance of July 14th, 1864, 
perpetual yearly rents were granted to X., his 
heirs and assigns, in trust during the life of A. 


to permit C. (the purchaser) and his assigns to 
receive the rents for his and their own use, and 
after the death of A. to the use that B., the wife 
of A., should, if she survived him* receive a 
jointure of £250 a year, and, subject thereto, to 
the use of the first and other sons of A. and B. 
in tail male, and in default of such issue male to 
the use of the first and other daughters of A. and 
B., and their heirs as tenants in common, and in 
default of such issue then to the use of C., his 
heirs and assigns, for ever, subject to certain 
charges mentioned in the conveyance. On 
June 27th, 1882, C. mortgaged the perpetual 
rents to an insurance company. On October 
8th, 1886, C. died intestate, leaving D. a 
widow, and E, and F., daughters of a deceased 
son by a former marriage, his co-heiresses-at-law. 
A. died in 1891, without issue, leaving B. 
surviving. In 1 897 D. brought an action 
against E. and F. to establish, inter alia , her 
right to dower. 

Held — that notwithstanding the interposition 
of the contingent estate to the issue of A. and B. 
the estate pur autre vie given to C. by the 
Landed Estates Court conveyance merged in, or 
united with, the estate in fee in remainder given 
to him by the same conveyance, and that D. was 
entitled to dower. 

In re Micliell , Moore v. Moore ([1892] 2 Ch, 
87 ; 61 L. J. Ch. 326 ; 40 W. R. 375 ; 66 L. T. 
366 — Stirling, J.) considered. 

CordaVs Case ((1594) Cro. Eliz. 315) ques- 
tioned. 

Lemon v . Mark, [1899] 1 Ir. E. 416— M. E. ; 

[435—0. A. 

27 . Erench Law — Contract of Marriage — 
Change of Domicil — Movable Property — Com- 
munity of Goods.]- — Two French subjects, born 
and domiciled in France, married there, without 
a contract of marriage, and became therefore 
subject to the system of “ community of goods.” 
They afterwards acquired an English domicil, 
and the husband died m this country possessed 
of movable property. 

Held — that the change of domicil did not 
affect the rights acquired by their marriage in 
France, and consequently the French law of 
“ community of goods ” was still applicable, so 
that the husband’s power of disposition by will 
was limited to a moiety. 

Zashley y. Hog ((1804) 4 Patou, 581 ; Robert- 
son, Sc. App. Cas. 4) distinguished. 

The decision of the Court of Appeal ([1898] 

2 Ch. 60 ; 67 L. J. Ch. 419 ; 46 W. E. 532 ; 78 
L. T. 541 ; 14 T. L. E. 42S) reversed, and the 
decision of Kekewich, J. ([1898] 1 Ch. 403 ; 67 
L. J. Ch. 274 ; 46 W. R. 326 ; 78 L, T. 152), 
restored. 

De Niools v. Curlier, [1900] A. O. 21 ; 69 L. J. 

[Ch. 109 ; 48 W. R. 269 ; 81 L. T. 733 ; 16 
T. L, E. 101— H. L. (E.). 

. 28 . Intestate's Estates — Widow's Charge — Lex 
Domicilii — Lex Loci, as applied to Proceeds of 
Sale of Victorian Zands — Order of Application 
of Assets — Intestates' Estates Act , 1890 (53 & 64 
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Yict. c. 29) — Victorian Intestates' Estates Jet, 
1896 (59 Viet. Xo. 1419).] — A domiciled Irishman 
died in Ireland, intestate, without issue, leaving 
a widow surviving. His property in Ireland 
consisted of freeholds, chattels real, furniture, 
stock and cash. He was also possessed of lands 
in the colony of Victoria, granted to him in fee 
by the Crown, which lands, by the law of the 
colony, were regarded and devolved as personal 
estate. The only creditors were in Ireland. 
Administration was taken out in Ireland by the 
widow, and in Victoria by a person appointed 
for the purpose, who sold the lands, and remitted 
the net proceeds to the widow. 

By the Victorian Intestates’ Estate Act, 1896, 
a widow is entitled, on the death of her husband 
and without issue, if his estate is over the value 
of £1,000, to a charge of £1,000 upon it, and the 
residue is divisible between the widow and the 
next of kin. 

The widow brought an action against the heir- 
at-law and one of the next of kin of the deceased, 
and claimed (1) £1,000 out of the proceeds of 
sale of the Victorian lands, as well as £500 out 
of the real and personal estate in Ireland ; 

(2) , dower out of the Irish freeholds ; and (3) a 
moiety of the residue of the proceeds of sale 
of the Victorian lands, and of the Irish personal 
estate, after payment thereout of the debts of 
the intestate. 

Held — (1) that the plaintiff was entitled, 
under the Victorian Act, to £1,000 out of the 
proceeds of sale of the Victorian lands ; (2) that 
the balance was to be taken as personal estate, 
and added to the Irish personalty, and that the 
debts were to be paid out of this blended fund ; 

(3) that the widow was entitled to £500 out of 
the remainder of this blended fund, and out of 
the Irish real estate, to be apportioned as directed 
by the Intestates’ Estates Act, 1890 ; (4) that of 
the residue of the personalty the widow was j 
entitled to one moiety, and the next of kin to | 
the other moiety; (5) that the widow was entitled ! 
to dower out of the residue of the realty, which, 
subject thereto, went to the heir-at-law. 

Rea v. Rea, [1902] 1 Ir. R. 451— M. R. 

(c) Separate Estate. 

29. Restraint on Anticipation — Admission as 
to Occurrence of E cent defeating Life Interest — 
Estoppel. ] — A married woman was entitled, 
under a deed dated m 1S67, to the surplus rents 
and profits of certain estates for life for her 
separate use without power of anticipation, but 
subject to a proviso that, if she should succeed to 1 
an income for life of a certain amount, her life i 
interest m the estates should absolutely cease; 
and determine, and the property should be held 
upon trust for her husband. 

In 1890 the married woman executed a deed- 
poll, admitting, in good faith but contrary to the 
fact, that her interest m the estates had deter- 
mined under the proviso, on the ground of which 
deed a creditor of her husband’s altered his 
position. Having subsequently discovered that 
she had executed the deed-poll under a mis- 


apprehension, she claimed to receive the surplus 
rents and profits of the estates notwithstanding 
her admission. 

Held — that a married woman could not by 
any device, even by fraud, deprive herself of the 
protection afforded by the restraint upon antici- 
pation ; and that, therefore, in the present case 
she was not estopped from contradicting the 
admission made by her, and was entitled to the 
surplus rents and profits. 

Decision of Kekewich, J. ([1897] 2 Ch. 223 ; 
66 L. J. Ch. 721 ; 77 L. T. 71 ; 13 T. L. R. 470 ; 
46 W. R. 151) affirmed. 

Bateman (Lady) r. Faber, [1898] 1 Ch. 144 ; 

[67 L. J. Ch. 130; 77 L. T. 576 ; 14 T. L. R. 

81 ; 46 W. R. 215— C. A. 

30. Restraint on Anticipation — Policy of 
Insurance effected by Wife on Life of Husband — 
Tontine — Condition restraining Assignment .] — 
A married woman effected, in 1885, an insurance 
on the life of her husband fora period of ten years, 
and, under the policy, described in the margin 
as “ Wife’s policy — Endowment,” the amount 
insured was made payable to her for her sole use, 
if she and her husband both survived that period 
(which event happened). The policy was made 
on condition that certain provisions and require- 
ments annexed to it were to be taken as part of 
the contract. One of these was “ This policy is 
not assignable.” 

Held — that there was a restraint upon 
anticipation, and that an attempted charge 
upon the policy during the currency of the ten 
years was void. 

In re Lavender’s Policy, [1898] 1 Ir. R. 175 

[— C. A. 

31. Liability — Contract during Coverture — 
Jointure accruing on Husband's Death.] — The 
defendant, a married woman, made a joint and 
several promissory note (with her late husband) 
for £1,000, and interest from its date, January 7th, 
1876, payable one month after the death of her 
husband’s father. By the marriage settlement 
she was given a jointure of £2,000 a year for 
life in the event of her surviving her husband. 
Her husband died in 1894. The plaintiff 
brought an action on the note against the 
defendant. 

Held— that the defendant had no separate 
estate as a married woman. With regard to the 
jointure it was not for her separate use, for by 
the terms of the settlement she was not to enjoy 
it during marriage, and, therefore it could not be 
for her separate use as a married woman. There- 
fore, during coverture, she could not contract 
with regard to it. 

Clarke v . Hastie, (1899) 16 T. L. R. 23— 

[Phillimore, X. 

32. Life Policy in Favour of— 'Appointment of 
Trustees — Title of Petition — Married Women's 
Property Act , 1870 (33 & 34 Viet, c . 93), 5. 10.] 
— Where a husband effected a policy in favour 
of his wife under the provisions of the Married 
Women’s Property Act, 1870 a petition for the 
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appointment of trustees need not be entitled 
“ In the matter of the Married Women’s 
Property Act, 1882.” 

In re Adam's Policy Trusts ( (1883) 23 Ch. D. 
525 ; 52 L. J. Ch, 612 ; 31 W. JR. 810 ; 18 L. T. 
727 — Chitty, J.) and In re Turnbull ([1897] 
2 Ch. 415 ; 66 L. J. Ch. 719 ; 77 L. T. 47— 
Stirling, J.) followed. 

In re Soutar's Policy Trust ( (1884) 26 Ch. D. 
236 ; 54 L. J. Ch. 256 ; 32 W. R. 701 — Pearson, J.) 
not followed. 

In re Kuyper’s Policy Trusts, [1899] 1 

[Ch. 38 ; 68 L. J. Ch. 10 ; 47 W. R. 238 ; 79 
L. T. 486— North, J. 

33 . Action against Widow — Form of Judg- 
ment,']— A married woman entered into a con- 
tract after the passing of the Married Women’s 
Property Act, 1882, and before the passing of 
the Married Women’s Property Act, 1893, 
and was sued upon it after the death of her 
husband. 

Held — that the form of the judgment against 
her must limit the execution to such property 
as during her coverture was her separate pro- 
perty not subject to any restriction against 
anticipation. 

Softlaw %\ Welch, [1899] 2 Q. B, 419 ; 68 

[L. J. Q. B. 940 ; 47 W. R. 626 ; SI L. T. 64 ; 

15 T. L. R. 479 — C. A. 

34 . Settlement — Income for Separate Use 
without Anticipation — Separate Trading — 
Bankruptcy — Death of Husband — Title of 
Trustee in Bankruptcy to Income — Married 
Women's Property -Act, 1882 (45 & 46 Viet, c, 75), j 
s. 1, sub-s. 5, 5. 19.] — In 1859 real estate was 
settled upon trusts to pay the rents and profits 
to a spinster during her life, for her sole and 
separate use without power of anticipation. She 
married in 1868. In 1891 she was carrying on a 
business apart from her husband, and in that 
year was adjudicated a bankrupt. In 1899 her 
husband died. She was still an undischarged 
bankrupt. 

Held — that the life interest- of the bankrupt 
immediately on the death of her husband 
vested m the trustee in bankruptcy by virtue of 
sect. 1, sub-sect. 5, and sect. 19 of the Married 
Women’s Property Act, 1882, as the restraint 
upon anticipation then ceased. 

Pelton Brothers v. Harrison ([1891] 2 Q. B. 
422 ; 60 L. J, Q. B. 742 ; 39 W. R. 689 ; 65 L. T. 
514' — O. A.) discussed. 

In re Wheeler’s Settlement, Briggs ?*. 

[Ryan, [1899] 2 Ch, 717 ; 68 L. J, Ch. 663 ; 

48 W. R. 10 ; 81 L. T. 172 ; 15 T. L. R. 545 ; 

6 Manson, 372 — Cozens-Hardy, J. 

35. Judgment Debtor— Keglect to Comply with 
Order for Payment into CouH — Default — Writ 
of Attachment — Separate Estate — Married 
Women's Property Act , 1882 (45 & 46 Viet, c . 75), 
ss. 1, subs. 2 ; ss. 18, 24,] — A married woman, 1 
before 1882, was, as administratrix of a deceased | 
intestate, ordered to pay into Court a sum form- 1 


ing part of the estate. In default a motion was 
made for leave to issue a writ of attachment 
against her. 

Held — that, in the absence of proof of a 
breach of trust or devastavit, an order for pay- 
ment by the defendant out of her separate 
estate would not be appropriate, and that the 
order for the issue of the writ of attachment 
ought to go. 

In re Turnbull, Turnbull r. Nicholas 

[1900] 1 Ch. 180 ; 48 W. R. 136 ; 81 L. T. 

, 439 ; 16 T. L. R. 45— Stirling, J. 

36 . Contract during Coverture- — Judgment after 
Discoverture — Separate Property — Restraint on 
Anticipation — Married Women's Property Act , 
1893 (56 & 57 Viet. c. 63), s. 1.] — The plaintiff 
got judgment against the defendant, a lady, who 
had been a married woman, but who, in January, 
1900, was divorced. The judgment was obtained 
on June 12th, 1900, on a contract which had been 
entered into by the defendant on October Sth, 
1896, while she was under coverture. At the 
date the contract was made the lady had pro- 
perty which was subject to a restraint upon 
anticipation, and the question was what effect 
that judgment was to have against her. 

Held — that the property* subject to restraint 
upon anticipation could not be made available to 
satisfy any liability or obligation arising out of 
the contract, but was protected by the proviso 
to sect. 1 of the Married Women’s Property Act, 
1893. 

Barnett v . Howard, [1900] 2 Q. B. 784 ; 69 

[L. J. Q. B. 955 ; 83 L. T. 301 ; 16 T. L. R. 558 

-C. A. 

37 . Restraint on Anticipation — Removal of 
Restraint — Benefit of Woman — Increase of 
Income — Fund in Court — Investments — Convey- 
ancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), s. 39, sub-s. 1.]— A married woman 
was entitled absolutely to a fund in Court, sub- 
ject only to a restraint t>n anticipation daring 
the joint lives of herself and her husband. Upon 
her marriage she made a settlement which con- 
tained a covenant on her part to settle after- 
acquired property ; and that settlement con- 
tained a power of investment that allowed a 
larger range of selection than the Court allowed 
for cash under its control, and lafger even than 
that enjoyed by trustees under the Trustee Act, 
1893. She desired that under sect. 39 of the 
Conveyancing and Law of Property Act, 1881, 
the restraint on anticipation might be removed, 
and that the Court should bind her interest so as 
to be subject to the covenant in her settlement ; 
the effect of which would be that it would again 
become subject to a restraint on anticipation, 
and would also be subject to the life interest of 
her husband. She was fifty-nine, and there were 
no children. The main object of the scheme was 
to secure a larger income. 

Held- — that the Court could not say that it 
would be for her benefit, within the meaning of 
sect. 39, that what she wished should be done ; 
and that the application must be refused. 

In re Blundell, [1901] 2 Ch. 221 ; 70 L. J. Ch. 

[522 ; 84 L. T. 706— C. A, 
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38. Loan to Husband for the Purpose of his 
Business — “ Money or other “Estate'' — Furniture 
— Bankruptcy of Husband — Assets of Husband 
— Married Women's Property Act , 1882 (45 & 
46 Viet. c. 75), 3.] — A married woman lent to 
her husband for the purpose of his business as 
hotel-keeper certain furniture to which she was 
entitled as her separate property. On the hus- 
band’s bankruptcy his assignees claimed the 
furniture as his assets. 

Held — that the furniture was to be treated 
as assets of the husband. 

In sect. 3 of the Married Women’s Property 
Act, 1882. the words “ other estate” are not to 
be read as meaning only property ejusdem generis 
with that indicated by the preceding words “any 
money.” 

In ee Donaldson, [1902] 2 Ir. E, 810— 0. A. 

39. Restraint upon Anticipation — Contract by 
Wife during Coverture — Judgment against her 
after Husband's Death — Whether such Property 
liable to Execution — Married Women's Property 
Act , IS93 (56 & 57 Viet. c. 83), s . 1.]— Where a 
married woman, entitled to separate property 
subject to a restraint against anticipation during 
coverture, enters into a contract while covert , 
a judgment subsequently signed against her 
while discovert in respect of such contract 
cannot be enforced against such property. 

Barnett v. Howard , ([1900] 2 Q. B. 784 ; 89 
L. J. Q. B. 955 ; 83 L. T. 301— C. A., Ho. 36, 
supra ) followed. 

A wife in 1893, her husband being alive, 
signed promissory notes ; judgment was re- 
covered against her upon the notes after his 
death. 

Held— that a receiver could not be appointed 
by way of equitable execution to receive the 
income of trust funds, to which she was in 1893 
entitled subject to a restraint against anticipa- 
tion during coverture. 

Brown v . Dimbleby, FI 904] 1 K. B, 28 ; 73 L. J. 

[K. B. 85 ; 52 W. KT 53 j 89 L. T. 424—0. A. 

40. Acknowledgment of Debt contracted before 
1893 — Married Women's Property Act , 1S93 (56 
& 57 Viet. e. 63), s. 1.] — Where moneys were 
advanced to a married woman before the Act of 
1893 in respect of which she was under no 
liability, having at the time no separate estate, 
an acknowledgment of such advances given after 
the Act does not bind her separate estate (since 
acquired) by virtue of sect. 1 of the Act. Under 
that section there must be a contract entered 
into by the married woman for the first time 
after the passing of the Act. 

In re Wheeler, Hankinson v. Hayter, 

[1904] 2 Ck. 66 ; 73 L. J. Gh. 576 ; 52 W. E. 

586 ; 91 L. T. 227 — Warrington, J. 

41. Restraint upon Anticipation — Income due 
after Judgment — Married Women's Property 
Aet , 1882 (45 & 46 Viet. e. 75), ss. 1, 19.]— The 


plaintiffs had obtained against a married woman 
a judgment, payable out of her separate estate. 
Such estate was held in trust foi her for her life, 
without power of anticipation. 

Held — that income accrued due after the 
date of the judgment could not be attached to 
meet it in the hands of the trustees. 

Whiteley v. Edwards ( [1896] 2 Q. B. 48 ; 65 
L. J. Q. B; 457 ; 44 W. It. 530 ; 74 L. T. 720— 
C. A.) approved. 

Bolitho & Co., Ld. r. Gidley and Others, 

[1905] A. C. 98 ; 74 L. J. K. B. 430 ; 53 W. E. 

498 ; 92 L. T. 369— H. L. 

42. Reversionary Interest in Land — Marriage 
before 1882 — Subsequent Conversion into Money — 
Whether Separate Estate — Married Women? 8 
Property Acts , 1870 (33 & 34 Viet. a. 93), and 
1882 (45 to 46 Viet. e. 75), a 5.]— In 1877 a lady 
became entitled as heiress of her brother to real 
estate, subject to the life interest of her mother, 
who lived till 1906. In 1875 the lady had 
married, and therefore by the Married Women's 
Property Act, 1870, the profits belonged to her 
for her separate use, but she could not dispose of 
the fee. In 1901 the land was converted into 
money. 

Held — that such conversion gave no new title 
to the lady, and that the money did not become 
her separate property by virtue of sect. 5, sub- 
sect. 1, of the Act of 1882 ; and that, therefore, 
on her death it passed to her husband. 

In re Bacon, Toovey v . Turner, [1907] 1 Ch. 

[475 ; 76 L. J, Ch. 213— Eady, J, 

V. ANTE-HTTPTIAL OBLIGATIONS OF WIFE. 

43. Debts — Wife's ante-nuptial Debts — Judg- 
ment for — Separate Property subject to Restraint 
against Anticipation — Such Property not' settled 
by Wife herself — Married Women's Property 
Act, 1882 (45 & 46 Viet. o. 75), 5 . 19.]— Where a 
married woman is entitled to separate property 
subject to a restraint against anticipation, such 
property is not liable to execution upon a judg- 
ment for her ante-nuptial debt so long as the 
restraint is not imposed by a settlement of her 
own property made by herself. 

A judgment was signed against a married 
woman living apart from her husband, in respect 
of her ante-nuptial debts. 

Held — that a receiver could not be appointed 
to take in execution an annuity, which her 
husband had by a deed of separation covenanted 
to pay her during their joint lives for her separate 
use without power of anticipation. 

Birmingham Excelsior Money Society v. 

[Lane, [1904] 1 K. B. 35 ; 73 L. J. K. B. 28 ; 

52 W. E. 84 ; 89 L. T. 656 ; 20 L. T. E. 47— C \ A. 


VI. CONTRACTS OF WIFE. 

(a) As Agent for Husband. 

44 To Pledge Husband's Credit — Wife living 
se pa rate f roni Hush a n d—Xecessa i * i es — Edu cat i o u 
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of Children .] — A wife who by her husband’s 
conduct is forced to live separate from him has 
implied authority to pledge his credit for the 
education of the children, as a “ necessary.” 

Collins i\ Cory, (1901) 17 T. L. R. 242— 

[Phillimore,J. 

45. Wife — Authority to Pledge Husband's 
Credit — Allowance paid by Husband to Wife 
for Clothing and Personal Expenditure.'] — The 
question whether a husband is liable for debts 
incurred by his wife is a question of agency. 
Where they are living together prirna facie the 
wife can pledge her husband’s credit for neces- 
saries for the household. 

The plaintiff sued the defendants, husband 
and wife, for the balance of an account due for 
various articles of clothing supplied to the wife. 
It was admitted that the goods were supplied 
and that the prices were reasonable, and the 
only dispute was as to whether the wife or the 
husband was liable. The husband made his 
wife an allowance of £1,800, of which £500 was 
for her clothing and personal expenditure, and 
the husband and wife lived together. 

Held — that the allowance for the wife’s 
personal expenditure rebutted the inference of 
implied authority to pledge the husband’s credit 
simply on the ground that they were living 
together, 

Pebenham v. Mellon ((1880) G App, Cas. 24 ; 50 
L. J, Q. B. 155 ; 45 J. P. 252 ; 29 W. R. 141 ; 
43 L. T. 673— H. L. (E.) ) followed. 

Remminqton v . Broadwood and Another, 
[(1902) 18 T. L. R. 270— C. A. 

46. Wife haring no Separate Property-^- Con- 
tract “ otherwise than as Agent u — Married 
Women's Property Acts , 1882 (45 & 46 Viet, 
o. 75), s. 1, sub-s, 2, and 1893 (56 & 57 Yict. 
c . 63), s. ].] — By sect. 1 of the Married Women’s 
Property Act, 1893, “ every contract hereafter 
entered into by a married woman, otherwise 
than as agent, (a) shall be deemed to be a con- 
tract entered into by her with respect to and to 
bind her separate property whether she is or is 
not, in fact, possessed of or entitled to any 
separate property at the time when she enters 
'into such contract.” 

Held, by Lord Loreburn, L.C., and Lord 
Macnaghten, affirming the decision of the Court 
of Appeal — that, if a wife in fact contracts as 
agent for her husband, whether the authority is 
given expressly or impliedly, she does not con- 
tract otherwise than as agent within the meaning 
of sect. 1 of the Married Women’s Property Act, 
1893, and it is immaterial whether or not at the 
time when the contract is made the person with 
whom she contracts knows that she is a married 
woman. 

Held, by Lord Robertson and Lord Atkinson 
— that a married woman contracts “ otherwise 
than as agent ” if she enters into a contract 
apparently as principal, though she may, in 
fact, only be agent for an undisclosed principal 
— namely, her husband ; and the undisclosed 


fact that she has her husband’s authority to 
contract as his agent is not enough to make her 
contract as an agent. To make her contract 
“ as agent,” both parties must regard her as an 
agent in the matter. 

Decision of C. A. ((1905) 21 T. L. R. 361) 
affirmed, the Lords being equally divided in 
opinion. 

Paquin, Ld. v . Beauclerk (formerly Holden), 

[1906] A. G. 148; 75 L. J. K. B. 395; 54 

W. R. 521 ; 94 L. T. 350 ; 22 T, L. R. 395— 

H. L. (E.). 

See also Nos. 55, 111. 

(b) With Husband. 

47. Contract of Loan , Marriage Settlement — 
Wife's Separate Property —Life Interest — Loan 
to Husband by Trustees — Bond by Husband to 
Trustees — Interest bearing Security — Damages — 
Presumption of Payment — Debt Statute-barred 
— 4 & 5 Anne, c. 16, ss. 12, 13 — Civil Procedure 
Act , 1833 (3 & 4 Will. 4, c. 42), s. 5.] — By a settle- 
ment made in 1847 on the marriage of Jane 
Heynes, afterwards Mrs. Dixon, her share of 
certain real estate was conveyed to trustees upon 
trust for sale and to invest the proceeds “on 
real or personal securities bearing interest” with 
power to vary or exchange the investments for 
others of the like nature ; with a proviso that no 
such investment or change should be made 
during the lives of the wife and husband or the 
life of the survivor without her or his consent in 
writing first obtained. Then the income was to 
be paid to the wife for life, without power of 
anticipation, and after her death to the husband 
for life. There being a sale of the real estate, 
Mrs. Dixon’s share of which was subject to her 
settlement, the husband bought part of it, and 
as he -was not prepared with all the purchase- 
money, the trustees advanced to him, with 
his wife’s consent in writing, the sura of 
£1,928 5s. 10 d., being her settled share of the 
purchase-money. Thereupon, with the know- 
ledge of the wife and by her authority, a bond 
was given by the husband to the trustees on 
February 13th, 1852, in the usual form, in a penal 
sum for double the amount, namely, for 
£3,856 11s. 8<L, the condition of the bond 
being that if the husband should repay the sum 
of £1,928 5s. Wd. with interest at 4 per cent, on 
August 13th then next — that is, six months after 
the date of the bond — the bond should be void. 
No payment of interest ever took place during 
the lifetime of the wife, and no repayment of 
the principal either during her lifetime or after 
her death. The wife died on May 2 1st, 1876, and 
the husband on January 1st, 1896. After the 
death of the husband the bond was found 
amongst his papers. 

Held — that the true intent of the bond was 
to secure the repayment of principal, interest 
and costs by means of the penalty and not to 
pay damages ; 

That treating the bond as having been given 
to the husband in consideration of an advance of 
what he knew to be trust money, which 
advance was in effect a breach of trust, he was 
not a person entitled to plead the Statute of 
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Limitations as a bar to the recovery of the 
money that was in his hands ; 

That so long as the husband and wife lived 
together in amity the form need not have been 
gone through of handing the money from the 
one to the other, and the statute did not run ; 
and 

That under the circumstances, inasmuch as 
there was a clear recognition by the husband 
after the wife’s death and twenty-five years 
after the date of the bond that the bond had 
not been paid, the inference could not be drawn 
that it had been paid because it did not happen 
to have remained with the trustees and had been 
found amongst the husband’s papers. 

Cook v. Fowler ((1874) L. R. 7 -H. L. 27 ; 43 
L. J. Ch. 855) and Soar v. Ashwell ([1893] 2 
Q. B. 390 ; 42 W. R. 165 ; 69 L. T. 585 ; 4 R. 
602 — C. A.) discussed. Eonafous v. Rybot 
((1763) 3 Burr. 1370) and Spickemell v, Hath am 
((1854) Kay, 609 ; 2 W. R. 165) followed. Amo* 
v. Smith ((1862) 1 H. & C. 238; 31 L. J. Ex. 
423 ; 10 W. R. 759; 7 L. T. (n.s.) 06) applied. 

Judgment of Byrne, J, ([1899] 2 Ch. 5G1 ; G8 
L. J. Ch. 689 ; 48 W. R. 71) affirmed. 

In re Dixon, Heynes r. Dixon, [1900] 2 Ch. 

[561 ; 69 L. J. Ch. 689 ; 48 W. R. 665 ; 83 
L T. 129 — C. A. 

VII. TORTS OF WIFE DURING COVERTURE. 

48. Deed of Separation — Married Rbwcw’s 
Property Act , 1882 (45 & 46 Viet. o. 75), s. 1, 
mb-s. 2.'] — A husband, who is living apart from 
his wife under a separation deed, by which she 
had a large allowance from her husband, is liable 
to be sued jointly with his wife for a libel 
written by her without his knowledge. 

Utley v. Mitre Publishing Co. and Others, 
[(1901) 17 T. L. R. 720 — Darling, J. 

49. Fraud not Directly connected with Contract 
— Husband's Liability in Damages — Mamed 
Women' s Property Act , 1882 (45 &40 Viet. c. 75), 
s. 1, subs . 2 ; ss. 13, 14, 15.]— In May, 1898, the 
defendant Gr. K., the wife of the defendant 
H. K., induced the plaintiff, a widow, to lend 
her £5,300, the only security being her I O U. 
In July, 1898, the plaintiff was asked by Gr. K. 
to join her in the purchase of some shares, which 
she said had been recommended to her by a 
financier, and for that purpose she asked the 
plaintiff to raise a sum of £2,000 to be invested 
in the purchase. The plaintiff, at first unwilling, 
consented to raise the £2,000 when the shares 
had been purchased. Shortly after, the plaintiff, 
relying on the representation of G-. K. that she 
had bought the shares, signed two promissory 
notes for £1,000 each, and, her solicitor having 
discounted them, paid the proceeds to GL K.,and 
the plaintiff paid the notes on maturity. G. K. 
never in fact purchased any shares at all with 
the moneys. The defendant H, K. was made a 
co-defendant by amendment. In an action for 
damages by the plaintiff against the defendants : — 

Held— that the contract was effected prior 
to and independently of the misrepresentation ; 


that the misrepresentation was not the means of 
effecting or inducing the contract ; and that the 
husband was liable in damages for the wife’s 
tort. 

There is nothing in the Married Women’s 
Property Act, 1882, which deprives a plaintiff in 
such a case, by giving him a right against the 
separate estate of the wife which may or may 
not exist, of the right to go against the husband 
in respect of a tort committed by the wife after 
the marriage, 

Liverpool Adelphi Loan Association v. Fair- 
hurst ( (1854) 9 Ex. 422 ; 2 C. L. R. 512 ; 23 
L. J. Ex. 163 ; 18 Jur. 191 ; 2 W. R. 233) and 
Wright v. Leonard ( (1861) 11 C. B. (n.s.) 258 ; 
30 L. J. C. P. 365; 9 W. R. 944; 8 Jur. (n.s.) 
415 ; 4 L. T. (N.s.) 110) applied. 

Soroka v. Kaltenburg ( (1886) 17 Q. B. D. 177 ; 
55 L. J. Q. B. 375 : 34 W. R, 542 ; 54 L. T. 649 
— Div. Ct.) followed. 

Decision of Byrne, J. ( [1900] 1 Ch.203 ; 69 
L. J. Ch. 202 ; 81 L. T. 775 ; 16 T. L. R. 63) 
affirmed. 

Earle v. Kingscote, [190u] 2 Ch. 5S5 ; 69 

[L. J. Ch. 725 ; 49 W. R. 3 ; 83 L. T. 577 ; 

16T.L.R.511— C. A, 

See also No. 56. 


VIII. GIFTS BETWEEN HUSBAND AND 
WIFE. 

50. Separate Estate — Restraint on Anticipa- 
tion — Husband's Debts — Exoneration — Removal 
of Restraint — Indemnity — Conveyancing arid 
Law of Property Act , 1881 (44 & 45 Viet. c. 41), 
s. 39,] — The doctrine that if a married woman 
charges her property with money for the pur- 
pose of paying her husband’s debts, and the 
money raised by her is so applied, she is prirnd 
facie regarded in equity, and as between herself 
i and him, as lending him, and not giving him, 
the money raised on her property, and as entitled 
to have her property exonerated by him from the 
charge she has created, is based on an in* 
ference to be drawn from the circumstances of 
each particular case, including, in the case of 
orders made under sect. 39 of the Conveyancing 
and Daw of Property Act, 1881, the orders them- 
selves ; and until an inference in favour of the 
wife arises, there is no presumption for the 
husband to rebut. 

Although it cannot be said that an order 
under sect. 39 of the Act of 1881, silent as to the 
wife's right to be indemnified by her husband, is 
fatal to the existence of such right, yet the 
absence of all allusion to such right is a circum- 
stance to be considered. 

Decision of Kekewich, J. ( [1898] 1 Ch. 47 ; 
I 67 L. J. Ch. 1 ; 77 L. T. 490 ; 46 W. R, 232) 
affirmed, but on different grounds. 

The Court has jurisdiction to make an order, 
under sect. 2 of the Married Women’s Property 
Act, 1893, that the costs of an appeal by a 
married woman from an order dismissing an 
action brought by her shall be paid out of 
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property of the appellant, although subject to a 
restraint on anticipation. 

Paget *. Paget, [1898] 1 Ch.470 ; 67 L. J. Oh. 

[266 ; 78 L. T. 306 ; 14 T. L. R. 315 ; 46 W. R. 

472— C. A 

61 , Voluntary Deed — JIusbit ml and Wife — 
Presumption.] — It is settled by authority, 
although text-writers seem to have adopted 
the opposite view, that the relation of husband 
and wife is not one of those to which the doc- 
trine of Huguenin v. Basely ( (1S07) 14 Yes. 273 ; 
1 Wh. & Tu. L. 0. 7th ed. p. 247) applies. There 
is no presumption that a voluntary deed executed 
by a wife in favour of her husband and prepared 
by the husband’s solicitor is invalid. The onus 
proband i lies on the party who impugns the 
instrument, and noton the party who supports it. 

Nedby v. Nedby ( (1852) 5 De G. & Sm. 377 ; 
21 V. J. Ch. 446) followed. 

Barron v. Willis, [1899] 2 Ch. 578 ; 68 

[L. J. Ch. G04 ; 48 W. R. 26 ; 81 L. T. 321 ; 

15 T. L. R. 468— Cozens-Hardy, J. 

[The decision of Cozens-Hardy, J., was re- 
versed on appeal, [1900] 2 Ch. 121 ; see under 
title Solicitors, and probably the above ex- 
pression of opinion should not now be accepted 
unreservedly.] 

52. Voluntary Benefit to Husband — Presump- 
tion of Influence — Guarantee — No Consideration 
— Ignorance of Effect- — No Independent Ad vice — 
Guarantee not Enforceable.'] — The relationship 
of husband and wife is one where, in the case of 
a large voluntary benefit, influence is presumed 
to have existed. If a guarantee by a wife for 
the benefit of the husband is challenged, it lies 
on the holder to discharge such presumption. 

A husband, who was indebted to B., obtained 
from his wife, the defendant, a guarantee in 
favour of B. to cover his debts then due to B., a 
present advance of £500, and future credits, the 
total liability being limited to £1,500. The 
wife, who traded on her own account, had on 
previous occasions given her husband small 
financial aid, and was aware of his indebtedness 
to B. B., B’s solicitor, the husband, and wife, 
r . were the only persons present when the guarantee 
was signed, and the defendant had no indepen- 
dent advice. 

The guarantee, a very complicated document, 
was twice read over by the solicitor, who sug- 
gested to B. that the defendant should be 
separately represented. 

Held— ( 1) that the defendant did not suffi- 
ciently understand the nature of the guarantee ; 
(2) that B. had not discharged the onus placed 
upon him by the legal presumption ; (3) that he 
was sufficiently put on inquiry to be affected 
with the equitable flaws in the transaction ; and 
that therefore the defendant was not liable. 

Bischofe’s Trustee v . Frank, (1903) 89 L. T. 

[188— Wright, J. 

53 . Joint Banking Account. — Property pur- 
chased in Husband's Name — Payment out of 


Wife's Money — Presumption of Resulting Trust 
— Evidence — Payment out of her Income , or out 
of her Capital.] —When the money of a woman 
finds its way into her husband’s hands, and 
property is bought with it in his name, the 
question in every case is whether a gift to him 
was, or was not, intended. There is no rule of 
law that different presumptions arise when the 
purchase-money comes out of her income and 
when it comes out of her capital. 

A husband and wife kept a joint banking 
account, consisting mainly of her income, upon 
which they both drew. Property was bought, 
and paid for by a cheque signed by the husband, 
and was conveyed to him alone. They then 
opened a joint building account, composed 
mainly of her capital, and built a house on the 
property. 

Held— that the wife had not made a gift of 
the purchase-money to her husband, and that 
the property belonged to her, 

Alexander v. Barnhill ((1888) 21 L. R. Ir. 
511) explained. 

Mercies, v. Mercier, [1903] 2 Ch. 98 ; 72 L. J. 

[Ch. 511 ; 51 W. R. 611 ; 88 L. T. 616—C. A. 

54 . Joint Account - — Presumption — Transfer of 
Mortgage to Husband, and Wife — No Evidence as 
to how Money provided.] — In 1894 a mortgage 
was transferred to a husband and wife ; it was 
stated that the money was advanced by them on 
a joint account, but there was no evidence as to 
how, or in what shares, it was provided. The 
wife survived, and, upon her death, questions 
arose as to whether her estate was entitled to the 
whole sum. 

Held— that whether the husband provided 
all or only a part of the sum advanced, the 
whole belonged to the widow’s estate. 

Re Scott, Palmer r. Vickers, (1907) 97 L.T. 

[537 — Kekewich, J. 

IX. PROCEEDINGS. 

(a) Against Husband and Wife. 

55. Goods consumed in the House — Allowance 
made to Wife for Housekeeping — Action against 
both — Judgment under Ord. 14 against Wife — 
Joint and Separate Liability — Ord . 14, r. 5.] 
— Necessaries were supplied to the order of the 
wife while she and her husband were living 
together : in the middle of the period he forbade 
her to pledge his credit, and arranged to (and 
did in fact) pay her in the future a sufficient 
housekeeping allowance. The tradesmen claimed 
against the husband and wife jointly, and 
signed judgment against her under Ord. 14, and 
then went on against him. 

Held — they could not succeed .against him 
on a joint claim ; for the supply of necessaries 
under such circumstances only raised a presump- 
tion that the husband had authorised the wife to 
pledge his sole credit, not their joint credit. 

Nor could they now succeed by an amend- 
ment alleging an alternative claim, for by 
signing judgment against the wife they had 
elected to treat her as principal, whereas the 
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husband could only be liable, if she had acted 
as his agent. 

Ord. 14, r. 5, does not apply to the case of 
alternative liability. 

Decision of Phillimore, J. ((1902) IS T. L. R. 
599) reversed. 

Decision of C. A. ([1903] 1 K. B. 04 ; 72 
L. J. K. B. 06 ; 51 W. E. 290 ; 87 L. T. 635 ; 
19 T. L. B. 43 — C. A.) affirmed. 

Morell Bros., Ld. t. Westmoreland (Earl 

[of), [1904] A. C. 11 ; 73 L. J. K. B. 93 ; 

20 T. L. R. 38 ; 52 W. R. 353 ; 89 L. T. 712— 

H. L.,(E,), 

56 . lorts of— Libel — Common Law Action 
against Husband and Wife jointly — Inconsistent 
Defences — Husband admitting Liability — Wife, 
denying Publication — Striking out inconsistent 
Defence — It. S. <?., Ord . 22,’ r . 1.]— Where a 
husband and wife are sued jointly in a common 
law action of tort for a libel alleged to have 
been published by the wife, they cannot plead 
inconsistent defences. 

In such a case where the husband paid money 
into Court in satisfaction of the claim and the 
wife put in a defence denying liability 

Held — that the wife’s defence must be struck 
out. 

Beaumont i\ Kaye and Wife, [1904] 1 K. B. 

[292 ; 73 L. J. K. B. 213 ; 52 W. R. 241 ; 90 
L. T. 51 ; 20 T. L. R. 183— C. A. 

57 . Wife's Contract for Goods — Judgment 
against Wife for Part of Price — Pinal Election 
— Abandonment of Light to Sue Husband .*] — 
Household groceries to the' value of £26 were 
supplied by the plaintiff upou the order of a wife 
living with her husband. He sued both wife 
and husband, and signed judgment against both 
in default of appearance. This judgment was 
set aside on payment of £20, leave being given 
to defend as to the balance. Upon the hearing 
of a summons under Ord. 14 the Master, in 
view of the wife’s admission that she had owed 
£24 originally, made an order against her for £4 
on account of the claim generally and not of 
particular items, and gave both defendants leave 
to defend as to the balance. A jury found that 
a further sum was due, but that the husband 
only was liable. 

Held — that, the jury having negatived any 
joint liability, the judgment against the wife 
precluded the plaintiff from now recovering 
against the husband. 

Morell Bros. v. Westmoreland^ ([1904] A. C. 
11 ; 73 L J. K. B. 93 ; 52 W. B. 353 ; 89 L. T. 
712 — H. L., No. 55, Wjjm) applied. 

Decision of Div. Ct. ([1905] 2 K. B. 580 j 74 
L. J. K, B. 853 ; 93 L. T. 202) reversed. 

French v. Howie and Wife, [1906] 2 K. B. 

[674 ; 75 L. J. K. B. 980 ; 95 D. T. 274— C. A. 

58 . Joint Account- — Overdraft — Security given 
by Wife Inference of Joint Liability .] — A 
husband had, on December 4th, 1902, the date of 
his marriage, an account at a bank m 8. This I 

B.D. — VOL, II. 


account was, on December 17th, 1902, trans- 
f erred to the joint names of himself an l his 
wife, and drawn on by both husband and wife. 
On May 18th, 1903, in the husband’s absence, 
the bank asked for* security, the account being 
overdrawn ; the wife thereupon deposited the 
deeds of a house belonging to her, and charged 
them for the debt then or thereafter to become 
due to the bank from her either solely or jointly 
with any other person, and agreed to execute a 
legal mortgage containing a covenant for pay- 
ment and a power of sale and other property 
clauses. The wife died on August 27th, 1904, 
leaving her furniture (worth £300) to her hus- 
band absolutely, and the house in question 
(worth about £1,400) to him for life, with 
remainder to her next of kin. The overdraft on 
May 18th, 1903, was £107, and at the date of 
her* death £414. She had paid about £100 into 
the account. 

Held — that the true inference was that the 
husband and wife agreed to provide jointly for 
current household expenses, and that each of 
them ought to pay one moiety of the overdraft. 

Be Bhoda Shaw, Shaw i\ Jones, (1906) 94 
[L. T. 93— Eady, J. 

(b) Between Husband and Wife. 

59. Re-marriage of Peeress by Courtesy to 
Commoner — Title of Honour — Continued Use of 
Title — In ju nation — Jurisdiction.] — The former 
wife of a peer, who had divorced the appellant, 
her husband, on the ground of his misconduct, 
married a commoner. In accordance with the 
usages of society she continued to use his title of 
honour*. The appellant complained, and applied 
for an injunction to prevent her doing so. 

Held — that on her marriage she lost her right 
to the title, but that the appellant had not 
suffered either legal wrong or damage j and that 
if it was a disturbance of a dignity it was not a 
matter within the cognisance of a Court of law. 

Decision of Court of Appeal ([1900] P. 305 ; 
69 L. J. P. 121 ; 49 W. B. 19 ; 83 L. T. 218 j 16 
T. L. B. 563) affirmed. 

Earl Cowley -v. Countess Cowley, [1901] 

[A. C. 450 ; 70 L. J. P. 83 ; 50 W. B. 81 ; 85 
L. T. 254 ; 17 T. L. R. 725— H. L. (E.), 

60 Husband interfering with Wife's Separate 
Property — Declaration that Property was Wife's 
— Order restraining Husband from interfering .] 
— A woman was possessed of a licensed public- 
house in which she live I and carried on business. 
On her marriage the house and business remained 
her separate property, and the husband agreed 
not to interfere with the business. The husband 
lived in the house with the wife. Subsequently 
he ill-treated her, and systematically interfered 
with the business, and acted as if he was the 
owner of it, to the serious detriment of the 
business. 

The Master of the Bolls on the hearing of an 
originating summons brought by the wife against 
the husband under sect. 17 of the Married 
Woman’s Property Act, 1882, made an order 
declaring the wife entitled to the property, and 

6 
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restraining the husband from interfering with 
the business, but declined to make any order 
preventing the husband from entering the house. 

Gaynor Gaynor, [1901] 1 It. £. 217— M. E. 

61 . Protection of Property acquired by Wife 
— Husband's A d'dress v nlwunon — Desertion — 
Practice — Citation of Husband dispensed with 
— Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c. 85), .v. 21 — Matrimonial Causes' A ct, 1858 (21 
& 22 Viet, c . 108), s. 7.] — A summons was taken 
out by a married woman by reason of the deser- 
tion of her by her husband to protect any money 
or property in England which she might have 
acquired by her own lawful industry, and any 
property which she might have become possessed 
of, or which she might at any time become pos- 
sessed of after such desertion, against her husband 
and his creditors and any person claiming under 
him. Inquiries had been made and it was 
believed that the husband was somewhere in 
Melbourne, Australia. 

Held — that the order might be made without 
the husband being cited. 

JEx parte Hall ((1858) 27 L. J. P. & M. 19— 
Cresswell, J. 0.) followed. 

In ee Morris, [1902] P. 104 ; 71 L. J. P. 56 ; 

[86 L. T. 596 — Jeune, P. 

62 . Slander — Ko Action lies .] — As in England, 
so in Scotland, a husband or a wife cannot sue 
the other for slander. 

Phillips y. Barnet ((1876) 1 Q. B. D. 436 ; 46 
L. J. Q. B. 277 ; 24 W. E. 345 ; 34 L. T. 177) 
followed. 

Young v. Young (1903) 5 F. 330— Ct. of Sess. 

63 . Action by Wife against Husband — Deten- 
tion of Goods — Married Women's Property Act , 
1882 (45 & 46 Yict. c. 75), ss. 12, 17.] — A married 
woman may, by virtue of sect. 12 of the Married 
Women’s Property Act, 1882, sue her husband 
for the return of her personal property detained 
by him. 

Earner r. Earner, [1905] 2 K, B. 539 ; 74 

[L. J. K. B. 797 ; 54 W. E. 62 ; 93 L. T. 537 ; 

21 T. L. B. 637 — Div. Ct. 

(c) Wife’s Liability for Costs. 

64 . Bestraint on Anticipation — “ Proceeding 
i'nstituted " — Interpleader Proceedings— Mamed 
Women's Property Act , 1893 (56* &c 57 Yict. 
c . 63), s. 2 — County Court Buies, 1889, Ord. 27, 
rr, 1, 2, 4 («),] — A married woman gave notice 
to the high bailiff of a county court that the 
goods taken in execution were claimed by her 
as her separate property under her marriage 
settlement. An int erpleader summons was issued 
by the high bailiff. The married woman failed 
in her claim. 

Held— that the claim by the married woman 
was a proceeding instituted within the meaning 
of sect. 2 of the Married Women’s Property Act, 
1893, and the Judge had power to order payment 


of the costs out of her separate estate subject to 
a restraint upon anticipation. 

Kunn k Co. r. Tyson, [1901] 2 K. B. 487 ; 70 

[L. J. K. B, 854 ; 50 W. K. 16 ; 85 L. T. 123 ; 

17 T. L. E. 624— Div. Ct. 

65 . Form of Order — Di vorce Proceedings — Sub- 
sequent Summons to vary Order — “ Initiated by 
the Married Woman" — Married Women's Pro- 
perty Act , 1893 (56 <fc 57 Yict. c. 63), s. 2.] — A 
divorce decree nisi directed that the husband 
should have the custody of the child of the 
marriage. After the decree had been made 
absolute the wife married the co-respondent, and 
subsequently took out a summons to vary the 
decree and an order which bad been made 
ex parte requiring her to deliver up the child. 

The summons was dismissed with costs. 

Held — that both in substance and in form 
the summons was an application made by the 
wife in the divorce suit, and was not an inde- 
pendent action or proceeding initiated by her 
within the meaning of sect. 2 of the Married 
Women’s Property Act, 1S93 ; and that, there- 
fore, there was no power to order ‘the costs to be 
paid out of her separate property, which was 
subject to a restraint against anticipation. 

Gordon v. Gordon and Gordon, [1904] P. 163 ; 

[73 L. J. P. 41 ; 52 W. B. 389 ; 90 L.T. 597— 

C. A. 

66 . Bestra i nt o n Ant i o ipati o n — Unsuccessfu l 
Action by Married Woman — Unsuccessful Appli- 
cation for Mew Trial — Married Women's Pro- 
perty Act , 1893 (56 & 57 Viet e. 63), *. 2.]— A 
married woman brought an unsuccessful action, 
and her application for a new trial was dismissed 
with costs. 

Held — that under sect. 2 of the Married 
Women’s Property Act, 1893, the Court had 
power to order such costs to be paid out of 
her separate property, subject to a restraint on 
anticipation. 

Hood Burrs v. Catheart ([1894] 2 Q. B. 559 ; 
63 L. J. Q. B. 602, 798 ; 42 VV. E. 633 ; 71 L. T. 
7 — 0. A.) and Hood Barrs v. Heriot ([1897] 
A. C. 177 ; 66 L. J. Q. B. H56 ; 45 W. II. 507 ; 
76 L. T. 299— H. L.) distinguished. 

Dressel r. Ellis and Others, [1905] 1 K. B. 

[574 ; 74 L. J. K. B. 401 : 53 W. E. 353 ; 92 
L. T. 816— C. A. 

67 . Bestraint on Anticipation — Plaintiff in Un- 
successful Action — Becei ver — Married Women's 
Property Act , 1893 (56 &; 57 Yict. c. 63), s. 2.] — 
When, in an action by a married woman, judg- 
ment has been given for the defendant with 
costs, if an application be made under sect. 2 of 
the Married Women’s Property Act, 1893, for 
payment of such costs out of her separate pro- 
perty, subject to a restraint against anticipation, 
the onus is on the married woman to show why 
such an order ought not to be made. 

Pawley v. Pawley, [1905] 1 Ch. 593; 74 

[1,. J. Ch, 344 ; 53 W. E. 375 ; 92 L. T. 457— 

Buckley, J. 
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68. Restraint on Anticipation — Unsuccessful 
Appeal — Married Women? s Property Act , 1893 
(56 & 57 Viet. c. 63), s. 2.] — A married woman 
and her husband, co-plaintiifs, appealed unsuc- 
cessfully against an order striking out their state- 
ment of claim as being an abuse of the process of 
the Court. 

Held — that the defendant’s costs should be 
paid out of her separate estate, subject to a 
restraint against anticipation. 

’ Huntley (Marchioness) r. Haskell, [1905] 

[2 Ch. G56 ; 75 L. J. Ch. 66 ; 93 L. T. 785 ; 22 
T. L. B. 20— C. A, 

Sec also No. 50, supra, 

X. SEPARATION DEEDS. 

69. Covenant not to molest — Breach — Intention 
to annoy — Divorce Proceedings in Foreign 
Country .'] — A husband and wife, who were 
British* subjects domiciled m the United King- 
dom, were living apart under a separation deed 
which contained a covenant by the husband not 
to molest the wife. The husband subsequently 
went to Texas, and at once commenced pro- 
ceedings there with a view to obtain a divorce, 
upon the ground of desertion. Documents and 
notices were served on the wife at her resi- 
dence in England in connection with those 
proceedings. 

Held (reversing the judgment of Wright, J.) — 
that in the absence of proof of an intention to 
annoy there was no evidence of a breach of the 
covenant not to molest. 

Hunt r. Hunt, [1897] 2 Q. B. 547 ; 67 L. J. Q. B. 

[IS ; 77 L. T. 421 ; 14 T, L. E. 52— C. A. 

70. Breach of Covenant — Restitution of Con- 
jugal Rights .] — To a wife’s petition for restitu- 
tion of conjugal rights the husband may set up 
a deed of separation, and he is not debarred from 
so doing unless he has committed a clear, 
deliberate, substantial and serious breach of the 
covenants — a single default in the payment of 
a weekly allowance is insufficient. 

Kunski r. Kunski, (1899) 61 L. J. P. 18— 

[Jeune, P. 

71. Deed not pleaded by Husband — Cruelty 
before and Adultery after Separation Deed — 
Covenant not to tube Proceedings in respect of 
Previous Misconduct .] — The Court granted a 
wife a decree for dissolution of the marriage on 
the ground of her husband’s cruelty and adultery, 
the cruelty being before the date of* a separation 
deed, notwithstanding a covenant in the deed 
providing that no proceedings should be taken 
in respect of such misconduct, on the ground 
that the deed had not been pleaded. 

Rose v. Rose ( (1883) S P. D. 98 ; 52 L. J. P. 
93) distinguished. 

Dowling v. Dowling, [1898] P. 228 ; 68 L, J.P. 

[8 ; 47 W. B. 272— Baines, J. 1 

72. Absence of Chastity Clause — Subsequent 
Adultery — Discredited Denials of Adultery — 


Impeachment of Separation Deed — Costs.] — It is 
well settled that, in the absence of a provision 
limiting the annuity, granted to a wife by a 
deed of separation during chastity, the mere 
fact of subsequent adultery does not put an end 
to the provision for the wife. Where a deed of 
separation was impeached on the ground that 
the husband was induced to execute it by fraudu- 
lent representations that his wife was a virtuous 
| woman, it will not be set aside if it appears that 
be credited her denials no more than she credited 
his. 

In pauper cases the rule prevailing in the 
House of Lords ought to be adopted by the 
Privy Council. 

WASTENEYS v. WASTENEYS, [1900] A. C. 446; 

[69 L. J. P. C. 83— P. C. 

73. Maintenance — Wilful Neglect causing U Ife 
to live sepa rately — Limit of Time for Proceedings 
— Wife's Costs — Summary Jurisdiction ( J farcied 
in»«c>i) Act, 1895 (58 k *59 Viet. c. 39), ss. 4, 8.] 
— A valid agreement for separation is a bar to 
proceedings before justices for a separation 
order under the Summary Jurisdiction (Married 
Women) Act, 1895, for wilful neglect to provide 
reasonable maintenance and thereby causing the 
wife to leave and live separate and apart from 
the husband. Such proceedings may also be 
barred by lapse of time under sect. 11 of the 
Summary Jurisdiction Act, 184S. 

Where a wife has obtained a decision in her 
favour under the Summary Jurisdiction (Married 
Women) Act, 1895, and comes to the High Court 
to support it, she will have her costs. 

Medway r. Medway, [1900] P. 141 ; 69 L. J. P. 

[56 ; 64 J. P. 120 ; 48 W. K. 622 j 82 L. T. 627 

— Div. Ct. 

74. Covenant by Husband to pay Annuity to 
Wife-Default in Payment — Ultimate 2 rust for 
Husband — Husband's Banliruptcy — Right of 
Trustees of Deed to retain Trust Property — 
Valuable Consideration .] — In 1864 by a separa- 
tion deed, after reciting that the husband and 
wife had agreed to live apart, the husband 
assigned certain leaseholds to trustees upon tru’st 
to pay the rents to bis wife for life or until she 
should attempt cohabitation, and then for sale 
and distribution, and ultimately for children 
and husband, and he covenanted to make up 
any deficiency of income to £300 a year, and to 
allow his wife to live apart* The husband paid 
nothing under the covenant. In 1868 the 
husband became bankrupt and obtained his 
discharge. He died in 1872, and his wife died 
in 1899, leaving no issue. The assignee in bank- 
ruptcy claimed the leaseholds. It was conceded 
that the husband’s bankruptcy did not free him 
from his future obligations under the covenant, 
and that the assignee was in no better position 
than the husband. 

Held — that the trustees of the separation 
deed were entitled to retain the leaseholds until 
the amount payable under the covenant was 
satisfied, and that the assignee, without making 
good such amount, was not entitled to claim the 
leaseholds, or any part thereof, and that the 

6—2 
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husband could not be heard to say that the deed 
was not executed for value. 

In be Weston, Davies v. Tag-aet, [1900] 2 Ch. 

[164; 69 L. J. Ch. 555; 48 W. R. 467; 82 
* L. T. 591 — Stirling, J. 

75. Weekly Payments— Arrears — Bui sequent 
Cohabitation — Accord and Satisfaction. ] — Under 
a separation deed the husband agreed to allow 
his wife, so long as they lived separate, a 
certain sum per week. The weekly payments 
having fallen into arrear, the parties resumed 
cohabitation. 

Held — that the husband was not thereby 
discharged from liability to pay the arrears, as 
until they went to live together again the wife 
was possessed of a cause of action for each week’s 
arrears, and the subsequent cohabitation did not 
amount to accord and satisfaction of the cause 
of action. 

Mac an r. Macaw, (1901) 70 L, J. Q. B., 90 ; 17 
[T. L. R. 131— Bigham, J. 

76 . Maintenance— Bar to Summons for Deser- 
tion — Jurisdiction of Justices — Reasons ofj ustices 
to be stated upon the Xotes — Summary Juris- 
diction ( Married Women) Act , 1895 (58 & 59 
Viet. c. 89).] — A husband, it was assumed, 
deserted his wife in April, 189G. In the June 
following his wife entered into a deed of separa- 
tion, the deed being arranged between the 
husband’s solicitor on the one side and the 
wife’s solicitor on the other. There was no 
evidence to impugn its validity. The husband 
did not pay the allowance provided by the deed. 
In April, 1902, the wife took out a summons 
against her husband for desertion. 

Held— that the effect of the separation deed 
was to put an end to the desertion, for by 
executing it the wife bargained away whatever 
rights she had in return for what was apparently 
a good consideration, which, moreover, she ap- 
peared to have, later on, to some extent, en- 
forced ; and that although the j urisdiction of 
the justices might perhaps have been invoked 
under the Summary Jurisdiction Acts, that could 
only have been done within six months from the 
date when the desertion was put an end to. 

Held, also, that the justices and their clerk 
should have shown upon the notes the reasons 
which induced the justices’ decision. 

Piper v. Pipes, [1902] P. 198 : 71 L. J. P. 100 ; 

[87 L. T.150— Div. Ok 

77. Allowance for Maintenance of Roy— Boy 
to reside with or under the Tutelage or Care of his 
Mother — Boy sent to Christ's Hospital— Liability 
of Husband to continue Payments.)— A husband 
by a separation deed agreed to pay to his wife 
10$, per week for the maintenance, &c M of their 
son so long as he was under 21 years of age and 
resided with or under the tutelage or care of the 
wife. The son became a pupil at Christ’s 
Hospital, and that school relieved the mother 
from all expense, except in the matter of pro- 
viding boots and underclothing. 


Held — that the boy was ^still under his 
mother’s care and tutelage, and ‘that the father 
was bound to continue his weekly payments : 
also, that a consent order to the effect that the 
boy should spend half his holidays with the 
father was consistent with the provisions of the 
deed, and did not relieve the father from his 
liability thereunder. 

Decision of Wright, J. reversed. 

Rowell v. Rowell, (1908) 89 L. T, 288 ; 19 
[T. L. R. 657-0. A. 

78 . Settlement on Wife for Life and Existing 
Ch ildren — Su b sequent Resumption of Cohabitation 
— Settlement not avoided .] — By a separation deed 
a husband conveyed property to a trustee upon 
trust for the wife for life, and after her death for 
the three children of the marriage. 

Subsequently cohabitation was resumed and 
other children born. 

Held — that the settlement in favour of the 
first three children was not avoided. 

Ruffles v. Alston ((1875) L. R. 19 Eq. 539; 
44 L. J. Ch. 308 ; 23 W. R. 465 ; 32 L. T. 236— 
Malins, V.-O.) followed. 

In re Spark, Spark v. Massey, [1904] 1 Ch. 

[451 ; 73 L. J. Ch. 259 ; 52 W. R. 426 ; 90 L. T. 

54 — Kekewicb, J. 

On appeal the Court approved a compromise, 
i [1904] 2 Ch. 121 ; 73 L. J. Ch. 576 ; 53 W. R. 

41 ; 91 L. T. 237— C. A. 

79 . Construction — Covenant to pay Annuity 
— 11 So long as she shall continue to lire separate 
and apart ” — Death of Husband before Wife .] — 
A husband by a separation deed covenanted to 
pay to his wife an annuity during her life if she 
should so long continue to live separate and 
apart. 

The husband predeceased his wife. 

Held — that upon his death the annuity ceased, 
as she could no longer be said to be living separate 
and apart. * 

In be Gilling-, Peogtoe v. Watkins, (1905) 

[74 L. J. Ch. 335 ; 53 W. R. 427 ; 92 L. T. 533 
— Kekewicb, J. 

80 . Covena nt not to Sue — Co vena nt not Pleaded 
in Answer — Restitution of Conjugal Rights .] — 
A husband separated from his wife under a deed, 
by which each covenanted not to take legal pro- 
ceedings to compel the other to cohabit with him 
or her. The wife subsequently brought a suit 
for restitution of conjugal rights, to which the 
husband did not file any answer, and did not 
appear. 

Held— that in the absence of a plea founded 
on the covenant in the deed the Court would 
grant a decree of restitution. 

Gleig- r. Gleiq-, (1906) 22 T. L. R. 716 — 

[Deane, J. 

81 . Deed of Separation— Covenant not to sue 
| for Restitution — Substantial Breach of Covenant 

by Respondent — Effect.] — A husband and wife 
[ agreed to live apart, and a separation deed was 
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executed under which the husband covenanted 
to pay his wife an allowance, and the wife 
covenanted not to sue for restitution of conjugal 
rights. The husband subsequently ceased to pay 
his wife the allowance, and stated his intention 
not to make any more payments to her. The 
wife brought a suit for restitution of conjugal 
rights, to which the husband filed no answer, 
and the suit was undefended. 

Held — that, though the husband had not set 
up the covenant in the separation deed not to 
sue for judicial separation, the Court could and 
ought to take notice of it ; but that, as the 
husband had broken his covenant to pay the 
allowance and had expressed his intention to 
make no more payments, and had thus rendered 
the deed useless to the wife, the Court would 
not refuse to make an order for restitution. 

Tress v. Tress ((1887) 12 P. P. 128 ; 56 L. J. P. 
93 ; 51 J. P. 50 1 ; 57 L. T. 501 ; 35 W. It. 672— 
Hannen, P.) commented on. 

Kennedy r. Kennedy, L1907] P. 40: 76 L. J. P. 

[34 ; 96 L. T. 47(5 ; 23 T. L. ' R. 139— 

Barnes, P. 

82. Allowance to Wife— Power to Alter — 
Notice to Trustee — Wairev.'] — By a separation 
deed the husband agreed to pay to the trustee 
of the deed a sum of £400 a year in trust for his 
wife for her separate use without power of 
anticipation ; and the deed contained a provision 
that at the end of the year the husband might 
give notice to the trustee with a view to the 
reduction of the allowance, and if the parties 
could not agree within one month’s time the 
deed was to he at an end. The trustee authorised 
the wife’s solicitor to receive the allowance on 
her behalf. Before the end of the year the 
husband’s solicitor asked the wife’s solicitor if 
he was prepared to accept service of a notice to 
reduce the allowance, and the wife authorised 
her solicitor to waive the notice to the trustee. 
Negotiations followed, but no settlement was 
reached, and both parties treated the deed as at 
an end. For some years the husband paid sums 
to or for the benefit of his wife, such sums 
falling considerably short of the allowance pro- 
vided for by the deed. Subsequently the trustee 
sued to recover the arrears alleged to be due 
under the deed. 

Held — that the provision as to notice to the 
trustee was directory only, and not imperative ; 
and that, even if it was imperative, it would be 
inequitable to allow the wife to take advantage 
of it. 

Decision of the High Court of Australia (2 
Commonwealth L. 11. 615) affirmed. 

Macnaghten v . Paterson, [1907] A. C. 483 ; 

[76 L. J. P. C. 94 ; 97 L. T. 442 ; 23 T. L. R. 

727 — P. C. 

83. Cruelty — Acts of Cruelty subsequent to 
Peed — Judicial Separation.] — A husband and 
wife separated under a separation deed which 
provided that the wife should not take any 
proceedings of any sort against her husband 


m respect of anything done up to that date. 
Subsequently, while they were living apart, the 
husband committed two acts of cruelty towards 
his wife. 

Held— that she was not precluded by the 
separation deed from suing for a judicial 
separation. 

K unski i\ Kunski, (1907) 23 T. h. R. 615— 

[Bncknill, J. 

See also No. 159, infra, 

XT. MATRIMONIAL CAUSES IN THE HIGH 
COURT. 

(a) Alimony and Maintenance. 

See also Action, 8 ; Bankruptcy, 209 ; 

Income Tax, 63. 

84. Order on Husband to secure Annual Sum 
for Wife — Power of Wife to Pel ease or Alienate 
— Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c. 85) j s. 32.] — Where a decree fm dissolution of 
marriage has been made and the husband has 
been ordered, under sect. 32 of the Matrimonial 
Causes Act, 1857, to secure an annual sum to the 
wife, she can release or alienate it. 

A decree for dissolution of marriage having 
been made on a wife’s petition, an order was 
made directing her husband to secure to her on 
certain property the sum of £90 per annum, 
payable monthly, as permanent maintenance, 
and directing him to execute an assignment of 
the property to secure that sum. 

By agreement between the parties the deed 
was not executed, and after several payments 
had been made under the order the wife by deed 
released her husband from further payments in 
consideration of a gross sum then paid to her. 

Held— that, although monthly payments were 
directed, the order was made under sect. 32 of 
the Matrimonial Causes Act, 1857, and that the 
wife had power to release the husband. 

Held, also, that, although the deed of assign- 
ment had not been executed as directed, the 
Court had no juiisdiction to direct the order to 
be perfected now by the execution of the deed. 

Decision of Barnes, J., reversed. 

Maclurcan v. Maclurcan, (1897) 77 L. T. 

[474— C, A. 

85. Permanent Maintenance — Registrar's 
Report — Very large Income— Test to be applied 
— Quantum and Duration of Allowance — Limita- 
tions — Dum casta et sola vixeiit.] — In dealing 
with questions of permanent maintenance, the 
circumstances of each particular case are to be 
considered, and, where very large incomes are 
involved, the ordinary practice of allotting such 
amount as will bring up the petitioner's income 
(if any) to one-third of the joint income of the 
parties does not apply. The petitioner, however, 
is entitled in such a case to have allotted to her 
a very handsome allowance, and one of the tests 
to he applied in fixing the amount is : What, in 
a case of settlement, would be an adequate join- 
ture to settle on a widow in the position of the 
respondent’s former wife ? 

The practice is to order the allowance to he 



171 


HUSBAND AND WIFE. 


172 


Matrimonial Causes in the High Court— Cun* 

turned. 

secured during the petitioner’s life, and not to 
limit it during their joint lives. 

As to whether the limitation dim casta or dam 
sola viccerit should be attached to the payment, 
in a ease of a large allowance where the 
petitioner has already a separate and very sub- 
stantial income, the same rule of practice does 
not apply as in the case of an order for a bare 
subsistence only ; and the Court is entitled, m 
cases of very large incomes, to consider, upon 
this point also, all the circumstances of the par- 
ticular case before it, and, in doing so, a con- 
sideration of the “ conduct of the parties ” is not 
confined to the limits of their married life, as 
now put an end to by the final decree of the 
Court ; but the fact, for instance, that the 
petitioner had been previously married and 
divorced is a circumstance which the Court may 
properly take into account ; as, also, the further 
circumstance that the petitioner brought nothing 
to the respondent, and that her present separate 
income had been wholly derived from him. 

The petitioner (wife) obtained a decree abso- 
lute, dissolving her marriage on the ground of 
, the adultery and cruelty of the respondent, and, 
upon her petition for permanent maintenance, 
the registrar found that her separate income, 
derived entirely from property given to or settled 
upon her by the respondent, amounted to £1,400 
per annum, and that the respondent’s income 
was £19,000 a year; and the registrar recom- 
mended that, out of the latter, £1,600 a year 
should be secured to the petitioner for her life, 
in addition to the £1,400 a year which already 
belonged to her absolutely. 

The registrar left it for the Court to determine 
whether the £1,600 allowance should be limited 
to the petitioner dum sola et casta rixent. 

Upon motion by the petitioner to vary the 
report, by ordering the respondent to secure to 
the petitioner for her life an annual sum of 
£3,600 at least, and without any clause of 
limitation : — 

Held — that the amount recommended by the 
registrar was sufficient, and that his report I 
thereon should be confirmed. 

Held, further, that the said sum of £1,600 j 
per annum should be secured to the petitioner 
in the way most convenient to the respondent, 
and that the deed to secure that allowance 
should contain a clause limiting the payments 
to be made to the petitioner dum sola et casta 
rixerit. 

Kettlewell V. Kettlewell, [1898] P. 138 ; 

[67 L. J. P. 16 ; 77 L. T. 631 ; 14 T. L. R. 96 

— Jeune, P. 

87 . Basis of Calculation . ] —On an application 
for permanent maintenance by a wife who had 
obtained a decree nisi on the ground of her 
husband’s cruelty and adultery, the registrar, 
treating the husband’s properly as producing 
4 per cent, per annum, recommended that an 
annual sum should be secured to the wife on the 
husband’s property, such sum amounting to 
one-third of the income thereof at 4 per cent. 

The Court varied the report by ordering that 


this sum should be secured on a third only of 
the husband’s property, and that, as to the 
difference, between this sum and the sum pro- 
duced by such third invested in trust securities, 
the wife must he content with the husband’s 
personal covenant. 

On appeal : — 

Held — that this order was right, and that 
the appeal must therefore be dismissed. 

Decision of Sir Francis Jeune affirmed. 

Shorthouse i\ Shorthouse, (1S98) 78 L. T. „ 
[687 ; 79 L. T. 366— C. A. 

88. Reversionary Interest — Dum sola without 
dum casta Clause — Allowance for Child — 
Security.] — Upon a wife’s petition for perma- 
nent maintenance, the income of the respondent, 
derived mainly from money invested on mort- 
gage, was found to be £972 a year. He was 
also entitled in reversion to one-sixth share of a 
fund of £47,965, producing to the life tenant, 
his mother, now aged 62 years, an income of 
£1,340 per annum. 

The present cash value of the respondent’s 
reversionary interest was said to be £5,383. 

The petitioner was possessed of no separate 
means, and the registrar recommended that the 
respondent should be ordered to secure to the 
petitioner, as permanent maintenance for her- 
self, an annual sum of £400, and, as maintenance 
for the child of the marriage, a further annual 
sum of £100. 

The registrar further recommended that the 
suggestion put forward by the respondent that 
the petitioner was about to contract a fresh 
marriage with, a gentleman possessing some 
means did not warrant the recommendation 
either of a clause of limitation dum sola vixerit 
or of a reduction in the amount of maintenance 
upon re-marriage. 

Upon motion, the Court varied the report by 
ordering the respondent to secure to the petitioner 
£350 a year now, and an additional £50 a year, 
payable on the reversion falling in ; and, further, 
that the £100 a year for the child should he 
ordered to be paid by the respondent without 
security. 

The Court further ordered that the dim sola 
clause should be inserted in regard to the 
additional £50 only. 

Smith r. Smith, [1898] P. 29 ; 67 L. J. P. 54 ; 

[78 L. T. 27 — Jeune, P, 

89 . Variation of Order — Practice — Appeal.] 

— A wife obtained a dissolution of marriage and 
filed a petition for maintenance. 

A large portion of the respondent’s income 
was derived from a mortgage producing 5 per 
cent. 

The registrar made his report and the Court 
confirmed it on the basis of the respondent’s 
income during the subsistence of this mortgage. 
Notice that the mortgage was to be paid off had 
now been given. 

Application was now made to vary the order 
on the ground that after payment of the mort- 
gage interest at the rate of 5 per cent, could not 
be obtained, and that under the circumstances 
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the respondent would be deprived of an undue 
amount of income. 

Held— that the point not having been taken 
or reserved at the hearing of the motion to con- 
firm the registrar’s report, the Court had now 
no power to vary the order, and that, except by 
consent, no variation thereof could be obtained 
except by appeal. 

Shai'thou&e v. Shout house ( (1898) 7S L. T, OS 7, 
$ upra) di stin gui sh ed . 

Smith v. Smith (No. 2), (1898) 79 L. T. 124. 

90. Permanent Maintenance — Capital Sum 
without Settlement — Matrimonial Causes Act, 
1857 (20 & 21 Viet. c. 85), *. 32.]— Upon a 
dissolution of marriage at the suit of the wife, 
when the husband disappeared and had not been 
heard of for several years, and the only assets 
available was a sum of £320 standing in his 
name in a suit in the Chancery Division, the 
wife being entirely without means, the Court, 
on a petition, ordered the balance (about £200), 
after payment of the wife’s costs, to be paid to 
the wife (without any settlement) for the benefit 
of herself and children. 

Morris y. Morns ( (1SG1) 31 L. J. V. 33) 
followed. 

Stanley i\ Stanley, [1898] P. 227 ; 08 L. J. P. 

[227 ; 47 W. B. 272 ; 79 L. T. 104— Barnes, J. 

91 . Alim on,}/ pendente lite — Prior Agreement 

for Separation — Inquiry as to Husband's Means 
— Questions to be tried together — Matrimonial 
Causes Act, 1857 (20 & 21 Viet e. 85), 35— 

Matrimonial Causes Act , 1859 (22 & 23 Viet. 
c. 61), s. 4.) — A wife filed a petition for the 
dissolution of her marriage. 

Alimony proceedings brought by the wife were 
peremptorily stopped by the President of the 
Probate Division, because the practice of that 
Division, as alleged, was never, upon an applica- 
tion for alimony pendente lite, to go outside an 
agreement previously entered into by the parties 
for a separation, and, when there is such an 
agreement, never to inquire into the husband’s 
means. 

Held that, notwithstanding such an agree- 
ment, application may be made under sect. 35 
,of the Matrimonial Causes Act, 1857, and sect. 4 of 
the Matrimonial Causes Act, 1859, for a provision 
for the maintenance and education of the children 
of the marriage ; that there need not be a pre- 
liminary investigation as to the existence of the 
agreement ; that the inquiry as to the husband's 
means should proceed in the usual way ; and 
that the questions of the existence and effect of 
the agreement should be tried together with the 
other questions which were raised \n the divorce 
petition. 

Barry i\ Barry, [1901] P. 87 ; 70 L. J. P, 17 ; 

[49 W, R, 370 ; 84 L. T. 33— C. A. 

92. Cross Sum of Alone g — Matrimonial Causes 
Act , 1857 (20 & *21 Viet. c. 85), 32.]— The 
petitioner (wife) obtained a decree dissolving 


her marriage with the respondent. There was 
no issue of the marriage. The petitioner pre- 
sented her petition for permanent maintenance. 
The respondent failed to comply with an order 
for the production of all books, vouchers, and 
other documents relating to his income. On 
leave given to the petitioner she proved that the 
respondents income was £1,471 from business 
and investments, and he had moneys in hand 
and property together of the value of about 
£21,300. 

Held — that it be ordered that a gross sum of 
£6,000 be paid by the respondent to the 
petitioner. 

Kirk v. Kirk, [1902] P. 145 ; 71 L. J. P. 78 ; 

[87 L. T. 118— Barnes, J. 

Disapproved in Twenty man v. Twenty man. 
No. 94, infra, 

93. Maintenance for Guilty Wife — Ah Means 
of Support, and Pad Health — Matrimonial 
Causes Act , 1857 (20 & 21 Viet. e. 85), s. 32.]— 
A wife against whom there was a finding of 
adultery on a petition by the husband for a 
dissolution of marriage applied for an allowance 
from her husband. 8 he had no means and no 
relatives to go to, and she was in very bad 
health. She could not possibly support herself 
or earn her own living. 

Held — that the decree nisi was not to be 
made absolute until the petitioner had secured 
to her by deed £1 per week for life — dum sola et 
casta racer if. 

Decision of Barries, J,, ((1902) 87 L. T. 152 ; 
18 T. L. R. 752) affirmed. 

Ashcroft r. Ash croft and Roberts, [1902J 

[P. 270; 71 L. J. P. 125 ; 87 L. T. 229 ,* 18 
T. L. R. 821 ; 51 W. R. 292— C. A. 

N.B. — This case is not to be brought up too 
much in Court, as it was an exceptional case, in 
which the wife had neither means nor the health 
to support herself. See Lewis v. Lewis , 18 
T. L. R. 792 — Barnes, J. 

94. Gross Sum of Money — Matrimonial Causes 

Act , 1857 (20 k 21 Vict.’o. 85), 32.]— A wife, 

being successful in her divorce suit, asked that 
the respondent might be ordered to pay over to 
her a gross sum of money for her absolute use. 

Held— that the Court had no power to make 
such an order : when a gross sum of money is 
ordered as permanent maintenance it must be 
secured, and not paid over to the petitioner, and 
it can only be secured for some period not 
exceeding her lifetime. 

Kirk v. Kirk ([1902] P. 1 15 ; 71 L. J. I\ 78 ; 
S7 L.T. 148 -Barnes, J. ; syjwai) disapproved and 
not followed. 

Twentyman i\ Twentyman, [1903] P. 82 ; 72 

[L. J. P. 36 ; 51 W. R. 575 ; 88 L. T. 571— 

Jeune, P, 

95. Compromise of Divorce Suit — Whether to 
be Paid free of Income Tax — Income Tax Acts , 
1842 (5 & 6 Viet. t\ 35), ss. 102, 103, and 1853 
(10 & 17 Viet. c. 34), s. 40.] — A divorce suit was 
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compromised by a deed of separation, and by a 
supplemental deed the husband agreed to pay to 
the wife £150 per annum, being the amount fixed 
by an arbitrator to whom the question was 
referred in accordance with the terms of the 
deed of separation. 

Held — that the husband might deduct income 
tax from the annuity. 

Decision of Kekewich, J. ([1906] 1 Ch. 76S ; 
75 L. J. Oh. 415 j 54 W. R. 44S ; 94 L. T. 537) 
affirmed. 

In - re Barry’s Trusts, Barry r. Smart, 

[1906] 2 Ch. 358 ; 75 L. J. Ch. 670 ; 54 W. R. 

021 ; 95 L. T. 165 — C. A. 

96. ' Right to maintain Action for Arrears .] — I 
An order of the Divorce Court for permanent 
alimony is not a final and conclusive judgment 
upon which an action of debt can be maintained 
if the payments ordered are in arrear. 

Robins r. Robins, [1907] 2 K. B. IB ; 76 L. J. 

[K. B, 649 ; 96 L. T. 786 ; 23 T. L. R. 428- 

Joy ce, J. 

97. Restitution of Conjugal Rights — Subse- 
quent Decree for Judicial Separation — Applica- 
tion for Permanent Alimony — Wife in Penal 
Servitude— -Matrimonial Causes Act> 1884 (47 & 
48 Viet. c. 68 h 5.9. 2, 5.] — A wife obtained a 
decree for restitution of conjugal rights, and an 
order was made under sect. 1 of the Matrimonial 
Causes Act, 1884, for alimony at the rate of £330 
a year. Subsequently she filed a petition for 
judicial separation, and she also filed a petition 
for alimony pendente lite which was by consent 
fixed at £330 a year. A decree for judicial 
separation was made ; and she did not file a 
petition for permanent alimony, but applied to 
the registrar under the alimony petition in the 
restitution suit and ashed for permanent alimony 
in that suit. Before the hearing of the applica- 
tion she was sentenced to five years’ penal 
servitude. 

Held, first, that the wife by proceeding for 
a judicial separation had abandoned her rights 
as to alimony under the Matrimonial Causes Act, 
1884 ; and, secondly, that permanent alimony 
would not be granted to a wife who had just 
been sentenced to a term of penal scryitude. 

Leslie r. Leslie, (1907) 24 T. L. R. 148— 

[Deane, J. 

See also No. 192, infra, 

(b) Costs. 

98. Pauper's Suit — Queen's Proctor's Inter - 
mention.] — The costs of the intervention of the 
Queen’s Proctor in the case of a pauper petitioner 
are entirely in the discretion of the judge, and 
an unsuccessful pauper is, therefore, liable to an 
order condemning him in the full costs of the 
intervention. 

White v. White, [189S] P. 124 ; 67 L. J. P. 

[63 — Jeune, P. 


99. Husband's Liability ta pay Costs where 
no real Defence.’]— The costs of a wife who is 
respondent will not he allowed as against the 
husband where facts have come to the knowledge 
of her solicitors or their London agent which 
ought to convince them of her guilt, 

8uch costs may, however, be ordered to be 
taxed against the co-respondent by the husband, 
and if recovered to be paid to the wife’s 
solicitors. 

Townson v. Townson, (1898) 67 L. J. P. 68 ; 

[78 L, T.*54— Jeune, P. 

100. Husband's Right- to Costs against the 
Co-respondent.] — The question of condemning the 
co-respondent m costs is entirely in the discretion 
of the Court. 

If a co-respondent who has misconducted 
himself with a woman in ignorance of the fact 
that she was a married woman continues to live 
in adultery with her after being informed of 
that fact, he will not necessarily be condemned 
in costs. 

Robinson v. Robinson and Wilson, (1898) 78 
[L. T. 391 j 14 T. L. R. 363— Barnes, J. 

101. Pauper Petitioner — Queen's Prootor 
intervening.] — A pauper petitioner for divorce, 
when the decree nisi is rescinded on the inter- 
vention of the Queen’s Proctor, is liable to be 
condemned in the costs of the intervention. 

White v. White ((1898) P. 124 j 67 L. J. P. 63 
— Jeune, P., supini) followed. 

Guyv. Guy and Foster, (1901) 17 T. L. R. 4 

[ — Jeune, P, 

102. Wife's Petition for Judicial Separation — 
Husband's Petition for Divorce — Consolidation 
Order — Co-respondent ordered to pay Costs of 
Wife' s Peti Hon — A ppeal — Lea ve — Matr imonial 
Causes Act> 1857 (20 & 21 Viet. c. 85), 5, 34 — 
Supreme Court of Judicature Act , 1890 (63 & 54 
Viet. c. 44), s. 5. j — A wife presented a petition 
for judicial separation on the ground of her 
husband’s cruelty. The husband presented a 
petition for dissolution of marriage on the ground 
of his wife’s adultery. These suits were consoli- 
dated by an order of the Court. At the trial the 
wife’s petition was withdrawn, and a decree was 
made on the husband’s petition for dissolution of 
marriage with costs against the co-respondent. 
Upon taxation of the costs Jeune, P., held that, 
by reason of the consolidation order, the two suits 
had become one, and he had power under' sect. 
34 of the Matrimonial Causes Act, 1857, to order 
the co-respondent to pay the costs of both 
suits. 

Held— that the order for payment of costs 
was part of a final order, and not an interlocutory 
.one, and that an appeal lay without the leave of 
the Court. 

The City of Manchester ((1880) 5 P, D 221; 
49 L. J. P. 81 ; 42 L. 1\ 521— C. A.) and Marsden 
v, Lancashire and Yorhshire Ry. Co. ( (1881) 7 
Q. B. D. 641 ; 50 L. J. Q. B. 318 ; 29 W. R. 580 ; 
44 L. T. 239— C. A.) followed. 

Held, also, that sect. 34 of the Matrimonial 
Causes Act, 1857, is limited to persons who are 
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parties to *• the proceedings.” i .e., the proceedings 
upon a petition presented by a husband ; that 
the co-respondent was not a party to the wife’s 
petition as the consolidation order did not make 
him one ; and that the learned President had 
no jurisdiction to order the co-respondent to pay 
the costs of the wife’s petition. 

Porbes-Smith v. Porbes-Smith, [1901] P. 

[258 ; 70 L, J. P. 61 ; 50 W. R. 6 ; 84 L. T. 

789; 17 T. L. E. 587— C. A. 

103. Decree nisi — Intervention of King's 
Proctor — Rescission of Decree and Dismissal of 
Petition.'] — A petitioner claimed a decree of 
nullity on the ground of the non-consummation 
of the marriage, owing to the husband’s 
incapacity. A decree nisi was made. The 
King’s Proctor, acting under the directions of 
the Attorney-General, intervened on the ground 
of collusion. The petitioner sought to have the 
decree rescinded and the petition dismissed. 

Held — that the decree might be rescinded 
and the petition dismissed, and that, if the 
King’s Proctor chose to waive his claim for 
costs, the Court would be slow to question the 
propriety of his so acting. 

A. r. A., [1901] P. 284 ; 70 X,. J. P. 90 ; 85 L. T. 

[171 ; 17 T. L. E. 564— Jeune, P. 

104. Husband's Petition — Disagreement of 
Jury — No Security for Wife's Costs — Wife's 
Costs of Abortive Trial.] — Aj husband sued for 
dissolution of marriage on the ground of his 
wife’s adultery, Ho application was made by 
the wife that the husband should give security 
for her costs. At the trial the jury were unable 
to agree as to the wife’s adultery. The wife 
thereupon applied for an order that the husband 
should pay her costs in respect of the abortive 
trial. 

Held— that the application must be refused. 

Decision of Jeune, P. (65 J. P. 344 ; 49 W. E. 
672 ; 84 L. T. 571 ; 17 T. L. E. 490) affirmed, 

Waudby r. Watjdby and Bowland, (1901) 
[84 L. T. 829 ; 17 T. L. R. 620— C. A. 

1Q5. New Trial — Motion for — Property of 
Petitioner — Security for Costs — Supreme Court 
of Judicature Act , 1890 (53 & 54 Vict.tf. 44), s. 1 
— R. S. 6'., Ord. 58, r. 15.]— Security for the 
costs of a motion in the Court of Appeal for a 
new trial of a divorce petition will not be 
required on the ground of the poverty of the 
petitioner. 

Practice in Hecltscher v. Crosley ([1891] 1 
Q. B. 224 ; 60 L, J, Q. B. 75 ; 39 W. B. 211- 
C. A.) followed. 

Rtckaby r. RlCKABY, [1901] P. 134 ; 70 L, J. P* 
[24 ; 84 L. T. 182— C. A. 

106. Wife's Petition for Judicial Separation 
— Abandonment of Suit — No Security for Costs 
— Wife's Solicitor's Costs.]— If a wife’s solicitor 
neglects to obtain security for his costs, it is too 


late to apply for security for or to bring in his 
hill of costs against the husband for taxation 
after he has ceased to act for her. 

KAIRNE Nairne, (1901) 65 J. P. 777; 18 

[T. L. R. 16 ; 71 L. J. P. 37 ; 85 L. T. 049— 

Barnes, J. 

107. Petitioner an Undischarged Bankrupt — • 
Claim for Damages against Co-respondent — 
Security for Costs.] — ■‘Where in a petition for 
dissolution of marriage the husband claims 
damages against the co-respondent, the fact that 
the petitioner is an undischarged bankrupt is 
not a ground for ordering him to give security 
'for the co-respondent's costs. There is no settled 
practice to the contrary. 

Smith v. Smith and Palh ((1882) 7 P. D. 227 ; 
31 \V. R. 124 ; 47 L. T. 355) overruled. 

Decision of Jeune, P. ((1902) 18 T. L, R. 443) 
affirmed. 

Blackett v. Blackett, [1902] P. 170; 71 

[L. J. P. 69 ; 50 W. R. 516 ; 80 L. T. 669 ; 18 
T. L. R. 566 — 0. A. 

108. Cross Petitions — Abortive Trial — Second 
Trial — Husband's Adultery condoned — Wife's 
Adultery — Petition dismissed— Wife's Costs — 
Co-respondent's Costs— Discretion of Court.]— A 
husband petitioned for a dissolution of marriage 
on the ground of his wife’s adultery with the 
co-respondent. The respondent alleged that the 
petitioner had been guilty of cruelty and 

1 adultery, and the jury were discharged without 
giving a verdict, as they were not able to agree 
on alL the issues. The wife had not applied for 
security for costs before the trial, and the Court 
declined to make any order after the trial, on 
the ground that, as a second trial was pending, 
the application was premature. The wife then 
obtained security for her costs of the. second 
trial. The jury at that second trial found that 
the respondent and co-respondent had committed 
adultery, and that the petitioner had committed 
| adultery, but that it had been condoned by the 
respondent. The petition was dismissed by 
reason of the petitioner’s adultery, which was 
one of a very serious character, namely, the 
seduction of a servant-girl in the house of the 
petitioner during the wife’s temporary absence 
from home. 

Held — that there was no substantial question 
with regard to the costs of the second trial and 
the wife was entitled to her costs of that trial ; 
and that the wife was also entitled to have her 
costs paid by the petitioner in respect of the 
abortive trial. 

Held, also, that the Court would exercise its 
discretion by condemning the co-respondent in 
the costs of the issue upon which he had failed, 
such order to apply to both trials. 

Morgan v. Morqan and Porter ((1869) L. U. 1 
P. & M. 644 ; 38 L. J. P. 41 ; 17 W. R. 688 ; 20 
L. T. (n.s.) 588) and Grosvenor v. Grosvenor 
((1885) 34 W\ R. 140) commented upon. 

Waudby v . Waudby and Rowland, [1902] 

[P. 85; 71 L. J. P. 43; 66 J. P. 280; 50 

W. R. 176 ; 86 L, T. 123 ; 18 T. L. R. 150— 

Barnes, J. 



179 


HUSBAND AND WIPE. 


180 
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tinued. 

109. Co-respondent — Adultery of Wife — Xo 
Knowledge that Respondent teas a Married. 
Woman.] — The rule that where a co-respondent 
has found out when too late to repair the wrong 
done that the woman with whom he has taken 
up is a married woman, he ought not, because he 
does not then desert her, to be- held liable for 
costs, is not to be construed too literally. There- 
fore when a co-respondent said that he knew a 
fortnight after the first act of adultery was 
committed with the respondent that she was a 
married woman : — 

Held — that the co-respondent must pay the 
costs of and incidental to the petition. 

BtLBY v. Bilby, [1902] P. 8 ; 71 L. J. P. SI ; 

[86 L. T. 123 — Jeune, P. 

110. Wife's Matrimonial Suit — Husband 
becoming Bankrupt — Wife's Liability to her 
Solicitor for Costs.] — Although a wife, who 
institutes a matrimonial suit, can hold out to her 
solicitor the inducement that, if the case pro- 
ceeds and is not an obviously bad one, the 
husband will be liable for the costs, yet she is 
still liable, and must pay them in the event of 
the husband becoming bankrupt. 

Bead v. Price, (1903) 19 T. L. B. 563- 

[Phillimore, J. 

111. Husband abandoning his Defence — Inter- 
vener defending successfully — Order for her Costs 
against both Petitioner and Respondent.] — At the 
last moment the respondent in a divorce suit 
stated that he could not contest the charges of 
adultery ; thereupon one of the ladies named in 
the petition obtained leave to intervene, and 
disproved the particular charge made against 
herself. 

Held — that she was entitled to an order for 
her costs against tb£ respondent as well as 
against the petitioner, for he ought to have 
fought out the case so far as it concerned her. 

Wade v. Wade (Brooks intervening), [1903] 

[P. 16 ; 72 L. J. P. 1 ; 51 W. E. 464 ; 87 L. T. 

751 — Barnes, J. 

112. Implied Authority of Wife to pledge 
Husband's Credit — Retainer of Solicitor — Dura- 
tion of Retainer — Judicial Separation — Second 
Divorce Suit — Matrimonial Cause v Act, 1857 
(20 & 21 Viet. c. 85), s. 26.] — A husband having 
commenced divorce proceedings, his wife, acting 
under implied authority from him, retained a 
solicitor to defend such proceedings, and to bring 
an action for detinue against him in respect of 
her clothes. 

The husband’s petition was dismissed with 
costs, and the wife obtained a decree of judicial 
separation ; after such decree she obtained an 
order increasing her interim alimony and finally 
an order for permanent alimony. She was also 
successful in the detinue action. 

In the meantime a second divorce petition by 
the husband was dismissed with costs. 

The wife’s solicitor then obtained an order of 


course to tax against her husband her costs in 
respect of the alimony proceedings, the detinue 
action, and the second divorce suit. 

Held — ( 1) that the husband was not liable 
for the costs of the second divorce suit, for the 
effect of sect. 26 of the Matrimonial Causes Act, 
1857, is to put an end to a wife’s authority to 
pledge her husband’s credit during the con- 
tinuance of a judicial separation, so long as the 
decreed alimony is duly paid ; the fact that the 
expense to her has been occasioned by his mis- 
conduct makes no difference. 

Turner v. Rooltes ((1839) 10 Ad. & E. 47 ; 50 
E. B. 320) no longer applies to such a case. 

(2) That he was liable for the costs of the 
action, for the retainer given on his behalf before 
the separation endured to the conclusion of the 
action, as he had not withdrawn it. 

And (3) that he was liable for the costs of the 
alimony proceedings, for they were part of the 
proceedings in the first divorce suit. 

In re Wingfield and Blew, [1904] 2 Ch. 

[665 ; 73 L. J. Ch. 797 ; 91 L. T. 783— C. A. 

113. Rescission of Decree nisi — Decree nisi 
and Damages against Co-respondent — Subsequent 
Condonation — Decree nisi rescinded — Effect 
upon Damages — Costs — Matrimonial Causes Act , 
1857 (20 & 21 Viet. c. So), ss. 33, 51. ] — A husband 
obtained a decree nisi for dissolution of his 
marriage, and was also awarded damages against 
the co-respondent. Before decree absolute the 
parties resumed cohabitation, and the King’s 
Proctor intervened to obtain rescission of the 
decree. The decree being accordingly rescinded: — 

Held — that the husband was not entitled to 
the damages, and must (in the first instance) pay 
the Proctor’s costs ,* but that the co-respondent 
must still pay the costs of the original hearing, 
and also indemnify the husband against the 
Proctor’s costs at the intervention. 

Hyman v. Hyman and Goldman, [1904] P. 

[403 ; 73 L. J. P. 106 ; 91 L. T. 361 ; 20 
T. L. B. 696— Jeune, P. 

114. Wife's Retition — Security for Costs of 
Wife — Previous summary Separation Order — 
Effect of — Alimony not fully paid — Summary 
Jurisdiction ( Married Women) Act , 1895 — 
Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c. 85), s. 26.] — In 1902 a wife obtained a sum- 
mary separation order with £2 per week main- 
tenance. In 1904 she filed a petition for divorce 
and applied for security for her costs thereof. 

Held — (1) that notwithstanding the wording 
of sect. 26 of the Matrimonial Causes Act, 1857, 
there was power to order such security whether 
the alimony had been “duly paid” or not. 

In re Wingfield and Blew ([1904] 2 Ch. 665 ; 
73 L. J. Ch. 797 — C. A., supra) considered. 

And (2) that in the particular case the alimony 
had not been “duly paid,” and that the proviso 
to sect. 26 applied and would justify an order 
being made. 

Sheppard v. Sheppard, [1905] P. 185; 74 

[L. J. P. 102 ; 53 W. B. 608 ; 93 L. T. 443 ; 

21 T. L. B. 526— Barnes, P. 
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tinned. 

115. Scotch Law — Costa ax between Agent and 
Client.] — The rule of law in Scotland is to give 
a wife who successfully defends a divorce suit 
her costs as between agent and client. 

Grant i\ Grant and Another, [1905] A. C. 

[466— H. L. (Sc.) 

116. Husband'* Petition successful — Counter - 
charges — Xo reasonable Ground for.] — Upon a 
husband’s petition for divorce the wife’s answer 
alleged cruelty and condonation. A decree nisi 
was pronounced, and the usual order as to the 
wife’s costs was applied for. 

The judge read the proofs of the wife’s wit- 
nesses, and was of opinion that they did not 
justify the counter-charges in the answer. 

He, therefore, ordered a sum of £50 paid into 
Court by the husband for the wife’s defence to 
be paid out to him. 

Marks v. Marks and Another, (1905) 21 
[T. L. E. 209— Barnes, J. 

117. Husband's Petition — Wife abandoning 
Defence — Husband agreeing to pay her Pared 
Costs — Husband's Petition dismissed — Validity 
of Agreement.] — In consolidated suits the wife, 
being unable to deny adultery, withdrew her 
brief to counsel upon the husband agreeing to 
pay her taxed costs. 

When the cause came on the husband admitted 
his own misconduct, and his petition was dis- 
missed. 

Held — that in dealing with the costs the 
Court was not bound to give effect to the agree- 
ment : that, as neither of the suits ought to have 
been instituted and the wife had some means of 
her own, the husband’s suit must be dismissed 
with costs and the wife’s dismissed without costs, 
the money secured to the wife being applied in 
payment of the husband’s costs. 

Weekes r. Weekes, (1905) 21 T. L. E. 227— 

[Barnes, P. 

118. Separate Estate — Allowance under Sepa- 
ration Deed.] — By a separation deed a husband 
agreed to allow to his wife £1 a w'eek during 
their joint lives, the deed not containing a dum 
sola et casta clause. The wife had no other 
separate estate. She subsequently committed 
adultery. Upon a petition by the husband for 
divorce, the Court pronounced a decree nisi, and 
condemned the wife in costs, the petitioner 
undertaking not to levy more than 10^. a week, 

Clark i\ Clark and Saldji, [1906] P. 331 ; 

[95 L. T. 550 ; 22 T. L. E. 796 ; 76 L. J. P. 16 

— Barnes, P. 

119. Failure of Wife's Suit for Restitution — 
Usual Order refused — Unreasonable Suit — Dis- 
cretion of Court.] — Where a wife filed a petition 
for restitution of conjugal rights, and failed on 
the ground that her intemperance justified her 
husband in refusing to return to her, the Court 
refused to make the usual order for her costs to 
be paid by the husband, being of opinion that 


her suit was an unreasonable one and ought to 
have been recognised as such. 

Beer r. Beer, (1906) 22 T. L. It. 367— Barnes, 

tv 

120. Wife Respondent — Bona fide Defence .] — 
Security for the costs of the wife’s defence to a 
suit for dissolution of marriage is only ordered 
upon the basis that the wife has a bond fde 
defence. In order that the solicitor for the 
wife, who is unsuccessful in the suit, should 
obtain an order for the wife’s costs there must 
have been reasonable grounds for defending. 
It is not enough that the solicitor thought that 
the husband would not be able to establish his 
case. 

Kershaw v. Kershaw and Berry, (1907) 23 
[T. L. E. 296— Barnes, P. 

121. Intervention by Private Individual — 
Matrimonial Causes Acts , 1857 (20 & 21 Viet, 
c. 85), 6*. 51, and 1878 (41 & 42 Viet. e. 19), s. 2.] 
— Where a member of the public intervenes to. 
show cause against a decree nisi being made 
absolute and succeeds, the same rule as to costs 
applies as in the case of an intervention by the 
King’s Proctor : as a general rule solicitor and 
client costs will not be allowed. 

WOODHEAD V. WOODHEAD, (1907) 23 T. L. E, 

[334 — Barnes, P. 

122. Jury discharged — Sheriff's Fee.] — A 
cause set down in the jury list entitles the 
sheriff to his fee for summoning a jury, even 
though it is eventually taken by the judge 
alone. 

Blackburn v. Blackburn, (1907) 51 Sol. Jo. 

345 — Barnes, P. 

See also Nos. 65, 138, 152, 266, infra. 

(c) Cruelty. 

123. Revival of Cruelty — Covenant in separate 
Deed not to take Proceedings for Misconduct 
anterior to Date of Deed — Deed not pleaded .] — 
In 1897 a wife and husband agreed to separate 
owing to his cruelty to her. Under the term of 
a separation deed, which was then executed, it 
was provided (inter alia') that neither of them 
should take proceedings against the other to 
obtain a divorce or judicial separation in respect 
of any misconduct which had theretofore taken 
place ; and, also, that if they should become 
reconciled and return to cohabitation, or if the 
marriage should be dissolved, or they should be 
judicially separated by reason of any misconduct 
on the part of either, occurring after the date of 
the deed, then and in such case the covenants 
therein contained should become void. The 
husband subsequently committed adultery and 
a petition was filed against him, but in answ r er 
to this he did not plead the deed. The Court 
held that the fact that the respondent had not 
pleaded the deed distinguished the case from 
Rose v. Rose (8 P. D. 98), and that his subsequent 
adultery revived his previous cruelty, and that 
the petitioner was entitled to a decree nisi for a 
dissolution of her marriage. 

Dowling v. Dowling, L1898] P. 228 ; 68 L. J. P. 

[8 ; 47 W. K. 272— Barnes, J. 
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124 . Debauchery of Ser vants — Conviction under 
the Criminal Law Amendment Aet , 1885 — Dis- 
grace and Shock destroying Wife's Health . ] — The 
Court granted a decree nisi for dissolution of 
marriage by reason of the husband’s adultery 
and cruelty ; the charge of cruelty being proved 
by showing that the husband, a clergyman, had 
debauched the servants in his house, and had 
been convicted under sect, 5, sub-sect. 1 , of the 
Criminal Law Amendment Act, 1885, the dis- 
grace and shock therefrom destroying his wife’s 
health. 

Thompson v. Thompson, (1901) 85 L. T. 172 • 
[17 T. L. R. 572— Jeune, P. 

125 . Rape — Indecent Assault — Matrhnon ial 
Causes Act , 1857 (20 & 21 Yict. c. 85), s. 27.] — 
Where in a suit for dissolution of marriage on 
the ground of rape the respondent was proved to 
have been convicted at the quarter sessions of a 
series of indecent assaults upon children : — 

The Court granted the petitioner a decree nisi 
on the ground that the charge against the respon- 
dent that he had committed rape had been 
sufficiently established by the evidence of the 
children. 

Coffey v. Coffey ([1898] P. 169 ; G7 L. J. P. SC ; 
78 L. T. 796 — Barnes, J., No. 185, infra ) 
followed. 

And held — that such conduct of the respon- 
dent, causing nervous shock to the petitioner, 
amounted to cruelty. 

Thompson v. Thompson ((1901) 85 L. T. 172 ; 
17 T. L. R. 572— Jeune, P. , supra) followed. 

Bosworthick v. Bosworthick, (1902) 50 W. R. 

[217 ; 86 L. T. 121 ; 18 T. L. R. 101— Barnes, J. 

126 . Making false Charge against Wife — 
Leaving her unprovided for — Injury to her 
Health.'] — A husband left his wife and children 
unprovided for, and subsequently filed a petition, 
groundlessly alleging that he was not the father 
of her infant, born after his desertion : conduct 
which had the effect of impairing her health. 

Held — that the Court might hold such facts 
to be legal cruelty. 

Teapes r. JEAPES, (1903) 89 L. T. 74 ; 19 T. L. R. 

[451— Jeune, P. 

127 . Stale of Wife's Health .] — Acts falling 
short of actual physical violence may for the 
purposes of divorce proceedings constitute 
“ legal cruelty.” In many cases it must depend 
upon the wife’s health and constitution, and the 
consequent effect upon her of the particular 
acts. 

Thus, w r here a wife was in a delicate state of 
health, rough treatment, such as violent shakings 
and threats which frightened her, though they 
were never intended to be carried into execution, 
were held to amount to cruelty in law upon 
proof that they had in fact injured her health. 

Barrett r. Barrett, (1904) 20 T. L. R. 73— 

[Bucknill, J. 


128 . Revival of Cruelty — Separation Deed — 
Subsequent Adultery .] — In a suit by a wife for 
judicial separation on the ground of cruelty, an 
agreement was arrived at and a separation deed 
was executed which provided that all further 
proceedings in the suit should be stayed, and the 
wife agreed in no wise to attempt to revive the 
same in any mariner whatever. The suit accord- 
ingly was stayed and the parties lived separate. 
Subsequently the husband committed adultery, 
and the wife filed a petition for dissolution -of 
marriage. 

Held, that, notwithstanding the deed, the 
cruelty was revived by the subsequent adultery, 
and the wife, on proof of adultery, was entitled 
to a decree. 

Norman r. Norman, (1907) 24 T. L. R. 37 — 

[Deane, J. 

See also No. 179, infra. 


(d) Custody of Children. 

129 . Summary Jurisdiction ( Married Women) 
Act , 1895 (58 & 59 Viet. <?. 39), &?. 5, 11— Rules 
of the Supreme Court , Ord. 59, rr. 4a and 7 
— Separation Order — Enforcement of Order.] — 
An order made by the High Court of Justice 
(Probate, Divorce, and Admiralty Division) 
under it. 4a and 7 of Ord. 59 of the Rules of 
the Supreme Court, and sects. 5 and 11 of the 
Summary Jurisdiction (Married Women) Act, 
1895, that a wife be no longer bound to cohabit 
with her husband, on the ground of his desertion 
of her, and that the custody of the child whilst 
under the age of 16 be committed to the wife, 
may be enforced as to the custody of the child 
by motion for attachment. 

Brown r. Brown (No. 2), (1898) 62 J. P. 568— 

[Phillimore, J. 

130 . Irish Divorce Rill.] — In an Irish Divorce 
Bill, the House of Lords will sanction a clause 
whereby the custody of the children is given to 
the innocent party, notwithstanding the fact 
that no separate action had been instituted in 
Ireland to obtain the custody of children after 
a decree for separation a mensa et thoro had 
been given. 

Hart’s Divorce Bill, [1898] A. C. 305— 

[H, L. (Ir.) 

131 . Judicial Separation — Husband' s Adultery 
— Guardianship of Lnfants Act , 1886 (49 & 50 
Viet. c. 27), s. 7.] — Where a wife obtained a 
decree for judicial separation upon the ground 
of her husband’s desertion and adultery, the 
husband not having for some years contributed 
to the support of his children and having lived 
with another woman, the Court refused to make 
an order under sect. 7 of the Guardianship of 
Infants Act, 1886, declaring, him to be unfit to 
have the custody of the children. 

Skinner v. Skinner ((1888) 13 P. D. 90 ; 57 
L. J. P. 104 ; 52 J. P. 539 ; 36 W. R. 912 ; 58 
L. T. 923 — Hannen, P.) distinguished, 

WOOLNOTH v. Woolnoth, (1902) 86 L. T.'598 ; 

[18 T, L. R. 453— Jeune, P. 
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132 . Order of Court to Give up— Undertaking 
— Disobedience to Order — Attachment and Com- 
mittal Order — Ex parte Application.'] — A respon- 
dent in a divorce suit had given an undertaking 
not to remove her child out of the jurisdiction ; 
but, upon an order being made that she should 
“ forthwith ” give it up to the petitioner, she 
did so remove it. 

Held — that under the circumstances both a 
writ of attachment and an order for committal 
might be granted e:e parte , although there had 
been no legal service of the order. 

Favard v. Favard ((1896) 76 L. T. 664— 
Jeune, P.) followed. 

Gordon v. Gordon and Gordon, [1903] 

[P. 141 ; 72 L. J. P. 33 ; 89 L. T. 73— 

Jeune, P, 

133 . Question of Paternity must be raised by 
Despondent in the Answer to the Petition .] — 
Attention was called to the rule that if a respon- 
dent intends to raise a question as to the pater- 
nity of a child, whose custody the petition asks 
for, the point must be specifically taken in the 
answer. 

Gordon r. Gordon and Bell, [1903] P. 92 ; 

[72 L. J. P. 34 ; 88 L. T. 573— Jeune, P. 

134 . Decree in Husband's Suit — Child Begotten 
before Marriage— Husband not the Father .] — 
The petitioner obtained a decree of divorce from 
his wife, and applied for the custody of two 
children, both of whom were born during the 
marriage. The elder child was begotten before 
the marriage, and the petitioner was not the 
father of it. The respondent contended that the 
eldest child was illegitimate, and the petitioner 
was not entitled to its custody. 

Held — that the husband should have the 
custody of both children, the wife having limited 
access during good behaviour. 

M. v. M., (1906) 22 T. L. E. 325— Deane, J. 

135 . Access — Terms as to — Irish Divorce \ 
Bill.] — In an Irish Divorce Bill the House of 
Lords approved a clause giving to the innocent 
party the custody of the children, but said that 
provisions as to access by the guilty party must 
be left to arrangement between them. 

Killery’s Divorce Bill, [1907] A. C. 306— 

[H. L. (Ir.) 

136 . Judicial Separation — Maintenance .] — 
Where the Court granted a wife the custody of 
her children without limitation as to age, and 
afterwards in another suit defined the age of 
custody from 16 to 21 : — 

Held — that in a subsequent order for main- 
tenance the judgment of the Court was retro- 
spective, and applied to the original order for 
custody. 

Jeffries i\ Jeffries, (1907) 51 Sol. Jo. 468— 

[County Court. 

See also Nos. 162, 183, infra. 


(e) Damages. 

See also BANKRUPTCY, Nos. 78, 79, 160. 

137 . Breaking up Home — Insult and Wrong — 
Separation at Time of Adultery.] — A husband 
and wife separated, after living together for a 
few months, on account of the wife's violent 
assaults and refusing to let him enter the house. 
They after that lived apart. The respondent 
after the separation committed adult ery with the 
co-respondent. 

Held — that the petitioner was entitled to 
damages. The breaking up of the home was one 
main ground ; subjection to intolerable insult 
and wrong another ground. The fact of the 
husband and wife being separated was an 
element to be taken into account. 

Weedon v. Timbrell ((1793) 5 T. E. 357) 
considered. 

Evans - y, Evans and Platts, [1899] P. 195 ; 

[68 L. J. P. 70 ; SI L. T. 60— Jeune, P. 

138 . Knowledge of Co-respondent that Respon- 
dent icus a Married Woman — Onus Probandi — 
Damages.] — It is for the petitioner to show that 
the co-respondent knew that the respondent was 
a married woman, and, unless he does so, the 
co-respondent is not condemned in costs. 

Damages may be recovered from a co-respon- 
dent whether he knew the respondent was a 
married woman or not. 

If the co-respondent did not know that the 
respondent was married, then the wrong he did 
the petitioner was done unwittingly, and in 
assessing the amount of damages that fact 
should be borne in mind. 

Eule laid down by Tinclal, C.J., in Calcraft 
v. Harborough (. Earl of) ((1831) 4 C. k P. 499, 
at p. 501) applied. 

Lord r. Lord and Lambert, [1900] P.297 ; 69 
[L. J. P. 54— Barnes, J. 

139 . Verdict for greater Damages than claimed 
— Xon-appearance of Co-respondent — Amendment 
of Petition — Service of Summons.] — Where, in a 
petition by a husband for dissolution of marriage, 
a claim for damages was made against the co- 
respondent, who was not represented, and did 
not appear at the trial, and the jury awarded a 
larger sum for damages than that claimed, the 
proper practice is for the petitioner to take out a 
summons for leave to amend and reserve the 
petition, giving notice to the co-respondent, who 
is entitled to be heard thereon. 

Beckett r. Beckett, [1901] P. 85 ; 70 L. J. P, 

[17; 84 L. T. 272; 17 T. L. E. 120— 

Jeune, P. 

140 . Husband and Wife, living apart — -Sub- 
sequent Adultery.] — A husband is not precluded 
from recovering damages from a co-respondent 
by reason of the fact that there had been a 
separation between himself and his wife before 
adultery was committed by her. 

Gardner l\ Gardner and Bamfield, (1901) 
[17 T. L. E. 331— Barnes, J. 
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141 . Married Woman — -No Evidence of Co- 
respondent's Knowledge. ] — Where a man commits 
adultery with a woman he takes the risk of 
having to pay damages, if she is in fact a married 
woman. But the damages should be very small 
where she has held herself out as ready to 
commit adultery as though she were not 
married. 

Watson v. Watson and Another, (1905) 21 
[T. L. K. 320 — Barnes, P. 

142 . Claim for Damages only — Misconduct of 
Petitioner — Principles Applicable — Matrimonial 
Causes Act , 1857 (20 & 21 Viet. c. 85), ss. 31, 33, 
59.] — Where a husband under sect. 33 of the 
Matrimonial Causes Act, 1857, presents a petition 
claiming damages only, the same provisions are 
applicable to such a petition as are applicable to 
other petitions under the Act. 

Therefore, if he has himself been guilty of 
misconduct, and the Court would in its discretion 
have refused him a divorce, had he asked for one, 
he is on the ground of such misconduct debarred 
from recovering damages. 

Cox *. COX AND Warde, [1906] P. 267 ; 75 

[L. J. P. 75 ; 95 L. T. 546 ; 22 T. L. E. 557 

— Barnes, P. 

143 . Adultery proved — Whether Absolute 
Right to Nominal Damages.] — A jury are not 
bound to award nominal damages merely because 
a husband petitioner claims damages and proves 
adultery of his wife with the co-respondent. 

See also Nos. 113, 207. 

GtIBSON V. GrIBSON AND ANOTHER, (1906) 94 
[L. T. 619 ; 22 T. L. K. 361— Barnes, P. 

(f) Desertion. 

144 . Intention at Time of Leaving — Criminal 
Proceedings pending.'] — A husband left his wife 
in 1895 after divorce proceedings in which he 
had appeared as co-respondent (the jury dis- 
agreeing). At the last interview, he left her 
under the impression that this was the cause of 
his departure, and that he would return in a few 
months. He was in financial embarrassment, 
his firm immediately became bankrupt, and 
ultimately the official receiver applied for a 
warrant against him. He had . carried on an 
intrigue with an actress in 1893 and 1894 un- 
known to his wife. He sent one letter to his 
wife begging for money, but with no address ; 
but otherwise he did not communicate with or 
see her. 

Held — that at the time he left his wife he 
intended to desert her, and, adultery being 
proved, granted a decree nisi for dissolution of 
marriage. 

Wynne r. Wynne (No. 1), [1891] P. 18 ; 67 
[L. J. P. 5 ; 46 W. E. 560— Jeune, P. 

145 . Adultery of Husband— Offer by Husband 
to resume Cohabitation.] — A husband, shortly 
after deserting his wife, had requested her to 


resume cohabitation, which request his wife dis- 
regarded as not made bond fide, and had, on 
the few r isolated occasions on which they met 
casually, disregarded her ot made insulting ges- 
tures, but not otherwise communicated with her 
for nine years. 

Held — that the facts constituted such a 
sufficient desertion as, coupled with adultery, to 
give the wife a right to a divorce. 

Martin v. Martin (No. 2), (1898) 78 L. T. 568 

[ — Barnes, J. 

146 . Continuous and Intermittent- Cohabitation 
— Agreement to Live apart.] — Cohabitation may 
be of two sorts, one continuous and the other 
intermittent. The parties may reside together 
constantly, or there may be only occasional 
intercourse between them, which may neverthe- 
less amount to cohabitation in the legal sense of 
the term. Such cohabitation may exist together 
with an agreement to live apart. Business duties, 
domestic service, and other things may separate 
husband and wife, and yet, notwithstanding, 
there may be cohabitation. Where husband and 
wife agreed to live apart for a time until a home 
could be got together, and that in the meantime 
they intended to meet, and did occasionally 
meet, and cohabitation existed up to the time 
w r hen the husband wrote, u I am not going to 
have anything more to do with you as man and 
wife”: — 

Held — that there was desertion by the 
husband from that date. 

Bradshaw v. Bradshaw ([1897] P. 24; 66 
L. J. P. 31 ; 61 J. P. 8 ; 45 W. E. 142) followed. 
Huxtablb v. Huxtable, (1899) 68 L. J. P. 83 

[ — Div. Ct. 

147 . Husband's Refusal to Cohabit — No 
Refusal on the Wife's Part.] — A husband left 
his wife immediately after the marriage. They 
never cohabited, and the husband determined 
not to consort with his wife. On her part, there 
was no refusal to cohabit ; nor did she bargain 
not to live with him. She was always willing 
to live with him. She did not consent to his 
living apart. 

Held — that under the circumstances the 
husband’s refusal to cohabit constituted 
desertion. 

De Laubeuque v. De Lahbeuqtje, [1899] 

[P. 42 ; 68 L. J. P. 20 ; 79 L. T. 708— 

Jeune, P. 

148 . Husband's Adulterous Intercourse with 
Servant , and Ms Rejusal to Discharge her — Wife 
leaving Home.] — A husband refused to break 
off his relations with and to discharge a servant 
with whom he had committed adultery and in 
consequence of which his wife had left him and 
refused to return home. 

Held — that the conduct of the husband 
amounted in law to desertion. 

Graves v. Graves ((1864) 3 Sw. & Tr. 350 ; 
33 L. J. P. 66) and Pizzala v. Pizzala (The 
Times, June 5th, 1896) followed. 



189 


HUSBAND AND WIFE. 


190 


Matrimonial Causes in the High Court — Con- 
tinued. 

See also Dickinson v. Dickinson ((1800) 02 
L. T. 330— Butt, J.). 

Koch r. Koch, [1890] P. 221 ; 68 L. J. P. 00 ; 

[81 L. T. 61 — Barnes. J. 

14.9. Husband 1 # Adultery during Cohabitation 
— Withdrawal of Wife from Cohabitation on 
Husband refusing to give up his Adulterous Con- 
nection .'] — A wife is entitled to obtain a divorce 
from her husband if lie has been guilty of 
(inter alia ) adultery coupled with desertion 
without reasonable excuse for two years or 
upwards. 

In order to constitute desertion there must be 
a cessation of cohabitation and an intention on 
the part of the accused party to desert the 
other. The party who intends bringing the 
cohabitation to an end, and whose conduct in 
reality causes its termination, commits the act of 
desertion. 

There is no substantial difference between the 
case of a husband who intends to put an end 
to a state of cohabitation, and does so by leav- 
ing his wife, and that of a husband who with 
the like intent obliges his wife to separate from 
him. 

A wife whose husband is carrying on an adul- 
terous intercourse with another woman or other 
women is not bound to remain in cohabitation 
with him : she can at once obtain a judicial 
separation. She may, however, be willing to 
remain with her husband provided he will give 
up the connection complained of, and, if he 
refuses to do so, a wife with any self-respect has 
only one course to take — that is, to withdraw 
from cohabitation. The husband in such a case 
must be taken to intend the consequences of his 
action — that is to say, that his wife shall not 
live with him. The situation then produced is 
just the same as if the guilty husband left his 
wife, and if the attitude of the parties remain 
the same for two years the offence of desertion 
contemplated by the statute is complete. 

Sickert r. Sickert, [1899] P. 278 ; 68 L. J. P. 

[ill ; 48 W. R. 268 ; 81 L. T. 495 ; 15 T. L.R. 

506 — Barnes. J. 

150. Husband's Conduct not justifying Deser- 
tion .] — The same law which takes away the 
personal liberty of a person of diseased mind 
necessarily implies that some interference with 
liberty is permissible by a husband or father or 
other near relative in order to secure proper 
care and treatment. And in exercising such 
firmness it is very difficult to draw strict lines of 
demarcation. 

A husband sought a divorce from his wife on 
the ground of desertion. In 1887 the wife left 
her husband under an insane delusion as to his 
conduct. In 1888 the husband, in the belief that 
his wife ought, owing to her mental condition, 
to be placed under some control, had her roused 
out of bed at midnight, in an inn to which she 
had gone, and taken to a house about seven 
miles off, where she was detained, and in 1891 
he caused his wife to be taken to a private 
asylum under an urgency order. 


| Held — that if the husband erred, it was an 
j error of judgment only, and he did not exceed 
| the limits of discreet firmness ; that his wife’s 
j desertion was entirely without justification, and 
j a decree of divorce must be granted. 

Cathcabt r . Cathcart, (1900) 2 F. 404. 

151. u Reasonable Ere use'’ — Wife's Refusal to 
allow Full Marital Rights — Matrimonial Causes 
Act , 1857 (20 k 21 Viet. c. 85), *. 27.]— Husband 
and wife were living apart by mutual consent, 
though there was a strong desire on the part of 
the husband to live with his wife in the ordinary 
way, and a refusal on the part of the wife to do 
so. The husband during the separation com- 
mitted adultery. 

Held — that there had been no desertion by 
the husband, and that if there had been desertion 
there was “ reasonable excuse for it, so that it 
could not give the wife a right to treat it as a 
matrimonial offence and as the foundation of a 
case for dissolution of the marriage. 

Decision of Jeune. T. ([1900] P. 180 ; 69 
L. J. P. 106 ; 64 J. P. 454 ; 83 L. T. 224 ; 16 
T. L. R. 388, 402) affirmed. 

Synge r. Synge, [1901] P. 317; 70 L. J. P. 97; 

[85 L. T. 83 ; 17 T. L. R. 718— C. A. 

152. Adultery condoned — Subsequent Desertion 
— Adultery retired by such Desertion .] — The 
Court, after considering the cases, laid down that 
desertion has the effect of reviving adultery 
previously condoned. Condonation means for- 
giveness, conditional on future good conduct, 
and the general law regards desertion as a serious 
matrimonial offence. 

Cooke v. Cooke ((1863) 3 Sw. & Tr. 126) and 
Dent v. Dent ((1865) 4 Sw. & Tr. 105) considered. 

Where judgment has been reserved, the 
Court may allow the time for decree absolute to 
run from the date of the hearing, instead of from 
that of the actual decree nisi. 

Houghton r. Houghton, [1903] P. 150 ; 72 

[L. J. P. 31 ; 89 L. T. 76 ; 19 T. L. R. 505 ; 

52 W. R. 272— Jeune, P. 

153. Two Tears not elapsed at Date of Petition 
— Supplemental Petition — Petition rendering 
Husband 1 s Return i mpossi lie — Costs — Charges 
unreasonably put forward by Wife .] — A husband 
and wife lived together at her father’s house till 
July 7th, 1900, when the husband left, in con- 
sequence (as the judge held) of the behaviour of 
his wife and father-in-law. On February 14th, 
1901, the husband declined to return ; on May 
29th, 1902, the wife filed a petition alleging 
cruelty and adultery, and in December, 1903, 
she filed a supplemental petition alleging two 
years’ desertion. A jury found that there had 
been a desertion on February 14th, 1901. but no 
adultery or cruelty. Upon the wife’s application 
for a judicial separation ; — 

Held — that the application must be refused 
because on February 14th, 1901, cohabitation 
had already ceased owing to the wife’s act — 
Bradshawv. Bradshaw ([1897] P. 24 ; 66 L. J. P. 
31 ; 61 J, P, 8 j 45 W. R. 142 ; 75 L. T. 391 ; 13 
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T. L. B. 82) followed — and also because, before 
the two years’ desertion was complete, the wife 
had rendered her husband’s return impossible 
by making false charges against him in her 
petition. 

The husband was ordered to pay the costs of 
the issue of desertion, but the wife to pay the 
costs of the unreasonable charges of adultery 
and cruelty. 

KAY V. Kay, [1904] P. 382 ; 73 L. J. P. 108 ; 91 
[L. T. 360 ; 20 T. L. R. 521— Barnes, J. 

154 . Revival — Condonation of Statutory Deser- 
tion — Revival by Subsequent Adultery — Matri- 
monial Causes Act, 1884 (47 & 48 Viet. c. 68), 
s. 5.] — Although statutory desertion on a 
husband’s part, by disobedience to a decree for 
restitution of conjugal rights, has been condoned 
by subsequent cohabitation, it is revived by an 
act of adultery after such condonation, and the 
wife may obtain a divorce founded upon such 
desertion and adultery. 

Paine «?. Paine, [1903] P. 263 ; 73 L. J. P. 1 

[52 W. B. 271 ; 89 L. T. 588 ; 20 T. L. B. 12— 

Barnes, J. 

155 . Effect of — Revival of Adultery.'] — The 
rule laid down in Houghton v. Houghton ([1903] 
P. 150; 72 L. J. P. 31; 89 L. T. 76; 19 
T. L. B, 505) applies equally whether the 
petitioner be husband or wife ; and, therefore, 
adultery on the part of a wife which has been 
condoned will be revived by her subsequent 
desertion. 

COPSEY V. COPSEY AND ERNEY, (1904) 91 L. T. j 

[363 ; 20 T. L. B. 728 ; [1905] P. 94 ; 74 | 
L. J. P. 40 — Barnes, J. 

156 . Desertion — Subsequent Adultery of 

Husband — Summary Jurisdiction (Married 
Women') Act , 1895 (58 & 59 Yict. c. 39, 5.]— A 

wife obtained a summary separation order in 
1901 on the ground of desertion. In 1904, her 
husband having committed adultery, she filed a 
petition. 

Held — that she was entitled to a decree nisi 
on the ground of adultery and desertion for two 
years. 

Levy v. Levy, (1905) 21 T. L. B. 157— 

[Jeune, P. 

157 . Parties living separate under a verbal 
Agreement — Husband malting an Allowance 
thereunder to the Wife — Connubial Relations con- 
tinuing during Separation — Husband's Refusal 
to continue Allowance on ground of alleged 
Misconduct of Wife — Desertion — Summary 
Jurisdiction ( Married Women] Act , 1895 (58 & 
59 Yict. c. 39).] — Husband and wife verbally 
agreed to live apart from each other, and the 
husband agreed to pay a weekly sum for 
the wife’s maintenance. Acts of connubial 
intercourse continued during the time they lived 
apart. The husband, on the ground, as he 
alleged, that whilst so living apart the wife 


had committed adultery, refused to continue the 
weekly allowance. 

Held— that under the circumstances there 
was evidence of desertion. 

Rowell y. Rowell ([1900] 1 Q, B. 9 ; 69 L. J. 
Q. B. 55 ; 81 L. T. 429— C. A., see Settlements, 
No. 209) distinguished. 

Edwards v. Edwards, (1905) 69 J. P. 344— 

[Div. Ct. 

158 . Summary Separation Order — Effect . of 
— Husband leaving Wife with intention to 
desert her — Adultery of Husband — Matrimonial 
Causes Act , 1857 (20 & 21 Yict. c. 85), s. 16— 
Summary Jurisdiction (. Married Women ) Act, 
1895 (58 & 59 Yict. c. 39), ss. 4, 5.] — In April, 
1901, a husband deserted his wife, leaving her 
without means, in order to live with another 
woman, and in May of that year she obtained 
an order from a court of summary jurisdiction, 
under sect. 5 of the Summary Jurisdiction 
(Married Women) Act, 1895, that he should pay 
her a weekly sum and that she should be no 
longer bound to cohabit with him. The husband 
never made any payments under the order, and 
the wife more than two years after her husband 
deserted her brought a suit for divorce on the 
ground of his adultery and desertion. 

Held — that, as the husband left his wife 
without any means of support, with the intention 
of deserting her, and had persisted in doing so 
and had lived in adultery with another woman, 
there was desertion coupled with adultery which 
entitled the wife to a divorce. 

Dodd v. Dodd (No. 298, infra ) distinguished. 

Smith y. Smith ( [1905] P. 249 ; 74 L. J. P. 
113 ; 93 L. T. 457— Deane, J., No. 297, infra) 
followed. 

FAILES v. FAILES, [1906] P. 326 ; 75 L. J. P. 95 ; 

[95 L. T. 547 ; 22 T. L. B. 687— Bucknill, J. 

159 . Previous Separation Deed — • Wife not 
in fact a Consenting Party thereto — Deed dis- 
regarded.] — A husband, before leaving his wife, 
told her that, if she would sign a deed of separa- 
tion, he would make her an allowance of £1 a 
week, otherwise he would give her nothing. He 
thereupon took her to his solicitor’s office, where 
the deed of separation was already drawn up. 
The solicitor told her that the only way to get 
any money "from her husband was to sign the 
deed. At first she refused to do so, but at length 
consented, her child being then three months 
old. She had no independent advice. She 
received the allowance under the deed for some 
years. The husband having subsequently com- 
mitted adultery, she brought an action for 
divorce, alleging adultery and.desertion. 

Held '-' that, on the facts, the wife was not a 
consenting party to the deed, having been forced 
into signing it by the circumstances of her 
position, and that therefore she was not pre- 
vented from relying on the desertion. 

Adamson v. Adamson, (1907) 23 T. L. B. 434— 

[Bucknill, J. 
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160. Separation Order by Justices — Payment 
of Maintenance — Adultery of Husband — Sum- 
mary Jurisdiction (. Married Women) Act , 
1895 (58 & 59 A r ict. e. 39), ss . 4, 5.]— A husband 
deserted his wife, and she applied to justices 
under the Summary Jurisdiction (Married 
Women) Act, 1895, for an order upon him for 
the payment to her of an allowance. The 
justices made an order for separation, though it 
had not been asked for, and also for the payment 
of an allowance. The husband, who was living 
in adultery with a woman, made some payments 
under the order, and some years afterwards he 
was committed for non-payment of arrears of 
the allowance, and the wife filed a petition for 
divorce upon the ground of his adultery and 
desertion. Subsequently she agreed to accept a 
smaller sum than the full amount due for the 
arrears of the allowance, and he was released 
from prison. 

Held — that after the order of the justices 
there was no desertion, and that the petition for 
divorce upon that ground must fail. 

Taylor r. Taylor, (1907) 23 T. L. E, 566— 

[Bucknill, J. 

See also Nos. ISO, 189, 297, 298. 

(g) Discretion of Court. 

161. Conduct conducing to Adultery. ] — Where 
a wife has committed several acts of adultery 
with a co-respondent, and the husband has 
been guilty of conduct conducing to some of 
these acts, the husband will not lose his right to 
a divorce if the first of these acts occurred prior 
to any such conduct. 

Millard v. Millard, (1898) 7S L. T. 471— 

[Barnes, J. 

162. Wife's Adultery— Husband's Cruelty — 
Bar to Divorce Court's Discretion — Terms — 
Matrimonial Causes Act , 1857 (20 & 21 Yict. 
c. 85), s. 31]. — The exercise of the discretion 
conferred upon the Court by sect. 31 of the 
Matrimonial Causes Act, 1857, always requires 
very careful consideration. The refusal of a 
decree incurs the great responsibility of leaving 
the parties in a deplorable condition.. The dis- 
cretion conferred upon the Court is not an 
absolute or arbitrary, but a judicial discretion, 
and the principle upon which the discretion is 
to be exercised turns upon the consideration 
whether the cruelty of the petitioner has in any 
sense caused the adultery of the respondent, or 
has been of such a wanton or unprovoked 
character that the Court ought to withhold a 
decree. 

Where there was a child of the marriage, and 
the father and mother of the respondent have 
offered to look after the child, and the respon- 
dent was willing to waive any claim for an 
allowance, being of an opinion that to press for 
it as a condition of the decree would only 
aggravate tne difficulties, looking to the small- 
ness of the petitioner’s means, and would throw 
obstacles in the way of the child’s welfare : — 

B.D. — VOL. n. 


The Court gave the formal custody of the 
child to the respondent un the distinct condition 
that the respondent's parents would look after 
the child. 

Pryor t\ Pryor. [1903] P. 157 ; 69 L. J. P. 99— 

[Jeune, P. 

163. Petitioning Wife's Adultery — Misconduct 
of Husband conducing to Adultery — Prostitution 
forced upon her — Continuing Pesult of Husband's 
Misconduct — Solicitor's Duty — Matrimonial 
Causes Act , 1857 (20 & 21 Viet. <?. So), 310- 
In an undefended suit by the wife for dissolution 
of marriage on the ground of cruelty and 
adultery, it was proved that by continued gross 
cruelty and brutality her husband forced the 
petitioner to obtain money by prostitution from 
August, 1SS9, to March, 1S90. She then left 
her husband, and gave lip her life of prostitution. 
From 1892 to November, 1895, she habitually 
committed adultery with a man. She then was 
again compelled, through the exigencies of her 
situation, to act as she had done before, and 
earn money by prostitution. She afterwards 
lived a respectable life and supported herself. 

Held — that, looking at the petitioner’s sur- 
roundings and position and at her husband’s 
conduct toward her. the petitioner’s life was a 
continuing result of her husband’s misconduct, 
and that, therefore, his misconduct conduced to 
all that took place from the time she left him, as 
it certainly did directly cause what took place 
while she still remained with him, and that a 
decree nisi should be granted. 

Symons v. Symons ([1897 J P. 167; 66 L. J. P. 
81 ; 77 L. T. 142 — Jeune, P.) followed. 

Held, also, that in such cases as this it is 
not for the solicitor to judge whether a statement 
of the petitioner of one kind or another is the 
stronger ; but, in sending the case forward, the 
facts as told by the client should be inserted. 

BURDON i\ BURDON, [1901] P. 52 ; 69 L. J. P. 118 

[ — Barnes, J. 

164. Conduct conducing to Wife's Adultery — 
“ Voluntary Blindness" of the Husband — Decree 
refused.] — The Court will not grant a divorce to 
a man who has stood by, virtually without 
protesting, and acquiesced in conduct which has 
resulted sooner or later in his wife committing 
adultery. 

Robinson v. Robinson and Dearden, [1903] P. 

[155 ; 89 L. T. 74— Bucknill, J. 

165. Desertion and Adultery of Wife con- 
ducing to Subsequent Adultery of Husband — 
Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c, 85), s. 31.] — It is only in an exceptional case 
that a husband, who has himself committed 
adultery, will be granted a divorce ; and mere 
desertion of him by his wife cannot be regarded 
as conduct so conducive to his adultery as to 
excuse it. But when a wife leaves her husband 
with the intention (known to him) of living with 
another man, such conduct may be regarded as 
conducing to the husband’s subsequent adultery ; 
and the Court may in its discretion grant him a 
divorce. 


7 
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Semble , .in a similar case it might wei^h with j 
the Court that only, if a divorce were granted, 
could the pecuniary relations between the parties j 
be adjusted. 

CONSTANTINIDI V. CONSTANTINIDI AND LANCE, 

[1903] P. 246 ; 72 L. J. P. 82 ; 89 L. T. 340; 

19 T. L. R. 699 ; 52 W. R. 190— Jeune, P. 

Hot followed in Todd v. Todd and Another , 
(1907) 24 X. L. R. 28, Ho. 175 infra ; and see 
Ho. 272 infra. 

166 . Petitioner's Misconduct — Husband's 
Petition — Hot heard for fire years — Adultery by 
Husband shortly before Hearing — Matrimonial 
Causes Act , 1857 (20 & 21 Viet. c. 85), s. 31.]— 
A husband presented a petition in 1897 on the 
ground of his wife’s adultery ; late in 1902 it 
came on for hearing as an undefended action, 
and a decree nisi was granted. 

It was subsequently discovered by the King’s 
Proctor that the husband had been since March, 
1902, living with another woman. 

Held — that the Court would, nevertheless, 
dissolve the marriage in the exercise of its 
discretion. 

Constaoitinidi v. Constant s nidi and Lance 
([1903] P. 246 ; 72 L. J. P. 82 ; 89 L.T. 340 ; 
19 T. L. R. 699 — Jeune, P., supra) followed. 

Coombs v. Coombs and Hopkins, (1904) 73 
[L. J. P. 23 ; 89 L. T. 343 (ri)— Jeune, P. 

167 . Petitioner's Misconduct — Wife's Petition 
— Wife's Misconduct — Matrimonial Causes Act , 
1857 (20 & 21 Viet. c. 85), 5. 31.]— It is only 
where a petitioner’s own misconduct has been 
directly caused by the respondent’s offence that 
the Court will exercise the discretion given to it 
by sect. 31 of the Matrimonial Causes Act, 1857, 
and will grant a divorce in spite of such 
misconduct. 

It is not sufficient that the respondent’s 
behaviour indirectly conduced to such miscon- 
duct, or that it was comparatively excusable. 

Constantinidi v. Constantinidi and Lance 
([1903] P. 246 ; 72 L. J. P. 82 ; 89 L. T. 340 ; 19 
X. L. R. 699 — Jeune, P., supra) distinguished. 

Wyke v. Wyke, [1904] P. 149 ; 73 L. J. P. 38 ; 

[90 L. X-. 173 ; 20 X. L. R. 193— Bucknill, J. 

168 . Petitioner's Misconduct — Husband's 
Petition — Adultery of Petitioner after filing 
Petition — Warning by Solicitor — Matrimonial 
Causes Act , 1857 (20 & 21 Viet. c. 85), s. 31.] — 
In 1883 a wife, the present respondent, disap- 
peared with the co-respondent, and they could 
not be traced. Xhe petitioner was apparently 
in ignorance of the provisions as to “ substituted 
service.” At a later date he began to live with 
a lady, and would have .married her if he could 
have obtained proof that his wife was (as he 
believed she was) dead. In 1903 the respondent 
and co-respondent were found in Australia, and 
thereupon the petition was filed. 

. The petitioner was advised by his solicitor to 


cease relations with the lady, and did so for a 
time ; he admitted, however, that intimacy had 
been renewed before the hearing. 

Held — that the Court ought not in the 
exercise of its discretion to dissolve the marriage. 

Morgan v. Morgan and Porter ((1869) L. R. 
1 P. & M. 644 ; 38 L. J. Mat. 41 ; 17 W. R. 688 ; 

20 L. T. 588) and Wylie v. Wylie (supra) 
followed. 

Hynes v. Hynes and Lake, (1904) 20 T. L. R. 

[781 — Barnes, J. 

169 . Petitioner's Misconduct — Wife's Petition 
— Adultery of Petitioner — Conduct of Husband 
directly conducing to her Adultery — Matri- 
monial Causes Act, 1857 (20 & 21 Viet. c. 85), 
s. 31.] — A husband had been guilty of cruelty 
and adultery, but this had been condoned. He 
and his wife then separated by mutual consent, 
and she went to live with another man. 

Subsequently the husband met and assaulted 
her, and later on committed bigamy ; on learn- 
ing of this fact the wife filed a petition. 

Held — that, as at the time she left her hus- 
band she had no cause of action against him, it 
could not be said that his misconduct had 
directly conduced to her adultery, and that the 
Court ought not to grant her a divorce. 

Wylie v. Wylie (Ho. 167, supra ) followed as 
being more analogous to the present case than 
Symons v. Symons ([1897] P« 167 ; 66 L. J.P. 81 ; 
77 L. T. 142 ; 13 T. L. R. 353— Jeune, P.). 

Shaw v. Shaw (King’s Proctor interven- 
ing), (1904) 20 X. L. R. 795— Barnes, J. 

170 . Judicial Separation on ground of Hus- 
band's Cruelty — Subsequent Adultery of Wife — 
Adultery not due to Husband's Oi'uelty — Discre- 
tion of Court — Provision for Wife — Dum casta — 
Matrimonial Causes Act, 1857 (20 & 21 Viet. 
c. 85), ss. 31, 32.] — In 1900 a wife obtained a 
judicial separation on the ground of her hus- 
band’s cruelty. In 1904 he found that she had 
committed adultery, and presented a petition. 

The Court, being of opinion that his cruelty 
had not directly or indirectly conduced to her 
adultery, granted a decree nisi not to be made 
absolute tiff the husband secured to her an 
allowance of &1 per week. 

Under the circumstances the allowance was 
only to be paid dum sola et casta vixerit. 

Lander v. Lander ([1891] P. 161 ; 60 L. J.P. 
65 ; 39 W. R. 416 ; 64 L. T, 120 ; 55 J. P. 152— 
Hannen, J.) not followed. 

Squire - r. Squire and O’Callaghan, [1905] 

[P. 4 ; 74 L. J. P. 1 ; 92 L. T. 472 ; 21 X. L. R. 

41 — Jeune, P. 

171 . Petitioner concealing own Adultery — 
Decree nisi — Subsequent Intervention of Km g's 
Proctor — Matrimonial Causes Acts , 1857 (20 & 

21 Viet. c. 85), s. 81, and 1860 (23 & 24 Viet. 
c. 144), s. 7.] — Where a divorce decree nisi has 
been pronounced, and the King’s Proctor inter- 
venes on the ground that the petitioner has been 
guilty of adultery and concealed the fact Horn 
the Court, the Court will not on that ground 
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discharge the decree as a matter of course. It 
will inquire whether, if the fact had been dis- 
closed at the trial, the Court would in the 
exercise of its discretion have nevertheless 
granted a decree nisi, and, if so, will make the 
decree absolute. 

Hooke v. Hooke (No. 221, infra) not followed, 
Alexandre v. Alexandre ((1870) 2 L. R. P. & M. 
164 ; 39 L. J. Mat. 84 ; 18 W. R. 10S7 ; 23 L. T. 
268 — Lord Penzance) followed. 


21 Viet. c. 85), s. 31.] — A wife left her husband, 
and some years afterwards he committed adul- 
tery with another woman. On the husband’s 
petition for dissolution of marriage on the 
ground of his wife’s adultery, Deane, J,, in 
the exercise of his discretion, refused to follow 
Comtantinidi v, Const anti nidi ([1903] P. 246 ; 
72 L. J. P. 82; 89 L. T. 340 : 19 T. L. R. 699— 
Jeune, P.), and dismissed the petition. 

Held — that the C. A. would not interfere 
with his decision. 

Decision of Deane, J., (23 T. L. R. 9) affirmed. 


Hunter Hunter, [1905] P. 217 ; 74 L, J. P. 

[157; 53 W. R. 666; 93 L. T. 451; 21 
T. L. R. 602— Barnes, P. 

172 . Misconduct of Petitioner — Petition by 
Husband — Matrimonial Causes Act , 1857 (20 k 
21 Viet. c. 85), s. 31.] — A husband, who was a 
butler, separated from his wife on account of 
her drunken habits. He subsequently obtained 
a decree nisi for a divorce upon the ground of 
adultery, but this decree was rescinded upon the 
intervention of rhe King’s Proctor, when it was 
proved that the husband had committed adultery 
with a fellow-servant and had two children by 
her. The husband subsequently presented 
another petition for divorce founded upon the 
adultery of the respondent, committed since the 
decree in the former suit was rescinded. The 
petitioner had not committed adultery since the 
King’s Proctor’s intervention. 

Held — that the Court in its discretion should 
have regard to the interests of society and 
public morality, and should dismiss the petition. 

Evans v. Evans and Another, [1906] P. 125 ; 

[75 L. J. P. 27 ; 94 L. T. 616 ; 22 T. L. R. 322 

— Barnes, P. 

173 . Misconduct of Petitioner — Wife's Petition 
— Conduct conducing to Adultery — Matrimonial 
Causes Act , 1857 (20 & 21 Viet. c. 85), 5. 31.]— To 
enable the Court to exercise its discretion in 
favour of a wife who is petitioning for a divorce 
and who has herself committed adultery, she 
must show that her adultery was the necessary 
and unreasonable consequence of her husband’s 
conduct. 

Tulk v. Tulk, (1906) 23 T. L. R. 120— Barnes, 

[p- 

174 . Misconduct of Petitioner — Wife's Petition 
— Matrimonial Causes Act, 1857 (20* & 21 Viet. 
c. 85), s. 31.] — The petitioner, an actress, was 
seduced by D., who afterwards married her ; she 
was then an orphan aged sixteen. Subsequently 
he ill-treated her and compelled her to earn 
money for him by prostitution. After two years 
she ran away, and, being destitute, occasionally 
resorted to the same mode of living. 

Held — that the Court would exercise its dis- 
cretion in her favour, and grant her a divorce 
upon proof of D.’s adultery. 

Hodgson v. Hodgson, (1906) 54 W. R. 220 — 

[Deane, J. 

175 . Adultery of Petitioner — Petition by 
Husband — Matrimonial Causes Act , 1857 (20 & 


Todd v, Todd and Another, (1907) 24 T, L.R, 

[28— C. A. 

176 . Adultery of Petitioner — Wife's Petition 
— Adultery under Coercion of Husband — MatrU 
monial Causes Act , 1857 (20 & 21 Viet. e. 85), 
s. 31.] — A wife was, by the violence and threats 
of her husband, coerced into com naitting adultery 

j on three occasions in order to provide him with 
! money. Subsequently she left him, and since 
j that time had not committed adultery. The 
j wife having filed a petition : — 

| Held — that the Court would exercise the 
discretion given to it by sect. 31 of the Matri- 
monial Causes Act, 1857, and grant her a decree 
notwithstanding her own adultery. 

Barker v. Barker, (1907) 24 T. L. R. 31— 

[Deane, J. 

(h) Foreign Divorce. 

177 . Husband having Foreign Domicil — 
Decree of Divorce recognised by State where 
Husband domiciled— Heeognition by English 
Court — Legitimacy Declaration Act , 1858 (21 & 
22 Viet. <?.*93),.<?. 1.] — English Courts will recog- 
nise as binding a decree of divorce obtained in 
a State where the respondent husband was not 
domiciled, if the Court of bis own domicil would 
so recognise it. 

The petitioner, who was an Englishwoman 
by birth, married a man who was domiciled in 
the State of New York, in the United States 
of America, and she subsequently 'acquired a 
domicil of her own in the State of South Dakota, 
as she was enabled to do by American law, and 
obtained a divorce from her husband in the 
Courts of that State upon the grounds of cruelty 
and desertion. It appeared that the State of 
New York, where the husband was domiciled, 
would only grant a divorce on the ground of 
adultery, but it would recognise the Dakota 
divorce as binding upon the husband upon th« 
ground that he had appeared and taken part in 
the suit. 

Held — that the Court would recognise as 
binding in this country the decree of the Dakota 
Court, though the husband was not domiciled 
there, inasmuch as it was recognised as binding 
in the State where he was domiciled. 

Armitage v. Attorney-General (Gillig 

[cited), [1906] P. 135; 75 L. J. P. 42; 94 
L. T. 614 ; 22 T. L. R. 306— Barnes, P, 

178 . Jurisdiction of Foreign Court — Domicil — 
American Law — English Marriage — American 
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Decree of Divorce— Residence in America — 
Validity of Decree in England.'] — A divorce 
granted by a foreign Court cannot be ques- 
tioned in this country, even on the ground of 
fraud by a person not a party to the divorce 
proceedings. 

Castrigue v. Behrens ((1861) 30 L. J. Q. B. 
163 ; 4 L. T. 445) approved. 

Jurisdiction to dissolve a marriage depends 
upon the domicil of the parties at the time, 
although they were formerly domiciled, and 
were married, in another country. 

Le Mesurier v. Le Mesurier ([1895] A. C. 
517 ; 64 L. J. P. C. 97 ; 72 L. T. 873— H. L.) 
followed. 

holly's Case ((1812) Russ. & Ry. 237) dis- 
cussed. 

A. (husband) and B. (wife) were domiciled and 
married in England. A. having failed to obtain a 
divorce, owing to his own cruelty, went to New 
York, where he acquired a domicil and lived in 
adultery. B. then went to New York, and 
without collusion obtained a divorce there. 

Held — that as A. was domiciled in New 
York, and B. had adopted his domicil for the 
purpose of the divorce proceedings, the divorce 
must be recognised in England although B. had 
concealed her own adultery from the New York 
Court, such non-disclosure not going to the root 
of the jurisdiction of the Court. 

Decision of Barnes, P. (21 T. L. R. 517) 
affirmed. 

Bater v, Bater (or Lowe), [1906] P. 209 ; 75 

[L. J. P. 60 ; 94 L. T. 835 ; 22 T. L. R. 408— 

C. A. 

(i) Judicial Separation. 

And see Action, 8. 

179 . Cruelty — Habitual Drunkenness — 
Charges of Brie -marital Misconduct — Admis- 
sibility of Evidence .] — If a woman marry a 
drunkard, with full knowledge that he is a 
drunkard, she is not on that account to be held 
to take, without redress, the risk of anything 
that may happen to her as a result of his 
continued drunken habits. 

In a case where a wife charges her husband 
with cruelty, and complains ( inter alia') that he 
has made against her in the presence of other 
persons charges of prse-marital misconduct, 
which he stated to her he had discovered some 
time after the marriage, although documents 
may be admitted as tending to prove the bona 
fides of the husband in making the charges, yet 
neither oral evidence nor documents are admis- 
sible in proof of the facts alleged by the husband 
against the wife, unless he himself be called to 
state upon oath that he believed and acted upon 
the reports which reached him as to his wife’s 
former conduct. 

"Walker v. Walker, (1898) 77 L. T. 715 — 

[Barnes, J. 


181 . Petitioner of Unsound Mind — Inmate of 
Lunatic Hospital — Access to Petitioner to obtain 
necessary Affidavit — Matrimonial Causes Act , 
1857 (20 k 21 Viet. c. 85), 5. 41— Buies and 
Regulations in Divorce and Matrimonial Causes , 
1865, r. 2.] — A married lady of unsound mind 
who was an inmate of a lunatic hospital sought 
a judicial separation. The hospital superinten- 
dent refused the managing clerk of her solicitors 
and a commissioner of oaths access to the lady 
for the purposes of obtaining the necessary 
affidavit in verification of the petition, pursuant 
to rule 2 of the Rules and Regulations in Divorce 
and Matrimonial Causes, 1865. The Commis- 
sioners in Lunacy indorsed the action and 
refusal of the superintendent. The Court, on 
motion, 

Held — that the lady and her advisers must 
be afforded the necessary facilities to enable the 
requirements of the Matrimonial Causes Act, 
1857, s. 41, and the said rule 2 to be complied 
with, and to bring the case properly before the 
Court, and made an order against the Commis- 
sioners in Lunacy that they should authorise the 
access sought for. 

In re Petition for Judicial Separation, 

[Ex parte Beecham, [1901] P. 65; 70 
L. J. P. 20 ; 84 L. T. 63— Jeune, P. 

182 . Petitioner Guilty of Desertion — Judicial 
Separation refused — Practice of Ecclesiastical 
CouHs.] — A husband petitioner was found guilty 
of desertion which conduced to the proved 
adultery of his wife. The Court, therefore, 
refused to grant him a decree nisi. 

The petition being by leave amended so as to 
ask for a judicial separation : — 

Held — that the Court ought in its discretion 
to refuse to grant one. 

The practice of the Ecclesiastical Courts with 
regard to desertion considered. 

Hodgson v. Hodgson and Turner, [1905] P. 

[233 ; 74 L. J. P. 140 : 53 W. R. 623 ; 93 L. T. 

446 ; 21 T. L. R. 601— Barnes, P. 

See also Nos. 83, 153, 183, 213. 

(j) Jurisdiction. 

183 . Judicial Separation — Private Inter- 
national Law — Domicile — Residence — Locus 
delicti.] — If the parties are resident within the 
jurisdiction at the time of the beginning of the 
suit, the Court has jurisdiction to grant a wife a 
judicial separation on the ground of her hus- 
band’s cruelty, although the matrimonial domi- 
cile is foreign, and although the acts of cruelty 
were committed in foreign countries. 

If the Court grants a wife a judicial separation 
under such circumstances, it has also power to 
give her the custody of the children of the 
marriage. 

Armytage v. Armytage, [1898] P. 178 ; 67 

[L. J. (P. D. A.) 90 ; 78 L. T. 689 ; 14 T. L. R. 

480 — Barnes, J. 

184 . Petition for Nullity of Marriage cele- 
brated in India — Respondent domiciled and 
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resident in Ireland — Jurisdiction. ] — A domi- 
ciled Irishman intermarried in Ireland with 

B. , and afterwards, during B.’s lifetime, went 
through the ceremony of marriage, according to 
the rites of the Church of England, with C. at 
Kashmir, in India. C. presented a petition to 
have the marriage in India declared null and 
void, and the citation was served upon A. at his 
residence in Dublin. The petition contained no 
allegation relating to the domicil of the petitioner 
then resident in England. The respondent did 
not appear. 

Held— that the respondent’s ' domicil and 
residence in India gave the Court jurisdiction, 
and (the facts having been proved) the marriage 
in India was accordingly declared null and void. 

Johnson v. Cooke, [1S9S] 2 Ir. 130— 

[Madden, J. 

185 . Pape—2 0 & 21 Viet. c. 27—48 & 49 Viet. 
c. 69, s. 4 — Evidence.] — A wife may obtain a 
divorce from her husband for rape, though he 
has only been prosecuted and convicted under 
48 & 49 Viet. c. 69, s. 4, of an attempt to have 
unlawful carnal knowledge of a girl under the 
age of thirteen years. 

The observations of a judge at the trial of 
a criminal action are not evidence against a 
respondent in a divorce suit. 

Coffey r. Coffey, [1898] P. 169 ; 67 L. J. (P. 

[D. A.) 86 ; 78 L. T. 796— Barnes, J. 

And see No. 125, supra. 

186 . Hulllty Suit — Matrimonial Residence .] — 
Matrimonial residence, not domicil, is the test of 
jurisdiction in a nullity suit. 

The petitioner, born in Wales, went through 
the ceremony of marriage with the respondent, 
whose domicil was in Ireland. They lived 
together in the Isle of Man and in England and 
Scotland. The respondent at the time of the 
marriage had a lawful wife living who had been 
married to him in Liverpool. 

Held— that the petitioner was entitled to a 
decree nisi of nullity. 

Roberts r. Brbnnau, [1902] P. 143 ; 71 L. J. P. 

[74 ; 50 W. R. 414 ; 86 L. T. 599 ; 18 T. L. R. 

467 — Jeune, P. 

187 . Unnatural Offence — Sodomy — Matri- = 
mental Offence — Matrimonial Causes Act. 1857 I 
(20 & 21 Viet. c. 85), s. 27.] — Sodomy committed j 
by a husband with his wife against her consent 
is a matrimonial offence within sect. 27 of the 
Matrimonial Causes Act, 1857. 

C. ‘V. C., (1905) 22 T. L. R. 26— Deane, J. 

188 . Desertion — Separation Order by Justices 
— Two Years' Desertion before Order — Summary 
Jurisdiction (Married Women) Act , 1895 (58 & 
59 Viet. c. 39), ss. 4, 5.] — A wife, having been 
deserted by her husband for more than two 
years, obtained from a Court of summary juris- 
diction a separation older under the Summary 


Jurisdiction (Married Women) Act, 1895. She 
subsequently discovered that her husband had 
both before and after the separation order com- 
mitted adultery. She then filed a petition for 
divorce. 

Held — that, as there had been desertion for 
two years and upwards at the time when the 
separation order was made, and as her husband 
had then committed adultery, the jurisdiction of 
the Court was complete, and that, as she was 
unaware of her husband's adultery at the time 
when she obtained the separation order, the 
latter was no bar to her setting up the desertion 
with his adultery as a ground for divorce. 

Lett r. Lett, (1907) 23 T. L. R. 569 — Buck- 

[nill, J. 

189 . Judicial Separation — Parties resident in 
England but domiciled Abroad — Proceedings for 
Divorce in Foreign Country — Stay of Proceed- 
ings.'] — A wife brought a suit in this country 
against her husband for a judicial separation 
upon the ground of her husband’s cruelty and 

j adultery. The domicil of the parties was 
German, but their matrimonial residence was in 
England. The husband subsequently took pro- 
ceedings in Germany for dissolution of marriage 
j upon the ground of “wifely disobedience” on 
I her part in refusing to dismiss her medical 
attendant ; and he applied to stay the suit in 
this country pending the hearing uf the German 
suit for divorce. 

Held — that the Court had jurisdiction to 
entertain the suit for judicial separation, and no 
reason had been shown for a stay. 

Von Kckhardstein v. Von Eckhardstein, 
[ (1907) 23 T. L. R. 539— Deane, J. 

An appeal was withdrawn. 23 T. L. R. 593. 

190 . Judicial Separation — Foreigners — Resi- 
dence with in Jurisdiction — Particulars — Matri- 
monial Causes Act , 1857 (20 & 21 Viet. c. 85), 
ss. 16, 22.] — An action for judicial separation, 
on the ground of the adultery of her husband, 
is maintainable by an English lady whose 

■ husband is a German, the parties being domi- 
ciled abroad, but the matrimonial residence 
being in England. 

The petitioner, having made a general charge 
of adultery against the respondent, was granted 
leave to deliver particulars of the charge, though 
the respondent did not ask for particulars. 

E. v. E., (1907) 23 T. L. R. 364— Deane, J. 

(k) Nullity of Marriage. 

191 . Provision for Wife — 20 A 21 Viet. c. 85, 
s. 35.] — Where a petition is brought for a declara- 
tion that a marriage ceremony is null and void 
on the ground that the respondent had a husband 
living at the time of the ceremony, the Court 
cannot ordinarily make it a term of granting a 
decree that the petitioner shall make provision 
for the respondent. 

Willi ins v. Wilkins ([1896] P. 108) explained. 

A petitioner is entitled e.r deVito juJiticc to 
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a declaration of nullity of marriage when the 
respondent’s husband was alive at the time of 
the second marriage, and the Court has no dis- 
cretion as to withholding relief. 

Bateman v. Bateman (otherwise Harrison), 
[ (1898) 78 L. T. 472— Barnes, J. 

192 . Discretion as to Decree nisi or Decree 
Absolute — Bigamy — Alimony. ] — The principle 
on which every decree of nullity has been made 
a decree nisi in the first instance is that the 
Queen’s Proctor may have an opportunity of 
intervening wherever there is any possible doubt 
as to the facts which have been brought before 
the Court. In some cases — bigamy — the alimony 
should cease at once and not be continued until 
decree absolute. 

Childers t\ Childers, (1899) 68 L. J. P. 90— 

[Jeune, P. 

193 . Evidence of Identity.'] — In an undefended 
petition for nullity on the ground of impotence 
the identity of the respondent not appearing 
ought to be proved in open Court. 

H. (otherwise G.) v. H., (1900) 69 L. J. P. 120 

[—Barnes, J. 

194 . Non-consummation — Inference from Re- 
fusal to submit to Examination.] — In spite of 
the petitioner’s repeated protests the respondent 
refused to have intercourse with his newly- 
married wife, and, in fact, the marriage was not 
consummated. The petitioner was examined, and 
found to be normal. The respondent refused to 
submit himself to examination. 

Held— that the inference which entitled the 
petitioner to relief which she sought might be 
drawn, and she was entitled to a decree nisi with 
costs. 

F. v.P. (falsely called jF.) ((1896) 75 L. T. 122 
— Jeune, P.) followed. 

B. (otherwise H.) r. B., [1901] P. 89 ; 70 L. J. 

[P. 4 — Barnes, J. 

195 . Frigidity — Refusal to all Intercourse — 
Property settled — Expectancy — Variation of 
Marriage Settlement.] — Where the respondent 
resisted all attempts at intercourse for a period of 
six months, the Court annulled the marriage and 
varied the marriage settlement, ordering the 
respondent to pay an annual sum to the 
petitioner, 

E, v. E. (otherwise T.), (1902) 50 W. R. 607 ; 

[87 L. T. 149 ; 18 T. L. R, 643— Jeune, P. 

196 . Husband's Suit — Non-consummation — 
Refusal of Wife to submit to Inspection — Positive 
Evidence of Incapacity.] — Wilful refusal to 
consummate a marriage is not of itself sufficient 
to support a nullity suit, although in some cases 
the Court will infer incapacity from such refusal. 

In the particular case the Court inferred 
incapacity from statements made by the wife, 


• coupled with her refusal to submit to medical 
inspection. 

Previous authorities considered. 

W.v. S. (or W.), [1905] P.231 ; 74 L. J. P. 112 ; 

[93 V. T. 456 — Barnes, P. 

197 . Husband's Suit — Presumption of In- 
capacity — Delay in taking Proceedings — Ex- 
planation of.] — On a husband’s petition for 
nullity it appeared that the parties had been 
married for seventeen years, that the wife had 
refused to allow the marriage to be consum- 
mated, and now declined to submit to medical 
examination. 

The husband excused the delay on the ground 
that while he held a responsible position in the 
Church legal proceedings would have caused a 
scandal in the diocese. 

Held — that the delay was satisfactorily ex- 
plained, and that the Court would presume the 
wife’s incapacity. 

S. v. B. (or S.), (1905) 21 T. L. E. 219— Barnes, J. 

198 . Husband's Suit — Refusal of Wife to con- 
summate Marriage — Delay.] — The parties were 
married in 1887, and the wife refused to con- 
summate the marriage. The husband, a clergy- 
man, three months afterwards, in the honest 
belief and being so advised that he could not 
obtain relief from the Court as the marriage had 
taken place so recently, executed a separation 
deed. In 1905 he consulted other solicitors and 
filed a petition for nullity of marriage. 

Held — that on proof of these facts a decree 
nisi should be granted. 

M. v. M. (or H.), (1906) 22 T. L. R. 719— 

[Deane, J. 

199 . Petition by Person detained in Lunatic 
Asylum under Order of Magistrate — Guardian 
ad litem.] — The Court granted a decree nisi for 
a dissolution of marriage on the petition of a 
person detained in a lunatic asylum under a 
reception order made by a magistrate the 
petitioner appearing by his guardian ad litem. 

Baker v. Baker ( (1881) 6 P. D. 12 ; 49 L. J. P. 
83 C. A.) followed. 

Burrell v. Burrell and Blake, (1901) 17 
[T. L. R. 41— Barnes, J. 

200 . Non-consummation — Inference of 11 Prac- 
tical Incapacity I] — Although medical evidence 
disproves any actual and physical incapacity on 
the part of a wife, the Court may draw the' 
inference of “ practical ” incapacity from the 
fact that her husband, though anxious to con- 
summate the marriage, has been unable to induce 
her to consent to his wishes. 

A. B. v. C. D., (1906) 8 F. 603.— Ct. of Sess. 

201 . Petitioner's Previous Incontinence ,] — In 
a wife’s suit for nullity on the ground of her 
husband’s impotence it appeared that the wife, 
upon being medically examined, was found not 
to be virgo Intacta , In her evidence she stated 
that she was seduced by another man before she 



205 


HUSBAND AND WIFE, 


206 


Matrimonial Causes in the High. Court — Con- 
tinued. 

married the respondent, and that that accounted 
for the medical report. The respondent did not 
appear to the suit, and when served with the 
petition said that he would not defend, as he 
must admit the truth of the allegations con- 
tained in the petition. The Court granted a 
decree nisi. 

R. (or K.) r. B., (1907) 24 T. L. B. 65 — Deane, J. 

See also So. 234. 

(1) Practice. 

(a) Appeals and New Trials. 

202. Additional Evidence.] — A new' trial will 
not be granted on the ground of the discovery of 
fresh evidence, unless the proposed evidence is 
such that there is a reasonable probability that, 
if brought before the jury, a different verdict to 
that in the former trial would be given. 

A petitioner asked for a re-hearing on the 
ground that since the hearing of his suit and the 
decision then given against him, additional 
evidence of a material character had been 
discovered. 

Held — that as the additional evidence seemed 
to be such as, in default of adequate explanation, 
would put the case in a different light, there 
ought to be a new trial. 

Anderson v. Tit mm ( (1877) 36 L. T. 711) 
followed. 

Taylor r. Taylor and Darg, (1899) 68 L. J. P. 

[116 : 81 L. T. 494 — Div. Ct. 

203 . Appeal to the House of Lords as to New 
Trial — Competency of Appeal — Supreme Court of 
Judicature Act , 188*1 (44 <$: 45 Yict. c. 68), s. 9.] 
— The appellant and the co-respondent gave 
notices of motion for a new trial of a petition for 
dissolution of marriage presented by the appel- 
lant against the respondent and co-respondent, 
and the Court of Appeal granted the application 
in both cases, and ordered a new trial of all the 
issues as to which evidence had been heard before 
the jury. The appellant did not obtain leave to 
appeal. 

Held— that an appeal against the judgment 
of the Court of Appeal lay to the House of Lords, 
as the question was not a mere question of inter- 
locutory matter or a matter of practice, but it 
touched the dissolution of marriage. 

Btjtchart v. Butchart, [1901] A. C. 266 ; 70 
[L. J. P. 29 ; 84 L. T. 209— H. L. (E.). 

204 . Application for Re-hearing — Cause tried 
without a Jury — To what Court — Divorce Dales, 
r. 62.] — An application for the re-hearing of a 
suit for dissolution of marriage tried without a 
jury must be made to a Divisional Court. 

Smith v. Smith ([1897] P. 293 ; 66 L. J. P. 
151; 46 W. B. 24; 77 L. T. 206 — C. A.) 
followed. 

Watson r. Watson, (1903) 89 L. T. 78 ; 19 
[T. L. B, 567— Jeune, P. 


205 . Decree nisi — Application for New Trial 
by Co-respondent alone — Application granted — 
Case never set down — Effect as regards the 
Respondent.’] — After a decree nisi the co-respon- 
dent alone moved for a new r trial and the Court 
of Appeal ordered “ the verdict and judgment to 
be set' aside and a new T trial held/’ The petitioner 
did not set the case down again, and the co- 
respondent was accordingly, on his own applica- 
tion, dismissed from the suit. Nevertheless the 
petitioner asked to have the decree made absolute 
against the respondent. 

Held — that the order of the Court of Appeal 
had absolutely annulled the decree nisi as against 
the respondent also. 

WORSLEY V. WORSLEY AND WORSLEY (1904) 20 
[T. L. E. 171— Jeune, P. 

See also No. 102. 

(b) Arrangement of Lists. 

206 . Wife's Petition — Return of Wife to 
Cohabitation pending Suit — Placing Case in 
Reserved List .] — Since the petition of the wife 
for dissolution of marriage had been filed she had 
returned to cohabitation with her husband. 
Application was made on behalf of the wife 
when the case w r as called on that it might not be 
struck out for wmnt of prosecution, and that the 
petition should not be dismissed until payment 
of the taxed costs. 

Held — that the proper practice w r as to put 
the case in the reserved list. 

Warwick r. Warwick, (1901) 85 L. T. 173 ; 17 
[T. L. R. 632— Jeune, P. 

207 . Withdrawal of Claim for Damages — 
Notice to Opposite Parties — Transfer to Unde - 
fended List. ] — When no appearance has been 

I entered by either the respondent or co-respon- 
dent, against whom damages are claimed, by 
leave of Court, and without notice to the respon- 
dent or co-respondent, the claim for damages 
may be withdrawn and the case transferred from 
the common jury to the undefended list. [But 
see Divorce Rule 36.] 

Chamberlain v. Chamberlain, (1907)51 Sol. 

[Jo. 357 — Bucknill, J. 

(d) Contents of Petition , 

208 . Petition claiming Damages against Co - 
respondent — Specifying Sum.] — If damages are 
claimed against a co-respondent, a specific sum 
must be claimed in the petition. 

Spedding v. Sped ding, and Smith ((1862) 31 
L. J. M. C. 96) followed. 

Peg-ler v. Pegler and Bussell, (1902) 85 
[L. T. 649 ; 18 T. L. B. 13— Barnes, J. 

209 . Husband's Petition — Statement of Dorn icil 
of Husband — No Statement as to Wife's Domicil 
— Divorce Rule 220 of 1905.]— It is sufficient, 
under Divorce Buie 220 of 1905, to insert in a 
petition the domicil of the husband without 
stating that of the wife, unless the petitioner is 
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asserting a domicil for the wife different from 
that of the husband. 

In re the Petition of E. L. Clark for the 

[Dissolution of his Marriage, (1906) 75 
L. J. P. 7 ; 22 T. L. E. 158— Deane, J. 

( d ) Delay . 

210 . Absence of Means.] — A private in the 
Royal Artillery in 1876 heard that his wife, who 
had deserted him in 187 4, was living with another 
man, but he did not know his name, and he had 
no money to make inquiries with. When in- 
valided home in 1892 from India he made no 
inquiries about his wife nor did he write to her. 
Evidence was given that the respondent and 
co-respondent had been living together for 
twenty-three or twenty-four years. The case 
was undefended. 

Held — that though the delay had been very 
great, there would be a decree nisi, 

Edwards v. Edwards and Doncaster, 
[(1901) 17 T. L. E. 38— Jeune, P. 

211 . “ Unreasonable Delay ” — Want of Means 
— Insanity of Respondent.'] — A divorce .may be 
granted in the unavoidable absence, by reason of 
mental derangement, of one of the parties. 

A woman was guilty of adultery in 1888. In 

1889 she was sent by the magistrates to the 
workhouse, owing to her state of mind ; and in 

1890 she was removed to a lunatic asylum as 
a dangerous lunatic. There she remained ever 
since, a confirmed lunatic. The petitioner at the 
time she left him in 1S88 was earning about £3 
a week as a machinist, and he had two children 
to maintain. His debts amounted to about £20 
and a quarter’s rent. From his -wife’s state of 
health he thought that she might die. The 
official solicitor, as guardian ad litem , pleaded 
“ unreasonable delay ” in presenting and pro- 
secuting the petition. 

Held — that want of means did not stop the 
husband from taking proceedings ; that the hus- 
band being told by his employer that he must 
find out the man with whom the respondent had 
committed adultery was not a valid excuse for 
the protracted delay ; and that the petitioner was 
excused for the delay on the ground that he 
might well prefer to wait, in the hope that the 
hand of death might release her and him, rather 
than, by taking proceedings to have his marriage 
dissolved, cast upon his wife the stigma of 
adultery, and thus brand his daughters as the 
children of an adulteress. 

Johnson v. Johnson, [1901] P. 193 ; 70 L. J. P. 

[44 ; 84 L. T. 725— Jeune, P. 

212 . Petitioner's Misconduct — Husband's 
Petition — Husband hating married again — 
Ho reasonable Grounds for believing Wife 
dead — Continuing to lire with Second Wife 
after ascertaining First Wife to be alive 
— Discretion of Court — Matrimonial Causes 
Act , 1857 (20* & 21 Viet. c. 85), s. 31.]— A 
petitioner was married in 1865 ; in 1874, owing 


to his poverty, his wife left him, and afterwards 
refused to return to him. He was subsequently 
told that she was “ dying.” In 1875 he married 
again. In 1887 he discovered that his wife was 
alive and had also re-married. He still continued 
to live with his second “ wife,” and in 1903 filed 
his petition. 

Held — that under the circumstances of the 
case the petition must be dismissed on the 
grounds of delay, and also on the grounds that 
the petitioner had not in the first instance made 
proper inquiries, and after learning the truth 
had lived for fourteen years in adultery. 

Constantinidi v. Constantinidi and Lance 
([1903] P. 246 ; 72 L. J. P. 82 ; 89 L. T. 340 ; 
19 T. L. E. 699— Jeune, P., No. 165, supra) dis- 
tinguished. 

Pegg v. Pegg and Gowing, (1904) 20 T. L. E. 

[353 — Barnes, J. 

213 . Practice — Application for Decree to be 
made absolute — Delay in applying — Decree nisi 
— Amendment of Claim so as to ash for Judicial 
Separation .] — A petitioner is entitled to a 
reasonable time to determine whether to apply 
for a decree nisi to be made absolute. The 
respondent is not necessarily entitled to have 
the petition dismissed because application for a 
decree absolute is not made directly the six 
months have expired. 

A petitioner who has obtained a decree nisi 
may amend the claim by asking for a rescission 
of the decree, and a decree of judicial separation 
instead. 

Parsons v. Parsons, [1907] P. 331 ; 76 L. J. P. 

[159 y 23 T. L. E. 749— Bucknill, J. 

(e) Divorce Bill . 

214 . Domicil — Petitioner a> Domiciled Irish- 
man — English Decree nisi — Doubt as to opera- 
tion in Ireland — Bill to remove Doubts.] — Where 
there are doubts as to the operation in Ireland of 
an English divorce decree, the petitioner being 
domiciled in Ireland, the proper course is to 
obtain an Act confirming the decree and 
removing doubts. 

Malone’s Divorce Bill, [1905] A. 0. 314— 

[H. L. (Ii\). 

215 . Procedure — Copy of Judgment — Standing 
Orders of the House — Ord. 177.] — On the 
hearing of a petition that a Bill of Divorce may 
be read a second time and sent to committee, a 
certified copy of any judgment affecting the 
matter given in the Irish Courts must be supplied 
by the registrar of such Court for evidence before 
the House. 

Galway’s Divorce Bill, (1907) 51 Sol. Jo. 

[306— H. L. (Ir.). 

216 . Ireland — Decree nisi under English 
Divorce Acts — Doubt as to Validity of Decree — 
Domicil.]- — Where there are doubts as to the 
operation of a decree under the English Divorce 
Acts for the dissolution of the marriage of a 

j domiciled Irishman, the proper course is to apply 
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for an Act of Parliament confirming the decree 
and removing all doubts. 

Grimshaw’s Divorce Bill, (1907) 51 Sol. Jo. 

[529— H. L. (Ir.). 

See also Hos. 130, 135. 

(/) Evidence . 

217 . Husband's Petition — “ Alleged Adulterer ” 
— Matrimonial Causes Act , 1857 (20 & 21 Yict. 
c. 85), s. 28.] — In a petition by the husband, 
charging various acts of adultery, between his 
wife and a named co-respondent, extending over 
the period when a child, of which the peti- 
tioner was not the father, must have been 
conceived by the wife, the registrar refused to 
allow the case to be set down until an appli- 
cation should have been made to the Court for 
leave to proceed without citing any person, 
other than the man named in the petition, as 
a co-respondent. 

It appeared from the affidavits filed upon the 
motion that the wife, when her pregnancy was 
discovered by the petitioner, had made a verbal 
and written confession of adultery with a par- 
ticular man, who was not the man named in the 
petition as a co-respondent, but the petitioner 
stated that he did not believe that the man so 
implicated by the wife was guilty of the adultery 
imputed to him. 

Held — that a person so implicated is entitled 
to an opportunity, if he choose to avail himself 
of it, to appear and defend his character ; but 

Held, further, that as, in the present case, 
the Court was satisfied, upon the affidavits laid 
before it, that the person so implicated in the 
wife’s confession did not desire to be made a 
co-respondent, and that there was no substantial 
risk of matters which the Court ought to know 
being left undisclosed by his remaining outside 
the suit, the application for leave to proceed 
without citing him should be acceded to. 

Edwards v. Edwards and Wilson, [1897] P. 

[316 ; 67 L. J. P. 1 ; 77 L. T. 406 ; 13 T. L. B. 

592 — Jeune, P. 

218 . Statements to Third Persons.'] — A witness 
called to prove a husband’s cruelty may be 
asked whether the wife made a complaint about 
the husband on a certain occasion. 

Berry v. Berry, (1898) 78 L. T. 688— Jeune, P. 

219 . Variation of Settlements — Motion upon 
Registrars Report — Legitimacy of Child born in 
Wedlock — Motion adjourned — Petition to be pre- 
sented to decide Question of Legitimacy .] — In 
the course of an undefended suit for dissolution 
of marriage presented by the husband, it 
appeared that the respondent had made a 
written statement in the form of a letter to the 
petitioner as to the paternity of the only child, 
with the object of retaining its custody. Upon 
petition for variation of the marriage settle- 
ment, it was urged on behalf of the trustees of 
the settlement that the respondent’s statement 


was inadmissible, and that so important a matter 
as that of the legitimacy of the child ought not 
to be dealt with upon motion. The Court there- 
upon adjourned the motion as to variation, and 
directed the official solicitor to present, on behalf 
of the child, a petition for declaration of legiti- 
macy. 

Douglas v. Douglas and Trevor, (189S) 78 
[L. T. 88 — Jeune, P. 

220 . Acts of Familiarity prior to Petition — 
Acts of Adultery subsequent to Petition.] — In an 
undefended suit of the husband for dissolution 
of marriage on the ground of his wife’s adultery 

i with the co-respondent, evidence to show that 
after the date of the petition the respondent 
and co-respondent were living together was 
admitted to show what inference the Court 
ought to draw from the acts of familiarity of 
which evidence had already been given, and 
which related to a period anterior to the filing 
of the petition. 

Wales r. Wales, [1900] P. 63 ; 69 L. J. P. 34— 

[Barnes. J. 

221 . Adultery — Official Document — Army 
Form Medical Sheet.] — To prove that the re- 
spondent, a soldier in the army, had committed 
adultery, an army form medical sheet under rule 
208 of the Boyai Army Medical Service Buies, 
showing that the respondent had been admitted 
to hospital suffering from a certain illness, was 
put in evidence. 

Held — that this, being an official document 
properly produced, was evidence of adultery. 

Gleen v. Gleen, (1901) 17 T. L. B. 62— 

[Jeune, P. 

222. Commission to talte Evidence Abroad — 
Petition filed but not served — Costs.] — On a 
motion ex parte by petitioner (wife) for a com- 
mission to take the evidence of witnesses in 
Toronto, Canada, who were about to leave that 
city, the petition having been filed only that 
morning, and not served on the husband : — 

Held — that if the wife had means to defray 
the necessary expense the order might be made, 
subject to any questions of admissibility of the 
evidence thereafter. 

Vallentine v. Vallentine, [1901] P. 283 ; 

[70 L. J. P. 89 ; 85 L. T. 171 ; 17 T. L. B. 

564 — Jeune, P. 

223 . Evidence of Misconduct — Questions put 
to Respondent on serving Petition — Practice dis- 
approved by Court.] — The Court disapproves 
strongly of a person serving papers interrogating 
the party served in order to obtain admissions 
of misconduct. 

Hallam r. Hallam, (1904) 20 T. L. R. 34 — 

[Bucknill, J, 

224 . Suppression of Material Facts — Inter- 
vention of King's Proctor— Facts whielb would 
have been excused by the Court — Refusal of 
Decree.] — A wife, petitioner in a divorce suit, 
concealed the fact that she had herself com- 
mitted adultery. Such adultery was due to her 
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husband’s duress ; and the Court would in its 
discretion have granted her a decree notwith- 
standing it. 

The King’s Proctor intervened on the ground 
of suppression of material facts. 

Held — that though, had the facts been dis- 
closed, the Court would in the first instance 
have overlooked the misconduct, yet, as they 
had been suppressed, a decree absolute must be 
refused. 

Roche v. Roche, [1905] P. 142 ; 72 L. J. P. 50 ; 

[92 L. T. 668 ; 21 T. L. R. 332— Deane, J. 

225 . Evidence — Question as to Adultery — 
Evidence Amendment Act , 1869 (32 & 33 Viet. 
e. 68), s. 3.] — A suit for variation of settlements, 
instituted after decree absolute for a divorce, is 
not a “ proceeding instituted in consequence of 
adultery ” within the meaning of sect, 3 of the 
Evidence Amendment Act, 1869. Therefore, 
when in such a suit an issue is directed as to the 
paternity of a child, a witness cannot refuse to 
answer a question as to his adultery with the 
child’s mother. 

It is not now sufficient ground for refusing to 
answer such a question to say that an answer 
might subject the witness to ecclesiastical 
censure. 

Dictum of Bowen, L.J., in liedfern v. J Uedfern 
([1891] P, 139 ; 60 L. J. P. 9 ; 55 J. P. 37 ; 39 
W. R. 212 : 64 L. T. 68— C. A.) not followed. 

Evans r. Evans and Blyth, [1904] P. 378 ; 

[73 L. J. P. 114 ; 20 T. L. R. 612 ; 91 L. T. 

600 — Barnes, J. 

And see No. 286. 

226 . Uncorroborated Evidence of Petitioner — 
Discretion of Court.] — Although as a rule the 
Court does not act upon the uncorroborated 
evidence of a petitioner, there is no rule of law 
which prohibits it from so doing : it will do so 
if satisfied that the story put forward is a true 
one, and that there is no collusion. 

Curtis v. Curtis, (1905) 21 T. L. R. 676— 

[Deane, J. 

227 . Separation Order on Ground of Cruelty — 
Conviction admitted as Corroborative Evidence 
on Wife's Petition — Summary Jurisdiction 
(Married Women) Act, 1895 (58 & 59 Viet. <?.S9), 
ss. 4, 5.] — A husband was convicted before a 
stipendiary magistrate of persistent cruelty to his 
wife, and a separation and maintenance order 
was made against him under sect. 5 of the Sum- 
mary Jurisdiction (Married Women) Act, 1895. 
The wife subsequently petitioned for a divorce 
upon the ground of her husband’s adultery and 
cruelty. As corroboration of the wife’s evidence 
as to the cruelty she tendered the depositions of 
the witnesses who gave evidence before the 
magistrate, and who had left the country and 
could not be found, and alternatively tendered 
the conviction itself. 

The Court refused to admit the depositions of 
the witnesses, but admitted the conviction as 
corroborative evidence, being satisfied in the 


' particular case that the husband had been guilty 
of cruelty, and that the witnesses called before 
the magistrate had properly satisfied that Court 
that the charge of cruelty within the Act of 
1895 had been established. 

Judd v. Judd, [1907] P. 241 ; 76 L. J. P. 118 ; 

[23 T. L. R. 538— Deane, J. 

228 . Confession of Misconduct — No Corrobora- 
tion — Whether sufficient.] — There is no hard 
and fast rule that the Court in a divorce suit 
will not act upon an uncorroborated confession 
of misconduct. It will do so if the surrounding 
circumstances satisfy it that the confession is a 
true one. 

Getty v. Getty, [1907] P. 334 ; 76 L. J. P. 

[158— Bucknill, J. 

229 . Proof of Foreign Marriage.] — In a nullity 
suit it was proved that the marriage, a foreign 
one, was valid, assuming that a certain prior 
divorce decree affecting one of the parties" was 
valid. In a subsequent divorce suit between the 
same parties : — 

Held — that expert evidence must nevertheless 
be called to prove the validity of the marriage 
in question. 

Bater v. Bater and Others, [1907] P. 333— 

[Bucknill, J. 

230 . Identification by Photograph . ] — Under 
special circumstances the Divorce Court will act 
upon identification by photograph only. 

Dawson v. Dawson and Another, (1907) 23 
[T. L. R, 716 — Bucknill, J. 

231 . Commission — Commission before Service 
of Citation and Petition .] — The Court allowed a 
commission to issue, before service of the citation 
and petition for divorce, to examine witnesses at 
a place abroad, where the respondent was, upon 
the ground that a great saving of expense would 
be thereby effected. 

GribboR v. Geibbon, (1907) 24 T. L. R, 160— 

[Deane, J. 

232 . Privilege — King's Proctor's Intervention 
— Suppression of Maternal Facts — Alleged Advice 
of Solicitors — Rescission of Decree nisi.] — The 
plea of privilege cannot be relied upon to keep 
back material facts from the Court in a divorce 
suit ; nor, if a client has attacked the character 
of her solicitors, will privilege prevent them 
from vindicating it. 

Lambart v. Lambart, (1907) 51 Sol. Jo. 345— 

[Barnes, P. 

233 . Oral Evidence supplementing Affidavit — 
Agreement to dispense with Oral Evidence.] — 
The Court has power to supplement affidavit 
evidence by oral evidence, notwithstanding an 
agreement of the parties before the registrar to 
dispense with oral evidence, and although the 
report of the registrar is not being appealed 
against. 

B. r. B., (1907) 51 Sol, Jo. 430— Bucknill, J. 
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234 . Cross-examination — Xo Plea of Want of 
Sincerity — Evidence Further Amendment Act , 
1869 (32 & 33 Viet, c . 68), .<?. 3— Matrimonial 
Causes Act , 1857 (20 & 21 Viet. c. 85), $. 43.] — 
An action was brought for nullity of marriage 
on the ground of impotence, and there was a 
cross-action for dissolution of marriage on the 
ground of the petitioner’s adultery. In the first 
action the respondent proposed to cross-examine 
the petitioner as to her alleged improper intimacy 
with the person named as co-respondent in the 
second action in order to show want of sincerity 
on the part of the petitioner. 

Held — that the cross-examination could not 
be allowed. 

M. v. D. ( (1885) 10 P. D. 175) not followed. 

The respondent thereupon tendered evidence 
for the purpose of establishing the alleged inti- 
macy, so as (1) to show want of sincerity, and 
(2) to rebut the presumption as to the petitioner’s 
physical condition arising from the medical 
report. 

Held — that the evidence was not admissible 
upon the ground that there was no plea upon 
the record of want of sincerity or incapacity. 

S. (otherwise a.) e. S., [1907] P. 224 ; 76 L. J. P. 

[118 ; 23 T. L. R. 460— Deane, J. 

See also Nos. 71, 179, 185, 202. 

Of) Searing . 

235 . Right to begin Petition for Restitution — 
A imeer alleging Adultery — Onus ProbandL] — 
Where a wife petitions for a decree of restitution 
of conjugal rights, and the husband in his 
answer denies that he has no just cause for 
separating and living apart from his wife, and 
alleges that the separation was brought about by 
his wife’s adultery, the onus of proof lies on the 
husband, and his counsel should begin. 

Cherry v. Cherry ((1858) 1 Sw. & Tr. 319) 
followed. 

Smith r. Smith, [1900] P. 66 ; 69 L. J. P. 44 — 

[Jeune, P. 

236 . Act on Petition alleging Foreign Domicil 
— Answer to Act — Power to order Trial by Jury 
— Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c. 85), 55.28, 36 — Divorce Rules , r. 61. J — A suitor 
is entitled under sect. 28 of the Matrimonial 
Causes Act, 1857, to have any disputed question 
of fact tried by a jury ; and Divorce Rule 61 does 
not exclude this right, when an Act of Petition 
has been filed alleging a foreign domicil, and 
objecting to the jurisdiction of the English 
Court. 

Lowenfeld v. Lowenfeld (Corbett inter- 
vening), [1903] P. 177 ; 72 L. J. P. 57 ; 89 
L. T. 146 ; 19 T. L. R. 542— C. A. 

237 . Hearing in earner^.] — Though it is only 
in nullity suits that a hearing in camera is 
authorised by express enactment, yet a Divorce 
Court, like the old Ecclesiastical Court, and 


indeed all Courts of the realm, has an inherent 
power to try in earner d any case, when it is 
reasonably clear that justice cannot be done by 
a public hearing — e.g., where the presence of a 
mixed audience renders a real examination of 
the facts almost impossible. 

Drttce %\ Druce A HD Gibbs, I - 1903] P. 144 : 72 

[L. J. P. 51 ; SS L. T. 573 ; 19 T. L. R. 387— 

Jeune, P. 

238 . Ki ng's Proctor — Inter vention — Xo Answer 
filed — Duty to prove Facts.} — The petitioner 
having obtained a decree nisi for a divorce, the 
KiDg’s Proctor intervened and filed a plea alleg- 
ing that the petitioner had committed adultery. 
The petitioner’s solicitors wrote to the King’s 
Proctor that their client denied the allegations 
in the plea, but that she had not the means to 
contest the matter. 

Held — that the King’s Proctor need not prove 
the allegations in the plea, but might proceed by 
motion. 

Crowden v. Crowded, (1906) 23 T. L. R. 143— 

[Deane, J. 

(A) Interlocutory Proceedings. 

239 . Unknown Adulterer — Wife's Statement — 
Alleged Adulterer named by Wife — No other 
source of Information — Motion for leave to Pro- 
ceed without citing any Co-respondent — Motion 
adjourned — Inquiries ordered to be made from 
the Wife.} — A wife, in answer to inquiries by her 
husband touching the paternity of a child with 
which she was pregnant, and of which he could 
not be the father, gave the name of a man, and 
made certain statements which she said were 
within the petitioner’s knowledge, but of which 
he declared he knew nothing; neither did he 
know of the existence of such a man. 

After petition filed, and upon motion by the 
husband (petitioner) for leave to proceed without 
citing any person as co-respondent': — 

The Court directed the petitioner’s solicitor to 
write to the respondent with a view to having a 
personal interview with afrd obtaining an expla- 
nation from her, and refused to make an order 
in the petitioner’s favour until this had been 
done and the result made known to the Court. 

Grose t\ Grose, (1898) 78 L. T. 89— Jeune, P. 

240 . Dismissal of Petition — Summons in 
Chambers.} — An application to dismiss a petition 
for dissolution can now be made by summons in 
chambers and that is the course that ought to 
be adopted in every such case instead of a 
motion. 

Slater v. Slater ahd Boldersoh, (1900) 
[69 L. J. P. 48 — Barnes, J. 

241 . Death of Co-respondent pending Suit — 
Motion to strikeout his Xante.} — A co-respondent 
upon whom a petition had been served and who 
had been examined and cross-examined in open 
court in view of his departure for the seat of 
war in South Africa died there of enteric fever. 

Held — that the right course was a motion by 
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the petitioner (husband) to strike out the name 
of the co-respondent from the proceedings. 

Walpole r. Walpole, [1901] P. 86 ; 70 

[L. J. P. 23 ; 84 L. T. 63 ; 17 T. L. R. 148 - 

Rarnes, J. 

242 . Particulars — Abuse in presence of Ser- 
vants — Karnes of such Servants.] — Where a wife 
alleged acts of cruelty by the husband, consist- 
ing in the use of abusive language to her in the 
presence of the servants, and thereby holding 
her up to contumely and contempt, the Court 
ordered the .wife to give particulars of the 
names of the servants in whose presence the 
alleged abusive language was used. 

Bishop v. Bishop, [1901] P. 325 ; 70 L. J. P. 

[93 ; 85 L. T. 173 ; 17 T. L. R.616— Jeune, P. 

243 . Particulars of Adultery."] — The allega- 
tion in the petition by the husband for dis- 
solution of marriage was that from the 
month of April, 1901, down to the month of 
February, 1902. the respondent was visited 
almost daily by the co-respondent and com- 
mitted adultery with him. Particulars were 
ordered on this paragraph. The particulars 
furnished simply said in effect that the re- 
spondent and co-respondent were constantly 
meeting during that time, and were in the 
boudoir and bedroom together. 

Held — that there was not a sufficient com- 
pliance with the order ; and that the petitioner 
must give the best particulars which he could 
extract from the different witnesses upon whom 
he relied to prove his case. 

Hartopp v. Hartopp and Earl Cowley, 
[(1902) 71 L. J. P. 78 ; 87 L. T. 188— C. A. 

244 . Examination as to Means — Decree abso- 
lute — Order for Examination of Husband as to 
Means — Refusal to attend — Conduct Money .] — 
A divorce decree having been made absolute 
upon the wife’s petition, an order was made for 
the husband to attend before the registrar for 
examination as to his means for the purposes of 
assessing permanent alimony. He refused to 
attend. 

Held — that, as no conduct money had been 
paid to him, an order of committal could not be 
made against him for contempt in not attending. 

TowNEND V. Town END, (1905) 21 T. L. R. 657 ; 

[93 L. T. 680 — Barnes, P. 

245 . Interrogatories — Wife's Petition on 
Ground of Cruelty and Adultery — Interrogatory 
directed to both — Evidence Enrtker Amend- 
ment Act , 1869 (32 & 33 Viet. c. 68), s. 3.] — A 
wife in her petition for divorce on the ground 
of her husband’s cruelty and adultery alleged in 
paragraph 4, as an act of cruelty, the wilful 
communication to her of a venereal disease, and 
in paragraph 7 she alleged an act of adultery 
with a woman unknown at the same date I 


whereby he had contracted the disease. The 
wife proposed to interrogate the respondent as 
to whether he was not suffering from venereal 
disease at the time in question, and whether 
a doctor did not attend him for it, con- 
tending that the interrogatories went solely to 
the charge of cruelty alleged in paragraph 4. 

Held — that the interrogatories were not 
admissible. 

E. r. E„ (1907) 24 T. L. R. 78— Deane, J. 

246 . Production of Doohs — Order — Non-com- 
pliance — Motion to Attach — Conduct Money .] — 
Where a respondent was ordered to produce 
books relating to his income at his place of 
business for inspection by the petitioner’s 
solicitor, on motion to attach for non-compliance 
'with the order : — 

Held — that he was not entitled to conduct 
money to appear on the hearing of the motion. 

Jeffries v. Jeffries, (1907) 51 Sol. Jo. 572— 

[Bucknill, J. 

See also Nos. 190, 203, 222, 231. 

(i) Intervention of Third Party. 

247 . Wife's Petition — Counter-charge of Adul- 
tery iv it hout claiming Cross-relief — Matrimonial 
Causes Act , 1857 (20 & 21 Viet, c . 85), s. 28 — 
Matrimonial Causes Act , 1866 (29 & 30 Viet. 
c. 32), s. 2.] — The application by a person, who 
has been charged with adultery by the re- 
spondent in his answer, not claiming cross-relief, 
for leave to intervene refused. Such leave can 
be granted only where the answer contains a 
claim for cross- relief. 

Wheeler v. Wheeler and Rhodes ((1889) 14 
P. D. 154 ; 58 L. J. P. Go ; 61 L. T. 306) 
considered. 

Harrop ‘V. HARROP, [1899] P. 61 ; 68 L. J. P. 

[58 ; 80 L. T. 171 ; 15 T. L. R. 144— Barnes, J. 

248 . Wife's Petition — Counter-charge of Adul- 
tory and Claim, that Petition be Dismissed — 
Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c. 85), s. 28 — Matrimonial Causes Act , 1866 
(29 & 30 Viet. c. 32), s. 2.] — If, on the presenta- 
tion of a petition for divorce, a respondent 
merely puts in an answer to the petition asking 
that the petition shall be dismissed and no 
further relief, the intervention of a third party, 
whose name has been mentioned in the answer, 
is not permissible. He can only intervene if the 
answer claims such further relief as would 
admit of the answer being treated as a cross- 
petition. 

Harrop v. Harrop ([1899] P. 61 ; 68 L. J. P. 
58 ; 80 L. T. 171 ; 15 T. L. R. 144, supra') followed. 

Lowe v. Lowe, [1899] P. 204 ; 68 L. J. P. 60 ; 

[47 W. R. 553 ; 80 L. T. 575 ; 15 T. L. R. 360 

— C.A. 

249 . Decree nisi — Co-respondent showing 
Cause against making Decree absolute — Matri- 
monial Causes Act , 1860 (23 & 24 Viet. c. 144), 
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a. 7.] — A co-respondent entered an appearance 
but did not defend the suit. On the motion to 
make absolute the decree nisi the co-respondent 
asked for leave to show cause why the decree 
nisi should not be made absolute upon certain 
specified grounds. 

Held — that the co-respondent was not en- 
titled to intervene as a member of the public ; 
and that the decree must be made absolute, with 
costs. 

Harries v. Harries and Gregory, (1902) 
[86 L. T. 262 ; 18 T. L. R. 219— Barnes, J. 

(J) Notice , Service and Stay of Proceedings. 

250 . Practice — Stay of Proceedings — Matri- 
monial Suits between same Parties in England 
and Scotland — Motion to restrain Scotch Pro- 
ceedings — Order.'] — The wife instituted proceed- 
ings in England, claiming a judicial separation 
on the grounds of the husband’s alleged cruelty, 
desertion, and adultery. The husband appeared 
under protest, and filed an act on petition, 
disputing the jurisdiction. Negotiations w’ere 
afterwards entered into for a separation to be 
effected by deed, and after these had been 
pending for some time the husband commenced 
proceedings in the Scotch Court, praying for a 
dissolution of marriage on the ground of alleged 
malicious desertion for a period of four years. 

The Court, upon the application of the wife, 
granted an injunction restraining the husband 
from prosecuting the proceedings in Scotland 
until the act on petition should be heard and 
determined in this Court, or until further order. 

Christian v. Christian, (1898) 67 L. J. P. 18 ; 

[78 L. T. 86— Jeune, P. 

251 . Substituted Service of Petition and Cita- 
tion.] — An affidavit by the petitioner of his 
ignorance of the address of the parties to be 
served should be filed with applications for 
substituted service. 

Martin v. Martin (No. 1), (1898) 7S L. T. 170 

[ — Barnes, J. 

252 . Substituted Service.] — Though the fact 
that the respondent’s whereabouts cannot be 
discovered may be due to the petitioner’s delay 
in bringing the petition, substituted service of 
the petition and citation may be allowed. 

Jenson v. Jenson, (1898) 78 L. T. 764— Jeune, P. 

253 . Permanent Maintenance — Petition for 
— Substituted Service — Petitioner's Affidavit 
dispensed with.] — The wife obtained a decree 
nisi dissolving her marriage with respondent. 
She then filed a petition for permanent main- 
tenance, and applied that substituted service of 
the petition on the respondent’s solicitor might 
be allowed. She had no personal knowledge of 
any of the facts connected with the service of 
the petition. 

Held — that an affidavit by two clerks of the 


petitioner’s solicitor showing the impossibility 
of serving the respondent was sufficient, and 
there need be no affidavit by the petitioner, 

SCHRAML v. SCHRAML, (1899) 68 L. J. P. 47 ; 80 
[L. T. 328— Jeune, P. 

254 . Z nhiown Co-respondent — Assumed Name 

Amendment — Su bstituted Service.] — A husband 

petitioned for divorce on the ground of his wife’s 
adultery with a man unknown to bim, but who 
was alleged to have lived with the wife at an 
hotel as Mr. and Mrs. E. L. G. The petitioner, 
who was abroad, moved for leave to proceed 
without making a co-respondent or for substi- 
tuted service. 

Held — that the petition must be amended and 
adultery against E. L. G. charged in the ordinary 
way . And the co-respondent might be served by 
advertisement. 

Nicolas v. Nicolas, [1899] 6S L. J. P. 66 ; 80 
[L. T. 422 — Jeune, P. 

255 . Respondent of Unsound Mind not so found 
— No Appearance — Notice to Official Solicitor — 
R. S . C., Ord. 13, r. 1.] — Where the respondent, 
the husband in a suit for dissolution, was a per- 
son of unsound mind not so found by inquisition, 
and the suit was in forma pauperis , the Court, 
before making the decree, required notice of the 
proceedings to be formally given to the official 
solicitor. 

Giles v. Giles, [1900] P. 17 ; 69 L. J. P. 26 ; 

[48 W. R. 2S8 : 81 L. T. 823— Barnes, J. 

256 . Service of Citation and Petition Abroad — 
Substituted Service — Registered Letter.] — The 
Court allowed substituted service of a citation 
and petition on the co-respondent by enclosing 
them in registered letters addressed to his mother 
and uncle abroad, as there seemed to be a diffi- 
culty about service through the foreign tribunal. 

Stumpel v. Stumpel and Zeppel, (1901) 70 
[L. J. P. 6; 17 T. L. R. 17— Jeune, P. 

258 . Service of Citations and Petitimin Lisbon 
— Letters of Reguest — Service by Registered 
Letters.] — Leave was given to serve copies of the 
citations and petition upon the mother of the 
respondent and on the sister-in-law of the co- 
respondent by registered letters addressed to 
them respectively in Lisbon ; and also by 
registered letters addressed to the respondent 
and co-respondent at addresses in Lisbon, after 
letters of request from England to Portugal to 
serve such documents had been refused by the 
President. 

Wray v. Wray, [1901] P. 132 ; 70 L. J. P. 32 ; 

[84 L. T. 64 ; 17 T. L. R. 242— Barnes, J. 

259 . Variation of 8ettleme?it — Service of 
Petition — Husband a Bankrupt — Notice to 
Official Receiver — One Trustee a Bankrupt and 
Address unknown.] — A wife, having divorced 
her husband, desired to move for a variation of 
her settlement. 
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tinned. 

Her husband and one trustee were uncerti- 
ficated bankrupts, and their addresses unknown. 
The other two trustees had been served with the 
petition. 

Held — that service on the husband and the 
one trustee might be dispensed with, notice of 
the present motion having been given to the 
official receiver as trustee of the husband’s estate. 

Gordons. Gordon, [1905] P. 97 ; 74 L. J. P. 

[39 ; 92 L. T. 476— Barnes, P. 

See also Nos. 139, 189, 206, 262, 263, 264, 
and as to making decree absolute, 
Nos. 152, 213. 

XII. PROTECTION ORDER. 

260 . Contract prior to 1 883 — Power of Appoint- 
ment — Creditor's right to prove against Appointed 
Funds — Matrimonial Causes Act , 1857 (20 & 21 
Yict. c. 85), ss. 21, 25, 26 — Married Women's 
Property Act , 1882 (45 & 46 Yict. c. 75), s. 4.]— 
A married woman having obtained a protection 
order under the Matrimonial Causes Act, 1857, 
s. 21, by deed dated in 1880 covenanted to pay 
certain moneys. 

Under a settlement dated in 1894 she acquired 
a general testamentary power of appointment 
over certain funds, which power she exercised, 
and died in 1896. 

Held — that the married woman was, by virtue 
of sects. 21 & 26 of the Matrimonial Causes Act, 
1857, capable of contracting as a feme sole , and 
consequently the assignee of the covenant must 
be allowed to prove against her estate, which 
consisted solely of the appointed funds. 

lie Roper , Roper v. Doncaster (39 Ch. Div. 
482) distinguished. 

Decision of Kekewicb, J., (77 L. T. 564 ; 46 
W. R. 220) affirmed. 

Re Hughes, Brandon v. Hughes, [1898] 1 

[Ch. 529 ; 57 L. J. (Ch.) 279 ; 78 L. T. 432 ; 

46 W. R. 502— C. A. 

XIII. RESTITUTION OF CONJUGAL RIGHTS. 

261 . Practice — Counter-claim, or Cross-petition 
— Judicial Separation (36 & 37 Yict. c. 66, s. 24, 
sub-s. 3).] — A wife petitioned for a judicial 
separation on the ground of the respondent’s 
cruelty. The respondent, in his answer, denied 
the cruelty, and claimed a decree for restitution 
of conjugal rights. 

Held — that the respondent’s proper course 
would have been to file a cross-petition, and that 
the relief prayed for could not be granted on a 
mere counter-claim in the answer not verified by 
affidavit. 

Wingfield i\ Wingfield, (1898) 78 L. T. 568 ; 

[Barnes, J. 

262 . Service of Order out of Jurisdiction — 
Matrimonial Causes Act , 1884 (47 & 48 Yict. 
c 68), s. 5.] — When a respondent is domiciled 


within the jurisdiction, an order for restitution 
of conjugal rights may be properly served on 
him at a time when he is not, in fact, within the 
jurisdiction of the Court. 

Dicks v. Dicks, [1899] P. 275 ; 68 L. J. P. 118 ; 

[48 W. R. 302 ; 81 L. T. 462; 15 T. L. R. 482 

— Barnes, J. 

263 . Practice — Substituted Service of Petition 
in Scotland — Deed of Separation — Mon-appear- 
ance of Husband.’] — Substituted service of a 
wife’s petition for restitution of conjugal rights 
effected in Scotland, the husband being a domi- 
ciled Englishman, was held good. The husband 
and wife executed an agreement by which she 
undertook not to trouble or molest him so long 
as he continued to pay her an allowance. The 
husband and wife lived separate. She subse- 
quently sued for restitution of conjugal rights. 
The husband did not appear. 

Held — that, as the husband had not appeared 
and pleaded the agreement, the Court would 
grant a decree of restitution. 

Hardie v. Hardie, (1901) 70 L. J. P. 29 ; 84 
[L. T. 64 ; 17 T. L. R. 190— Barnes, J. 

264 . Practice — Service of Citation and Petition 
— Service out of the Jurisdiction — Decree.] — In 
cases of restitution of conjugal rights, where the 
respondent is served with the citation and 
petition at a place which, although out of the 
jurisdiction, is one from which he can reasonably 
get back to his wife within the time limited in 
the decree, it is reasonable to hold that it is good 
service. 

In any further proceedings the petitioner may 
take, she will have to satisfy the Court that the 
respondent has been served with the decree for 
restitution of conjugal rights at a place from 
which he could reasonably have got back to her 
within the time limited in the decree. 

Bateman v. Bateman, [1901] P. 136 ; 70 L. J. P., 
[29 ; 84 L. T. 331 — Barnes, J. 

265 . Written Demand for Cohabitation and 
Destitution of Conjugal Rights — Form — Rules 
and Regulations in Divorce and Matrimonial 
Causes , r. 175.] — In cases of restitution of con- 
jugal rights it is not reasonable to expect that 
a woman should write a preliminary letter to 
her husband, in compliance with rule 175 of the 
Divorce and Matrimonial Rules and Regulations, 
of an affectionate character. It is sufficient if 
it is shown that a clear request has been made 
to the husband, that it has been received by him, 
and that he has failed to comply with it. 

Elliott v. Elliott, (1902) 85 L. T. 648— 

[Jeune, PI 

266 . Defence — Drunhen Habits of Wife — 
Habitual Drunkard — Counter-petition.] — In a 
suit by a wife for restitution of conjugal rights 
it was proved, in answer to the suit, that the 
wife had for a considerable period been addicted 
to drink, that at one time she was in a condition 
bordering on delirium tremens , that the disease 
was progressive, and that she was at times 
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dangerous to herself and possibly to her j 
children. * j 

Held, upon the evidence, that the husband 
had proved that he had just cause for with- 
drawing from cohabitation and refusing to 
return to his wife ; that the petition should be 
dismissed and no order made for the wife’s costs, 
as there was no reasonable ground for instituting 
the suit ; but that the facts did not entitle the 
husband to a decree of judicial separation. 

Beer v. Beer, (1906) 54 W. R. 564 ; 94 L. T. 

[704 ; 22 T. L. B. 338 -Barnes, P. 

See also Nos. 70, 80, 81, supra. 

XIV. VARIATION OF SETTLEMENTS. 

267 . Where under a marriage settlement a 
wife has power to resettle settled property in 
the event of surviving her husband and marry- 
ing again, and, having been divorced, has married 
the co-respondent during her husband’s lifetime, 
the Court may make an order preventing any 
re-settlement on any husband married, or children 
born, during the husband’s lifetime. 

Noel v. Noel (10 P. D. 179) commented on, but 
followed. 

The Court will not make payment to a father, 
for maintenance of a child, conditional on the 
latter residing with the father and being under 
his control, on the ground that after sixteen the 
child may wish to reside with the divorced 
wife. - 

Payment to a child of an annual sum after 
attaining majority, to which he is not entitled 
under the settlement, will not be refused on the 
ground that he may receive larger benefits from 
the wife. 

Day v. Day and Erskine, (189S) 7S L. T. 858 

[ — Jeune, P. 

268 . The fact that, by reason of dissolution of 
a marriage in consequence of a wife’s misconduct, 
an annuity provided by the husband will not be 
payable to the wife, and will be lost to the family, 
is a detriment to the children, and a ground for 
compensating them out of the wife’s property 
brought into settlement. 

Newall t\ Newall, (1898) 78 L. T. 203— 

[Jeune, P. 

269 . Ultimate Limitation to Next of Kin .'] — 
Where under a marriage settlement there is a 
limitation of the wife’s settled property in the 
event of failure- of issue upon such trusts as she 
should by will or codicil appoint, and in default 
of appointment to her absolutely if she survive 
the husband, but if she die in his lifetime upon 
trust for her next of kin, the Court may, if she 
obtain a decree nisi without issue born, order 
the settled property to be reconveyed to her freed 
from the trusts of the settlement. 

Wynne v. Wynne (No. 2), (1898) 78 L. T. 796- 

[Jeune P. 

And see No. 275, infra . 


270. Income of Funds — Extinguishing Power 
i of Appointment — Matrimonial Ca uses Act. 1857 
j (20 & 21 Viet. c. 85), s. 45 — Matrimonial Causes 

Act , 1859 (22 & 23 Viet. c. 61), s. 5.] — The 
guiding principle running through the cases is : 
where the breaking up of the family life has 
been caused by the fault of the respondent, the 
wife, the Court, exercising its powers under the 
5th section of the Matrimonial Causes Act, 1859, 
ought to place the petitioner and the children 
in a position as nearly as circumstances will 
permit the same, as if the family life had not 
been broken up. 

Where the trust funds are settled, as is usual, 
upon the parents successively, or upon one of 
them for life, with remainder to the children, 
the Court, while it might extinguish the whole 
or part of the guilty parent’s life interest and his 
or her power of appointment, if any, amongst 
the children, would not interfere to deprive the 
children of those interests to which they are 
entitled under the settlement. 

Where the children become entitled under a 
marriage settlement to the fund on attaining 
twenty-one, or, if daughters, on marrying, sub- 
ject, however, to the respondent’s life interest, 
and to the power of appointment by the 
respondent, so that if the respondent should 
exercise that power, to the extent to which she 
does so, the benefit to be derived by the children 
from the fund is postponed till after their 
father’s death ; that is to say, the children’s 
interests vary according as the power is exercised 
or not. If the family life had continued, it is 
most natural to expect, where he has no interest 
in his wife’s money conferred by the settlement, 
except so far as she might give him a benefit by 
the exercise of the power in question, that if she 
died before him she should leave a will exercising 
the power in his favour. 

Held — that on the wife’s divorce, she being 
guilty, the settlement must be varied by ex- 
tinguishing all the wife’s power of appointment, 
and half the income, as long as the respondent 
lived, must be given to the husband, and a 
portion of it further secured to him after her 
death. 

Hartopp Hartopp, [1899] P. 65 ; 68 L. J.P. 

[33 ; 80 L. T. 297 ; 15 T. L. ft. 168— Barnes, J. 

271 . Income of Guilty Wife — Reversionary 
Interest of Guilty Wife — Allowance for Husband 
and Children — Matrimonial Causes Act , 1857 
(20 &21 Viet. c. 85), ss. 32, 45.] — The very first 
thing to do in ascertaining what settlement is to 
be made — whether under sect. 45 of the Divorce 
Act, 1857, or any other — when dealing with 
income, is to see not what the trustees receive in 
respect of the share of the person ordered to 
settle, but what the person ordered to settle 
receives from the trustees after keeping down 
those charges which are out of his or her power 
to get rid of. 

The Court has jurisdiction to order a settlement 
of the guilty wife’s reversionary interest, even 
although it is limited to income and does not 
extend to the capital sums. When a woman by 
her own fault has broken up a family of which 
she was a part, the Court must endeavour to 
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put the husband and the children, as far as 
money goes, in the same position as they would 
have been if she had not broken it up. The 
allowance for a child may be paid after he has 
attained twenty-one. 

March v. March ((1S67) L. K. 1 P. k M. 140) 
and Xoel v. Xoel ((1884) 10 P. IK 1 79 ; 54 L. J. P. 
73 ; 33 W. It. 552) applied. 

Savary v, 8 A vary. (1809) 79 L. T. 607 — C. A. 

$72, Husband's Pet (turn — Decree grunted in 
spite of h is Adultery — Retrospective Order — 
Wife's ' l protected" Life Interest — Matrimonial 
Causes Act, 1859 (22 k 23 Viet. c. 61), ,v. 5.]— 
The Court, in exercising its discretion under sect. 5 
of the Matrimonial Causes Act, 1859, as to the 
variation of settlements after a final decree of 
divorce, will take into consideration ( inter alia ) 
the conduct of both parties and will act in the 
interests of public morality. 

A husband obtained a decree, although after 
his wife had left him he had frequently com- 
mitted adultery, the Court being of opinion that 
his conduct had not conduced to her adultery, 
but that her conduct had led to his. He there- 
upon applied for variation of their marriage 
settlements. 

Held by the Court of Appeal, who took a 
graver view of his conduct than the judge below 
had done — that any order varying the settlement 
in his favour ought to be refused except one 
extinguishing the wife's interest in moneys 
settled by him. 

The Court, in varying settlements, cannot 
exercise its jurisdiction retrospectively, nor can 
it deal with a wife’s “ protected life interest.” 

March v. March and Another ((1867) L. R. 1 
P. k M. 440) applied. 

Decision of Jeune, P. (92 L. T. 473 ; 21 
T. L. R. 107) reversed. 

CONSTAXTIXIDI V. COXSTANTIXIDI, [1905] 

[P. 253; 74 L. J. P. 122; 54 W. R. 121: 

21 T. L. R. 651 ; 93 L. T. 651— C. A. 

And see No. 165, supra. 

273, Wife's Property given hack to her freed 
from all Trusts — Re-marriage of IH/h.] — The 
Court has power to give back to the wife, freed 
from all trusts, the property which she brought 
into settlement on her marriage when she has 
obtained a decree dissolving such marriage and 
has re-married, and also all after-acquired 
property which was given to her absolutely. 

Mertox r. Mertox, (1900) 83 L. T. 223— 

[Barnes, J. 

274. Extinguishment of Respondent's Life 
Interest — Acceleration of Childrens Interest — 
Power to appoint to future Husband and his 
Ch ildren — Matri monial Causes Act , 1859 (22 k 
23 Viet. c. 61), s . 5.] — By an ante-nuptial settle- 
ment property was settled on the wife for life, 
and after her death for the husband for life, and 
after the death or other determination of his life 
interest in trust for the children, as they or the 


survivor of them should appoint. It was also 
provided that if the wife should marry again she 
should have power to appoint the income of 
£5,000 to her future husband after her decease, 
i and subject thereto the capital and income 
! thereof in trust for the issue of such future 
marriage as she should appoint. The husband 
and wife were divorced by reason of his cruelty 
; and adultery. She now asked that her former 
; husband’s interest in the settlement should be 
: extinguished, and that her power to appoint the 
1 £5,000 in favour of any future husband and 
: children might be exercised, though her former 
j husband was alive. 

Held — that the former husband’s interests 
might be treated as abolished, as if he were dead, 

| which would enable the wife to make the 
appointment of £5,000 upon a future marriage, 

! more especially as the children of the first 
marriage would thus get a very substantial 
benefit in the shape of an acceleration of their 
interests, owing to the former husband’s interest 
being struck out. 

IVH1TTOX v. Whittox, [1901] P. 348 ; 71 L. J. 

[Ch. 10 ; 85 L. T. 646— Jeune, P. 

275. Husband's Property — Extinguishment of 
Respondent's Interest — Life Interest of Petitioner 
to be operative — Refusal to vest Property entirely 
in Petitioner.] — The petitioner (husband) ob- 
tained a decree absolute for a divorce in 1900. 
There was no issue of the marriage. By an 
ante-nuptial settlement certain property was 
brought into settlement by the petitioner, who 
took the first life interest therein “ until he 
should become bankrupt, or should assign, 
charge, or otherwise dispose of the same, or 
attempt ” so to do, or “ until he should do some 
act, or some other event should occur, whereby 
the income, if payable to himself, would become 
vested in some other person or persons,” or until 
his death, whichever should first happen. The 
respondent was to take the second life interest 
during her widowhood. There was an ultimate 
trust in favour of the next of kin of the 
petitioner, but to take effect only after the 
decease of the respondent if she should have 
married again and again become a widovy. In 
1899 the petitioner had given an undertaking, 
embodied in a Chancery order, to the effect that 
he would apply forthwith to vary the trusts so as 
to vest the remaining settled property in himself 
absolutely, and give a certain charge on his 
interest in that property in favour of certain 
trustees. The petitioner after the divorce con- 
tracted a second marriage. Upon a motion by 
the petitioner to confirm the registrar’s report 
upon a petition to vary the marriage settle- 
ment : — 

Held — that the interests of the respondent 
must be extinguished ; and, subject to the 
engagement which the petitioner had entered 
into jn the Chancery Division, the petitioner’s 
life interest would become operative ; that the 
result of the order would be that during the 
petitioner’s life there would be a resulting trust 
of the income which would be subject to the 
charge ; and that the Court could not go so far 
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as to direct that the property remaining in the 
settlement was to vest entirely in the petitioner. 

Meredyth v. Meredyth and Leigh ([1895] P. 92 ; 
64 J. P.' 54 ; 43 W. R. 304 ; * 72 L. T. 898 ; 
11 E. 651 — Jeune, P.), and Wynne v. Wynne 
((1898) 78 L. T. 796— Jeune, P., see No, 269, 
supra) distinguished. 

Walpole r. Walpole, [1901] P. 196; 70 
[L. J. P. 49 ; 84 L. T. 727— Jeune, P. 

276. Xu Hit y — “ Property settled ” — Matri- 
monial Causes Act , 1859 (22 & 23 Viet. c. 61), 
s. 5 — Matrimonial Causes Act, 1878 (41 & 42 Viet. 
t\ 19), s. 3.] — The Court has jurisdiction to make 
an order with reference to the application of J 
settled property under sect. 5 of the Matrimonial I 
Causes Act, 1859, as amended by sect. 3 of the j 
Matrimonial Causes Act, 1878, in a case in which j 
there has been a decree of nullity of marriage on j 
the ground of impotence. 

The Court has power in such a case not onh r | 
to make orders with reference to the application | 
of the property settled amongst the beneficiaries j 
contemplated by the settlement, but also for 
application of the property settled in favour of 
persons outside the settlement and under con- 
ditions outside the settlement. In other words, 
the Court must read in the settlement child or 
children as meaning a child or children who are 
not issue of a marriage, and who are, therefore, 
illegitimate, and must read marriage as includ- 
ing a connection which is no’ marriage at all, 
being a voidable marriage which has been 
avoided. 

'A settlement which began with a recital of an 
intended marriage witnessed that, in considera- 
tion of the intended marriage, the intended 
husband, E. G. W., covenanted with trustees 
that he would, during the joint lives of himself 
and G. J. JD., his intended wife, pay them a 
yearly sum of £200 by quarterly payments, and 
that the trustees should pay the said £200 to 
G. J. D., without power of anticipation. The 
marriage took place, and was annulled on the 
ground of the husband’s impotence. 

Held — that this covenant could not be 
enforced after a decree of nullity without an 
order under sect. 5 of the Matrimonial Causes 
Act, 1859, and that the Court should make the 
order for the application for the benefit of 
G. J. D. of the yearly sum of £200. 

By the same settlement a jointure rent-charge 
was limited and appointed to G. J. D. and a term 
of 1,000 years to secure it, but the jointure and 
term were not to commence till after the death 
of E. G. W. 

Held— that the Court by the exercise of its 
power, under sect. 5 of the Matrimonial Causes 
Act, 1859, could not vary the settlement by 
ignoring the condition as to commencement, and 
that this applied also to a power to raise £20,000 
contained in the settlement which could ’ not be 
raised during the lifetime of E. G. W. without 
his consent, which had not been given. 

Decision of Barnes, J. ([1900] P. 130 ; 69 


L. J. P. 65 ; 48 W. R. 524 ; 82 L. T. 469 ; 16 
T. L. R. 220) reversed. 

Dormer r. WARD, [1901] P.20 ; 69 L. J. P. 144; 

[49 W. E. 149; 83 L. T. 556 ; 17 T. L. E. 12— 

| C. A. 

| 

| 277. Xullity — Absolute Assignment — Matri- 

monial Causes Act, 1859 (22 & 23 Viet. c. 61), 

! s, 5.] — An absolute assignment made by a 
husband to his wife during the marriage is not a 
“ settlement ” within sect. 5 of the Matrimonial 
Causes Act, 1859, and after the dissolution of 
the marriage on the ground of nullity the Court 
has no power to vary it. 

Chalmers v. Chalmers ((1893) I E. 504 ; 68 
L. T. 28 — Jeune, P.) approved. 

Hubbard r, Hubbard, [1901] P. 157; 70 
[L. J. P. 34 ; 84 L. T. 441-C. A. 

278. Xullity — Wife's Petition — Interest of 
Each Party in the Funds of the Other Extin- 
guished — Matrimonial Causes Act , 1859 (22 &; 23 
Viet. c. 61), s. 5.] — By an ante-nuptial sett lement, 
the wife’s funds were held in trust for her for 
life for her separate use without power of 
anticipation, aud then for the husband for his 
life, and then in default of any issue, over. The 
husband’s trust funds were held in trust for the 
husband for life, and then for the wife for life 
for her separate use without power of anticipa- 
tion, and then, in default of children, for the 
husband absolutely. The wife obtained a decree 
for nullity of marriage on the ground of the hus- 
band's incapacity. 8he petitioned for variation 
of settlements. 

Held — that the interest of each party should 
be extinguished in the funds of the other, and 
that the husband’s funds should be released and 
transferred back to him by the trustees ; and 
the wife’s funds w’ould be resettled on her with 
her father’s sanction, and remain vested in the 
trustees under the settlement ; and that the 
husband must pay the costs of the trustees, as 
they were bound to be present. 

Attwood (otherwise Pomeroy) r. Attwood, 

[(1902.) 71 L. J. P. 129; 18 T. L. E. 833 ; 

[1903] P. 7— Barnes, J. 

279. Husband's Property — Husband's Interest 
Extinguished — Matrimonial Causes Act , 1859 
(22 & 23 Viet. c. 61), s. 5.] — After a divorce on 
the wife’s petition the Court extinguished the 
husband’s life interest in the property included 
in the marriage settlement, the income of which 
amounted to £45 a year, and the whole of which 
had been brought into settlement by him. There 
was one child of the marriage, who had not 
attained a vested interest. 

Held — that this was a proper exercise of the 
discretion of the Court in the interests of the 
wife and child. 

Kaye v. Kaye, (1 902) 50 W. E. 499 ; 86 L. T. 

' [638— C. A. 

280. Husband's Property— Petition by Guilty 
Party — Jurisdiction to Entertain .'] — By a post- 
nuptial settlement the husband assigned certain 
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property to trustees upon trust out of the income j 
therefrom to pay to the wife during her life for j 
her separate use without power of anticipation 
au annuity of £2,000 to abate proportionately in 
certain events. The wife was out of the said 
annuity to bear and pay the expenses of the 
joint establishment of husband and wife. The 
marriage was dissolved at the suit of the wife 
by reason of the cruelty and adultery of the 
husband. The husband petitioned the Court to 
vary the settlement. The wife had no separate 
estate. The petitioner's income was £1,700 per 
annum. 

Held— that assuming the facts alleged in the 
petition to be accurate, and assuming that the 
Court had jurisdiction to deal with the settle- j 
ment at the instance of the guilty party, the \ 
case was not one in which the Court ought to 
make any order varying the settlement, because 
if a husband chooses to break up the joint 
matrimonial establishment by departing from 
it, the Court ought not to reduce the wife’s 
allowance on that ground. 

WOOTTON-ISAACSON r. WOOTTON-ISAACSON, 

[1902] P. 146 ; 71 L. J. P. 80; 87 L. T. 147 ; 

IS T. L. R. 581— Barnes, J. 

281. Policy on Husband's Life-Policy Pay- 
able at Fixed Bate to Husband if alive, and if 
not to Wife — Matrimonial Causes Act, 1857 (20 k 
21 Viet. e. 85), s. 45 — Matrimonial Causes Act , 
1859 (22 k 23 Viet, c, 61), s. 5.] — A wife had 
certain rights under a policy which her husband 
had taken out on his life in 1891. On April 25th, 
1900, the husband obtained a decree nisi for the 
dissolution of his marriage, which was made 
absolute on November 5th, 1900, by reason of 
his wife’s adultery. 

Held — that the wife ought to be compelled to 
settle her interest in the policy for the benefit of 
the husband and his children. 

STEDALL v. Stedall, (1902) 50 W. R. 320 ; 86 
[L. T. 125 : 18 T. L. R. 254— Jeune, P. 

282. Wife's Property — Share Vested in Son 
mho Bied Intestate — Guilty Husband's Deriva- 
tive Interest as Xext of Kin Extinguished — 
Matrimonial Causes Act , 1S59 (22 k 23 Viet. 
c . 61), s. 5.] — A wife upon her marriage settled 
her property upon herself for life, and after her 
death upon her husband for life, with remainder 
to the children of the marriage. There was one 
child of the marriage, a son, who attained twenty- 
one and obtained a vested interest in the property. 
The wife then obtained a decree nisi for a dis- 
solution of the marriage, and before the decree 
was made absolute the son died intestate and 
unmarried. After the decree nisi had been made 
absolute she applied for an order extinguishing 
the husband’s interest in the property, as, the 
son having died intestate, the husband had 
become entitled to the son’s interest in the 
property. 

Held — that the Court had jurisdiction under 
sect. 5 of the Matrimonial Causes Act, 1859, to 
order that the life interest of the respondent, 


the husband, and all the rights, powers, and 
interests of the respondent, including any bene- 
■ fieial derivative interest of the respondent as 
next of kin of his son, in, concerning, or over the 
whole or any part of the capital and income of 
the petitioner’s settled funds should be extin- 
guished and vested in the petitioner, but without 
prejudice to the rights of any person deriving 
title from the son, whether they were mortgagees 
or assignees, or creditors, or any other persons 
except the respondent. 

Crisp v. Crisp ((1872) L. R. 2 P. & M. 426 ; 
42 L. J. Mat. 13; 21 W. R. 79; 27 L. T. (N.S.) 
42S) discussed. 

Decision of Barnes, J. ([1902] P. 78 ; 71 
L. J. P. 40 ; 65 J. P. 823 ; 50 W. R. 138 ; 86 
j L. T. 121 ; IS T. L. R. 73) affirmed and order 
[ varied. 

Blood v. Blood, [1902] P. 190 ; 71 L. J. P. 97 ; 

[50 W. R. 547 : 86 L. T. 641 ; 18 T. L. R. 

5SS — C. A. 

283. Error of Court in Drawing up Order — 
Order Settled and Passed — Appeal against Order 
Pending — Order nevertheless Rectified .'] — After 
judgment in a nullity suit, an attempt was made 
to agree the order necessary to give effect to the 
judgment : the attempt being unsuccessful, the 
order was drawn up in common form ; the 
respondent entered an appeal, and then applied 
to have the order drawn up “so as to read in 
accordance with the orders actually made.” 

Held — that there had been a mistake on the 
part of the Court and registrar, and that the 
order could be rectified. 

E. v. E. (otherwise T.), [1903] P. 88 ; 72 L. J.P. 

[44 ; 88 L. T. 570— Jeune, P. 

284. Petition for — Effect as a lis pendens — 
Matrimonial Causes Act, 1859 (22 & 23 Viet. 
c . 61), s. 5.] — A petition for the variation of 
settlements cannot be heard until after decree 
absolute ; but if filed, it operates as a lis pendens , 
and nothing done after decree absolute, but 
before the hearing, can affect the power of the 
Court to vary the settlements. 

Constant i nidi > i \ Constantinidi and Lance, 

[1904] P. 306; 73 L. J. P. 91 ; 91 L. T. 273 ; 

20 T. L. R. 573— C. A. 

285. Life Interest of Guilty Wife — Provision 
for Adult Daughters — Matrimonial Causes Acts , 
1857 (20 k 21 Viet. c. 85), #. 45, and 1859 (22 k 
23 Viet, c . 61).] — A husband, who had obtained 
a divorce from his wife, had a large fortune of 
his own not settled. There were tw r o settle- 
ments : — the R. settlement of £2,800 per annum, 
of which (subject to one prior life interest) the 
wife had £1,000 for pin money and the husband 
£1,800, the wife having an ultimate power of 
appointment among the children (two daughters 
aged 17 and 21) ; and the B. settlement of 
£4,900, of which (subject to two prior life 
interests) half went to the husband and half to 
the wife : there were also settled heirlooms. 

The settlements, &e., were varied as follows : — 

(1.) Extinguish the wife's interest in her 
husband’s property as if she were dead. 
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(2.) Extinguish her powers of appointment to 
children of the marriage under the settlements, 
and empower the trustees to themselves appoint 
new trustees if necessary. 

(3.) Suspend during the husband’s life her 
power under the settlements to appoint to a 
future husband or children. 

(4.) Vest the heirlooms in trustees for the 
husband and children. 

(5.) Provide a sufficient present income for 
the daughters in the manner indicated by the 
Court’s judgment. 

Beauchamp v. Beauchamp and Watt, 
[(1904) 20 T. L. B. 273— C. A. 

286 . Child horn after Decree Nisi — Issue 
directed to determine legitimacy.'] — Upon a 
petition to vary a marriage settlement after 
decree absolute for a divorce, the Court directed 
an issue in order to determine the paternity of a 
child bom after the decree nisi, which the 
husband (the petitioner) alleged to be illegiti- 
mate. 

In re Chaplin ((1807) L. R. 1 P. A M. 32S ; 
30 L. J. P. 49 ; 10 L. T. 154) and Douglas v. 
Douglas ((1898) 78 L. T. 88 — Jeune, P., 
No. 219, supra) discussed. 

Evans r. Evans and Blyth, [1904] P. 274 ; 

[73 L. X P. 87 ; 91 L. T. 350; 20 T. L. R. 

516 — Barnes, J. 

And see No. 225, supra. 

287 . Xt> Issue of Marriage — Be-conreyance of 
Trust Property to Innocent Settlor — Interests of 
Unborn XepJmvs and Xieces — Matrimonial 
Causes Act , 1859 (22 & 23 Viet. e. 61), s. 5.] — 
Upon A/s marriage she settled property bringing 
in £240 per annum, the ultimate trust in default 
of issue being for her brothers and sisters and 
the children of any of them who might be dead. 

A. divorced her husband, who bad an income 
of £150 a year. None of her brothers and sisters 
were yet married, and they were all willing for 
the interests of themselves and their possible 
issue to be extinguished. Unless this was done, 
A. could make no provision for any child she 
might have by a future husband. 

Held — that all interests under the settlement 
other than A/s should be extinguished, and the 
trust property re-eon vejed to her. 

Morrissey r. Mobrissey, [1905] P. 90 : 74 
[L. J. P. 11 ; 92 L. T. 476— Jeune, P. 

288 . Power to appoint Part of Settled Fund 
on Petitioner s Second Marriage — Interests of 
Children — Matrimonial Causes Act , 1859 (22 
& 23 Viet. c. 61). s. 5.] —A marriage settlement 
gave to the husband, if he should survive his 
wife and if there should be but one child of the 
marriage, power to appoint by deed or will two- 
thirds of the capital of the fund which he brought 
into settlement in favour of a future wife and 
the issue of a second marriage; There was one 
child of the marriage. A decree absolute for 
dissolution having been obtained, the husband, 
who was the petitioner, applied to have the 


settlement varied by allowing him at once to 
settle two-thirds of his fund in favour of a 
second wife and her issue, as though his divorced 
wife was dead. 

Held — that the Court had jurisdiction to 
make the order ; but that, in the interest of the 
child, which had primarily to be considered, it 
would only allow, during the divorced wife’s 
life, the power of appointment to be exercised 
as to one-third of the fund. 

Whitt on v. TT7*i7to([190i] P. 348 ; 71 L. J. P. 
10 ; 85 L. T. 646— Jeune, P., No. 274, supra ) 
followed. 

Hodgson-Roberts r. Hodgson-Roberts and 
[Whitaker, [1906] P. 142 ; 75 L. J. P. 4S ; 
94 L. T. 621 ; 22 T. L. R. 395— Barnes, P. 

' See also 195, 219. 225. 

I XV. SUMMARY PROCEEDINGS IN MATRI- 
i MONIAL CAUSES. 

I (a) Cruelty and Drunkenness. 

! 289. Persistent Cruelty .] — Semble , that a 

j number of acts of cruelty committed on one day 
: may amount to persistent cruelty. 

I Broad r. Broad, (1898) 78 L. T. 087— Div. Ct, 

| 290. Summary Jurisdiction — Conviction for 

Persistent Cruelty— Form of Order. ] — An order 
made under the Summary Jurisdiction (Married 
Women) Act, 1895, should not omit to recite 
that the defendant was convicted of the com- 
| plaint, as that is the very essence of the order. 

Bullivant r. Bullivant, (1902) 18 T. L. R. 

[317— Barnes, X 

291. u Habitual Drunkard” — Habitual intern* 

per ate d rin k i ng — Wh a t const itutes — L i censing 
Act, 1902 (2 Edw. 7, c. 28), s. 5 (1) — Habitual 
Drunkards Act, 1879 (42 & 43 Viet. c. 19), 3 

(3) (#).] — The word “habitual ” is not explained 
or defined in the Habitual Drunkards Act, 1879, 
and it is in each case a question of fact whether 
drunkenness is only occasional or is habitual 
within the meaning of that Act. 

Robson r. Robson, (1904) 68 J. P. 416— Div. Ct. 
(b) Desertion. 

292, Appeal from Magistrates — Form of Order 
— Ord. lix,, rr. 4a and 7 — Jurisdiction.] — 
B. and his wife resided at W. On various 
occasions the wife left B. and went to her father 
at P. Eor some time husband and wife lived 
apart, and the husband gave the wife an allow- 
ance, but no definite agreement for separation 
was arrived at. The wife took out a summons 
at W. against B. for desertion under sect. 4 of the 
Summary Jurisdiction (Married Women) Act, 
1895. The summons was dismissed. The wife 
subsequently returned to the husband’s house, 
and the husband after several days’ absence 
informed her that he was giving up the house 
and she must find a home for herself. The 
wife’s furniture was removed from the house on 
May 14th. The wife went to P.. and took out 
a similar summons there against B. 
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Held — that the magistrates were justified 
in deciding that the facts constituted desertion 
by B. 

Held, also, that desertion being a continuing 
offence and the wife haring been driven to P. by 
B.'s acts, the magistrates at P. had jurisdiction 
to make an order against B. 

The order of the magistrates contained no 
finding that B. had been guilty of desertion. 

Held, further, that, though the order was 
irregular, the Court had power to make a fresh 
order under Ord. lix.. rr. 4 a and 7, and that a 
fresh order ought to be made in the terms of 
the order appealed against. 

BROWN r. Brown, (1898} 62 J. P. 711 ; 79 L. T, 

[102— Hi v. Ct. 

293. Maintenance — Wilful neglect to maintain 
Wife — Cuming Wife to leave and live apart ,] — 
Husband and wife had been living apart for 
many years, when the husband returned and 
resumed cohabitation with his wife at his wife’s 
house. The wife then went to her husband’s 
house, but her husband refused her admission. 

Held— that the husband caused his wife to 
leave and live apart from him within the 
meaning of sect. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895. 

SNAPE r. Sxape, (1900) 64 J. P. 793 : 1 7 T. L. XI. 

[19— Div. Ct. 

291 Summary J ur indict ion —Copies of Notes of 
Evidence and Decision — Duty of Justices’ Clerk.] 
— On an appeal to the Probate, Divorce and 
Admiralty Division of the High Court of Justice 
from an order of justices under the Summary 
Jurisdiction (Married Women) Act, 1S95, it is 
the duty of the justices’ clerk to supply to the 
Court, first, two copies of the notes of the 
evidence ; secondly, the decision of the justices ; 
aud thirdly, the reasons of the justices for their 
decision. 

Desertion is a continuing offence, and a Court 
of summary jurisdiction acting for any place in 
which the deserted wife is residing for the time 
being, has jurisdiction under the Act to make a 
separation order. 

Cobb *. Cobb, [1900] P. 145 ; 69 L. J. P. 52 ; 

[64 J. P. 106, 200 : 82 L. T. 626— Div. Ct. 

And see Nos. 320, 321 infra. 

295. Compelling Wife to leave the House — In- 
tention to break off Matrimonial Delations — 
Costs.] — To constitute desertion it is not neces- 
sary that the husband should actually have 
turned his wife out of doors ; it is sufficient if, 
by his conduct, he has compelled her to leave 
the house, the question being whether it -was the 
husband’s intention to break off matrimonial 
relations. 

Where a husband and wife quarrelled, and the 
husband said, 46 Go where you like, do what you 
like,” and the wife took him at his word, and 
when he asked her to return home she refused to 
do so : — 


Held— that the husband was not guilty of 
desertion. 

Charter i\ Charter, (1901) 84 L. T. 272 ; 17 
[T. L. R. 327— Jeune, P. 

296. Meaning of— Reasonable Ground for re- 
fusing to cohabit — No actual Adultery — Matri- 
monial Causes Act , 1857 (20 & 21 Wet. c. 85), 
ss. 27, 31.] — The word “desertion ” in sect. 4 of 
the Summary Jurisdiction (Married Women) Act, 
1895, has the same meaning as in the Matri- 
monial Causes Act, 1857, i.e., it does not mean 
refusal to cohabit simpliciter , but refusal to 
cohabit without reasonable cause. 

Therefore, where, on an application by a wife* 
for a separation order on the ground of desertion, 
it was admitted that she had not corhmitted 
adultery : — 

Held, nevertheless, that the husband was 
entitled to cross-examine her to show that her 
conduct justified him in refusing to cohabit. 

FROWD v. Frowd, [1904] P.177; 73 L. J. P. 60 ; 

[68 J. P. 436 ; 90 L. T. 175— Div. Ct. 

297. Desertion and Adultery of Husband . ] — A 
summary separation order under the Act of 1895 
cannot alter or abridge the jurisdiction of the 
H igh Court under the Matrimonial Causes Act. 
Therefore sect. 5 (a) of the Act of 1895 is to be 
read with the qualification that no order made 
under it can oust the jurisdiction of the Divorce 
Court, and for the purposes of a divorce petition 
desertion may continue while a separation order 
is in force. 

Smith r. Smith, [1905] P. 249 ; 74 L. J. P. 113 ; 

[93 L. T. 457 ; 54 W. E. 220— Deane, J. 

Note, — Not followed in Dodd v. Dodd, [1906] 
P. 189, infra. 

298. Summary Separation Order — Effect, of as 
preventing continuance of Desertion — Order 
obtained within two years of Desertion a Bar 
to Divorce on ground of Adultery and Desertion 
— Matrimonial Causes Act , 1857 (20 & 21 Viet. 
c . 85), ss. 2 7, 31.] — The Summary Jurisdiction 
(Married Women) Act, 1895, has not altered the 
provisions of the Matrimonial Causes Act, 1857, 
as to the grounds for granting decrees of divorce. 

A non-cohabitation or separation order under 
the Act of 1895 has the effect of preventing a 
continuance of legal 44 desertion,” even if there 
has been such desertion prior to its date. 

Therefore a deserted wife who obtains such an 
order within two years of the first desertion is 
thereby* debarred from subsequently obtaining 
a divorce on the ground of desertion and 
adultery. 

Justices should not grant such orders where 
the wife’s safety does not require it, and where a 
maintenance order is sufficient. 

Smith v. Smith ([1905] P. 249; 74 L. J. P, 
113 ; 93 L. T. 457 — Deane, J., supra) and Levy v. 
Levy (21 T. L. E. 157 — Jeune, P.) not followed. 

Dodd i\ Dodd, [1906] P. 189 ; 75 D, J. P. 49 ; 

[70 J. P. 163 ; 54 W. E. 541 ; 94 L. T. 709 ; 

22 T, L. E. 484— Barnes, P. 

See also 300, 308, 309, 
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(c) Evidence. 

299 . Practice — Affidavit — Fresh Evidence. 1 — 
Except in very rare instances, no fresh evidence 
will be received by the Divisional Court on the 
hearing of appeals from orders made under the 
Summary Jurisdiction Act, 1895. The note to 
be taken by the clerk to the justices on the 
hearing of summonses under the Act, and which 
is to be furnished to either party, or the solicitor 
for either party, on application, will be accepted 
by the Divisional Court, on the hearing of 
appeals, as a primCt facie statement of the facts ; 
but if the note is defective, an affidavit will be 
receiv^l in order to supplement the statement of 
what took place in the Court below, but no fresh 
facts, which were not tendered in evidence 
before the justices, should be introduced into the 
affidavit. 

SNAPE v. SNAPE, (1898) 02 J. P. 153— Div. Ct. 

300 . Variation of Order—'" Fresh Evidence'' 
— Summary Jurisdiction ( Married Women) Act , 
1895 (58 & 59 Viet. c. 39), A 7.] — Sect. 7 of the 
Summary Jurisdiction (Married Women) Act, 
1895, enacts that the ‘‘Court of summary juris- 
diction . . . may, on the application of a married 
woman or her husband, and upon cause being 
shown upon fresh evidence to the satisfaction of 
the Court at any time, alter, vary, or discharge 
such order, Ac.” 

Held — that 44 fresh evidence ” meant evidence 
which had not come to the party’s knowledge 
wishing to call it at the time of the trial, or 
evidence which he could not then have called ; 
but not evidence which could have been called 
and was not. 

Johnson v. Johnson, [19001 P. 19 ; 69 L. J. P. 

[IB; 64 J. P..72 ; 81 L. T.^TOl ; 16 T. L. R.26 j 

— Div. Ct. 

301 . Desertion — Husband's refusal to take 
Wife bach — Evidence of antecedent Circum- 
stance s,] — A wife allied at her husband’s house, 
accompanied by a policeman, and asked to be 
taken back. The husband refused to take her 
back. The wife then took out a summons against 
her husband for desertion. At the hearing of 
the summons the husband admitted the wife’s 
demand to be taken back, and his refusal ; but 
sought to give in evidence circumstances ante- 
cedent to the day of his refusal. The justices 
refused to go into such evidence, and held that 
such refusal was enough to prove desertion. 

Held — that such evidence was clearly material 
and ought to have been admitted ; that the 
refusal of the husband to take back his wife on 
one particular day was not in itself enough to 
constitute desertion. 

WASSELL r. WASSELL, (1899) 68 L. J. P. 127 ; 

[81 L. T, 496— Div. Ct, 

302 . Desertion — Maintenance — Husband's 
Means.] — On an application by a wife for 
maintenance under the Summary Jurisdiction 
(Married Women) Act, 1895, after desertion, it ‘ 


being shown that a relative of the husband had 
undertaken to provide £1 a week for the wife, 
the justices ordered the husband to pay that sum 
weekly for maintenance. 

I Held (affirming the decision of the justices) — 
j that there was evidence upon which the justices 
j might make such order, and if the husband was 
; unable to pay, lie might show cause upon fresh 
evidence before the justices to have the order 
varied or discharged. 

Walton v. Walton, (19hu) 64 J. P. 264 — 

[Jeune. P. 

; 303 . Res Judicata — Fresh Evidence .] — A wife 

took out a summons against her husband for 
neglecting to support her, and he subsequently 
returned to live with her until she gave birth to 
a child, the paternity of which the husband 
! denied. She then took out another summons 
| charging her husband with neglecting to main- 
I tain her. and thereby causing her to leave and 
! live apait from him. That second summons 
j was dismissed, and she thereupon took out a. 
j third summons charging persistent cruelty, 

■ wilful neglect, and desertion. This summons 
was also dismissed. She thereupon took out a 
fourth summons identical in terms with the 
second summons. The magistrate convicted on 
the fourth summons. 

Held — that the conviction was right. 

Fletcher o. Fletcher, (1901) 64 J. P. 807— 

[Div. Ct. 

304 . 41 Fresh Evidence " — Powers in relation 
to Peseission of Orders — Time within icliick 
Applications to rescind Orders must be made 
— Summary Jurisdiction ( Married Women) Act, 
1895 (58 k 59 Viet. c. 39), s. 7.] — “ Fresh 
evidence,” within the meaning of .sect. 7 of the 
Summary Jurisdiction (Marritd Women) Act, 
1895, means practically the same sort of evidence 
as that upoa which a new trial would, in the 
ordinary course, be granted ; it may be evidence 
relating to something which has happened since , 
the former heaiing or trial, or it may be evidence 
which has come to the knowledge of the party 
applying since the hearing or trial, and which 
could not by any reasonable means have eome 
to his knowledge before that time. 

The six months’ limit mentioned in sect. 11 of 
the Summary Jurisdiction Act, 1848, has no 
reference to an application to discharge an 
order, but refers to a complaint. 

Johnson v. Johnson ([1900] P. 19 ; 69 L. J. P. 
13 ; 64 J. P. 72 ; 81 L. T. 791— Div. Ct.,No.3O0, 
supra) approved and followed. 

Weightman v. Weightman, <J906) 70 J. P. 

[120 ; 94 L. T. 621 ; 22 T. L. R, 362— Div. Ct. 

305 . 44 Fresh, Evidence A] — In 1887 the 
appellant was deserted by her husband, who 
went to New Zealand. Believing him dead, 
in 1895 she went through the ceremony of, 
marriage with the respondent. In March, 1906, 
the appellant obtained against the respondent a 
separation order under the Summary Jurisdiction 
(Married Women) Act, 1895. At this date the 
respondent had written to New Zealand for a 
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certificate of the death of the husband, but the 
same had not been received. In May, 11)06, the 
respondent, having in the meanwhile received 
the certificate in question, applied to discharge 
the order on the ground that the husband of the 
appellant was alive at the time of the ceremony 
of marriage in 1895. At this hearing hearsay 
evidence was given in support of the contention 
of the respondent, and evidence was received of 
a statement by the appellant to the effect that 
her husband was alive at the time of the cere- 
mony in 1895, and a certificate of his death was 
forthcoming, but no evidence of identification. 
At an adjourned hearing of the application by 
the respondent on July 11th, 1906, the stipen- 
diary magistrate discharged the separation 
order. On appeal on the grounds, inter alia , 
that there was no “fresh evidence” within the 


‘ issued- — Objection as to Time not taken in Court 
j below— Costs . ] —The withdrawal of a summons 
' under the Summary Jurisdiction (Married 
; Women) Act, 1895, can only take place by leave 
; of the justices or magistrate. If that leave is 
I given and the summons is withdrawn that 
; amounts to a consent by the Court ; and that 
j involves the effect that the complaint upon 
! which the summons was founded necessarily 
j falls to the ground. The Court having once 
! given its consent to the withdrawal, is not 
! competent to revive it again by issuing a fresh 
I summons on the same ground. 

Where the husband did not take the point in 
| the Court below as to the complaint being out of 
! time, but took it and succeeded on appeal, the 
! wife had her costs on the appeal. 

' Pick a vance r. Pick a vance, [1901] P. 60 ; 70 
[L. J. P. 14 ; 84 L, T. 62-- D iv. Ct. 


meaning of the Act before the stipendiary 
magistrate, and that there was no evidence of 
anything that had occurred since the order : — 

Held — that the certificate was, in this case, 
“fresh evidence,” as it could not have been 
previously obtained, and the respondent had 
been in fact ignorant of its existence, and that 
the stipendiary magistrate had sufficient evidence 
before him to justify the discharge of the 
separation order. 

Johnson v. Johnson (FI 900 ] P. 19 ; 69 L. J. P. 
13 ; 64 J. P. 72 ; 81 L. T. 791— Div. Ct, No. 300, 
supra) distinguished. 

Groves /•. Groves. (1907) 71 J. P. 167— 

[Div. Ct. 

(d) Jurisdiction. 

306. Common Assault by Husband .] — A hus- 
band was found guilty of a common assault 
upon his wife, and was bound over to come up 
for judgment when called upon. On an appli- 
cation under sect. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895, asking the judge 
to grant the wife a separation order and to say 
that she should no longer be compelled to live 
with her husband : — 


| 309. Desertion — Jurisdiction — Condonation — 

j Effect of.] — Condonation of an offence within 
: the meaning of the Summary Jurisdiction 
! (Married Women) Act, 1895, extinguishes the 
cause of complaint. 

A wife took out a summons complaining of 
desertion ; the summons was adjourned, and in 
the interval the parties resumed cohabitation. 

Held — that the cause of offence was blotted 
out, and that the justices had nothing to 
adjudicate on. 

Williams v. Williams, [1904] P. 145; 73 
! [L. J. P. 31 ; 68 J. P. 188 ; 90 L. T. 174 ; 23 

T. L. R. 213— Div. Ct. 

j 310. Desertion — Petition for Di vorce Pending 
in the High Court.] — Where proceedings are 
pending in the Divorce Division of the High 
Court between husband and wife, justices ought 
not to entertain any application by the wife 
against her husband under the Summary Juris- 
| diction (Married Women) Act, 1895. In October, 
1906, a husband filed a petition for divorce, 
and an order was made for a weekly payment 
of alimony to the wife pendente lite. The 
weekly payments were made down to Janu- 
ary 4th, 1907. On February 19th, 1907, an 


Held — that the section did not apply to such 
a case. 

Reg. v. Corrigan, (1898) 62 J. P. 522— 

[Wright, J. 


( order was made by the President that the 
petitioner should pay the respondent her taxed 
costs, and should deposit £20 in Court as 
security for the wife’s costs, and the usual order 
was made staying the suit until the order was 


307. Husband convicted upon Indictment of 
an Assault — Throwing Corrosive Fluid .] — Where 
a husband was convicted at assizes upon indict- 
ment of throwing a corrosive fluid on his wife 
with intent to burn, and sentenced to a term of 
imprisonment exceeding two months, an order, 
on the application of the wife, was made by the 
judge presiding at the trial under sects. 4, 5, of 
the Summary Jurisdiction (Married Women) 
Act, 1895, that she be no longer bound to 
cohabit with her husband. 

Reg, V. Knowles, (1901) 65 J. P. 26 — Ridley, J., 
[Manchester Assizes. 


complied with. On April loth, 1907, a summons 
was taken out by the wife under sect. 4 of the 
Summary Jurisdiction (Married Women) Act, 
1895, on the ground that the husband had 
deserted her. The justices made an order, dated 
April 22nd, for separation and maintenance, and 
recited in the reasons they gave for their decision 
that u the husband not going on with his pro- 
ceedings in the High Court, that Court, by the 
registrar, ordered a stay of proceedings therein.” 

Held — that, as the divorce suit was still 
pending, there could be no desertion, and the 
justices had no jurisdiction to make the order. 

CRAXTON t . Craxton, (1907) 71 J. P. 399 ; 23 


308. Withdrawal of Summons— Effect of— 
Fresh Summons on the same 6-round cannot be 


[T. L. R. 527— Div. Ct. 
See also Nos. 73, 76, supra. 
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Summary Proceedings in Matrimonial Causes— : (JO J. P. 823: 45 W. 11. 144: 75 L. T. 390 — 
Continued. \ Jeune, P.) followed. 


(e) Maintenance. 

311. Guiding Principles — Proportion — One- 
third of Husband's Nett Income . ] — Courts of 
Summary Jurisdiction as to the proportion they 
should allot for the support of complainants who 
obtain separation orders under the Summary 
Jurisdiction (Married Women) Act, 1895, should 
be guided by the principles which, though not 
applied with absolute rigidity in the Probate 
Division, are nevertheless generally recognised 
and accepted there as a practical guide in cases 
of judicial separation, the rule being that where ; 
there are no children of the marriage or where, j 
if there are children, the wife has not to support j 
them, she, if she has no means of her own, shall . 
be allotted one-third of the husband's nett 
income, or, if she has means apart from her 
husband, then her income is to be made one- 
third of the joint incomes. 

Cobb r. Cobb, [1900] P. 294 ; 69 L. J. P. 125 ; 

[83 L. T. 710— Div, Ct. 

312. Joint Income — Voluntary Allowance to 
Wife.] — In assessing a sum for maintenance to 
be paid to a wife under sect. 5 of the Summary 
Jurisdiction (Married Women) Act, 1895, a 
voluntary allowance paid to the wife should be 
taken into account. 


j Howlands r. Rowlands. (1902) 86 L. T. 125 ; 

[IS T. L. R. 291— Div. Ct 

314. Step-children — Husband's Liability to 
Maintain^ — Although it may be a question how 
far the husband may be liable to maintain his 
step-children, it is clear that there is a measure 
of liability for their support attaching to him by 
virtue of the Poor Law, A husband may be 
ordered under sect. 4 of the Summary Jurisdic- 
tion (Married Women) Act, 1895, to make his 
wife an allowance for the support of his step- 
children. 

Hill r. Hill, [1902] P. 140 ; 71 L. J. P. 81 ; 

[66 J. P. 344 : 50 W. R. 400 ; 86 L. T. 597 ; 

18 T. L. R. 393— Div. Ct. 

315. One-Third of Joint Incomes .] — In allot- 
ting maintenance on making an order under 

j the Summary Jurisdiction (Married Women) 

: Act. 1895, the justices should follow the prin- 
| ciples on which the Court acted when awarding 
j alimony, viz., one-third of the joint incomes, 
i The order should recite the conviction on the 
j face of it. 

! Wilcox r. Wilcox. (1902) 66 J. P. 166 ; 18 
[T. L. E. 237— P. Div. Ct. 


Bo/isor v. Bonsor ([1897] P. 77 ; 66 L. J. P. 
35 ; 45 W. R. 304 ; 76 L. T. 168 ;* 13 T. L. It. 
184 — Jeune, J.) followed. 

Nott r. Nott, [1901] P.241 ; 70 L. J. P. 94 ; 

[65 J. P. 378 ; 84 L. T. 573 ; 17 T. L. R. 525 

—Div. Ct. 

313. j Desertion — Wilful Neglect to provide 
Reasonable Maintenance — Causing Wife to leave 
and Live Apart — Agreement to Live Separate — 
Bankruptcy of Husband — Limit of time for 
Proceedings — Summary Jurisdiction Act , 1848 
(11 & 12 Viet. c. 43).] — A husband and wife 
lived together for twenty-two years and in 1S95 
separated. Some agreement was then come to 
between them under which the husband agreed 
to pay his wife a weekly allowance of 10,9. The 
allowance was not paid regularly, and in 1901 
the arrears amounted to about £100. In August, 
1901, a receiving order was made against the 
husband on his own petition. He was summoned 
under sect. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895, for having wilfully 
neglected to provide reasonable maintenance for 
his wife, whereby he had caused her to leave and 
live separately and apart from him. The 
magistrates ordered him to pay Is. Qd. a week 
for her maintenance. 

Held — that there was no evidence at all of 
the husband’s neglect to maintain his wife ; 
that the wife distinctly stated before the 
magistrates that she left her husband because he 
was unfaithful and neglected her ; and that the 
complaint was out of time as not having been 
made within the six months required by the 
Summary Jurisdiction Act, 1848, s. 11. 

Mlis v. Ellis ([1896] P. 251 ; 65 L. J. P. 124 ; 


316. Subsequent Adultery of Wife — Right of 
Husband to hare Order for Payments Discharged 
— Conduct of Husband Conducing to Adulter y.^ 
— A husband who has been ordered under the 
Summary Jurisdiction (Married Women) Act, 
1895, to make weekly payments to his wife is 
entitled as of right to have such order discharged 
upon proof before a Court of Summary Jurisdic- 
tion that his wife has committed adultery. The 
fact that his conduct has conduced thereto does 
not prejudice his right ; and, if the Court find 
the adultery to be proved, the husband’s liability 
for future payments is at an end, even though 
the order is not formally discharged. 

RUTHER i\ Ruther, [1903] 2 K. B. 270 ; 72 

[L. J. K. B. 826 ; 67 J. P. 359— Div. Ct. 

And see No. 319, infra. 

(f) Practice : Appeals, Notes, Costs. 

317. Deposition of Evidence before the Magis- 
trates , and Magistrates' Reasons for Decision — 
Appeal.] — For the purposes of appeals under 
the Summary Jurisdiction (Married Women) 
Act, 1895 (58 & 59 V 7 ict. c. 39), full notes of the 
evidence of witnesses before the magistrates 
ought to be taken and copies furnished to the 
Coart. 

The magistrates ought to furnish the Court 
with the reasons for their decision. 

Robinson v. Robinson, [1898] P. 153 ; 67 

[L. J. P. 77 ; 78 L. T. 392 ; 14 T. L. R. 385— 

Div. Ct< 

318. Copies of Notes of Evidence— Costs.'] — On 
an appeal to the Probate, Divorce and Admiralty- 
Division of the High Court of Justice, from an 
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Saminary Proceedings in Matrimonial Causes — 74 ; 09 J. P. 82, 192 ; 21 T. L. R. 250 Div. Ct., 
Continued. j supra) approved, 

order of justices under the Summary Jurisdiction 1 Wenham v. Wenham, (1906) 95 L. T. 548— - 
(Married Women) Act, 1895, it is the duty of j [Div. Ct. 

appellant to supply to the Court two copies of j 

the notes of the evidence taken by the justices’ j 322. Appeal Costs to be Paid by Wife.'] — 
clerk, the cost of which will be allowed on \ Where a husband successfully appealed from an 
taxation. i order of justices for payment of a weekly sum on 

Walton r Walton r 1900~ P 147 • 69 L J P i desertion, the wife, who did not appear, being 

~k± -is w p "/>•>). c.yV V Div W ’ shown to have separate estate, was condemned 

,.>4 5 48 W. R. 922 , b2 L. T. 62, -Div. Ct j ^ ^ without n F otice of the application. 

319. Appeal by Special Case — Payments in Davies v. Davies, (1907) 51 Sol. Jo. 412 — 
Arrear .] — Where a married woman complains j Div. Ct. 

that payments due to her under a separation : 
order (made under the Act of 1895) are in 

arrear, an appeal from the magistrate’s decision | — - 

upon such complaint lies to the King’s Bench! ir\i/\<v<Q 
Division by special case, and not to the Probate, ■U* ” ■ 

Divorce and Admiralty Division, under sect. 11 
of the Act. j 

Handers v. J landers (f 18071 1 Q. B. 474 ; 66 
L. J. Q. B. 296 ; 61 J. P.'lOo ; 45 W. R. 287— i 
Div. Oh) distinguished. 

Ruther v. Euther, T 19031 2 K. B. 270 ; 72 | 

[L. J. K. B. 826 ; 67“j. P. - 859 ; 52 W. R. 154 ; 

— Div. Ct. | 

And see No. 316, supra. j 


See Lunatics and 
sound Mind. 


Persons of Un- 


ILLEGAL ARREST AND 
IMPRISONMENT. 

See Criminal Law; Trespass. 


ILLEGAL CONTRACTS. 

See Contract. 


320. Appeal — -Mateo of Proceedings in Court ! 
below — Duties of Magistrates' and Justices' Clerks ; 

— Right of either Party to a Copy of Clerk's ! 

Antes on Application — Method adopted for com- 
pelling Clerk to supply Copy of his Motes.] _ 

— Upon the hearing of 'every summons under 1 , 
the Summary Jurisdiction (Married Women) j 
Act, 1895, it is the duty of the clerk to the ! 

magistrate or justices to make a complete i 

and adequate note, not only of the evidence I 

and of the decision arrived at, but also of the j |I I EGITIMACY 
reasons for arriving at the decision, and to 1 tu* I imMVi > 
furnish a copy of the note upon proper applica- 
tion to either party. In a case where copies 
were refused, the Court directed the registrar to 
communicate with the justices’ clerk requiring 
him to state the reasons of his refusal and order- 
ing him forthwith to supply two copies of his 
notes for the use of the judges of the Divisional 
Court. 


See Bastardy. 


IMBECILITY. 


See Lunatics. 


Cobb v. Cobb ( [1900] P. 145; 69 L. J. P. 52; 
64 J, P. 200 ; 82 L. T. 626— Div. Ct., No. 294, 
supra) followed. 

Barker v. Barker, (1 905) 74 L. J. P. 74 ; 69 
TJ. P. 82, 192 ; 21 T. L. R. 253— Div. Ct. 

321. Justices' Clerk — Duty to take Motes. ] — It 
is the duty of justices’ clerks to take a full note 
of the proceedings in the Court below in any case 
arising out of the Summary Jurisdiction 
(Married Women) Act, 1895, and of the justices 
to state the reasons for arriving at their decision. 
The Court will decline to hear any appeal under 
the Act when it is not supplied with such notes 
and reasons. If an imperfect note is taken, 
such note cannot be supplemented or amplified 
By affidavit evidence. 

Cobb v. Cobb ([1900] P, 145 ; 69 L. J. P. 52 ; 
64 J. P. 200*; 82 L. T. 626— Div. Ct., No. 294, 
supra), and Darker v. Barker ((1905) 74 L, J. P. 


IMMIGRATION. 

See Aliens. 


IMMORAL CONTRACTS. 

See Contract. 


IMPRISONMENT. 

See Criminal Law and Procedure ; 
- Prisons and Reformatories. 
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IMPROVEMENT OF LAND. 

See Real Property and Chattels 
Real. 

INCLOSURE. 

See Commons .; Copyholds and Manors : 
Highways ; Open Spaces. 

INCOME AND CAPITAL. 

See. Real Property and Chattels 
Real ; Settlements : Trusts ; 
Wills. 

INCOME TAX. 

COL. 


I. Taxable Income. 

(a) In General . . . .241 

(b) Profits earned abroad . . 252 

II. Assessment and Collection. 

(fi) In General .... 259 

(Jj) Deductions .... 204 

III. Deduction of Tax from Rent 

or Annual payments . . 209 


And see Husband and Wife, No. 95. 

1. TAXABLE IN GOME. 

(a) In General. 

X. American Domicile and Business — Lessee of 
Scotch Shooting — Annual Residence for Two 
Months — Residing in the United Kingdom — 
Income Tax Acts , 1842 (5 & 0 Viet, c . 35), s. 39, 
and 1S53 (16 & 17 Yict. e. 34), s. 2, Sched. P.)— 
An American barrister, ordinarily resident and 
practising in New York, had for some years a 
lease of a shooting and furnished lodge in Scot- 
land. The lodge was ready for his use at any 
time, and he spent two months there every year"; 
his own house was also always kept open for 
his use. 

Held — that he was a person “ residing in the 
United Kingdom " and was liable for income 
tax, and did not fall within the exemption of a 
person so residing “fox 1 some temporary pui'pose 
only and not with any view or intent of estab- 
lishing his residence therein.” 

Inland Revenue r. Cadwalader, (1905) 7F. 

[146 — Cfc. of Sess. 

2. Annuity— Annual Payments, each consisting 
partly of Repaid Capital , and partly of Interest 
on Capital still Outstanding — Income Tax Acts , 
1842 (5 & 6 Yict. c, 35), .s. 102, and 1853 (16 & 
17 Yict. c. 34), s. 2, Sched*. C and D.]— The 
Great Indian Peninsula Railway Company was 
formed in 1849, and it received a guarantee of 
financial assistance from the East India Com- 
pany upon the terms, amongst others, that after 


• fifty years the East India Company might buy 
i the whole interest of the railway company: 
j that the East India Company, if it became 
[ liable to pay for the purchase of the railway, 
might, instead of paying a gross sum of money, 
declare by notice its option to pay an annuity 
to be reckoned from the time when the gross 
amount would be parable, and to continue for 
the residue of the term of ninety-nine years for 
| which the land on which the railway was con- 
S structed was granted by the East India Company 
to the railway company, interest being calcu- 
lated for that purpose at a rate to be ascertained 
by the governor or deputy governor of the Bank 
of England for the time being. The fifty years 
having elapsed in 1899, the Secretary of State 
for India, who succeeded the East India Com- 
pany, gave notice to purchase, and then gave 
notice that he would pay an annuity as provided 
by the contract. The rate of interest was ascer- 
tained from the Bank of England at £2 17 s. per 
cent. Thereupon, the gross sum arrived at being 
about £34,859,217, the annuity was ascertained 
to be £1,268,508, payable half-yearly. Under 
the Act of Parliament carrying out the Secretary 
of State’s notice, an arrangement was made that 
the annuity to be paid to the Great Indian 
Peninsula Railway Company should be paid to 
certain annuity trustees, who were to establish 
two classes of annuitants — class A., who would 
have their annuity in full, ' and would have 
nothing when it came to an end, and class B., 
who would suffer a deduction in respect of a 
| sinking fund, and would have their share of that 
j sinking fund when the annuity came to an end. 

! The Secretary of State had made the half-yearly 
I payments to the annuity trustees, but bad 
deducted therefrom income tax in respect of 
the whole amount thereof. No point arose 
as to the difference between “A.” and B.” 
annuitants. 

Held — that each half-yearly payment con- 
sisted partly of a payment on account of capital, 
and partly of interest on capital remaining 
unpaid ; and that tax was only payable on such 
last-mentioned part. Nature of an “ annuity ” 
discussed. 

Decision of Phillimore, J. ([1902] 2 K. B, 
413 ; 71 L. J. K. B. 727 ; 87 L. T. 396 ; 18 
T. L. R. 662) reversed. 

Scoble r. Secretary of State in Council 

[FOR India, [1903] 1 K. B. 494 ; 72 L. J. K. B. 

215 : 67 J. P. 106 ; 51 W. R. 580 ; 88 L. T. 

144 ; 19 T. L. R. 244— C. A. ; affirmed [1903] 

A. C. 299 ; 72 L. J. K. B. 617 ; 51 Y r . R. 675 ; 

89 L. T. 1 ; 19 T. L. R. 550— H. L. (E.). 

3. Annuity — Purchase of Railway Company- 
Payment of Purchase Price by Annuity — Pait 
to be treated as Capital and Free from Tax — 
Income Tax Acts , 1842 (5 fc 6 Yict. c. 35), s. 302, 
and 1853 (16 & 17 Viet. c. 34), *. 21, Scheds. C \ D .] 
— The annuities paid by the Indian Government 
to the shareholders of the East Indian Railway 
as the purchase price of their undertaking are to 
be treated as representing in part capital paid off, 
and in part interest on capital not yet paid off ; 
and income tax is only payable on the latter 
portion. 



243 


INCOME TAX. 


244 


Taxable Income— (_ onti n ned. 

There is a distinction between the simple case 
where a person sacrifices his capital to purchase 
an annuiry, and eases where there is an ante- 
cedent debt due to him, the amount of which is 
ascertained or must be ascertained for the pur- 
pose of arranging its repayment by annual 
instalments. 

The statement in the special Act as to the 
proportions of capital and income respectively 
is not conclusive : the method by which such 
proportions are to be determined considered. 

Seoble v. Secretary of State for India ([1903] 
A. C. 299 ; 72 L. J. K. B. 617 ; 51 W. R. 675 ; 
89 L, T. 1 ; 19 T. L. E. 550— H. L., supra) 
examined and followed. 

Decision of Jelf, J. (92 L. T. 495 ; 21 T. L. E. 3) 
affirmed in part. 

East Indian By. Co. i\ Secretary of State 

[for India, f 1905] 2 K. B. 413 ; 74 L. J. K. B. 

779 : 54 W. It. 4 ; 93 L. T. 220 ; 21 T. L. R. ; 

606— C. A. j 

4. Assignment for Benefit of Creditors — i 
Trustee Carry in y on Part of Business at a \ 
Profit — Income Tax Act 1842 (5 & 6 Viet. c. 35), j 
s. 100, Sched* D.] — 0. & C. earned on business j 
as worsted spinners, and part of the business was t 
that, as they generated a great deal more steam 
power than they wanted for their own business, 
they supplied steam power at a profit to other 
persons carrying on similar businesses. They 
failed in business, and an arrangement was come 
to by which the appellant was empowered by 
the creditors to take the business as trustee for 
them, and he had power, as trustee, to carry on 
the debtors’ business. The trustee, under the 
deed of assignment, realised C. & C.’s assets, 
except the lease under which the steam power 
was supplied, and paid dividends to the credi- 
tors, The trustee got power to make, and 
made, a further lease, which resulted in the 
letting out of the steam power generated on the 
premises in his possession to people for more 
than it cost. 

Held — that the trustee must pay income tax 
under Sched. D, although he had abandoned the 
carrying on of the business, except the supplying 
of steam power. 

Armitage r. Moore, [1900] 2 Q. B. 363 ; 69 
[L. J. Q. B. 614 : 82 L. T. 619— Div. Ct. 

5. Cemetery— Money received for Graves — 
Admitting Bote of Case — Amendment of Special 
Case — Income Tax Act , 1842 (5 & 6 Viet, 
c, 35), s. 60, Sched. A, Mo. 3, r. 3.] — A cemetery 
company received from purchasers of grave 
spaces or lairs, in lieu of annual payment, a 
lump sum for keeping the lairs in order, and 
gave receipts in the following form : “ Eeceived 

from the sum of , being the amount 

agreed to be accepted by the directors for 

keeping in order and dressing lair Ho. in 

said cemetery, from time to time, during each 
year in all time coming.” 

Held — that the sums so received were assess- 
able for income tax under Sched. A, Ho. 3, 
r. 3, of the Income Tax Act, 1842, as being 
part of the annual profits of the company. The 


, Court allowed a note to be put in by the parties 
I setting forth additional facts without ordering 
, the case stated by the Income Tax Commissioners 
under the Taxes Management Act, 1SS0, s. 59, to 
: be formally amended. 

; Paisley Cemetery Co., Ld. v. Reith (Sur- 
i [veyor of Taxes), (1899) 63 J. P. 806 ; 25 E. 
| 10S0 ; 35 S. L. R. 947 — Ct. of Exch. (Sc.). 

6. Clergyman — Chaplain's Stipend — “ With- 
[ out any Deduction or Abatement for Taxes ” — • 
j Special Public Act (10 Geo. 4, e. 15)— Contract 
' of Appointment — Income Tax Act , 1842 (5 & 6 
| Viet. c. 35), s. 146, Sched. E, r. 6.] — In 1884, 

L. was appointed chaplain of a charitable 
I institution, the donors and subscribers of which 
I were incorporated by a special Act of Parliament 
| passed in 1S29. By that Act the wardens of the 
| institution were directed to pay the chaplain for 
the time being a yearly salary of not less than 
£300, nor more than £500, “without any deduc- 
tion or abatement for taxes or otherwise howso- 
ever.” L.’s appointment was made nnder the 
provisions of the Act, and his salary was fixed at 
£500 per annum. 

Held — that the determination of the amount 
of the salary was a contract between the chaplain 
and the persons appointing him ; that, notwith- 
. standing the clause in the special Act, the 
] wardens were bound by the sixth rule of 
' Sched. E of the Income Tax Act, 1842, to de- 
■ duct and pay the t^x on the salary, and that 
| the chaplain was not entitled to his salary in full 
1 without recouping the wardens the amount so 
paid. 

Re Liverpool School for Indigent Blind, 
[Lund r. The Same, [1898] 2 Ch. 669: 62 
J. P. 728 ; 67 L. J. Ch. 680 ; 79 L. T. 69 ; 47 
W. E. 7 — Byrne, J. 

7. Clerg yman — “ Salary , Perquisite , or Profit ” 
Accruing by Reason of an Office — Voluntary 
Grant from Queen Victoria Clergy Sustentation 
Fund — Income Tax Acts, 1842 (5 & 6 Viet. c. 35), 
*. 146 ; 1853 (16 & 17 Viet. c. 34), *. 2, Sched. E.] — 
An incumbent of a parish received from the Nor- 
wich Diocesan Branch of the Queen Victoria Sus- 
tentation Fund a grant each year for three years. 
The object of the diocesan branch was to make 
grants to poor beDeficed clergymen, so as to raise 
the income of all beneficed clergymen to £200 a 
year. The onus rested on each incumbent to 
decide whether his circumstances were such as 
to justify him in applying for a grant. The 
branch decided whether the grant should be 
made, and it did not follow that the grant, 
when once made, would be renewed in the 
following year. 

Held — that the grant was “ perquisite or 
profit” accruing to the incumbent by reason 
of his office within sect. 146, Sched. E, r. 1, of 
the income Tax Act, 1842, and was therefore 
chargeable as income tax. 

Decision of Div. Ct. ([1901] 2 K. B. 761 ; 
70 L. J, K. B. 725 ; 65 J, P. 376 ; 84 L. T. 661 ; 
17 T. L. E. 488) reversed. 

Herbert r. McQuade, [1902] 2 K. B. 631 ; 71 
[L. J. K. B. 884 ; 66 J. P. 692 ; 87 L. T. 349 ; 

18T.L.R 728— C. A. 
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8. Clergyman — Minister of Chapel — Profits 
Accruing by reason of Office — Grant from 
Ministers' Stipend Augmentation Fund — Income 
Tax Act , 1853 (16 & 17 Viet. c. 34), s. 2, 
Sched \D. } — A minister of a chapel received a grant 
of £50 from a fund called the Ministers’ Stipend 
Augmentation Fund. This fund was vested in 
trustees and managed by a committee of manage- 
ment, and annual grants were made from the 
fund towards the augmentation of the stipends 
of the ministers of such congregations as the 
committee might from time to time select. No 
grants were made for more than a year, and the 
committee had to pay particular regard to the 
state and condition of the congregations and to 
their ability to make adequate provision for their 
minister, and in making grants the committee 
took into consideration the applicant’s private 
income as well as that received from the con- 
gregation, his age, his training, and the length 
and value of his services. A grant ceased with 
the death or resignation of the recipient, and any 
portion unpaid at that time was not paid at all ; 
but his successor could apply for a grant, when 
his application would be separately considered. 

Held — that the grant was made by way of 
augmentation of the stipend of the minister and 
not as a personal gift, and that, therefore, the 
applicant was assessable to income tax under 
sect. 2, Sched. D, of the Income Tax Act, 1853, 
in respect of the sura granted. 

Decision of Phillimore, J. (92 L. T. 383 ; 21 
T. L. R. 42S) reversed. 

Poynting r. Faulkner, (1905) 93 L. T. 367 ; 

[21 T. L. R. 560— C. A. 

9. Clergyman — Profits accruing by reason of 

Office— Church Collections — Income Tax Acts, 
1842 (5 & 6 Viet. c. 85), 2, Sched. F, and 1853 

(16 & 17 Viet. c. 34), s. 136, Sched. E \ rr. 1, 4.] 
— A collection was made in a church of the 
Church of England on each Sunday, and before 
the collection was made it was announced to 
the congregation that a portion of the collection 
would be paid to the incumbent. The incum- 
bent was a poor man. Upon the question 
whether the incumbent was assessable to income 
tax in respect of that portion of the collections 
which was paid to him, the Income Tax Com- 
missioners found that the money was given to 
the incumbent as incumbent, but that it would 
not have been given to him if he had not been 
poor. 

Held — that the money was given to the 
incumbent because he was a poor person, and 
not as additional remuneration, and was there- 
fore personal to him, that it did not accrue to 
him by virtue of his office as incumbent, and 
that therefore he was not assessable to income 
tax in respect thereof. 

Turton r. Cooper, (1905) 92 L. T. 863 ; 21 
[T. L. R. 546 — Channel!, J. 

10. Clergyman — Easter Offerings — u Per- 
quisites or Profits Accruing by reason of his 
Office ” — Income Tax Acts , 1842 (5 & 6 Viet, 
c. 35), s. 146, rr. 1, 4, and 1853 (16 & 17 Viet. 


c. 34), s. 2, Sched. A’.]— The bishop of a diocese 
sent a letter to the churchwardens of the parishes 
m his diocese recommending to their favourable 
notice the practice of making free-will offerings 
at Easter to the parochial clergy, who were 
seldom sufficiently endowed, and stating that it 
was admitted that the clergy as a body were 
miserably underpaid, and great hardships were 
often suffered by those who possessed little or no 
private means ; and that in those circumstances 
it became the duty as well as the privilege of the 
laity to do what they could to rectify or mitigate 
hardships by free-will personal gifts ; and the 
letter concluded by a request that the Easter 
Sunday collection should be devoted to the 
personal use of the incumbent as a personal, non- 
official, free-will gift. The churchwardens of a 
parish accordingly devoted the Easter Sunday 
collection, augmented by the gifts of those who 
were unable to be present, to the use of the 
incumbent. 

Held — that the incumbent was liable to pay 
income tax thereon. 

Decision of Rrav, J, ([1907] 1 K. B. 336 ; 76 
L. J. K. B. 243 ; 95 L. T. 800 ; 23 T. L. R. 161) 
reversed. 

Cooper ?*. Blakiston, [1907J 2 K. B. 688 ; 76 

[L. J. K. B. 1041 ; 97 L. T. 531 ; 23 T. L. R. 

663— C. A. 

10a. Corporate Body — Duty on Income or 
Profits — Exemptions — Property legally appro- 
priated and applied for Promotion of Education , 
Literature , Science or the Fine Arts — Customs and 
Inland Bevenue Act , 1885 (48 & 49 Viet, e. 51), 
s. 1 1 , sub-s. (3).] — By sect. 11 of the Customs 
and Inland Revenue Act, 1885, duty is imposed 
upon the annual value, income or profits of all 
real and personal property belonging to, or 
vested in, any body corporate or unincorporate, 
subject to exemption from duty in the case of 
“ property which, or the income or profits 
whereof, shall be legally appropriated and applied 
. . . for the promotion of education, literature, 
science or the fine arts.” 

The Royal College of Surgeons was a body 
corporate, with two main objects, namely, the 
promotion of the science of surgery, and the 
promotion and encouragement of the practice of 
surgery, including examinations to qualify for 
such practice. The property of the college con- 
sisted, among other things, of general offices, an 
examination hall, and a library ; but there had 
been no appropriation of this property by con- 
veyance, declaration of trust, or otherwise, to 
the first-named of the above objects as distin- 
guished from the second. The fees received in 
respect of the examinations constituted a large 
part of the income of the college. The college 
had no school of instruction or training for 
persons seeking admission to the college. The 
above property having been assessed to the annual 
duty imposed by sect. 11 of the Customs and 
Inland Revenue Act, 1 885 : — 

Held — that as the college had two main 
objects, only such of its property as was legally 
appropriated and applied to the first-named 
object, as distinguished from the second, was 
exempt from duty within sect. 11, sub-sect. 3, of 
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, reason of its total income not exceeding £160 


* the Act. and that as none of the property in 
question was legally appropriated thereto, the 
exemption did not apply. 

The words •* legally appropriated ” mean appro- 
priated so as to create a legal obligation upon 
the part of the administrators of the property to 
apply it in a particular manner. 

Judgment of Div. Ct. (67 L. J. Q. B, 705 ; 62 
J. P. 421 ; 46 W. R. 588; 79 L. T. 89; 14 
T. L, 11. 878} affirmed. 

Ik re Royal College of Surgeons, [1899] 1 

[Q. B. 871 ; 68 L. J. Q. B. 618 ; 47 W. R. 452 ; 

80 L. T. 611 ; 15 T. L. R. 317— C. A. 

11. Court a of Justice — County and Municipal 
Buildings — Income Tax Act, 1842 (5 A 6 Viet. 
e. 35), Sched. _4.j — The general rule is that 
Courts used for the administration of justice, 
whether criminal or civil, and buildings used for 
purposes incidental to the preservation of order 
and the punishment of crime, form parts of the 
Government establishment for the administration 
of justice, and that consequently they cannot be 
subjected to assessment for income tax, unless 
they are specially mentioned in the Act as 
being liable to such assessment. All these build- 
ings are provided and maintained for purposes of 
the Government, which are, according to the 
theory of the constitution, administered by the 
sovereign. But county and municipal buildings 
which do not fall under that description are liable 
to assessment for income tax. 

Where a county hall is built and is used 
primarily and usually for the performance of 
county business, and only exceptionally and 
accidentally for the purposes of a Court of justice, 
it cannot be regarded as part of the King’s estab- 
lishment for the administration of justice, and 
for similar reasons, rooms occupied by the town- 
clerk and procurator-fiscal cannot be regarded as 
forming parts of that establishment. 

Brown (Surveyor of Taxes) r. Smith, (1902) 
[4 F. 31— Exch. (Sc.). 

12 . Exemption — 11 Almshouse'" — 11 Mouse pro- 
Tided for the Jteception or Belief of Poor 
Persons” — Home for Poor Ladies — Income Tax 
Act , 1842 (5 & 6 Viet. e. 35), s. 61, No. 6, 
clause 2.] — A house founded for ladies in reduced 
circumstances, who had an income not less than 
£25 and not exceeding £55 a year, where each 
lady was provided with a room free of charge, 
held to be an “almshouse” within the meaning 
of the Income Tax Act, 1842, s. 61, No. 6, 
clause 2, so as to come within the exemptions 
from income tax. 

The Trustees of the Mary Clarke Home 

[r. Anderson, [1904] 2 K. B. 645; 73 L. J. 

K. B, 806 ; 91 L. T. 457 ; 20 T. L. E. 626— 

Channell, J. 

13. Exemption — Limited Company — Income 
not exceeding £160 — Income Tax Act, 1842 
(5 & 6 Viet. c. 35), ss. 163, 192 — Pi nance Act , 
1894 (57 & 58 Viet. c. 30), s. 34.]— A limited 
company registered under the Companies Acts 
is not exempt from payment of income tax by 


j a year. 

| Mylam v . The Market Harborough Advkr- 
! [TISER Co., Ld., [1905] 1 K. B. 708; 74 
I L. J. K. B. 205 ; 53 W. K. 478 ; 92 L. T. 94 ; 
j 21 T. L. R. 201 — Phillimore, J. 

j 14 . Exemption — Unincorporated Society — 
i Political Association — Income Tax Act , 1842 
|(o & 6 Viet. t\ 35), ss. 40, 163, 192.]— An unin- 
| corporated society (<?.y., a political association) 
j whose aggregate income is less than £160 per 
: annum is not on that account entitled to exemp- 
tion from income tax under sect. 163 of the 
Income Tax Act, 1842. 

Decision of Court of Session (7 F. 119) reversed. 

Curtis r. Old Monkland Conservative 
[ [Association. [1906] A. C. 86; 75 L. J. P. C. 

; 31 ; 94 L. T. 7 ; 22 T. L. R. 177— H. L. (Sc.). 

i 15. Interest on Colonial Investments — Sums 

sent hy Insurance Society for Investment in 
Colony — Monies remitted hack from Colony — 
llh ether repaid Principal or Interest — Income 
Tax Act , 1842 (5 & 6 Viet. c. 35), a 100, 
Sched. I), Case 4.] — An insurance society had 
between 1885 and 1890 sent out to Australia for 
investment large sums of money, amounting at 
the enchof 1898 to.one-and-a-half millions. Until 
1 893 the interest on these investments was re- 
tained in Australia and invested. The question 
now arose whether £200,000 sent over from 
Australia in 1898 was to be treated as repaid 
principal, or as taxable income. 

The society endeavoured to earmark various 
sums as being repayments of . specific loans, but 
the whole of the society’s monies in Australia 
(except one sum of £5,000) had been mixed in 
one banking account, and the Court of Session 
held that the £200,000 must be regarded as 
income and liable to taxation. The society 
appealed. 

Held — that the question was one of fact, and 
bad been rightly decided. The onus was on the 
society, and they could not discharge themselves 
of it by merely calling these sums repaid capital ; 
further, the fact of large remittances being made 
in two consecutive years was (unless explained) 
suggestive of their being income, and so also was 
the fact that, in spite of such remittances, there 
was £300,000 now invested in Australia in excess 
of the total amount sent over from England in 
1885—1890. 

Judgment of the First Division of the Court 
of Session ( (1901) 3 F. 874) affirmed. 

Scottish Provident Association v. Allan, 

[1903] A. C. 129 ; 72 L. J. P. C. 70 ; 67 

J. P. 341 ; 88 L. T. 478; 19 T. D. R. 432— 
, . H. L. (Sc.). 

16. Land Company — Buying and Selling Land 
— Method of Ascertaining Profits.] — A company, 
whose business consisted in buying and selling 
land and rights in land, bought a piece of vacant 
ground for £898, and after erecting houses upon 
it burdened each house with a feu duty ; the 
feu duties in all amounting to £114 per annum. 
The company then sold the feu duties for £3,135, 
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but retained the land and houses. The Inland 
Revenue claimed income tax on the difference 
between £898 and £3,135 as profit earned by 
the company. 

Held — that the claim could not be sustained, 
for the price of £3,135 was partly due to the 
erection of houses by the company. 

Hurtado v. Cardonald Feuing Co., [1907] 
[S. C. 36— Ct. of Sess. 

17. Life Assurance Company — Mutual Insur- 
ance — Annual Profits and Gains — Accumulation 

Participating Policies — Return of Premiums 
as “ rebate or discount ” — Income Tax Act , 1853 j 
(16 & 17 Viet. c. 34), Sched. D .~\ — A life assurance 
company by its charter limited the interest pay- 
able to ihe holders of its capital stock to 7 per 
cent., and the earnings and receipts of the com- 
pany over and above this fixed dividend, and the 
losses and expenses on the year's trading were to 
be accumulated. The insurance business of the 
company was expressed to be conducted upon 
the mutual plan, and every five years each 
policy-holder was to be credited with a share of 
the accumulated surplus, to be applied by him 
either in the purchase of an additional amount 
of insurance payable at his death, or, at his 
option, to the purchase of an annuity in reduc- 
tion of his future premiums. The amount of the 
surplus funds to be so divided at these quin- 
quennial distributions was to be entirely a 
matter for the discretion of the directors of the 
company. 

Held — that the accumulated funds of the 
company were not the property of the policy- 
holders, and that the returns from surplus did 
not pass to them by the constitution of the 
company, but were payments made them arising 
out of the “ profits” earned by the company, 
and the money so to be divided had rightly been 
assessed to income tax under Hched. D. 

Last v. London Assurance Corporation ( (1885) 
10 App. Cas. 438 ; 55 L. J. Q. B. 92 ; 50 J. P. 
116 ; 34 W. R. 233 ; 53 L. T. 634) and Mew York 
Life Insurance Co. v. Styles ((1889) 14 App. 
Cas. 381 ; 59 L. J. Q. B. 291 ; 61 L. T. 201) 
considered. 

Decision of Div. Ct. ([1899] 2 Q. B. 439 ; 68 
L. J. Q. B. 772 ; 47 W. R. 556 ; 80 L.T. 728 ; 15 
T. L. R. 376) affirmed. 

Equitable Life Assurance Society of the 

[United States r. Bishop, [1900] 1 Q B. 

177 ; 69 L. J. Q. B. 252 ; 48 W. R. 341 ; 81 
L. T. 693 ; 16 T. L. R. 74— C. A. 

18. Sewer — *“ Hereditament Capable of Actual 
Occupation ” — Income Tax Acf 1842 (5 & 6 Viet. 
c. 35), s. 60, Sched. A (Mbs. 1 and 3).] — A sewer 
was vested in and under the control of a sewer- 
age board for a united drainage district as the 
local sanitary authority for the purposes of such 
sewer. The sewer, which was about seventeen 
and a quarter miles in length, was constructed 
partly underground, partly on the surface, and 
partly in an artificial embankment; and no 
change was made by reason of its construction 


in the "assessment under Sched. A of the Income 
Tax Act, 1842, of the owners or occupiers of the 
lands over, through, or under which the sewer 
was constructed. The sewerage board derived 
no profit from the sewer. 

Held — that the sewer was a hereditament 
capable of actual occupation, of which the sewer- 
age board was in occupation, and that the board 
was assessable to income tax under the Income 
Tax Act, 1842, s. 60, Sched. A (No. 1), upon 
the annual value of the sewer. 

Sched, A (No. 3) applies to the properties 
therein specified when such properties are used 
as trading concerns for the purpose of earning 
profits ; and a sewer vested in a public authority 
and out of which no profit can be made is assess- 
able under No. 1 and not under No. 3. 

Decisions of Walton, J. ([1906] 1 K , B, *294; 
75 L. J. K. B. 202 ; 70 J. P. 240 ; 94 L. T. 20 ; 
54 W. R. 440 ; 22 T. L. R. 213 ; 4 L. G. R. 241) 
and C. A. ([1907] 1 K. B. 490 ; 76 L. J. K. B. 
2S2 ; 71 J. P. 76 ; 96 L. T. 282 ; 23 T. L. R. 105 ; 
5 L. G. R. 189) affirmed. 

Ystradyfodwg and Pontypridd Main 

[Sewerage Board i\ Bensted, [1907] 

A. C. 264 ; 76 L. J. K. B. 876 ; 71 J. P. 425 ; 

97 L. T. 141 ; 23 T. L. R. 621 ; 5 L. G. R. 865 

— H. L. (E.). 

19. Railway — Interest guaranteed by South 
African Republic — Line taken by British 
Government — Payment of Arrears — Income 
Tax Act, 1853 (16 A 17 Viet. c. 34), Sched. D.] — 
On November 2nd, 1895, the South African 
Republic granted to S. a concession for the con- 
struction of a railway, and guaranteed to a 
company, which was formed to take over the 
railway, interest at 4 per cent, on its share 
capital. 

On October 11th, 1899, war having broken 
out, the line was seized and worked by the 
British military authorities until the end of the 
w^-r. 

On February 18th, 1902, the British Govern- 
ment gave notice to expropriate the railway 
under the terms of the concession. 

They recognised the validity of the concession, 
and admitted liability to pay all arrears of 
interest. They paid £97,506 16s. 11 d. as 
| “ guaranteed interest on share capital at 4 per 
cent, per annum from January 1st, 1889, to 
November 14th, 1903,” in addition to the other 
payments on the expropriation. 

Held — that the Crown was entitled to income 
| tax on the sum of £97,506 16s. 11$. 

Pretoria-Pietersburg Ry. Co., Ld. v. El- 
[wood, (1906)95 L. T. 468— Walton, J, 

20. Schoolmaster's Salary — Increase of Salary 
retained to form Provident Fund— Master entitled 
on Retiring to part of Accumulations in any 
event , , to part only Contingently — Income Tax 
Act , 1842 (5 & 6 Viet. c. 35), s. 146, Sched. E, 
r. 1.] — The governors of a public school formed 
a masters’ provident fund by the following 
scheme : — They granted to each master (a) a 
certain percentage of his salary as an increase 
thereof, and (b) a similar percentage as a further 
increase. 
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Both these percentages were retained by the 
governors and accumulated at compound 
interest. 

A master was compelled to join the scheme, 
and on retiring was entitled in any event to his 
a a ” percentages and accretions thereto, and 
upon certain contingencies to his “ b ” percent- 
ages and accretions. 

Held— that both * 4 a” and “b” percentages 
must be regarded as income, and were liable to 
income tax. 

Hudson v. GribUe ([1903] 1 K. B. 517; 72 
L. J. K, B. 242 ; 67 J. P. 85 ; 50 W. R. 457 ; 88 
L, T. 186 ; 19 T. L. R. 260— C. A., No. 59, infra') 
followed. 

Smyth r. Stretton, (1904) 90 L. T. 756 ; 20 

[T. L. E. 443 : 53 W. R. 2SS — Channell, J. 

21. Share of Profits of a Business placed to 
Credit of Employees — Contingent and Defeasible i 
Interest.] — By a deed of arrangement the owner ; 
of a business provided that from and after his j 
death certain of his employees should have a 
u prospective interest ” in the profits and in the 
business itself u if acquired by them.” It was 
provided — first, that the provisions in favour of 
the selected employees should not become vested 
interests until the whole of the grantor’s capital 
had been paid out ; secondly, that it should not 
be competent for any employee to sell or dispose 
of his interest ; thirdly, that the whole net 
profits of the business, after paying interest on 
the grantor’s capital, rent, and depreciation, 
should be divided amongst the selected employees, 
and that 10 per cent, thereof should be paid to 
them in cash, but that the remaining profits 
should not be drawn out by them, but merely 
credited to their accounts until the whole of the 
grantor’s capital had been paid out ; fourthly, 
that upon payment of the grantor’s capital and 
a sum fixed as the price of the factory, and of 
the amount at the credit of deceased, bankrupt, 
or retired employees, the grantor’s testamentary 
trustees should convey the business and the 
factory to the surviving employees ; and fifthly, 
that the employees should at any time be entitled 
to purchase the business for the sum at the 
grantor’s credit. The business was to be carried 
on by the employees, but the grantor’s testamen- 
tary trustees were given power to appoint 
managers, &c., to dismiss any of the selected 
employees for misconduct, and, if the busi- 
ness could not be carried on at a profit, to wind 
it up. 

Held — that the share of the 90 per cent, of 
profits placed to the credit of one of the selected 


22. Waterworks of Local Authority — Sale of 
Water— Profits of Trading — Application of 
j Profits to Sinking Fund.] — A local authority, in 
! the* exercise of their statutory powers, entered 
into contracts to supply with water certain 
parishes being districts outside the area of the 
local authority. 

Held — that income tax was payable in respect 
of the surplus over annual expenditure of the 
sums received by the local authority ; and that 
income tax was payable in respect of the portions 
of that surplus which were appropriated to the 
| sinking fund provided for the redemption of 
| capital debt. 

Mersey Docks and Harbour Board v. Lucas 
! ((1883) 8 App. Cas. 891 ; 53 L. J. Q. B. 4 ; 48 
I J. P. 212 ; 49 L. T. 781 : 32 W. R. 34— H. L. (E.)) 

! followed. 

Harris e. Irvine Corporation, (1901) 2 F. 

[1080 ; 65 J. P. 661. 

22a. Unincorporate Body — Real PropeHy — 
“ Annual Value , Income or Profits ” — Principle 
of Assessment — Gate-money — Customs and Inland 
j Become Act, 1885 (4S & 49 Viet. c. 51), s. 11.] 

, — The Surrey County Cricket Club, an unincor- 
, pointed body, were the lessees of Kennington 
| Oval at a rent of £750 per annum, the lessees 
I paying all rents and taxes. Certain parts of the 
! property comprised in the lease were underlet by 
j the club. The rest of the ground was in hand 
i and in the possession of the club. The club had 
also certain investments of stocks, the income of 
which appeared in the revenue account. The 
only other receipts of the club were, first the 
subscriptions and entrance fees paid by members 
of the club, and secondly, gate-moneys and other 
payments received from the public for viewing 
the cricket and other matches played from time 
! to time on the ground. Except as hereinbefore 
stated the club had no property real or personal. 
The club paid income tax under Sched. D in the 
usual way. 

Held — that it would be unfair to tax the 
income twice over — once under Sched. D, and 
again under sect. 1 1 of the Customs and Inland 
Revenue Act, 1885 ; and that the annual value 
of the real property should be charged in 
accordance with an assessment under Sched. A 
of the Income Tax Act, 1853, subject to a reduc- 
tion of some kind under the words at the close of 
sect. 11, e.g 10 per cent. 

In re Surrey County Cricket Club, [1901] 

[2 K. B. 400 ; 70 L. J. K. B. 823 ; 65 J. P. 

48S ; 85 L. T. 213 ; 17 T. L. R. 494 ; 50 W.R. 

173— Div. Ct. 


employees in the books of the business under the 
provisions of the deed was not to be reckoned 
as part of his income for the purposes of the 
Income Tax Acts. 

Hudson v. Dribble ([1903] 1 K. B. 517 ; 72 
L. J. K. B. 242 ; 67 J. P. 85 ; 50 W. R. 457 ; 88 
L. T. 186 ; 19 T. L. R. 260— C. A., No. 59, infra) 
and Smyth v. Stretton ((1904) 90 L. T. 756 ; 20 
T. L. E. 443 — Channell, J., supra) distinguished. 

Walker t\ Reitt, (1906) 8 F. 381— Ct. of 

[Sess. 


(b) Profits earned Abroad. 

23. Business carried on partly in Great 
Bntain and partly in the United States of 
AmeHca — Jurisdiction of General Commissimers 
for District — Prohibition — Income Tax Act , 
1842 (5 & 6 Viet. c. 35), ss. 106, 108, 111—117.] 
— The K. Co. carried on a business and had their 
head and seat and directing power in this 
country within the jurisdiction of the General 
Commissioners of Taxes for. Clerkenwell, and 
was undoubtedly liable to be assessed to income 
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tax under Sched. D in this country, and a 
question arose between the K. Co. and* the Com- 
missioners as to the amount of trade upon which 
the company was liable to pay income tax, the 
company asserting that they were not liable to 
pay income tax upon the profits of the Rochester 
business in Yew York, U.S.A. The Commis- 
sioners asserted that the Rochester trade was 
carried on by the K. Co. in this country under 
such circumstances as to make the profits of the 
Rochester trade assessable to the income tax in 
this country and as profits of the K. Co. 

Held — that the Commissioners had jurisdic- 
tion so to determine and were right, and if they 
were wrong it was a matter for appeal as provided 
by the Taxes Management Act, 1880, and not 
prohibition. 

Rex e. General Commissioners of Taxes 

[for Clerk enwell, [1901] 2 K. B. 879 ; 70 

L. J. K. B. 1010 ; 65 J. P. 724 ; 85 L. T. 508 ; 

17 T. L. K. 744— C. A. 

24. Company — Foreign Begistrationand Office 
— Control in England — Income Tax Act , 1858 
(16 & 17 Yict.c. 84), Sched. D.] — A shipping com- 
pany was registered in Yew Zealand and had its 
registered office there. Its head office m London 
directed the whole business of the company in 
all countries. 

Held — that the company was rightly assessed 
to income tax. 

Decision of Bray, J ( (1907) 96 L. T. 50 ; 28 
T. L. R. 218) affirmed. 

Yew Zealand Shipping Co., Ld. r. Stephens, 
[1907] 24 T. L. R. 172— C. A. 

25. English Limited Company carrying on a 
Business Abroad — Profits and Cains in Part 
remitted to England — Assessment of Income Tax 
on all Profits and Gains, whether remitted to j 
England or not — Income Tax Act , 1858 (16 6c 17 j 
Viet. c. 34), s. 2, Sched. B.] — An English, 
company formed under the Companies Acts 
and registered in London had power by its 
memorandum of association to acquire the whole 
or part of the capital stock of an American 
incorporated association, then carrying on a 
brewing business in the State of Missouri, 
in the United States, and to allow the legal 
estate and interest in any business or property 
acquired by the company to be vested in and 
carried on by any American company upon trust 
for, and as agents or nominees of, the English 
company. The English company acquired the 
whole of the share capital of the American asso- 
ciation except fourteen shares (directors’ quali- 
fication shares). The brewing operations were 
carried on in the State of Missouri exclusively, 
and under the immediate management of the 
directors of the American association, and the 
breweries and other property were vested in that 
association, and the officers and employees were 
appointed by the American directors. At the end 
of each financial year copies of the balance-sheet 
and profit and loss account of the American asso- 
ciation were sent to the English company, and 
after considering them, the directors of that com- 
pany informed the American association as to 


what dividend they thought ought to be declared, 
and the American association habitually declared 
a dividend at the rate mentioned. In the reports 
and aceuunts of the English company the 
breweries, business and profits were treated as 
being the property and under the control of the 
English company, and the directors of the 
American association were referred to as the 
board of management in St. Louis.” The 
accounts of the breweries were audited annually 
by an English accountant sent for the purpose 
by the English company. The amount of the 
dividend on the shares held by the English com- 
pany was transmitted to England for distribution 
amongst the shareholders. 

Held— that the brewing business was in sub- 
stance the business of the English company, and 
that they were liable to be assessed to income tax 
under sect. 2, Sched. D, of the Income Tax Act, 
1858, in respect of the annual profits or gains 
arising from that business. 

St. Louis Breweries, Ld. r. Apthorpe (Sur- 
veyor of Taxes), (1899) 68 J. P. 185 ; 47 W. R. 

834 ; 79 L. T. 551 ; 15 T. L. R. 112— Div. Ct. 

26. English Limited* Company carrying on 
Business Abroad — Profits and Gains in Part 
remitted to England — Control of Business in 
England — Assessment of Income Tax on all 
Profits and Gains , whether remitted to England 
or not — Income Tax Act , 1853 (16 k 17 Viet. 
c. 34), s. 2, Sched. D.] — (a) If a business is 
wholly carried on in this country, the whole of 
the profits must be assessed to the income tax of 
this country. 

(b) If a business is earned on partly in this 
country and partly abroad, the whole of the 
profits, whether made here or abroad, must be 
assessed to the income tax of this country. 

(c) If a business is wholly carried on abroad, 
the profits received in this country must alone be 
assessed to the income tax of this country. 

Whether a business is carried on partly here 
and partly abroad is a question of fact. 

The Court can only look at the facts in the 
case stated under sect. 59, sub-sect. 1, of the Taxes 
Management Act, 1880, and will not refer to 
anything outside the case. 

From the statements in the case it appeared that 
an English company registered under the Com- 
panies Acts owned all the property of an Ameri- 
can company except the real property, and the 
American company was kept alive on account of 
the lqws of the State of Illinois as to real pro- 
perty. All the shares except three in the Ameri- 
can company were transferred to the English 
company. The trade was carried on in Illinois, 
and all the profits 'were earned in America ; but 
the English company had the power to manage 
the business at Chicago, and the directors dele- 
gated that power to the directors of the American 
company in Chicago. A portion of the profits 
.was transmitted to England. 

Held — that the English company carried on 
business partly here and partly in Chicago. An 
important fact to consider was that the ultimate 
tribunal of control was in England. 

San Paulo ( Brazilian ) By. Co. v. Carter 
([1896] A. C, 31 ; 65 L, J, Q. B. 161 ; 60 J. P, 
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84 ; 44 W. £. 330 ; 73 L. T. 53S — H. L. (E.)) 
followed. 

Apthobpe r. Petek Schoenhofen Brewing 

[Co., Ld., (1899) 80 L. T. 395 ; 15 T. L. B. 245 

— C. A. 

27. English Company holding 98 per cent . of 
the Shares of a Foreign Company — Control and 
Management — Income Tax Act . 1842 (5 & 0 Viet. 
c. 35), a*. 100, Sched. D, Case 1.]— On Novem- 
ber loth, 1898. the English company of Ko- 
dak, Ld., was registered under the Companies 
Acts for the purpose (inter alia') of acquiring 
not less than 95 per cent, of the shares of the 
American Eastman Kodak Company. Kodak, 
Ld., acquired 98 per cent, of the total number 
of shares of the Eastman Kodak Company. 
There were, however, and always had been, 
thirty additional shareholders holding SIS 
shares of the Eastman Kodak Company, who 
were independent of Kodak, Ld. Some of these 
shares were held by the seven directors or 
trustees as qualifying shares. The American 
company were manufacturers and vendors, and 
the English company were buyers, but the 
English company had never controlled, or inter- 
fered in, the management of the American com- 
pany, nor attempted to do so. 

Held — that the English company had no right 
of control over the profits of the American com- 
pany, but were simply shareholders ; that there 
was no relation of principal and agent, or master 
and servant existing between the companies, 
and that the Euglish company could not be 
assessed under the first case of Sched. D on the 
full amount of the profits of the American 
company. 

Decision of Phillimore, J. ([1902] 2 K.B. 450 ; 
71 L. J. K. B. 791 ; 67 J. P. 26 ; 51 W. B. 75 : 
18 T. L. Pi. 686) affirmed. 

Kodak, Ld. v. Clark, [1903] 1 K. B. 505 ; 72 

[L. J.‘ K. B. 369 ; 67 J. P. 213 ; 51 W. B. 459 : 

SS L. T. 155 ; 19 T. L. B. 243— C. A. 


of the entire business the directors determined 
what amount of profits should be divided between, 
the share and policy holders. 

Held— that the interest and dividends from 
the securities in the East Indies were construc- 
tively received by the society in the United 
Kingdom, and as such were assessable under the 
Income Tax Act. 1842, Sched. D, Case 4. 

Universal Life Assurance Society y. 

; Bishop, (1899) 68 L. J. Q. B. 962 ; 64 J. P. 5 ; 

81 L. T. 422— Div. Ct. 

But see Gresham Life Assurance Society 
v. Bishop , infra. 

29. Insurance Company — Branch Business 
Abroad — Interest and Dividends from Securities 
out of the United Kingdom — B,eceij)t in United 
Kingdom of such Interest and Dividends — Income 
Tax Act , 1842 (5 & 6 Viet. c. 35), s. 100, Sched. 
D. Case 4 — Income Tax Act , 1853 (16 & 
17 Viet. c. 34), s. 2, Sched. D , s. 5.] — The 
appellants carried on the business of a life 
assurance society with head offices and directors 
in London. They had funds invested in foreign 
countries, and the interest and dividends on 
such securities were either re-invested in such 
countries or remitted direct to other foreign 
countries for investment there. The appellants 
also carried on business in foreign countries by 
local agents, but the business w r as one indivisible 
business. The interest and dividends from 
securities in such foreign countries were invested 
in such countries or applied for establishment 
expenses in such countries, or remitted direct to 
other foreign countries for investment. If such 
interest and dividends had not been retained in 
such foreign countries, or remitted from one 
foreign country to another, the appellants would 
have been obliged to send out money from the 
United Kingdom to their agencies to meet the 
establishment charges. Such interest and divi- 
dends were included as money received by the 
appellants in the revenue accounts, upon wffiich 
the surplus of profits was ascertained. The 
accounts w r ere made out at the head* office in 
London. 


28 . Insurance Company — Branch Business i 
Abroad — Dividends from Securities out of the 
United Kingdom — Constructive Beceipt in the j 
United Kingdom of such Dividends — Income Tax i 
Act , 1842 (5 ic 6 Viet. c. 35), s. 100.] — A life j 
assurance society having its head office and ! 
directors in the United Kingdom carried on | 
business in the East Indies by means of branches j 
with agents and committees of management, j 
The monies received at the branches in the East | 
Indies ineludai interest and dividends arising j 
from securities in her Majesty’s dominions out- J 
side the United Kingdom and were used, as far j 
as required, in liquidation of payments at the 
branches, any balance being retained for use as 
required or dealt with by the directors in London. 
An equivalent for the amount of such dividends, 
if not retained abroad, would have to be sent' 
from time to time to the East Indies by the: 
directors from the United Kingdom for the dis* 
charge of the obligations of the society’s business . 
in India. The accounts of the society wei<& 
made up yearly, and from t-he aggregate "results 1 


Held — that such interest and dividends were 
not received in account in the United Kingdom, 
and were not liable to be assessed to income tax 
under the Income Tax Act, 1842, s. 100, Sched. D, 
Case 4. 

Decision of C. A. ( [1901] 1 K. B. 153 ; 70 L. J. 
K. B. 298 ; 65 J. P. 4 ; 83 L. T. 654 ; 17 T. L. B. 
75) reversed. 

Gresham Life Assurance Society v. 

[Bishop, [1902] A. C. 287 ; 71 L. J. K.B. 618 ; 

66 J. P. 755 ; 50 W. E, 593 ; 86 L. T. 693 ; 18 
T. L. B. 626— H. L. (E.). 

30 . Non-residents — Carrying on Business in 
United Kingdom — Itesident Agent — Taxable 
through him for Profits — Income Tax Act , 1842 
(5 & 6 Viet, c . 35), ss. 41, 44.] — J. P. S. are pro- 
vision manufacturers in U.S.A., and S. and H. 
are commission agents in L., in the United King- 
dom, and at irregular intervals and in varying 
quantities J. P. S. consign to S. and H. goods 
for sale on commission. 
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There is no agreement between them, but con- 
signment notes are sent with each lot of goods 
showing the amount drawn against each lot. and 
bills of lading with the drafts attached are sent 
by mail, 

S. and H. take up the drafts and realise the 
goods. 

The risk of profit or loss on each transaction 
rests with J. 1*. S. 

S. and H. fix the prices of the goods, invoice 
the goods in their own name, receive the proceeds 
of the sales, and assume responsibility of pay- 
ment by the purchasers. They from time to 
time send statements to J. P. S. showing their 
receipts and debiting the account with their 
commission. They remit to or draw upon 

J. P. 8. for the credit or debit balance as the 
case may be. 

Held — that income tax payable on the 
profits of these transactions as the business was 
carried on by J. P. S. in the United Kingdom, 
where they were non-resident. Therefore 8. and 
H. were rightly assessed as their agents. 

Watson r. 8 andie, [1S081 1 Q. B. 82b ; 07 L. J. 

[Q. B. 819 ; 7T L. T. 528": 14 T. L. K. 124 ; 4b 
W. R. 202— Div. Ot. 

31. Interest earned Abroad — Constructive 
Remittance — Income Tax Act , 1842 (5 & 0 Viet. 
c. 35), s. 100. Sebed. I), Case 4.] — A proprietary 
insurance company which derived interest from 
its foreign and Colonial investments, did not 
remit the interest borne but retained it in the 
countries where it was earned, and invested it or 
otherwise applied it there. The interest was 
entered in the company's accounts and taken 
into account in estimating the amount of profit 
to be divided by way of bonus, dividend or other- 
wise. 

Held (Lord Young dissenting) — that it was 
not constructively received in this country so as 
to be chargeable with duty under Case 4 of 
Sched. I) of the Income Tax' Act, 1842. 

Forbes v. Scottish Provident Institution 
((1805) 23 B. 322) followed. 

Scottish Mortgage Co. of Few Mexico v. Inland 
Revenue ((188b) 14 R. 98, distinguished. 

Gresham Life Assurance Society v. Risk op 
.( [1901] 1 Q. B. 158 ; 70 L. J. Q. B. 298 ; 65 J. P. 
4j 83 L. T. b54 ; 17 T. L. R. 75— C. A., see\ 
No. 29, supra) disapproved. 

Standard Life Assurance Co. r. Allan. 

[(1901) 8 F. 805. 

32. “ Residing in United Kingdom ” — Com- 
pany registered Abroad — Read Office and 
Directors' Meetings in Lend on —Income Tax 
Act , 1858 (16 & 17 'Viet, c . 34), #. 2, Sched. D.]— A 
company registered abroad, but having its head ! 
office in London where directors’ meetings are 
held and the business controlled, is assessable to 
income tax as “a person residing in the United 
Kingdom.” 

A company was registered in South Africa for 
the purpose of purchasing and prospecting lands j 
with mining possibilities in South Africa, and of 


forming companies to work the same, and making 
markets in and realising the shares of those com- 
panies on the stock markets of various cities in 
Europe, in elm ling London. The general meet- 
ings of the company were held in South Africa. 
The meetings of the directors, some of whom 
were resident in England and some abroad, were 
held in London, though the articles of association 
gave power to hold the meetings at various cities 
abroad, and the control of the business proceeded 
from the board in London. 

FIeld— that the fact of the registration of the 
company in South Africa did not prevent it 
being resident in the United Kingdom ; that the 
company was resident in the United Kingdom ; 
and that therefore it was assessable to income 
tax under sect. 2, Sched. D, para. 1, of the 
Income Tax Act, 1853, upon the whole of the 
profits of its business. 

Goertz & Co. v. Bell, [1904] 2 K, B. 136 : 73 

FL. J. K. B. 448 ; 53 W. R. 64 ; 90 L. T. 675 ; 

20 T. L. IL 348 — Channel!, J. 

33. ''Residing in the United. Kingdom ” — 
Income 7 ax Acts , 1842 (5 b Viet. e. 35), s. 39, 
and 1833 (16 & 17 Viet. e. 34), s. 2,]— An 
English merchant carried on business, and 
usually resided, in Madras . His wife and children 
lived in a house in England belonging to her ; 
and in most rears he spent several months with 
them there. During the twelve months ending 
April 5, 1903, he was, however, never in England. 

Held — that he could not be said to be a 
person “residing in the United Kingdom ” and 
was not liable to be assessed for income tax. 

Turnbull v. Inlaxd Revenue, (1903) 7 F. 1 

[ — Ct. of Sess. 

34. “ Residing in the United Kingdom ” — 
j Company registered Abroad — Head Office 
j Abroad — Directing Power in the United 
i Kingdom — Income Tax Act, 1833 (16 & 17 
| Viet. c. 34), s. 2, Sched. D .] — A diamond 

mining company was registered and had its head 
office abroad. The general meetings of the share- 
holders were held abroad where the mine was 
situate, but a certain number of the directors 
were obliged to reside in London, and meetings 
of the directors took place both in London and 
abroad. The contracts for the sale of the dia- 
monds and for controlling the price in the 
market were made in London. 

Held, upon the facts — that the direction and 
control of the policy and important operations 
of the company were exercised in London, and 
that, therefore, the company was resident in the 
United Kingdom within the meaning of sect. 2, 
8ched. D, of the Income Tax Act, 1853, and 
was assessable to income tax upon the whole of 
its profits. 

Decision of C. A. ([1905) 2 K. B. 612 ; 74 L. J. 

K. B. 934 ; 54 W. R. 9 ,* 93 L. T. 63 ; 21 T.L.R. 
578) affirmed. 

De Beers Consolidated Mines, Ld. v. Howe, 

[1906] A. C. 455 ; 75 L. J. K. B. 858 ; 95 

L. T. 221 ; 22 T. L. R. 756 ; 13 Mans. 394 

— H. L. 
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35. Residing hi the United King tlom" — Com- 
pa n g registered in England — Company owning 
all the Shares in Foreiytt Company — Profits in 
Foreign Company— Income Tax Act, 1S53 (10 & 
17 Tier, c . 34), S cited, Df — An English company, 
registered under the Companies Acts, held all the 
shares in a German company which was registered 
as a joint stock company in Germany witklimited 
liability. The members of the board of manage- 
ment of the German company were also 
directors of the English company, and the 
members of the board of supervision were 
nominees of the English company. Out of the 
profits of the German company for the year in 
question, a sum of £15,000 was, in accordance 
with the requirements of German law, transferred i 
to the patents depreciation fund before dividing ' 
- the profits. The Income Tax Commissioners 1 
came to the conclusion that the English company ; 
controlled the German company from England, ' 
and that the entire business of the German com- : 
pany was carried on bv, and was the business of, 
the English company, and that the £15,000 were j 
profits of the English company assessable to 
income tax. 

Held — that, as the two companies were dis- 
tinct entities, the fact that the English company 
owned all the shares in the German company did 
not make the German company a mere alias or 
a trustee or agent for the English company ; that 
the profits of the German company were not the 
profits of the English company, and that there- 
fore the English company were not assessable to 
income tax in respect of the £15,000. 

The Gramophone and Typewriter, Ld. r . 

[Stanley, [1900] 2 K. B. 856 ; 75 L. J. 3L B. 

1031 ; 95 L. T. 461 ; 22 T. L. R. SIS— 

Walton, J. 

IL ASSESSMENT AND COLLECTION. 

(a) In General. 

See Bankruptcy, No. 165. 

36. Appeal — Further Statement— Xo Question 
of Law arising — Appeal dismissed. ] — When an 
appeal from the Divisional Court, who held that j 
the Income Tax Commissioners were right, came j 
on for hearing and had been partly argued, the 
Court sent the case back to the Commissioners 
for a further statement, U pon the further state- 
ment being made by the Commissioners, it was 
admitted that no question of law arose. 

Held— that, there being no question of law, the j 
appeal must be dismissed. 

Peninsular and Oriental Steam Nayiga- j 

[tion Co. v. Leslie, (1900) 82 L. T. 137— ! 

C. A. 

37. Loss in any Trade , Sfe. — Adjustment — 

Certiorari to question Decision of Commissioners — 
Customs and Inland Revenue Act , 1890 (53 Yict. 
c. 8), 23.] — If Commissioners of Income Tax 

when purporting to act under sect. 23 of the 
Customs and Inland Revenue Act, 1890, consider 
a wrong question, their decision may be reviewed 
on certiorari ; sec us if they in fact consider the 
right question, but decide it erroneously. ; 


■ | Under that section the Commissioners ought to 
i consider the person’s total income from all sources, 
and then whether he has sustained a loss in any 
trade, &c. ; if he has done so he may be entitled 
i to some adjustment in respect of the tax already 
paid on, e.g investments. 

R. r. Commissioners of Income Tax, (1904) 
[91 L. T. 94— Div. Ct. 

38. New Business” — Company Owners of 
One Ship for Three Tears — Owners of Part of 
another Ship for Fight Months — Whether they 
\ can he combined in One Assessment— Income Tax 
Act 1842 (5 & 6 Viet. e. 35), s. 100, Scked. D , 2, 
3.] — During the years 189S, 1899, and 1900 a 
steamship company owned the whole of The 
Broohsi.de , and during the last eight months 
of 1900 fifty-nine sixty-fourths of The Glen 
Dock art. The surveyor of taxes contended that, 
as The Glen Dochart was not the sole property 
of the company, and was a concern carried on 
by two or more persons jointly, it must be 
treated as a separate concern and assessed sepa- 
rately. On the other hand, the company contended 
that the proper way to arrive at the correct 
assessment was to add together the three years’ 
profit of the one vessel, and the eight months’ 
profit of the other, and divide the result by three. 

Held — that The Glen Dochart must be 
separately assessed. 

Attorney- General v. BorrodaileC 1814) 1 Price, 
148) followed. 

Farrell i\ The Sunderland Steamship Co., 

[Ld., (1903) 67 J. P. 209; 88 L. T. 741; 9 
Asp. M. C. 416 — Ridley, J. 

39. Xew Business — Purchase of small Bank 
by larger Bank — w Succession ” — Enlargement 
! of old Business — Proper Mode of Assessment — 

; Income Tax Act, 1842 (5 & 6 Yict. c. 35), 100, 

; Scked. D , Case 1, r. 1 ; Cases 1 & 2, r. 4.] — The 
I National Provincial Bank purchased the whole 
j business of the County of Stafford Bank, whose only 
office was at W., as from December 31st, 1899 ; 
i and from that date the business was carried on 
at the cost, and for the profit, of the purchasers 
till March 5th, 1900, when the old bank closed its 
doors, re-opening next day as the W. branch of 
the National Provincial Bank. The accounts of 
this branch were merged in the general accounts 
of the bank, and profits made by it could not be 
determined *, but the profits made by the County 
of Stafford Bank, 1896, 1897, 1898, were known, 
and the appellant claimed that an assessment, 
based on averages of these figures, should be made 
on the National Provincial Bank for the first 
three years of their trading. 

Held — that there had been a succession by 
the National Provincial Bank to the business of 
the old bank within the meaning of the fourth 
rule, and that an additional assessment should be 
made. 

Decision of Ridley, J. ([1903] 2 K.B. 249 : 72 
L. J. K. B. 590 ; 67 J. P. 329 ; 88 L. T. 840 ; 19 
T. L. R. 532) reversed. 

Bell r. National Provincial Bank of Eng- 
land, [1904] 1 K. B, 149 ; 73 L. J. K. B. 
142 ; 68 J. P. 107 ; 52 W. R. 406 ; 90 L. T. 2 ; 

20 T, L. R. 97— C. A. 
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40. Xon-payment — Distress for Xon-pa yment 
by former Occupier — Owner not in Possession — 
Income 'fax Act . 1842 (5 & 0 Viet. c. 35), s. 70 — 
Income Tax Act, 1853 (10 & 17 Viet. c. 34), s. 35.] 
— On April 22nd, 1897, a lease was granted to 
the plaintiff of premises, beginning December 
25th, 1890, for sixty years at £05 a year rent. 
The rent was to be paid quarterly, the first pay- 
ment being payable on September 29th, 1897. 
He did not take possession until April, 1897, and 
for several years before he entered the premises 
had been unoccupied. An assessment for income 
tax of £9 3 a*. 4 d. was made for the year April, 
1893, to April, 1897. In August and again in 
September, 1897, demands were made for pay- 
ment, and as the plaintiff refused to pay, on 
November 17th a distraint was put in. 

The present action was then commenced 
against the defendant, a duly appointed collector ! 
for the purpose of the Income Tax Acts, for j 
wrongful distress. 

Held — that this was a. lawful entry, ami that 
no action would lie, as it was covered by sect. 70 ; 
of the Income Tax Act of 1892. 

Heading r. ('hew, (1898) 78 L. T. 381 ; 14 
[T. L. R. 468— Bruce, J. 

And see Misrepresentation and 
Fraud, _ No. 23. 

41. Xon-payment — Distress — Authority of 
Collectors to Drey — Expiration of Year for 
which Tax is Payable — Taxes Management Act , 
1880 (43 & 44 Viet. e. 19).]— On May 25th, 1899, 
various sums were due and unpaid from the 
plaintiff for income tax, house duty, and land 
tax for the year ending April 5th, 1899. The 
defendants, who were duly appointed collectors 
for the period from April, 1898, to April, 1899, 
levied a distress on the plaintiff’s premises for 
such unpaid sums. At the time when the distress j 
was levied, no day had been appointed under j 
sect. 100 of the Taxes Management Act, 1880, to i 
receive the monies collected, and no schedule of 
arrears had been delivered under sect. 103. 

Held — that the warrant given by the Com- 
missioners in Form 5 of Sched. 2 of the Taxes 
Management Act, 1880, gave the defendants 
power to distrain without limit as to time for ! 
duties payable for the year ending April 5th, I 
1899. Collectors appointed under sect. 73 (1) 
of the Act do not become fundi officio on April i 
5th, but are appointed to collect the taxes for { 
the year ending April 5th. Until a day has j 
been appointed by the Board under sect. 100 of , 
the Act to receive the monies received by the j 
collectors, and the money collected has been | 
paid over, and a schedule of arrears delivered j 
under sect. 103, the collectors’ authority to ; 
collect has not terminated. ! 

Elliott v. Yates, [1900] 2 Q. B. 370 ; 69 

[L. J. Q. B. 820 ; 64 J. P. 564 ; 48 W. B. 610 ; i 
82 L. T. 812 ; 16 T. L. E. 473— C. A. 

42. Penalties — Abatement and Exemption — 
Penalty for Untrue Declaration — Income Tax 
Act 1842 (5 & 6 Viet. s. 35), 166.]— Upon the 
true construction of sect. 166 of the Income Tax ■ 


Act. 1842, a person who in making a claim for 
exemption ’‘untruly declares” his income is 
liable to the prescribed penalty of £20 and 
, treble duty, although his claim for exemption 
, was not allowed ; and the amount of income on 
! which such treble duty is to be calculated is his 
. whole income, including that part on which duty 
j has already been paid. 

Per Lord Kinnear, an ‘’untrue” declaration 
means one which is not merely inaccurate, but 
false and untruthful. 

Lord Advocate v. M'Laren, (1906) 7 F. 984 — 

;0t. of Sess. 

43. Practice — Case stated by the Commis- 
sioners of Income Tax — Xote of Fresh Facts — 
Taxes Management Act , 18S0 (43 & 44 Viet. 
c. 19). s. 59.] — Upon the hearing of a case stated 
by the Commissioners of Income Tax under the 
Taxes Management Act, 1880, the Court allowed 
a note to be put in by the parties containing 
further facts, without pronouncing any formal 
order. 

The Paisley Cemetery Co., Ld. r. Keith, 

[(1898) 25 It. 108o ; 35 Sc. L. K. 947— Ct, 

of Sess. 

44. Pi • active — Administration of Insolvent 
Estate — Proof by creditor — Calculation of 
Interest and Income Tax — Practice.'] — A question 
having arisen as to the incidence of income tax 

, on a claim by a creditor, Kekewieh, J. } referred 
; the matter for consideration to the Masters, who 
I stated that in such an administration creditors 
| are admitted to prove for the amount of their 
| debt with interest (less income tax) on debts 
| carrying interest to the date of the judgment or 
! order for administration. The interest, less tax, 
and any costs allowed are added to the principal, 
and the dividend is calculated on the total debt 
thus found due. Income tax so deducted is not 
accounted for to the Revenue, because, until the 
principal sum is paid, it is considered that no 
income tax is in fact payable. 

In re Green, Ball r. Ellis, [1904] W. H. 116 

[L. T. Jo. 523 ; 117 L. T. Jo. 60 ; 39 L. J. N. 

C. 172 — Kekewieh, J. 

45. Repayment — Appeal on Case stated — 
Taxes Management Act , 1880 (43 & 44 Viet. c. 19), 
s. 59.] — A claim for repayment of income tax 
cannot be made by way of appeal on a case 
stated under sect. 59 of the Taxes Management 
Act, 1S80. 

Bruce v. Burton, (1901) 65 J. P. 440; 85 
[L. T. 227— Div. Ct. 

46. Successor — Xew Business — Average of 
Three Years' Profits — Income Tax Act , 1842 
(5 A 6 Viet. c. 35), Sched. D, Cases 1,2, rr. 1, 4.] 
— In 1S78 a tramways company was incorporated 
by a private Act to work horse trams. In 1885 
an omnibus company was incorporated under 
the Companies Acts. In 1888 these two com- 
panies amalgamated, and a company (herein- 
after called the “ United Company”) incor- 
porated under the Companies Acts, acquired the 
undertakings of the tramways and omnibus 

9 — 2 
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company. In 1901 the district council pur- 
chased the tramways undertaking of the united 
company in exercise of the powers conferred on 
them by the Tramways Act. 1870. and then 
largely extended the system and worked the 
trams by elect deity instead of by mechanical 
power. 

Held — that the district council were suc- 
cessors to the united company in carrying on the 
tramways within the meaning of r. 4 applying to 
Cases 1 and 2 of Sched. D in sect. 100 of the 
Income Tax Act, 1842. 

A person can be a successor to one of two 
separate businesses carried on by another, but 
not to a part of one business. 

Stockhaxj r. Wallasey Urban District 

[COUNCIL. (1907) 71 J. P. 244 ; 95 L. T. 834 ; 

5 L. G. R. 200— Bray, J. 

47. “Trade'' — Religious Society— Profits of 
Trade going to meet Deficiency in other Work — 
Income 2ax Act, 1S42 (5 & 6 V’ict. c. 35), s. 100, 
Sched. D, s. 101.]— The respondent association 
had for its object the improvement of the 
spiritual, mental, social, and physical condition 
of young men. The expenses of the association 
were defrayed by the subscriptions of the mem- 
bers and the public, by the fees of those attend- 
ing the classes, and by the profits, if any, of the 
various departments of the work of the associa- 
tion. The association had at Exeter Hall 
educational classes, a gymnasium, and a publica- 
tion department, which were carried on at a 
loss, the fees charged being less than the expenses, 
and having to be supplemented by voluntary 
subscriptions. They also had at Exeter Hall a 
restaurant, which was open to the public, and 
which was carried on on the usual commercial 
principles. Should there be a loss on the 
restaurant in any year, such a loss would be 
made good out of* the subscriptions, but the 
restaurant would be carried on irrespective of 
any profit being derived therefrom. For the 
year 1899 — 1900 the profits from the restaurant 
were £703. 

Held — that the restaurant was carried on as 
a 4 ‘trade” within the meaning of sect. 100, 
Sched. D, of the Income Tax Act, 1842, and 
that the losses on the other branches of the work 
could not be deducted from the profits of the 
restaurant for the purposes of assessment to the 
income tax. 

Grove i\ Youno Men’s Christian Associa- 
tion, (1903) 67 J. P. 279 ; S8 L. T. 696 ; 

19 T. L. E. 491— Eidley, J. 

48. “ True and Correct Statement ” within 
Property and Income Tux Act , 1842, ss. 52, 55 — 
Time within which Information must he laid — 
Taxes Management Act , 1880 — Inland Revenue 
Regulation Act , 1890.]— By sect. 52 of the Pro- 
perty and Income Tax Act, 1842, every person 
chargeable under that Act must when required 
prepare and deliver “ a true and correct state- 
ment in writing ” containing the amount of his 
profits or gains. By sect. 55 of the same Act it 
is enacted that if any person, who ought by the 


; Act to deliver any list, declaration “ or statement 
; as aforesaid,*’ refuse or neglect to do so, proceed- 
ings may be taken against him. 

Held — that the words “any statement as afore- 
said” mean the "‘true and correct” statement 
mentioned in sect. 52, and that a penalty is in- 
: eurred under sect. 55 both for failing to deliver 
any statement at all or for delivering one that is 
not true and correct. It is not necessary in a 
prosecution in the High Court under sec.t. 55 
that proceedings should first have been taken 
before the Commissioners. By sect. 21 (4) of the 
Taxes Management Act, 1880 (43 &44 Yict. c. 19), 
it is provided that in default of prosecution 
within the space of twelve months from the time 
of any penalty being incurred, no penalty or 
forfeiture shall thereafter be recoverable in any 
other manner. 

Held, also, that the words “in any other 
manner ” mean in any other manner than before 
the High Court. 

Held, further, that sub-sect. 4 has been 
impliedly repeated by the Inland Eevenue Regu- 
lation Act, 1890, which provides that proceedings 
may be commenced within two years after the 
penalty has been incurred. 

The Lord Advocate r. Sawers, (1898) 25 E. 

[242 ; 85 Sc. L. E. 190— Ct. of Sess. 

49 . Underwriters — “ Karnes ” — Annual State- 
ments of Account— Statements for Income Tax 
Purposes — Duty of Underwriters to Furnish — 
Income Tax Act, 1842 (5 & 6 Yict. c . 35), ss, 42, 
51.] — A firm of underwriters, doing insurance 
business on behalf of “ names ” and accounting 
to such “ names ” annually for the profits of the 
year, must deliver to the Income Tax Act 
authorities a list of their “ names ” showing the 
profit due to each of them. 

Lord Advocate v . Gibb, (1906) 8 E. 887— Ct. 

[of Sess. 

(b) Deductions. 

50 . Annual Premium on Life Policy — Money 
advanced by Insurance Company to pay Part of 
Premium — Amount advanced debited against 
Policy Holder — Premium “paid hy ” him — 
Income Tax Act , 3853 (16 & 17 Yict. c. 34), s. 
54.]— By a policy of life assurance half of the 
annual premium during each of the first seven 
years was, if the assured so desired, to be advanced 
by the insurance company and to be a first 
charge on the policy. The insurance company 
did advance half the annual premium, the mode 
in which this was done being that the assured 
paid half the premium in cash, and was credited 
in the renewal premium register with the full 
amount of the premium, separately entered in 
two sums, the sum actually paid by him in cash, 
and the sum advanced by the company, against 
which latter sum the words “ on credit ’ ’ were 
placed ; in the loan register of the insurance 
company he was debited with the half of the 
premium advanced by the company. Ho advance 
in cash was made to the assured by the 
company. 

Held— that the part of the premium advanced 
by the insurance company was not “paid by” 
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the assured within the meaning o£ sect. 54 of the 
Income Tax Act, 1853, and that he was not 
entitled to deduct the amount thereof from his 
assessment to income tax. 

Decision of C. A. ([1903] 1 K. B. 514; 72 
L. J. K. B. 230 ; 07 J. P. MO ; 51 W. R.4S9 ; 8S 
L. T. 134 ; 10 T. L. E. 261) affirmed. 

Hunter r. The King, [1904] A. C. 161; 73 

[L. J. K. B. 381 ; 52 \V. R. 593 : 90 L. T. 325 ; 

20 T. L. R. 370 — H. L. (E.). 

51. Dnmayei s for Personal Injuries — Income 
Tax Act , 1842 (5 & 6 Viet. c. 85), ft. 100, Soked. 
I), Cases 1 and 2, r. 1.] — The appellants, who 
were brewers, were the owners of a licensed house, 
the business of which they carried on by a 
manager acting for them. A customer was 
injured by the falling of a chimney of the house 
during a gale, anti he recovered damages and 
costs in an action against the appellants on the 
ground of negligence. 

Held — that in estimating the balance of the 
profits or gains of the trade the appellants were 
not entitled to deduct the amount of the damages 
and costs ; such expenses were not incident alto 
their trade, and were not incurred by them in 
earning profits. 

Decision of C. A. ([1905] 2 K. B. 350 ; 74 L. J. 
K. B. 702 : 53 \V. Li. 625 ; 21 T. L. R. 550) 
affirmed. 

Strong & Co., Ld. v. Woodfield, f 19061 a. C. 

[448 ; 75 L. J. Iv. B. S64 ; 95 L." T. 241 ; 22 
T. L. R. 754 — H. L. (E.). 

52. Cost of Be moral to Xew Premises — Income 
Tax Act , 1842 (5 & 6 Viet. c. 35), ft. 100, Sched. I), 
Case 1.]— A company engaged in buying and 
selling granite transferred its business to a larger 
yard, and incurred expense in moving stories 
and cranes to the new yard and in re-erecting 
the cranes there. 

Held — that such expenses could not be de- 
ducted in arriving at the company’s annual 
profits. 

Granite Supply Association, Ld. r . Inland 
[Revenue, (1906) 8 E. 55— Ct. of Sess. 

53. Exhaustion of Alt rate Ground — Income : 

Tax Acts , 1842 (5 & 6 Viet. c. 35), s. 103, * 
Sched. I), Case 1 rr. 1, 3, and 1853 (10 & 17 
Viet. c. 34), s. 2, Sched. I).] — A company regis- ; 
tered in England purchased nitrate grounds 
abroad, which contained large quantities of 
ki caliche,” the raw' material from which nitrate 
is produced. When all the caliche was ex- 
hausted the land and works would be practically 
valueless. In assessing the profits of the com- ; 
pany to income tax under Sched. D of the 
Income Tax Acts the company claimed to make 
a deduction in respect, of 'the exhaustion of the 
caliche deposits. j 

Held — that the caliche represented capital of 
the company, and no reduction was allowable, j 

Decision of C. A. ([1905] 1 K. B. 184 ; 74 | 


L. J. K. B. 219 : 53 W. It. 257 ; 92 L. T. 1S4 ; 

I 21 T. L. R. 134) affirmed. 

Alianza Co„ Ld. r. Bell, [1906] A. C, IS ; 75 

[L. J. K. B. 44 ; 54 W. R. 413 ; 93 L. T. 705 ; 

22 T. L. R. 94— H. L. (E.). 

54. B stiver — Expenses of apply lay for new 

; Licences for Public-houses — Income Tax Act. 
j 1842 (5 6 Viet. c. 35), s. 100, Sched. D. ] — The 

| expenses incurred by brewers in order to increase 
| their trade, in connection with applications 
! made by them for new and additional licences 
| for houses owned and leased by them, and also 
' for houses not owned by them, including pay- 
ments made to owners of public-houses for the 

| surrender of licences in order to enable the 
| brewers to obtain a new licence, cannot be 
! deducted from the profits made bv the brewers, 
and are assessable to income tax under Sched. D 
| of the Income Tax Act, 1S42. 

! Southwell r. Savill Brothers, Ld., [1901] 

[2 K. B. 349 ; 70 L. J. K. B. 815 : 65 J. P. 

649 ; 49 W. R. 682 ; 85 L. T. 167 ; 17 T. L. R. 
j 513— Div. Ct. 

55. Brewers — Expenses of repairing Tied 
Houses — Deduction from Profits of Brewery — 
Income Tax Act , 1842 (5 & 6 Viet c. 35), #. 100 

, — Income Tax Act, 1853 (16 & 17 Viet. c. 34), 
s. 5.] — A firm of brewers, in order to increase the 
: sale of their beer, &c., and so to increase their 
■ profits, bought public-houses, which they let to 
1 tenants who covenanted to buy all beer, &c., 

! from the brewers. 

I Their profits were materially increased by the 
sale of beer, 6cc., to the tenants of these ‘“tied ” 
houses. They expended a large sum of money 
upon the repairs of these “ tied” houses, and 
they claimed to deduct a part of that sum in 
estimating the balance of profits and gains of 
their trade for the purpose of the income tax. 

Held (affirming the judgment of the Queen’s 
i Bench Division) — that the brewers were not 
| entitled so to deduct any part of the sum 
I expended upon repairs of the “ tied ” houses. 

Brickwoqd & Co., Ld. r. Reynolds, [1898] 1 
! [Q. B. 95 ; 62 J. P. 51 ; 67 L. J. Q. B. 26 ; 77 

L. T. 456 ; 14 T. L. R. 45 ; 46 W. E. 130— 

O. A. 

56. Depreciation of Ships — Power to take into 
account Allowances in former Years — Hulhs — 

Plant Income Tax Act , 1842 (5 & 6 Viet. 
c. 35), s. 100, Sched. D., Case 1, r. 3— Customs 
and Inland Berenue Act , 187S (41 & 42 Viet. 
c. 15), s. 12.] — Under sect. 12 of the Customs 
and Inland Revenue Act, 1878, in assessing the 
profits and gains of a shipowner’s business, 
deduction should be made for depreciation in the 
value of the ships caused by w r ear and tear 
during the jear of assessment, irrespective of 
the deductions allowed in former years. There- 
fore, though in former yearn deductions for the 
diminished value of the ships owing to wear and 
tear had been allowed amounting in all to 96 per 
cent, of their original value, and though their 
breaking-up value amounted to more than the 
remaining 4 per cent, of their original value: — 

Held — that the owners were entitled to a 
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deduction in respect of the diminished value of 
the ships by reason of their wear and tear during 
the year of assessment. 

A hulk used as a warehouse, having been 
formerly a sailing ship but having been dis- 
mantled, is u plant” within the meaning of 
sect. 12 of the Customs and Inland Revenue 
Act, 1878. 

Jobs Hall, Junr. & Co. v. Rickman, [1906] 1 

TK. B. 81 i : 75 L. J. K. B. 178 ; 54 W. R. 380 : 

94 L. T. 224 ; 22 T. L. R. 131— Walton, J. 

57. Insurance Company — Unexpired Risks. 
Xo Allowance for. — In ascertaining for income 
tax purposes the annual profits of a company 
carrying on the business of fire, sickness, acci- 
dent and guarantee insurance, no deduction is 
allowable in respect of estimated losses on risks 
which have not *‘ run off ” at the end of the year 
in question. 

Xational Insurance Co. v. Inland Revenue 
((1889) 16 R. 461, 474— Ct. of Sess.) followed. 

General Accident Assurance Corporation, 

[Ld. r. McGowan, (1907) S. C. 1004— Ct, of 

Sess. 

58. Public Officer— Salary — Contribution to 
Superannuation Fund — Income Tax Act , 1S42 
(5 & 6 Viet. c. 35), s. 146 — Poor Laic Officers 
Superannuation Act, 1S96 (59 & 60 Viet. c. 50), 
s. 12.]— An officer or servant in the employ of 
poor law guardians is entitled by sect. 146 of the 
Income Tax Act, 1812, to deduct from the 
amount of his salary on which income tax is 
payable the amount deducted from his salary for 
the purpose of the superannuation fund under 
the powers conferred by the Poor Law Officers’ 
Superannuation Act, 1896. 

Beaumont r. Bowers, [1900] 2 Q. B. 204 : 69 

[L. J. Q. B. 600 ; 64 J. P. 552 ; 48 W. R. 557 ; 

83 L. T. 126 ; 16 T. L. R. 376— Div. Ct. 

59. Salary — Contributions to a “ Thrift Fundi 
— Xon-com pulsar y Participation in Scheme — 
“ Sums payable or chargeable on the Same by 
Virtue of a?iy Act of Parliament ” — “ Really 
and bona fide paid, and borne by the Party to 
be charged ” — Income Tax Act, 1842 (5 & 6 
Viet. a. 35), s. 147 — Manchester Corporation Act, 
1891 (54 & 55 Viet. c. ccvii.).] — The Manchester 
Corporation Act, 1891, empowered the corpora- 
tion to establish a fund for the encouragement of 
thrift amongst its officers and servants, and for 
providing a sum of money which, in the event of 
the retirement or death of any person in the 
service of the corporation who had contributed 
to the fund, should be available for himself or 
his representatives— such fund to be called the 

thrift fund ” — and to prepare and approve by 
resolution a scheme for the establishment of such 
fund. The scheme passed by the corporation 
provided that persons who were in their employ 
previous to the passing of the Act might, on 
their applying in writing, be admitted to the 
benefits of the fund, and, having been admitted, 
they could not, while in the service of the 
corporation, withdraw from the fund ; and that 
persons entering their employ after the passing 


of the Act must contribute to the fund. The con- 
tributions to the fund were to be deducted from 
the salaries. 

Held — that the contributions were payable, 
or chargeable, upon the servants’ salaries, not 
“by virtue of any Act of Parliament,” but by 
the men’s voluntary act in entering the cor- 
i poration's employ, or joining the fund ; also that 
the contributions were not “ really and bona fide 
paid and borne ” by the men, because under the 
scheme they were virtually invested for the 
ultimate benefit of the individual who con- 
tributed them, and therefore such contributions 
could not be deducted under rule 1 of sect. 146 of 
the Income Tax Act, 1842. 

Beaumont v. Bowers ([1902] 2 Q. B. 204 ; 6 
L. J. Q. B. 600 ; 64 J. P. 552 ; 48 W. R. 557 ; 
83 L. T. 126 ; 16 T. L. R. 376 — Div. Ct., supra') 
disapproved. 

Decision of Phillimore, J. ([1902] 2 K. B.298 ; 
71 L. J. K. B. 744 ; 66 J. P. 680 : 50 W. R. 
685 ; 87 L. T. 115 ; 18 T. L. R. 680) varied. 

Hudson y. Gribble, Bell v. Gribble, [1903] 

[1 K. B. 517 ; 72 L. J. K. B. 242 ; 67 J. P. 85 ; 

50 W. R. 457 ; 88 L. T. 186 ; 19 T. L. R. 260 ; 

1 L. G. R. 292— C. A. 

60. Shipoioner — Partly insuring Vessel — 
Forming Insurance Fund out of Profits — Loss of 
Vessel. J — A shipping company partially insured 
one of its vessels, and took part of the risk upon 
itself, transferring annually from revenue to an 
“ insurance fund ” a sum equal to the premium 
that an underwriter would have required. No 
deduction for income tax purposes was allowed 
from annual profits in respect of the sum so 
transferred, upon the loss of the ship in question. 

Held — that, in estimating its annual profits, 
the company could not deduct the amount taken 
from the insurance fund to meet the loss, for the 
loss was a loss of capital. 

Inland Revenue v. Western Steamship 
[Co., Ld., (1907) S. C. 1005— Ct. of Sess. 

61, Wear and Tear of Machinery ci during the 
Year ” — Customs and Inland Revenue Act , 1878 
(41 & 42 Viet. c. 15), s. 12.] — The amendment 
introduced oy the Customs and Inland Revenue 
Act, 1878, s. 12, with respect to the deduction 
to be made for depreciation, is to the effect that 
the Commissioners in assessing the profits of any 
trade shall u allow such deduction as they think 
just and reasonable as representing the dimin- 
ished value by reason of wear and tear during 
the year of any machinery or plant used for the 
purposes of the concern.” 

Held — that for the purpose of arriving at the 
balance of the profits an average of three years 
is to he taken; but in order to arrive at the 
sum which is to be allowed by way of deduction 
from those profits in respect of depreciation, the 
wear and tear during the year in progress when 
the assessment is made only is to be taken into 
consideration. 

Cunard Steamship Co, v. Coulson, [1899] 

[1 Q. B. 865; 68 L. J, Q. B. 554; 80 L. T. 

326 ; 15 T. L. R, 285— Div. Ct. 
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62. Wear and Tear of Steamship — Customs 
and Inland Heroine. Act, 1S78 (41 & 42 Viet. 
e. 15), ,s\ 12.] — Whether the deduction allowed by 
the Commissioners of Income Tax in respect of 
the diminished value of ships by reason of wear 
and tear is just and reasonable is a question of 
fact in each case. 

British India Steam Navigation Co., Ld. 

[r. Leslie, (1901) 17 T. L. K 104— Div. Ct. 

III. DEDUCTION OF TAX FROM RENT OR 
ANNUAL PAYMENTS. 

63. Alimony — Whether to he paid free of 
Income Ta.r — Income Tax Ads. 1842 (5 & G Yict. 
e. 35), ss. 102, 103. and 1S53 (10 & 17 Viet. r. 34), 
s. 40.] — A divorce suit was compromised by a 
deed of separation, and by a supplemental deed 
the husband agreed to pay to the wife £450 per 
annum, being the amount fixed by an arbitrator 
to whom the question was referred in accord- 
ance with the terras of the deed of separation. 

Held — that the husband might deduct income 
tax from the annuity. 

Decision of Kekewieh, J. ([1900] 1 Ch. 70S; 
75 L. J. Ch. 415 : 54 W. R. 448 ; 94 L. T. 537). 
affirmed. 

In re Barry’s Trusts, Barry r. Smart. 

[ 1906] 2 Ch. 358 ; 75 L. J. Ch. 676 ; 54 W. R. 

621 ; 95 L. T. 163— C. A. 

64. Annuity — Purchase, of Property — Lump 
Sum and Annual Payments — Income Tax Ad, 
1853 (16 & 17 Viet. c. 34), a*. 40.] — The plaintiff 
was the owner of the reversion of a leasehold 
interest in certain premises, part of which were 
let to the defendants. The net rent accruing to 
the plaintiff, after payment of rent to the 
superior landlord, was £1,625 per annum. The 
plaintiff agreed with the defendant to sell him 
the reversion in consideration of the sum of 
£1,000 and the execution of a deed whereby the 
defendant covenanted to pay to the plaintiff 
£1,625 per annum to the end of the term. The 
defendant deducted income tax from the annual 
sum of £1,625 under sect. 40 of the Income Tax 
Act, 1853, and the plaintiff disputed his right to 
do so. 

Held — that the annual sum was not paid as 
an instalment of capital, but as an annuity, and 
that therefore the defendant was authorised to 
deduct income tax from it. 

Chadwick v. The Pearl Life Assurance 

[Co.. Ld., [1905] 2 K. B. 507 ; 74 L. J. K. B. 

671 54 W. R. 78 ; 93 L. T. 25 ; 21 T. L. R. 

456 — Walton, J. 

65. Annuity — “ Clear of all Deductions ” — 
Right of Party mailing Payment to deduct lax 
— Income lax Act , 1842 (5 & 6 Viet, c, 35), 
ss. 102, 103.] — By an agreement for separation 
between husband and wife the husband under- 
took to make his wife, during their joint lives, 
an annual allowance payable quarterly in 
advance “ clear of all deductions,” and to secure 
the annuity on his estates. 


< Held — that the agreement came wirlun 
. sects. 102 and 103 of the Income Tax Act, 1842, 

; and that the husband was entitled and bound 
to make, and the wife was bound to allow, a 
deduction of income tax in respect of each 
future instalment of the annuity. 

Shrewsbury /*. Shrewsbury, (1906) 22 

[T. L. R. 598 — Kennedy, J. 

66. Annuity — Arrears of Annuity — Income 
Tax not deducted at Time of Payment — Income 
Tax Acts , 1842 (5 A 6 Viet. c. 35), s. 1 5s. and 
1853 (16 A 17 Viet. e. 31), s. 40] — A husband 
and wife agreed to live separate, and the hus- 
band agreed to allow her £4,000 a year to be 
paid quarterly, clear of all deductions. Subse- 
quently it was agreed that the allowance should 
be reduced to AH.OuO a year. Disputes arose as 
to how long the reduced allowance was to con- 
tinue, and the wife brought an action to recover 
arrears of the allowance, and a consent order 
was made that the wife was entitled to the 
£4,000 a year as from a year before the action 
was commenced. No income-tax had been 
deducted by the husband from any of the pay- 
ments of the allowance. The husband claimed 
to deduct income tax in respect of all the 
payments made and from the arrears. 

Held — that the husband might deduct income 
tax from the arrears, but not from the payments 
already made. 

The Countess of Shrewsbury \\ The Earl 

[of Shrewsbury, (1906) 23 T. L. R. 100 — 

Kekewieh, J. 

67. "Annuity or other Annual Payment ” — 
Purchase Price of Article — Income Tax Acts , 
1842 (5 A 6 Viet. c. 35), s. 100, Sched. D, Case 1, 
r. 4 ; <s\ 102, and 1853 (16 & 17 Viet., c. 34), ,<?. 40 
— Customs and Inland' Revenue Act, 188S (51 & 
52 Viet. c. S), .v. 24, sub-s. 3.] — The plaintiffs, 
who were foreigners resident abroad, sold a 
secret process for the manufacture of a certain 
article to the assignors of the defendants, upon 
the terms that the purchasers, their successors 
and assigns, should, for a period of forty years, 
pay annually to the plaintiffs a sum equal to £8 
per cent, of the gross receipts on the sale of 
articles made by the secret process. In 1903 the 
defendants deducted income tax at the current 
rate from the amount payable by them to the 
plaintiffs under the terms of the agreement. In 
an action to recover the sums so deducted : — 

Held — that the amount payable by the 
defendants was an “annual payment” within 
the meaning of the Income Tax Act, 1853, s. 40 ; 
that it wms payable out of “profits or gains,” 
and that the defendants w'ere entitled to deduct 
income tax. 

Delage and Another /-.The Nugget Polish 

[Co., Ld., (1905) 92 L. T. 682 ; 21 T. L. R. 454 
— Phillimore, J. 

68. Gas Company — Maximum. Dividend — 

! Income Tax paid by Company — Ashton Gas Act , 

; 1877 (40 & 41 Viet. c. clxxxvi.), s. 16 — Income 
I Tax Ad, 1S42 (5 & 6 Viet. c. 35), s. 60 .Sched. A, 
[ r. 3, sub-r. 3.] — By sect. 16 of the Ashton Gas 
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Act, 1877, the profits of the Ashton Clas Company 
to be divided among the shareholders in any 
year were not to exceed the rate of 30 per cent, 
per annum on the ordinary capital of the 
company. 

Held — that the dividend to be paid in any 
yeaT to the shareholders * >ught to be calculated 
as including and not excluding the income-tax 
thereon. 

Decision of C. A. (1*1904 1 2 Ch. 021 : 78 L. J. 
Ch. (5 73 ; 08 J.P. 477 ; 53 W. R. 49 ; 20 T. L. E. 
G01) affirmed. 

The Ashton Gas Co. c. The Attorney- 

general, (1905) 22 T. L. E. 82— H. L. (E.). 

69. Intercut payable out of Bent a received — 
Intercut on Money lent — Curfews and Inland 
Become Art , 1888 (51 <fc 52 Viet. c. S), s. 24, 
snb-s. 8.1 — Income tax is a tax on income. It 
is not meant to be a tax on anything else. It is 
one tax, not a collection of taxes essentially j 
distinct. There is no difference in land between 
the duties of income tax assessed under the 
schedules of charge. 

Acting under statutory authority, the Metro- 
politan Board of Works and the London County 
Council, as their successors, from time to time 
raised money on loan by the creation and issue 
of stock known as Metropolitan Consolidated 
Stock. This stock, and the dividends upon it, 
and the sums required to form a sinking fund, 
were charged “indifferently” on the whole of 
the lands, rents, and property belonging to the 
council, and, in addition to the benefit of this 
charge, the stockholders had the security of the 
rates. For the financial year 1897-8, the 
dividend on Metropolitan Stock amounted to 
about £1,140,000. On the other hand, in that 
year the council received about £500,000 for 
interest on authorised advances to public bodies. 
The balance required to make up the dividend 
was raised by rates. In their return to the 
Commissioners of Inland Eevenue, the council 
charged themselves with income tax on the 
proceeds of rates applied towards the payment 
of the dividend, but they claimed exemption in 
respect of the rest of the money so applied as 
having been paid out of profits or gains already 
brought into charge. The Commissioners dis- 
allowed the claim on the ground that the council 
were bound to pay over the amount of income 
tax deducted from interest on Metropolitan 
Stock, so far as the deduction w'as made out of 
moneys not brought into charge under Sched. D ; 
they insisted that it wus no answer to say that 
the moneys had been brought into charge under 
some other schedule. 

Held — that the London County Council were 
entitled to retain for their own benefit so much 
of the deduction made by them from the interest 
paid by them to their mortgagees in respect of 
income tax as w T as equal to the income tax paid 
by them on their real estate under Sched. A, i.e,, 
to account to the Crown only for the deducted 
income tax, on so much of the interest as was 
not paid out of their income which had already 
been taxed. 


Decision of the Court of Appeal ([1900] 1 Q. B. 
192 ; 69 L. J. Q. B. 241 ; 48 W. R. 294 ; 81 
L. T. 09S ; 10 T. L. E. 122) reversed. 

London County Council v. Attorney- 

[General, [1901] A. C. 26 ; 70 L. J. Q. B. 77 ; 

05 J. P. 227 ; 49 W. E. 086 ; 83 L.T. 605 ; 

17 T. L. E. 131— H. L. (E.). 

70. Licensing Acts — Compensation Charge — 
Deduction from Bent — Amount of Income Tax to 

; he deducted by Tenant — “ Bent payable ” — 
I Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. 60, 

! Sched. A, So. 4, r. 9 — Licensing Act , 1904 
| (4 Edw. 7, c. 23), s. 3 (1), (3).] — A tenant of 
| licensed premises, the rent of wffiich was £100 
j per annum, paid £20 to the compensation fund 
! under sect. 8 (1) of the Licensing Act, 1904, and 
deducted £14 of such amount from his rent 
under sect. 3 (3), and Sched. 2 of that Act. The 
premises w T ere assessed to income tax at £291 14$., 
and the tenant paid income tax upon that sum. 
He deducted from his next payment of rent the 
sum of £5, being income tax at 1,?. in the £ 
upon £100. In an action by the landlords 
against the tenant to recover 14s., the amount of 
income tax upon the £14 deducted in respect of 
the contribution paid under the Licensing Act, 
1904. 

Held — that the “ rent payable ” within the 
meaning of the Income Tax Act, 1842, was £100, 
and that the tenant was entitled to deduct income 
tax on that amount. 

Hancock & Co. r. Gillard, [1907] 1 K. B. 47; 

[76 L. J. K. B. 20 ; 71 J. P. 9 ; 95 L. T. 680 ; 

23 T. L. K. 12 — Bigham, J. 

71. Mortgage-Pay ment of Int evert postponed 
Buyable in Lump Sum at Future Date — ■“ Yearly 
Interest on other Annual Pa yment ” — Income Tax 
Act, 1853 (16 & 17 Viet. c. 34), s. 40.]— A mort- 
gage deed provided that payment of interest 
should be postponed ; that on the happening of a 
certain event the debt should be paid with simple 
interest ; and that, if it w^ere not then paid, 
interest should be paid half-yearly on the aggre- 
gate sum, the first payment to be made six 
months after the occurrence of the specified 
event. The event having occurred : — 

Held — that in paying off principal and 
interest, income tax might be deducted in 
respect of the interest. 

Bell y. Bunny ((1854) 1 K. & J. 216) applied ; 
Goslings and Sharpe v. Blahe ((1889) 23 Q. B. D. 
324 ; 58 L. J. Q. B. 446) distinguished. 

In re Craven’s Mortgage, Davies v. Craven, 

[1907] 2 Ch. 448 ; 76 L. J. Ch. 651 ; 97 L. T. 

475 — Warrington, J. 

72. Municipal Corporation — Loan for Short 
Period — Duty to deduct Tax from Interest — 
Customs and Inland Revenue Act , 1888 (51 & 52 
Viet. c. 8), s. 24.] — A municipal corporation is 
bound to deduct income tax from the interest 
paid by it on loans made to it for periods of less 
than a year. 

Lord Advocate i\ Edinburgh Corporation, 
[(1904) 6 F. 1— Ct. of Sess. 
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73. Municipal Corporation — Failure to deduct 
Income Tax from Interest on Loans — Liability 
— Customs and Inland Revenue Act, 1888 (51 k 
52 Viet. c. 8), s. 24.] — A municipal corporation 
failed to deduct income tax (as it ought to have ] 
done) when paying interest on loans. 

Held — that it was liable to the Inland j 
Revenue Commissioners for the amount which \ 
ought to have been deducted. 

Lord Advocate r. Edinburgh Corporation, | 
[(1900) 7 F. 972— Ct. of Sess. | 

! 

74. Order of Court for Payment of Sum with , 
Interest — Right to deduct Tax — Income Tax Act , | 
1853 (10 & 17 Viet. c. 34), s. 40.] — In an action j 
for reduction of the sale of a portion of a ward’s • 
estate, consisting of shares in a company, it was 1 
ordered by the Court that on the purchaser j 
repaying the price received by him in respect of ! 
the shares, together with interest at 5 per cent., ! 
he shall be entitled to restitution of the shares, j 
with the dividends accruing thereon. Tender j 
of the price was made by him with the 5 per j 
cent, interest, but from this interest he claimed ; 
to deduct income tax, under sect. 40 of the above ! 
Act. 

Held — that this contention could not be ! 
maintained. j 

Dunn i\ Chambers, (1898) 25 B. 088 ; 35 Sc. I 
[L. B. 537 — Ct. of Sess. 1 

75. Payment of Interest — Right to deduct and 
retain Income Tax — Interest "paid out of Projits 
or Cains brought into Charge'' — Tax on Land 
in Occupation of Owner — Land charged with 
Payment of Interest — Metropolitan Board of 
Worhs (Loans) Act , 1869 (32 & 33 Viet, c. 102) 
— Income Tax Act , 1842 (5 & 0 Viet. c. 35), s. 60, 
No. 4, r. 10, s. 102 — Customs and Inland 
Revenue Act , 1888 (51 & 52 Viet. c. 8), s. 24 
(3).] — The London County Council were in 
receipt of an annual income derived from 
interest on loans and rents ; they also possessed 
certain lands which they occupied themselves. 
They had from time to time borrowed large sums 
of money under statutory powers, and in respect 
thereof had created capital stock which, with the 
dividends thereon, was charged upon all their 
property, including the land occupied by them. 
The annual interest payable on that stock was in 
excess of the annual income received by them 
together with the annual value of the land 
occupied by them. The amount by which their 
income was insufficient to pay the interest upon 
the stock was raised by means of rates. The ! 
council, when paying dividends upon the stock, j 
deducted income tax under Scbed. D. 

Held— that the council were not entitled to j 
retain out of the income tax so deducted from 
the dividends such a sum as would recoup them 
the income tax which they had already paid 
under Sebed. A in respect of the lands in their 
occupation. 

Decision of the C. A. ([1905] 2 K, B. 375 ; 
74 L. J. K. B. 787 ; 69 J. P. 333 ; 53 V r . B. 


i 677 : 93 L. T. 378 ; 21 T. L. B. 604 ; 3 L. G. B. 
! 951) reversed. 

: Attorney - General r. London County 
[Council, [1907] A. C. 131 : 76 L. J. K. B. 
454 ; 71 J. P. 217 ; 96 L. T. 4S1 ; 23 T. L. R. 

390 ; 5 L. G, B. 165-H. L. (E. . 


INCORPOREAL HEREDITA- 
MENTS. 

See Beal Property and Chattels 
Beal. 

INDECENT ASSAULT. 

See Criminal Law. 


INDECENT EXPOSURE. 

See Criminal Law. 

INDEMNITY. 

See Agency, 5 ; Guarantee ; Master 
and Servant, 

INDIA. 

See Dependencies and Colonies. 


INDICTMENTS AND IN- 
FORMATIONS. 

See Criminal Law and Procedure. 


INDUSTRIAL, PROVIDENT, 
AND SIMILAR SOCIETIES. 

And see under Friendly Societies. 

1. Debts due from Members — Past Member — 
Action in County Court — Industrial and Pro - 
valent Societies Act , 1893 (56 & 57 Viet. c. 39), 
s. 23, subs. 1.] — Sect. 23, sub-sect. 1, of the 
Industrial and Provident Societies Act, 1893 — 
which provides that all monies payable by a 
member to a registered society shall be a debt 
due to the society, and shall be recoverable as 
such in a County Court — applies to moneys 
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payable by a person whilst he was a member of 
the society, although such person ceased to be 
a member before the action was brought. 

Gwendolen Land Society v. Wicks, [1904] ! 

[2 K. B. 022 ; 73 L. J. K. B. 815 ; 91 L. T. 

440 ; 10 T. L. B. 593 ; 53 W. E. 219— Div. Ct. | 

2. Member — Tenant — Power of Committee of 
Management to raise Rent — “ Fair and usual j 
Rent ’’ to he charged .] — By the rules of a society | 
registered under the Industrial and Provident ; 
Societies Acts, it was provided that u the tenant 
shall be charged a fair and usual rent for his occu- j 
pancv of same.” The committee of management j 
controlled all business carried on by or on account j 
of the society. 

Held — that the members of the society were j 
not entitled to have a fixed rent ; and that the j 
committee of management might increase the I 
rent, as the tenant was to be charged a “ fair and i 
usual rent ” for the time being. 

Tenant Co-operative, Ld. r . James. (1902) ; 

[18 T. L. R. 237— Wright, J. 

3. Mom l nee — Disputed Claim — Arbitration — i 

Plaint in County Court — Industrial and Pro - ! 
rident Societies Act, 1893 (56 57 Viet. c. 39), j 

s. 49, sub-ss. 1, 3.] — The nominator’s daughter j 
claimed as nominee, and his widow also claimed 
the amount standing in the books of the defen- 

- dant society to the credit of the nominator, who 
died in May, 1898. The society did not see fit 
to allow an interpleader issue to be raised. The 
nominee proceeded under the provisions of the 
Arbitration Act, 1889, and obtained, ex paiie, 
an award by a sole arbitrator in her favour under 
sect. 6, sub-sect. (5). Subsequently a plaint was 
taken out in the county court by the daughter 
under the Industrial and Provident Societies 
Act, 1893, s. 49, and the judge enforced the 
award. 

Held — that the proceedings in the county 
court could be treated as an application to the 
county court under sect. 49, sub-sect. 5. of the 
Act of 1S93. 

Jessop v . The Huddersfield Industrial 
[Society, (1899) 80 L. T. 598. 

4. Set off — Sum credited to a Member — Debt due 
from a Member— Fraudulent Preference — Wind- 
ing-up — Industrial and Provident Societies Act, 
1893 (56 & 57 Viet. c. 39), s. 23, sub-s. 2 — Com- 
panies Act , 1862 (25 & 26 Viet. c. 89), s . 164.] — 
So long as a co-operative society for supplying 
goods to its members, which is registered under 
the Industrial and Provident Societies Act, 1 893, 
is carrying on business, it cannot be held to be 
precluded from exercising the right of set-off 
mentioned in sub-sect. 2 of sect. 23. The words 
“set off” in that section are not used in the | 
strict legal seuse, but more in the business or 
accountant’s sense, as indicating that the society 
may deduct or write off from the sum credited 
the amount of the member’s debt, provided that 
the committee act bona fide without any fraudu- 
lent intention or without the intention of pre- 
ferring any particular shareholder. Such a 


member is not a creditor within the meaning of 
sect. 164 of the Companies Act, 1862. 

In re Gwawr-y-Gweithyr Industrial and 

[Provident Society; Dovey v. Morgan, 

[1901] 2 K. B. 477 ; 70 L. J. K. B. 614 ; 49 
W. E. 655 ; 84 L. T. S24— Div. Ct. 

5. Shop Cmibs — Rules of existing Club — No 
Person leaving Employment to have any Claim on 
Fund — Rules not registered — Shop Chibs Act , 
1902 (2 Edw. 7, c. 21).] — Sect. 6 of the Shop 
Clubs Act, 1902, provides that “ where a work- 
man by the conditions of his employment is a 
member of a shop club he shall upon his dismissal 
from or upon leaving his employment, unless 
contrary to the rules of the club, have the option 
of remaining a member, or of having returned 
to him the amount of his share of the funds of 
the club to be ascertained by actuarial calcula- 
tion” ; but there is nothing in the Act making 
it illegal for a society to go on according to 
existing rules. 

The plaintiff was a member of a shop club, to 
which all employes were obliged to belong, and 
according to the rules of which he lost all claim 
to participate in benefits if he quitted his em- 
ployment. In consequence of the Act of 1902 
compulsory membership was abolished, but the 
society was not registered. 

Held — that “ the rules of the club ” still 
applied ; and that the plaintiff, having left his 
employment, was thereby precluded from claim- 
ing his share of the accumulated funds. 

Balchin v. Lord Ebury and Others, (1904) 
[20 T. L. E. 60— Kekewich, J. 


INDUSTRIAL SCHOOLS. 

See Prisons and Reformatories. 


INEBRIATES' 

See Intoxicating Liquors, 113, 114. 


INFANTS. 


I. Custody of Infants 

COL. 

. 276 

II. Guardianship 

. 278 

III. Liability of Infants 

(a) Contracts . 

. 279 

(if) Necessaries . 

. 280 

(6*) Torts .... 

. 281 


I. CUSTODY OF INFANTS. 

See also Bastardy ; Conflict of Laws ; 
Criminal Law, 1 , 2, 128-134, 199- 
201 ; Husband and Wife, 131 ; 
Master and Servant, 25. 

1. Right of Father — Father convicted of Thefti] 
— The fact that a father has been convicted of 
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theft a year ago, and sentenced to four months’ 
imprisonment, is not sufficient ground for refus- 
ing to give him the custody of his child, two 
years old, as against his wife, who is living 
apart from him. 

A. C. r. B. 0., (1903) 5 F. 108— Ct. of Sess. 

2. Right of Father — Petition by Mother — 
Coats. ] —In a petition for the custody of the 
children of the marriage by the mother, it was 
held that the father was not displaced from his 
legal position as guardian of the children by 
merely proving that he had occasionally used 
profane language, that he had twice thrown one 
of the children on to the floor, and that he had to 
some extent taught the children to dislike their 
mother. The Court held that the petitioner was 
entitled to expenses down to the date of the 
interlocutor allowing a proof, and that her 
account must be taxed as between party and 
party and not as between agent and client. 

MacKellar r. MacKellar, (1898)35 Sc. L. R. 

[483— Ct. of Sess. 

3. Right of Mother — Abandonment — Custody of 
Children Act , 1891 (54 Viet. e. 3).] — The father 
of the infant, who was a farm-labourer, died in 
1890, leaving a widow and three children, of 
whom H. was the youngest. The mother, being 
in poor circumstances, obtained employment as a 
domestic servant, and placed the children under 
the care of the Protestant Orphan Society. In 
October, 189T, the mother was in the service of 
M., a farmer possessed of a substantial farm in 
the county of Fermanagh, and on the 5th October, 
1897, an agreement in writing was entered into, 
between the mother and M., that M. should 
adopt the child, and the mother agreed to give 
the child to M., and to have no claim on her. 
Shortly afterwards the mother was married 
again to a small farmer near N., in the county of 
Fermanagh. There -was no difference of religion 
between the parties. In the beginning of 1899 
the mother demanded the child from M., who 
refused to give her back, unless he was paid for 
her support and maintenance. On a motion for 
a wiit of habeas corpus, Kenny, J., sitting as 
Vacation Judge, saw and had a conversation with 
the child, and was satisfied that she regarded 
with the strongest aversion the idea of returning 
to her mother, and held that, having regard to 
the handing over of the child under the circum- 
stances deposed to, the character of the mother’s 
evidence, as given in her affidavits, and the cir- 
cumstances and present position of the child, the 
latter ought not, from the point of view of 
its own welfare, to be taken from the custody 
of m. 

Held by C. A. (reversing the decision of 
Kenny, J.) — that the mother had not deserted 
or abandoned the child within the meaning of 
sect. 3 of the Custody of Children Act, 1891, and 
that she ought to be given into her mother’s 
custody. The Custody of Children Act, 1891, 
discussed. 

In re O’Hara, [1900] 2 Ir. R. 232— C. A. 


• II. GUARDIANSHIP. 

4. Guardian's Change of Religion — Removal of 
. Guardian.’] — A testamentary guardian’s duty Is 

j to see that the ward is brought up in the father’s 
| religion, and is protected against disturbing 
| influences by persons holding the tenets of a 
; different faith. 

The testamentary guardian of a female ward 
j of Court,' aged 16, from conscientious motives 
! thought tit to change her religion. She had done 
| her duty in an exemplary manner. The guar- 
j dian had previously been a Protestant — like 
: the ward’s father— and she became a Roman 
! Catholic. 

Held — that the application to remove the 
| guardian must be granted, as such a change in 
j religion was calculated seriously to prejudice the 
i ward in being deprived of the opportunity of 
resorting to the guardian for assistance and 
j instruction in religious matters. 

F. r. F., [1902] 1 Ch. 688 ; 71 L. J. C'h. 415— 

| [Farwell, J. 

5. Guardian ad litem — Practice — Appear - 
anees in Person.] — A guardian of infants ad 

' litem cannot appear in person on behalf of 
‘ the infants. 

I 1st re Berry, [1903] W. N. 125— Kekewich, J. 

6. Management of Land during Infancy — Ap- 
pointment of Trustees — Infant tailing Land by 
[ Descent — . Mother's Rights as Guardian — Con- 
; reyancing and Law of Property Act , 1881 (44 & 

45 Viet, c . 41), s. 42, sub-s. 1.] — Sect. 42, sub- 
i sect. 1, of the Conveyancing and Law of Property 
j Act, 1881, enabling the Court to appoint trustees 
: on the application of the next friend of an 
; infant, who is beneficially entitled to the posses- 
1 sion of any land, applies to the case where an 
| infant takes land by descent. 

! In re Glover ([1899] 1 Ir. R. 337— M.R.) 
i followed. 

i The Court will hesitate to make an order 
under sect. 42 adversely to the mother’s right as 
guardian or otherwise, but if she disclaims it 
feels no difficulty in making the order. 

In re Cowley, [1901] 1 Ch. 38 ; 70 L. J. Ch. 88 ; 

[S3 L. T. 729— Cozens-Hardy, J. 

7. Protestant Mother sole surviving Guardian 
: — Remarriage of Mother to a Roman Catholic — 
j Appointment of additional Guardian — Discretion 
i of Court — Guardianship of Infants Act , 1886 (49 
! & 50 Viet. c. 27), s. 2.]— By his will X. appointed 
! his wife (during her widowhood) and his own 
I father guardians of his infant son during his 
| minority, and directed that, on the death of 
i either of them, the survivor should be sole guar- 
i dian. X. and his wife were both Protestants. 

X. died in 18S6, and bis father in 1890. In 1896 
the widow married again, her second husband 
being a Roman Catholic, whilst she remained a 
Protestant, and the infant son was being brought 
up as a Protestant. In 1897 the infant’s paternal 
grandmother, as his next friend, took out a 
summons asking that an uncle of the infant (the 
! husband of a sister of X.) might be appointed to 
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act jointly with the mother as guardian of the j 
infant. j 

Held (dismissing the summons) — that the 
mother of an infant had entirely new rights : 
conferred upon her under the Guardianship of 
Infants Act. 1880 ; she became statutory guardian | 
under the Act. whether she was appointed testa- j 
mentary guardian by her husband or not. The 
Court has power, in its discretion, to remove a ' 
guardian, or to appoint another guardian to act 
jointly with the statutory guardian : but the Court 
will not interfere except on good grounds shown j 
to iie clearly for the benefit of the infant. j 

In RE X. ; X. r. Y., [1899] I Ch. 520 ; OS L. J. Ch. | 
[205 ; 47 W. E. 345 ; SO L. T. 311— C. A. 

Ill, LIABILITY OF INFANTS. 

(a) Contracts. 

See aha Building Societies. 7. 

8. Agreement to settle Action — Plea in Bar — 
Contract to Benefit."]— The plaintiff, an infant, 
commenced an action by his next friend for 
wages and damages for assault, false imprison- 
ment, and malicious prosecution. 

He voluntarily came to the defendant and 
offered to take 30 s. in respect of all his claims as 
he wished to go abroad, which was paid him, and 
he signed an acknowledgement that all his wages 
had been paid, and that he had brought the 
other claims out of vengeance. 

The next friend continued the action, and the 
plaintiff came over to give evidence. 

The defendant pleaded the agreement in bar to 
the action. 

The jury found for the defendant as to the 
wages and malicious prosecution, but for the 
plaintiff upon the false imprisonment with 20 1. 
damages. 

The infant never ratified the agreement. 

Held — that, under the circumstances, the 
infant was not bound by the agreement, so as to 
make it a bar to the action. 

Mattei r. Yautro, (1898) 78 L. T. 682— 

[Kennedy, J. 

9. Apprenticeship Deed — Sot for Benefit of 
Infant — Want of Mutuality —Employers and 
Workmen's Act , iS75 (38 & 39 Yict. <?. 90), s. 6.] 
— By an apprenticeship deed the respondent, an 
infant, agreed to serve the appellant, a manu- 
facturer of earthenware, as an apprentice for 
five years, “ excepting the usual holidays and 
days on which the said branch of the business of 
her said master shall be at a standstill through 
accident beyond the control of the master ” ; 
and “during the said term, excepting and 
subject as aforesaid,” she was to be paid certain 
wages. 

Held — that such a clause was valid, and could 
not be held to be not for the benefit of the infant 
or void for want of mutuality. 


10. Mortgage — Mortgagee in Possession — Right 
to recover Possession — Infants Relief Act , 1874 
(37 & 3S Yict. c. 62) — Building Societies Act , 
1874 (37 & 38 Yict. c. 42), ss. 21, 38.]— A mort- 
gagor is not entitled to recover possession of 
land which has been taken by the mortgagee 
without repaying the advances, even though the 
mortgage was made by the mortgagor while an 
infant. 

Thurstan v. Nottingham Permanent Bene- 
fit Building Society, (1900) 49 W. It. 56 ; 

L 83 L. T. 424 ; 17 T. L. R. 7— Joyce, J. 

11. Restraint of Trade — Agreement not to carry 
on Milkman's Business within Two Miles nor to 
solicit Employer's Customers — Penalty by way 
of liquidated Damages — Validity.] — An infant 
entered into a contract with his employers, milk 
sellers, not to carry on a milkman’s business 
within a distance of two miles nor to solicit his 
employer’s customers, “ under a penalty of £200, 
to be recovered as and by way of liquidated 
damages and not by way of penalty.” In an 
action for an injunction to restrain the infant 
from carrying on a milkman’s business within 
the specified distance : — 

Held — that the contract was binding on the 
infant, the clause as to the payment of the £200 
only binding him to pay the damage actually 
caused by his breach of contract, and not being 
a penalty clause in the ordinary sense. 

Morrison, Fleet <fc Co., Ld. r. Fletcher, 
[(1901) 17 T. L. R. 95— Jeune, P. 

(b) Necessaries. 

12. Cartridges — Money — Jewellery — Cham - 
pagne .} — Where there was no evidence as to the 
degree, state, or station in life in which an 
infant moved, it was held that a cartridge- case 
and cartridges, and money wired to the infant, 
were not necessaries ; that jewellery purchased 
or bought with the object of being presented to 
a young lady to whom the infant was engaged 
during his infancy without the consent of his 
guardian, and who does become his bride, was 
not a necessary, and that champagne for cele- 
brating the infant’s coming of age was not a 
necessary. 

Hewlings r. Graham, (1901) 70 L. J. Ch. 568 ; 

[84 L. T. 497— Joyce, J. 

13. Infant Defendant to Probate Suit — Agree - 
ment that all Parties should take Costs out of 
Estate — Benefit of Infant — Validity of Agree- 
ment^ — An action was brought against the 
executor and the infant beneficiary under a will. 
The plaintiffs propounded a will one day later 
in date. While the action was part heard the 
parties, including the infant’s guardian ad litem , 
agreed that in any event- all parties should have - 
their costs out of the estate. There was judg- 
ment against the plaintiffs, who thereupon asked 
for their costs out of the estate. The defendants 
did not appear. 


Green i\ Thompson, [1899] 2 Q. B. 1 ; 68 L. J. Held — no ground for so ordering. Theagree- 

[Q. B. 719 ; 63 J. P. 486; 48 W r , B. 31 ; 80 ment was not one for necessaries, nor was it for 
L. T. 691 — Div. Ct, the infant’s benefit, inasmuch as in no event was 
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the Court likely to mulct her and the executor 
defendant in costs, and therefore the Court could 
not sanction it after the event. 

Prince r. Haworth and Others, <1904) 20 
[T. L. ft. 313 — Barnes, J. 

14. Racing Bicycle.'] — A racing bicycle may 
be a necessary for an infant apprentice earning 
21,s*. a week, and living with his parents. 

Clyde Cycle Co. v. Hargreaves, (1S9S) 78 
[L. T. 296 ; 14 T. L. B. 338— Div. Ct. 

(c) Torts. 

15. Injunction Against — — Where an 

order has been made against an infant defendant, 
granting a perpetual injunction restraining him 
from carrying on his business under a style 
calculated to lead the public to believe that it 
was in any way connected with the similar 
business of the plaintiff : — 

Held — that the order, in also ordering the 
defendant to pay the costs, was good. 

Chubb v. Griffiths ((1865) 35 Beav. 127) and 
Icmpriere v. Lange ((1879) 12 Oh. D. 675 ; 50 
L. J. Ch. 673 ; 27 W. It. 879 ; 41 L. T. 378) 
followed. 

Woolf r. Woolf, [1899] 1 Ch. 343 ; 68 L. J. Ch. 
[82 ; 47 W. R. 1S1 ; 71) L. T. 725— Kekewich, J. 

For employment of children, see Educa- 
tion ; Factories : and Public 
Health, 55-58. 


banking company owned property which con- 
sisted of a basement, ground floor, and first and 
second floors. The first floor was let to solicitors 
as offices. The rest of the building was occupied 
by the bank, the ground floor being the bank 
office and the second floor the residence of a bank 
official. Access to the first and second Hours 
was provided by two separate internal staircases. 
The rooms occupied by the bank opened sepa- 
rately into the lobby on the ground floor. From 
the second floor there was a bolt in connection 
with the bank office which controlled the opening 
of the safe. With the exception of the first floor 
the whole of the premises were assessed for 
inhabited house duty. The bank claimed exemp- 
tion for the ground floor, contending that it was 
a separate tenement occupied solely for the 
purpose of a business within sect. 13 of the 
Customs and Inland .Revenue Act. 1878. 

Held — that the exemption was not allowable. 

Union Bank of Scotland. Ld. t. Foster, 
[(1901) 05 J. P. 824— Ct. of Exeh. (Sc.) 

2a. Building owned by Bank — Pari let and 
Rest occupied by Bank — Customs and Inland 
Revenue Act , 1878 (41 & 42 Viet. c. 15), s. 13.]j — 
The basement and ground floor of a building 
were occupied by a bank, the first and second 
floor were used as solicitor’s offices, and the third 
; and fourth floors as a residence by the bank 
| manager. There was internal communication 
; between the bank and the staircase which led to 
| the floors above, and the solicitors 1 offices con- 
> sisted of several rooms with doors opening on to 
the staircase. 

I Held— that the bank was not entitled to 
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INHABITED HOUSE DUTY. 

1. “ Almshouse ” — u House provided for the 
Reception or Relief of Poor Persons ” — Home 
for Poor Ladies — House Tax Act, 1808 (48 Geo. 3, 
c. 55), Sekcd . 13, Exemptions, Case 4.] — A 
house founded for ladies in reduced circum- j 
stances, who had an income not less than £25 
and not exceeding £55 a year, where each lady 
was provided with a room free of charge, held to 
be a 41 house provided for the reception or relief 
of poor persons ” within the House Tax Act, 1808, 
Schecl. B, Exemptions, Case 4, so as to come 
within the exemption from inhabited house duty 
allowed by the Act. 

The Trustees of the Mary Clarke Home I 

!>. Anderson, [1904] 2 K. B. 6 45 ; 73 L. J. ! 

K. B. S06 ; 91 L. T. 457; 20 T. L. R. 626— 

Channell, J. 

2. Building owned by Bank — Part let and Best 
occupied hi/ Bank — Customs and Inland Revenue 
Act , 1878 (41 & 42 Viet. c. 15), s. 13 (1) (2).]— A 


| exemption from inhabited house duty under 
j sect. 12 (2) of the Customs and Inland Revenue 
Act, 1878, in respect of any part of the building. 

Decision of the Div. Gt. ((1901) 65 J. P. 013) 

' affirmed. 

Decision of C. A. ((1902) 66 J. P. 163; 85 
L. T. 747 ; IS T. L. B. 133) affirmed. 

London and Westminster Bank, Ld. v. 
[Smith, (1902) 18 T. L. B. 774 ; 67 J. P. 229 

— H. L. (E.)„ 

3. Building used partly as a Shop and partly 
for Residential Purposes — Communications 
between — House Tax Act, 1808 (48 Geo. 3, c. 55), 
Sched . B , /*. 3,] — The fact that the three upper 
floors of part of a large building containing the 
shop and showrooms of an upholsterer are used 
for residential purposes and have internal com- 
munication with the shop makes the whole of 
the premises assessable in respect of inhabited 
house duty. 

Maple & Co., Ld. v. Wilson, (1901) 65 J. P. 
[630 ; 49 W. B. 670 ; 85 L. T. 229 ; 17 T. L. B. 

512— Div. Ct. 

4. Dwelling-house in Part licensed for Sale of 
Intoxicating Liquors — House Tax Act , 1808 
(48 Geo. 3, c. 55), Belied . B, r. 6— House Tax 
Act , 1851 (14 & 15 Viet. c. 36), Sched.] — Any 
dwelling-house, the rental of which exceeds £6<J, 

> is liable to inhabited house duty at the rate of 9(7. 

t 
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in tlie £, but only when the house “ shall be 
occupied by any person who shall be duly licensed 
by the laws in force to sell therein by retail beer, 
aie, wine, or other liquors.” By r. (i of the 
Inhabited House Duty Act, 1808, Sched. B : 
“ where any house shall be let in different storeys, 
tenements, lodgings, or landings, and shall be 
inhabited by two or more persons or families, the 
same shall nevertheless be subject to, and shall 
in like manner be charged to, the said duties as 
if such house or tenement was inhabited by one 
person or family only, and the landlord or owner 
shall be deemed the occupier of such dwelling- 
house and shall be charged to the said duties.” 

A. was the owner of a house, part of which he 
let as an hotel, and the remaining part as a club. 
The tenant held the licence for the hotel. The 
rental of the house exceeded £60. 

Held — that A. was occupier of the house 
within r. 6, supra. and as he did not himself 
hold the licence, he could not legally claim to be 
assessed at the lower rate, but was liable to be 
assessed in full, namely, at dd. in the £. 

Inland Be vex he i\ Campbell, (1900) 64 J. P. 

[696 ; 2 F. 244— Ct. of Exeh. (Sc.) 


who lived and slept in the residential portion. 
The appellant himself did not occupy any part 
of the premises, which were separately rated to 
poor rate in the names of the three tenants. 

Held — that the house was not separately 
“let in different tenements ” within the meaning 
; of sect. 13, sub-sect. 1, of the Customs and Inland 
? Revenue Act, 1878 ; and that the building, con- 
| sisting of the dwelling-house and the offices, 

| formed one house chargeable in one cumulo sum 
; to inhabited house duty under the House Tax 
Act, 1808, but that the stables did not form part 
of the house and were exempt. 

' Knight r. Manley, (1905) 92 L. T. 506 ; 21 
[T. L. R. 203— Phillimore, J. 

6. Fire Station — Firemen's Dwellings — “ One 
Souse" — Sot within Exemptions — House Tax 
\ Act , ISOS (48 Geo. 3, c. 55), Sched. B — Customs 
i and Inland Revenue Acts, 1878 (41 k 42 Viet. 

| c. 15), s. 13 ; 1890 (53 & 54 Viet. c. 8), s. 26 (2) ; 

! and 1891 (54 A 55 Viet. e. 25), s. 4 (1).] — A fire 
j station, a building of four storeys, consisted of 
j engine-room, stables, office, store, gymnasium, 
j with “ houses ” for the firemaster and firemen 
j above. There was complete internal communica- 


5. Dwelling-house and Offices — Communication | 
by Doors on Ground Floor — Tenements occupied , 
solely for Business Purposes — House “ divided : 
and let in different tenements" — Stable s — House 
Tax Act , 1808 (48 Geo. 3, c. 55), Sched. B , rr. 2, 

3 — Customs and Inland Revenue Act , 1878 
(41 &42 Viet. c. 15), s. 13.] — The appellant was ; 
the owner of a block of buildings, consisting of 
a house, offices, and stables, the offices being 
divided perpendicularly from the residential 
portion by a wall pierced by two doorways on 
the ground floor. The appellant let the resi- 
dential portion at a fixed annual rental to his 
sister, who, with her two servants, had the \ 
exclusive use of two separate entrances to the » 
main street, but she did not use any portion of I 
the offices. The part used as offices was verbally | 
let to a firm of solicitors of which the appellant J 
was the senior partner, and they had the 
exclusive use of a separate entrance from the 
main street by which the offices were entered, 
and the door of which was locked from the out- 
side when all had left the offices. The stables in 
the yard at the rear were let to a separate tenant 
at a fixed annual rent, and they had a separate 
entrance from another street to which they 
fronted. 

The arrangement made between the appellant 
and the occupier of the residential portion was 
that the servants kept by her should clean the 
offices of the firm, and the servants were engaged 
to do that cleaning as well as their duties in the 
residential portion, and the firm paid to the 
occupier the wages of one of the servants. The 
only communication between the residential 
portion and the office portion was by two doors 
on the ground floor, and through these doors the 
servants passed and repassed to clean the offices. 
The occupier of the residential portion had the 
key of these doors, which she could lock and 
bolt from the inside, but not so as to prevent 
the servants from passing through to the offices, 
and she had the sole right to dismiss the servants, 


tion between all parts of the building, but each 
of the firemen's “ houses ” had an outer door. 

Held — that the whole was assessable for in- 
habited house duty as “ one house,” and that no 
part of it fell within the exemption of houses 
under £20 in value, or houses occupied solely for 
trade. 

Allan v. Edinburgh Corporation, (1903) 5 
[F. 875 — Ct. of Sess. 

7. “ Full and just yearly Rent " — Poor Bate 
— Tied House — Rent as Free House— House Tax 
Act, ISOS (48 Geo. 3, c . 55), Sched. B — House 
Tax Act, 1851 (14 & 15 Viet. c. 36).] — In assessing 
premises, situated outside the metropolitan area, 
for inhabited house duty, regard need not be had 
to the poor rate assessments where such assess- 
ments are not based upon the full rental value 
of the premises. In assessing a public-house for 
inhabited house duty, a covenant entered into 
by the tenant to deal exclusively with his land- 
lords, who were a firm of brewers, for excisable 
and other articles, and covenants by the tenant 
to pay additional rent in any year in which he 
should deal for those articles with persons other 
than the landlords, and also in any year in which 
his indebtedness to the landlords should exceed 
a certain sum, should be taken into consideration. 

The annual value according to which duty was 
payable upon the premises under the House Tax 
Act, 1851, was the fall and just yearly rent for 
which it could be let as a free house. 

Peter Walker & Son, Ld. v. Brisley (Sur- 
veyor op Taxes) ; Grinter v. Fleming 

(Surveyor op Taxes), [1900] 2 Q,. B. 735 ; 

69 L. J. Q. B. 875 ; 64 J. P. 709 ; 49 W. R. 23 ; 

83 L. T. 347— Div. Ct. 

8. “ Hall or Office ” — Library — Liability to 
Duty — House Tax Act, 1808 (48 Geo. 3, c. 55), 
Sched . B , r. 5 — House Tax Act , 1851 (14 & 15 
Viet c . 36), ss. 1, 2.]—' The dining hall and offices 
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for the use of members of the Middle Temple, 
one of the Inns of Court, with lecture rooms and 
rooms for the benchers adjoining, occupied 
during the daytime only and empty at night, 
are liable to be assessed to inhabited house duty 
as being a hall within the meaning of rule 5 of 
Sched. B of the House Tax Act, 1808, which, 
revived by the House Tax Act of 1S51, enacts 
that every hall or office whatever belonging to 
any person or persons, or to any body politic or 
corporate, shall be liable to duty 1,1 as inhabited 
houses.” 

The library, however, when used as such, is 
distinguishable from a “ hall or office,” and not 
being inhabited, is not liable to inhabited house 
duty. 

Judgment of Div. Ct. ((1899) 6S L. J. Q. B. 
157 ; 68 J. P. 213 ; 47 W. K. 383 ; 79 L. T. 700 ; 
15 T. L. B. 120) affirmed. 

Styles v. Society of the Middle Temple, 

[(1899) 6S L. J. Q. B. 1046 ; 63 J. P. 725 ; 48 , 

W. B. 164 ; 81 L. T. 426 ; 16 T. L. R. 6— C. A. 

10 . ILmsc “ occupied solely for the Purposes of 
any Trade *' — Trade Premises on Ground Floor ; 
— Dwelling-house on Upper Floor — House Tax \ 
Act , 1808 (48 Geo, 3, c. 55), Sched. B, ->*. 3 — 
House Tax Act , 1817 (57 Geo. 3, c. 25), .v. 1 — 

5 Geo. 4, c . 1V.4 — Customs and Inland Revenue 
Act , 187S (41 & 42 Viet. <*. 15), ,v. 13, sub-s. 2.]— 
By sect. 13, sub-sect. 2, of the Customs and 
Inland Be venue Act, 1878, “every house or 
tenement which is occupied solely for the pur- 
poses of any trade or business, or of any profes- 
sion or calling by which the occupier seeks a 
livelihood or profit, shall be exempt from the 
duties [Inhabited House] by the said commis- 
sioners upon proof of the facts to their satisfac- 
tion.” 

G., the appellant, a licensed retailer of spirits, 
was the owner of premises consisting of a build- 
ing of two storeys under one roof. The ground ! 
floor was occupied and used by G. for the purpose I 
of carrying on the trade of licensed retailer of | 
spirits, and the upper storey was occupied by him j 
as his dwelling-house. Access to the ground ; 
floor was by a door opening from the street. | 
Access to the upper storey was by a different j 
door opening from the street to the staircase ! 
leading to the upper storey. There was no i 
internal communication between the two ; 
storeys. j 

Held — that ground storey was exempt from 
inhabited house duty, and that the inhabited j 
house duty ought to be confined to the value of j 
the upper storey. 

Gra^T v. Laxgstox, [1900] A. C. 383 ; 69 L. J. j 

[P. C. 66 ; 64 J. P. 644 ; 82 L. T. 629 ; 16 
T. L. B. 416— H. L. (Sc.). 

11 , “ Inhabited Dwelling-house ” — Occupation 
— Furnished House not lived in during Year of 
Assessment — House Tax Act , 1851 (14 & 15 Viet. 
c. 36), s. 1.] — The words “inhabited” and 
“occupied” in various passages in the House 
Tax Act, 1851, must be regarded as synonymous. 

If the owner of a house, which he has at times 
lived in or let furnished, keeps it furnished and 
r eady for occupation by himself or a tenant, he 


' is liable for inhabited house duty, although in 
fact no person happens to have slept in it during 
' the year of assessment. The presence of the 
furniture constitutes occupation ; and the house 
; must be regarded as inhabited for the purposes 
of the Act. 

Glasgow Corporation v. Inland Revenue. 
\ ((1880) 18 8c. L. B. 1) followed. 

' Smith v. Dailsey, [19041 2 K, B. 186 ; 73 L. J, 

[K. B. 646 ; 90 L. T. 760 ; 20 T. L. B. 444 ; 

53 W. B. 54— Channel!. J. 

12 . Office belonging to and occupied with 
Dwelling-house — Tenement occupied only for 
Purposes of Trade or Profession — House Tax Act , 
1808 (48 Geo. 3, c. 55), Sched. B. r. 2 — House Tax 
Act , 1851 (14 & 15 Viet. c. 36), Sched. —Customs 
and Inland Revenue Act 1878 (41 A 42 Viet. 
c. 15), ,s*. 13 (2).] — M. owned and occupied a 
dwelling-house, in the yard behind which was 
an office used by him solely for his professional 
work. A passage led from the street under the 
house into the yard, and the front door of the 
house opened into this passage. There was a 
door at the street end of the passage w Inch was 
shut and locked at night, thus cutting off all 
access from the street to the house, yard, or 
office. The office was detached from the house 
and could only be reached by crossing the yard. 

Held — that the office was occupied with and 
formed part of the dwelling-house aud was not 
| exempt from assessment under sect. 13 (2) of the 
| Customs and Inland Revenue Act, 1878, as being 
| a “ tenement ” occupied solely for the purposes 
! of a profession. 

' Nicholls v. Malim, [1906] 1 K. B. 272 ; 75 

[L. J. K. B. 140 ; 54 W. B. 404 ; 94 L. T, 161 

— Walton, J. 

13 . “ One House ” — Inhabited House Duty Act , 
1851 (14 & 15 Viet. c. 36.]— The respondents’ 
premises consisted of two upper floors, occupied 
by their manager and used for storing lumber, 
and on the ground floor a shop, repairing room, 
and yard. The upper storeys were reached by 
an external staircase from the yard, but the 
manager’s usual mode of access to his residential 
rooms from the street was through the front door 
into the shop, and thence into the yard and up 
the staircase, the other door from the street into 
the yard being invariably kept locked. 

Held — that the premises formed “ one house ” 
for the purposes of the Inhabited House Duty. 

Cole v. Bishop Brothers, (1903) 67 J. P, 128 

[ — Ridley, J. 

14 . School Buildings — Part Residences — Part 
Fives-courts , Gymnasium, and Offices — Struc- 
tural Separation — • House 'lax Act , 1808 
(4S Geo. 3, c. 55), Sched. B — House Tax Act , 
1851 (14 & 15 Viet, c. 36), s. I— Customs and 
Inland Revenue Act , 1878 (41 & 42 Viet. c. 15), 
s. 13, sub-s. 2.] — The appellant carried on a 
school at which boys were boarded, educated, 
and prepared for public schools. Part of the 
property which was admitted to have been 
correctly included in the assessment included 
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the residences of the appellant, the assistant- ' c. 25), s. 4.] — In a house of the annual value of 
master, and the dormitories and living-rooms less than £20, “ originally built or adapted by 
used by the hoys. The portion of the property additions and alterations and used for the sole 
which the appellant contended had been wrongly purpose of providing separate dwellings,” each 
included in the assessment, consisted of lives- set of morns may be a “separate dwelling” 
courts, closets, changing- rooms, a play-room with j within the exemption in sect. 26 (2) of the 
a gymnasium over it, class- room, a carpenters i Customs and Inland Revenue Act, 1890, as 
shop with store-room above, and a chapel. 2£o ; amended by tbe Customs and Inland Revenue 
persons slept in or over any of the above rooms. ; Act, 1891, s. 4, notwithstanding the existence of 
The buildings in dispute were separated from the a common front door, entrance hall, and a 
rest of the school buildings by a wall, and the common staircase on to which the rooms open 
only means of internal communication between ' directly, and notwithstanding the absence of a 
the buildings in dispute and the rest of the . structural division between each set. The owner 
school buildings was by a doorway and door in ; of such house is, therefore, exempt from inhabited 
the wall on the ground floor, which was reached house duty, nor does the House Tax Act, 1808, 
by a roofed passage. ' which provides that the owner of a house let in 

Held— that the whole of the buildings fell I different storeys, tenements, lodgings or land- 
within the words "all other offices, and all yards. ' ln «s ' sha11 b ? charged to such duty, prevent the 
courts and curtilages, and gardens and pleasure ; ^pphcation of the exemption, 
grounds belonging to and occupied with ” a , Seaman v. Lee, (1899) 68 L. J. Q. B. 593 ; 63 
dwelling-house, and must be included in the : [J. 1\ 499 ; 15 T. L. R. 292 — Div. Cfc. 

assessment. 


Decision of Phillimore, J. ((1902) 67 J. P. 9 ; 
18 T. L. R. 6SS) reversed. 

BltQWNE r. FURTADO. [1903] 1 K. B. 723 ; 72 

flu J. K. B. 296 ; 67 J. P. 161 ; 88 L. T. 309 ; 

19 T. L, R. 266—0. A. 

15. Separate Business Premises — Customs and 
Inland Be venue Art 187S (41 & 42 Viet. <?. 15), 
s. 13 (1) (2) — Customs and Inland Revenue Act , 
1891 (54 & 55 Viet. t*. 25). .?. 4 — Revenue Act , 
1903 (3 Edw. 7, e. 47), s. II.] — Premises con- 
sisted of live floors and a basement. On the 
ground floor were four shops. A, B, C, and D, 
and a hall leading to the upper floors and base- 
ment, in which hall was a w.c. for the use of the 
tenants of the shops ; the tenants of B, C, and D 
had access to it internally through the hall ; but 
the tenant of A could only reach it externally, 
either through the street or through the area. 
The basement contained a room under each shop, I 
such room being let to the tenant of that shop, 
and two of the shops had rooms behind com- 
municating with such shops. The tenants of B, 
C, and D had keys of the front door leading into 1 
the hall, which hall gave access to the self- 
contained tenement, dwellings let to separate 
tenants on the upper floors. 

Held— on an assessment to Inhabited House j 
Duty — that these premises were not within | 
sect. 13 (1) of the Act of 1878, as the whole of ’ 
the house was not divided into different tene- ! 
ments — that is to say, tenements which were j 
structurally separated — but that, so far as 
shop A was concerned, such shop was within ■ 
sect. 13 (2) of that Act. 

Held, further, that neither sect. 4 of the Act ; 
of 1891 nor sect. 11 of the Act of 1903 applied. j 

Hillman r. Ank^rson, (1906) 95 L. T. 452 — ! 

[Walton, J. ! 

i 

16. Separate Dwellings — Common Front Boor , J 
Hall and Staircase— Let in different Storeys ” J 

House Tax Act , 1808 (48 Geo. 3, c. 55), 1 
Sehed . B, r. 6 — Customs and Inland Revenue | 
Act, 1890 (53 Viet. c. 8), s. 26, sub-s. 2— Customs j 
and Inland Revenue Act , 1891 (54 & 55 Viet. 


17 . Stables — Belonging to and occupied with 
Dwelling-house — House Tax Act , 1808 (48 Geo. 3, 
c. 55), Sehed. B, r. 2.] — An inn was let to 
an innkeeper, together with some stables. After 
a time these stables, which were used for the 
purposes of the inn, were found to be insufficient, 
and others were rented close by. 

Held — that as an inn is a dwelling-house, and 
stables occupied for the purposes of the inn are 
properly considered as belonging to and occupied 
with the dwelling-house so as to make the whole 
place assessable to the inhabited house duty, 
the second set of stables was an adjunct of the 
house, and were properly assessable as belonging 
to and occupied with the inn. 

Swain r. Fleming, (1899) 81 L. T. 202— 

[Div. Ct, 

18 . Stud Farm with Cottages let to Stud 
Groom — House Tax Act , 1851 (14 & 15 Viet. 
e . 36), s. 9.] — The appellant, who occupied a 
stud farm, employed a stud groom at a wage of 
40.?. per week, and allowed him to reside free in 
a cottage on the farm. Subsequently he in- 
creased the groom’s wages and let the cottage to 
the groom on a quarterly tenancy. 

Held — that the stud groom occupied the 
cottage, and consequently that the appellant was 
not liable to pay inhabited house duty in respect 
of the cottage. 

Cooper r. Rose, (1907) 71 J. P. 492 ; 97 L. T. 

[337 ; 23 T. L. R. 707— Bray, J. 

19 . Two Houses — Separate Owners — Houses 
connected — One Dwelling-house — Inhabited 
House Duty Act , 1808 (48 Geo. 3, c. 35), Sehed. B.] 
— Two adjoining houses, A. and B., were con- 
nected by a doorway on the ground floor and 
were inhabited thus : — A doctor was tenant of 
B., owned by his uncle, and used certain rooms 
in it for the purposes of his practice ; he and a 
sister had bedrooms in it. His father owned A. 
and occupied it with other members of his 
family. The only kitchen was in A., and the 
whole family from the two houses took their 
meals in A. 
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Held — that A. and B. formed one dwelling- 
house in the joint occupation of the father and 
son, who were jointly liable for duty on the 
whole premises. 

Murdoch r. Inland Revenue, (1005) 7 F. Ill 

”Ct. of 9 ess. 

23. Working Class Lady i ng -houses — * ■ Sejm - 
rate Dwellings'* — Housing of the Working Chirrs 
Art , 1800 (53 & 54 Tier. e. 70). Part III— 
Customs and Inland It ere tine Arts. 1800 (53 A 
54 Viet. v. 25), s. 20 (2), and 1801 (54 6c 55 
Viet. e. 25), s. 4, st/h-s. 1 — Be>'enue Act , 1003 
(3 Edw. 7. e. 40), ,<?. 11, sul-s. 1.] — A house for 
the accommodation of the working classes con- 
tained a ground floor, where there were reading 
and dining rooms, lavatory, and other accommo- 
dation, and on the three floors above there were 
separate sleeping rooms or cubicle* opening on 
to landings. The walls of the sleeping rooms < 
or cubicles extended up to the ceiling, except 
upon the side nearest the landing, where there 
was an opening about 18 in. high between the , 
wall and the ceiling. Each room provided 
separate sleeping accommodation fur one man, 
and had a bolt on the inside. A charge of fid, 
a night was made for each room, and the 
occupant had the use of the rooms and aceom- ; 
modation on the ground floor, and the sleeping ; 
rooms had to be vacated in the day time. 

Held — that the sleeping rooms were not 
“separate dwellings” within the meaning of; 
sect. 26, sub-sect. 2, of the Customs and Inland ! 
Revenue Act, 1890, and sect. 11, sub-sect. 1, of 
the Revenue Act, 1903, and, therefore, the bouse ; 
was not exempt from inhabited house duty, as 
being *• used for the sole purpose of providing 
separate dwellings ” for the working classes. 

London County Council c. Cook, [19061 1 

[K. B. 278 ; 75 L. J. K. B. 187 ; 7<J J. P. 105 ; 

54 W. R. 403 ; 93 L. T. 836 ; 22 T. L. R. 125 ; 

4 L. G. R. 153 — Walton, J. ! 

INHERITANCE. 

See Descent and Distribution : Real ; 

Property and Chattels Real. ' 

INJUNCTIONS. 

COL, 

I. Interlocutory . , . . .289 

II. Mandatory 291 

And see Contracts ; Practice, 18—21. 

I. INTERLOCUTORY. 

1. Motion by Defendant before Pleading— \ 
Belief arising f rom same Cause of Action — Deed 
of Arrangement — Interfering with Possession of j 
'House and Conduct of Business.] — The plaintiff 
executed a deed of arrangement by which he j 
assigned to the defendant as trustee for his 

B.D. — YOL. II. 


creditors his business of 

a hotel proprie 

tor, and 

the trustee was to eng 

rage at £ I do a 

year as 

manager the plaintiff, v, 

'ho and whose v\ 

•if-: and 

family were to reside < 

luring such eng: 

igemenfc 

in rooms on the premi 

ses. The plaint: 

iff, who, 

with the approval of the 

committee of in- 

peerion, 

was dismissed as manage 

:■!*. claimed a dec 

la rat ion. 

that he was entitled in 

2 dor his co nr me 

:t to be 

retained as manager. 

The defendant, 

before 

delivering a defence, n 

loved for an ini 

1 unction 

until the trial to rostra 

in the plaintiff 

and his 

family from interfering 

with the eonduc 

■t of the 

hotel business. 




Held — that there was no foundation fur the 
plaintiff's claim to retain possession of the rooms, 
and that the defendant was entitled to an 
injunction to restrain the plaintiff from inter- 
fering with or disturbing the defendant in his 
possession and occupation of the hotel, and from 
in any way interfering with the conduct and 
management of the business. 

Spurgin v. White ((I860) 2 Giff. 473 ; 7 
Jnr. (N. S.) 15 ; 9 W. II 266 ; 3 L. T. (n. s.) 609) 
followed. 

Decision of Buckley, J. ((1901) 17 X, L. R. 
315) affirmed. 

Collison e. Warren, r 19»d > 1 Ch. S12 ; 70 

r L. J. Ch. 382 : 84 L. T. 482"; 17 T. L. R. 362 

— C, A. 

2. Undertaking as to Damages — Whether 
implied when Defendant girts Undertaking .] — 
Where me Court grants an interlocutory injunc- 
tion it only dees so upon the plaintiff giving an 
undertaking (express or implied) to be answer- 
able for damages. 

But, as a general rule, no such undertaking by 
the plaintiff is to be implied where the defen- 
dant, before the application is opened, offers to 
give an undertaking which is embodied in a 
consent order. 

Howard r. Press Printers, Ld., (1905) 74 

[L. J. Ch. 100 ; 53 W. R. 98 ; 91 L. T. 718— 

C. A. 

3. Undertaking in Lieu of Injunction^ — Implied 
Cross-undertaking in Damages.] — In an action 
by principals for an injunction to restrain an 
agent from making use of confidential informa- 
tion, the plaintiffs obtained an interlocutory 
injunction on December 21st, 1904. The matter 
came before the Court on January 13th, 1905, 
when the defendant gave a limited undertaking 
as to soliciting customers, but no cross-under- 
taking in damages was given. On January 20th, 
1905, the motion for an injunction was finally 
dismissed by Joyce, J. The defendant counter- 
claimed for damages in respect of the interlocu- 
tory injunction ; and the question arose whether 
a cross-undertaking in damages under this head 
could be implied 

Held (following a practice note in [1904] 
W. N. 203) — that whenever an undertaking to 
the Court was given in lieu of an interlocutory 
injunction, there should be inserted in the order 
a cross-undertaking in damages by the applicant, 
unless the contrary was agreed and expressed at 

10 



291 


INJUNCTIONS. 


292 


Interlocutory — Continued. 

the time ; and that in the present case the 
defendant was entitled to damages. 

Oberrheinischb Metallwerke r. Cocks, 
[1906] W. N. 127— Kekewich, J. 

4 . Purpose of — Land situate in a Foreign 
Country — Mining Agreem ent — Interference with 
the Bight to Possession — Jurisdiction of. Court. 
— The Court, though asked for an injunction, 
was, in substance, asked to give specific per- 
formance of an implied covenant for quiet 
enjoyment with reference to land in the island 
of Milos (otherwise Milo), in the Grecian Archi- 
pelago, belonging to the defendants, who had 
conferred by agreement certain mining rights on 
the plaintiffs, and who had excluded the plaintiffs 
from the possession of the mines for non-pay- 
ment of royalties, and other breaches of their 
agreement. 

Held — that in the present state of the 
authorities it was sufficient for the Court to 
say that, if there be such a jurisdiction, it is one 
which ought to be exercised with the greatest 
caution. The proper office of an interlocutory 
injunction is to preserve matters in static quo 
until the case be tried. As the defendants were 
in possession, that possession ought not to be 
disturbed unless, on the materials before the 
Court, the defendants were clearly in the wrong. 

Black Point Syndicate, Ld. v. Eastern 

[Concessions, Ld., (1899) 79 .L. T. 658 ; 15 
T. L. R. 117— Stirling, J. 

II. MANDATORY. 

5. Exercise of Statutory Powers — Damages in 
Lieu of Injunction — Acquiescence .] — The defen- 
dants were a corporation, constituted by Act of 
Parliament, for improving the navigation of the 
Newry River and Carlingford Lough. In 1884 
they obtained a further Act of Parliament, which 
Act expressly referred to certain oyster beds in 
the lough, the property of the original sole 
plaintiff, as equitable tenant for life, and pro- 
vided that the defendant should, during the 
construction of these works, protect these oyster 
beds from injury. Between May, 1890, and 
January, 1896, the defendants cast a quantity of 
stones, ballast, and rubbish upon a portion of the 
ground within the ambit of the oyster beds. 
They were expressly warned against so doing by 
the plaintiff and his lessee, hut the present action 
was not commenced until 1895. It was proved 
that the expense of removing the deposit and 
restoring the beds as far as possible to their 
original state would occasion an expense to the 
defendants considerably out of proportion to any 
advantage the plaintiff would derive from such 
restoration. The trustee of the property, who 
intervened in the action, having insisted on a 
mandatory injunction instead of damages : — 

Held — that there was no acquiescence which 
would deprive the plaintiffs of their right to such 
relief, and that they were entitled to an injunc- 
tion directing the defendants to remove from the 
oyster beds the ballast and rubbish so deposited,, 


and to restore them to their previous condition 
and levels. 

Woodhotjse v. Newby Navigation Co., 
[1898] 1 I. R. 161— C. A. (Ir.) 

6. Practice — Enforcement — Supplemental 
Order fixing a Time — B . S. C., Ord. 41, r. 5.] — 
A mandatory injunction in the negative form in 
common use before the decision in Jackson v. 
Normanby Brick Co. ([1899] 1 Ch, 488) was 
made restraining the defendant from permitting 
stones, soil, &c., to remain so as to interfere with 
plaintiff’s access to his land. 

Held — that such an order can be enforced by 
obtaining a supplemental order fixing a time for 
compliance, and then moving for an attachment 
or committal upon proof of personal service of 
both orders, the supplemental order being 
endorsed as required by Ord. 41, r. 5. 

Mansell v. Jones, [1905] W. N. 168; '120 
[L. T. Jo. 107 ; 40 L. J. N. C. 819— C. A. 

7. Practice — Must he certain and definite — 
Not granted to do Bepa.irs.~\ — It is a necessary 
requisite of every mandatory injunction that it 
should he certain and definite in its terms, so as 
to show clearly and specifically what the enjoined 
person is required to do, and it therefore is not 
the practice of the Court to grant a mandatory 
order to do repairs, since the Court cannot 
superintend the work to be done. 

Attorney - General r. Staffordshire 
[County Council, [1905] 1 Ch. 336; 74 
L. J. Ch. 153 ; 69 J. P. 97 ; 53 W. R. 312 ; 92 
L. T. 288 ; 21 T. L. R. 139 ; 3 L. G. R. 379— 

Joyce, J. 

8. Pulling down and removing Buildings — 
Form of Order .] — In future, on an application 
for a mandatory injunction restraining the defen- 
dant from allowing buildings to remain on land, 
it will be better for the Court to say in plain 
terms what it means, and in direct words to 
order the buildings to be pulled down and 
removed. 

Jackson v. Normanby Brick Co., [1899] 1 
[Ch. 438 ; '68 L. J. Ch. 407 ; 80 L. T. 482— 

C. A. 

9. Public Health — Proceedings before Magis- 
trates for Penalties — Jurisdiction to grant 
Injunction or make Declaration in restraint of 
such Proceedings .] — Where an Act of Parliament 
provides a mode of proceedings before magis- 
trates for penalties, the Court will only grant an 
injunction or make a declaration in restraint of 
such proceedings under very special circum- 
stances. 

Grand Junction Waterworks r. Hampton 
[Urban District Council (No. 1), [1898] 
2 Ch. 331 ; 62 J. P. 566 ; 67 L. J. Ch. 603 ; 
78 L. T. 673 ; 14 T. L. R. 467 ; 46 W. R. 644 

— Stirling, J. 


INJURIES TO PASSENGERS. 

See Negligence and Railways, 
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INNS AND INNKEEPERS. 

I. Duty to Receive Guests. 

II. Liability foe Loss of Goods. 

And see Intoxicating Liquoes ; Land- 
loed and Tenant, 155 — 170. 

I. DUTY TO RECEIVE GUESTS. 

1. Bedrooms all full — Bequest to pass Night 
in Public- Sitting-room- — Refusal — Cause of 
Action.~\ — An innkeeper may not pick and 
choose his guests ; he must give the accommoda- 
tion he has to persons who come to the inn as 
travellers for rest and refreshment. 

A person who comes to an inn has no legal 
right to demand to pass the night in a public 
sitting-room if the bedrooms are all full. 

A county court judge found as facts that the 
defendant’s house, at a little before two o’clock 
in the morning, was full as regarded proper 
sleeping accommodation ; that there was no 
empty bedroom ; that there were, however, at 
least two rooms available for the shelter and 
accommodation of the plaintiff and his friend, 
and that that accommodation was refused. 

Held — that, assuming that there was some 
place in the house where the defendant might 
have permitted the plaintiff to stay for the night, 
it would be straining the common law liability 
to hold that the plaintiff had a good cause of 
action. 

BEOWNH3 v. BEANDT, [1902] 1 K. B. 696; 71 

[L. J. K. B. 367 ; 50 W. R. 651 ; 86 L. T. 

625 ; 18 T. L. R. 399— Div. Ct. 

2. Refusal of Victuals — Lady Traveller in 
“ Rational ” Press — Acquittal .] — H., a lady 
traveller in “ rational ” dress, was refused by the 
defendant, an innkeeper, permission to enter the 
coffee-room of the inn, but was offered refresh- 
ment in the bar parlour. On an indictment 
charging the defendant with wilfully and unlaw- 
fully neglecting and refusing to supply H. with 
refreshment without sufficient cause, the jury 
returned a verdict of Not guilty. 

Reg. v. Speague, (1899) 63 J. P. 233— Surrey 
[Quarter Sessions. 

II. LIABILITY EOR LOSS OF GOODS. 

3. Absence rf Negligence on Innkeeper's Part . 
—An innkeeper cannot negative his liability for 
the safe custody of the goods of a guest by 
proving that there was no negligence on his 
part. 

Butlee & Co., Ld. r. Quiltee, (1901) 17 
[T. L. R. 159— Ridley, J. 

4. Absence of Negligence — Evidence — Onus on 
Innkeeper.'] — Where goods are given into the 
sole custody of a person and accepted by him as 
bailee, and they are lost while in his custody, the 
onus lies upon him to show circumstances 
negativing negligence on his part. 

Held — where a visitor at an hotel gave 
a valuable dog into the custody of a servant 


indicated by the manager, and it was lost in 
some unexplained way. 

Phipps r. The New Claridge’s Hotel, Ld., 
[(1905) 22 T. L. R. 49— Bray, J. 

5. Boarding House — Duty of Boarding- 
house Keeper — Negligence.] — The plaintiff, 
who went as a guest to the defendant’s 
boarding-house, had, to the knowledge of the 
defendant, articles of jewellery with her, and 
asked for a second key to her bedroom, so that 
she might lock it when away, but she was not 
supplied with one, being told that she need be 
under no apprehension, as everyone living in 
the house was well known. There -was a chest 
of drawers in the room without a key, and the 
plaintiff asked for a key for this, so that she 
might lock the jewellery up, but it was not 
supplied. She thereupon locked her jewel case 
and placed it in a locked bag in one of the 
drawers. During her absence in the day time 
the jewel case was stolen by another guest who 
was staying in the house, and who was a thief 
well known to the police. The defendant was 
unaware of the character of the thief, but 
admitted him into the house without any 
reference or inquiry. The plaintiff sued the 
defendant in respect of her loss, but the judge 
withdrew the case from the jury. 

Held — that there w^as some evidence of negli- 
gence on the part of the defendant which might 
render her liable to the guest for the loss of the 
jewellery, and there must be a new trial. 

The duties of lodging-house and boarding- 
house keepers as to looking after the property of 
lodgers discussed. 

Decision of Darling, J. (21 T. L. R. p. 570) 
reversed. 

SCAEBOEOUGH AND WIFE V. COSGEOVE, [1905] 

[2 K. B. 805 ; 74 L. J. K. B. 892 ; 54 W. R. 

100 ; 93 L. T. 530 ; 21 T. L. R. 754— C. A 

6. Deposit expressly for Safe Custody — 
Xegligence — Contributory Xegligence — Non- 
disclosure of Value or Nature of Goods deposited 
— Innkeepers Act, 1863 (26 & 27 Viet. c. 41) s . 3.] 
— The plaintiff went as a guest to the defendants’ 
inn. While there a parcel (containing jewellery) 
was sent him on approval. On receiving the 
parcel, the plaintiff handed it to the manageress 
at the office, or bar, saying, “ Keep that for me,” 
but not stating anything as to its value or con- 
tents. The parcel was stolen, but not through the 
wilful act, default or neglect of the defendants, 
or any servant in their employ. The usual 
notices in compliance with the Act were hung 
up in the room. The plaintiff, who lent the 
jeweller the value of the parcel (£186), having 
brought this claim for damages for its loss : — 

Held (on new trial motion) — that the non- 
disclosure by the plaintiff of the value and 
contents of the parcel did not amount to con- 
tributory negligence on his part ; but that the 
deposit was not a deposit “ expressly for safe 
custody ” within the Innkeepers Act, 1863 ; and 
that, therefore, in the absence of evidence of any 
wilful act, default or neglect on the defendants' 
part, the plaintiff could not hold them responsible 
to a greater amount than £30. 

10—2 
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Liability for Loss of Goods — Continued . 

A guest who deposits an article with an inn- 
keeper cannot* in the absence of default or 
neglect, hold the innkeeper^ responsible to a 
greater amount than £30 for its loss, unless, 
when making the deposit, he informs the inn- 
keeper in a reasonable and intelligible manner 
that the deposit is for safe custody of the article. 

O’Connor v. Grand International Hotel 
[Co., Ld., [1898] 2 Ir. B. 92— Q. B. D. (Ir.). 

7. Person coming in to dine — Lost Coat. J — 
The keeper of an hotel, who admits persons for 
the purpose of dining only in the dining-room of 
his house, is liable for a coat of one of such 
persons which was lost from his dining-room. 

Orchard v. Bush, [1898] 2 Q. B. 284 ; 67 
[L. J. Q. B. 650 ; 78 L. T. 557 ; 14 T. L. B. 

425 ; 46 W. B. 527— Div. Ct. 


INNS OF COURT. 

See Barristers. 


INQUEST. 

See, Coroner. 


INSANITY. 

NATICS. 


INSOLVENCY. 

See Bankruptcy and Insolvency. 
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See aho Companies, 10 ; Conflict of 
Laws ; Contracts ; Evidence ; 
Misrepresentation and Fraud ; 
Bevenue, 57-59 ; Trade, 5, 67. 

I. ACCIDENT. 

1. Agent — Verbal Statements — Height and 
Weight — Mis-statements in Proposal Form .] — 
The agent of an insurance company obtained 
from the plaintiff a proposal for insurance 
against accident. In the proposal the plaintiff 
overstated his height and understated his weight. 
The proposal form stated that the statements 
therein were to form the basis of the policy, and 
that the proposed insurance was not to be 
binding on the company until a policy should 
be issued in respect thereof. The plaintiff paid 
the first year’s premium to the agent and 
received a receipt, upon which was printed 
“ Held covered for 14 days from date hereof, 
subject to the conditions of the policy, unless 
the proposal b3 previously declined.” There 
was evidence that the agent told the plaintiff 
that he would be insured right away, and if he 
did not hear within 14 days he might treat him- 
self as insured. After the expiration of 14 days 
the plaintiff was injured by an accident. The 
proposal was in fact declined by the company, 
but no notice of the refusal was sent to the 
plaintiff. 

Held — that the agent had no authority to 
make the statements to the plaintiff, and that 
the plaintifE was not insured at the time of the 
accident. 

Held, also, that the misstatements avoided 
the policy. 

Levy v. Scottish Employers’ Insurance 

[Company, (1901) 17 T. L. B. 229— Div. Ct. 

2. Proposal — Pish accepted — Issue of Policy 
— Liability to pay Premium. ] — The defendant 
filled up a proposal form for a policy of insurance 
against claims in respect of drivers’ accidents. 
The proposal form provided that if the risk was 
accepted the defendant would pay the premium 
when called upon to do so. The risk was accepted 
by the insurance company, and a policy issued. 
The policy contained terms which did not appear 
in the proposal form. 
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Accident — Continued. 

Held — that the defendant was liable to pay 
the premium. 

General Accident Insurance Corporation 
[ r. Cronk, (1901) 17 T. L. R. 283— Div. Ct. 

3. Proposal Form — Declaration — “ Insured or 
proposing to Insure ” with any other \Offi,ce — 
Conditions Precedent .] — M., on May 31st, 1900, 
made a proposal in writing to an insurance 
company for a policy of insurance against 
accidents and fevers. One of the questions of 
the proposal form was “Are you insured or pro- 
posing to insure against accident or disease with 
any office or offices ? If so, state the name or 
names and amount.” M.’s answer was “No.” 
M. afterwards made a proposal to a second 
insurance company on June 14th, 1900, giving 
as answer to the like question as above “ No. 
But I may insure with another company.” This 
policy was issued on June 14th, 1900. The first 
insurance company issued their policy on June 
26th, 1900, the principal proviso of which said 
that the policy and insurance were subject to 
the conditions endorsed thereon, and that the 
conditions were conditions precedent to the 
rights to recover ; and, further, that if at any 
time during the continuance of the policy the 
insured was insured in any other company 
against death or disablement by accident or 
disease without notice being given and the 
written consent of the directors obtained, the 
policy was to be absolutely void. No such 
notice was given. The assured afterwards met 
with an accident and sued the former insurance 
company. 

Held — that the policy was void, as the pro- 
posal and declaration were the basis of the 
contract and the assured was bound by the 
conditions of the policy ; that though his state- 
ment when made was true, it became untrue 
before the policy was issued on June 26th, 1900 ; 
and that the insurance company were entitled 
to succeed on both grounds. 

Marshall v . Scottish Employers’ Liability 

[and General Insurance Co., Ld., (1902) 
85 L. T. 757 — Wright, J. 

4. Agent — Misstatements in Proposal Form 
made by Agent of Insurers icithout Insureds 
Knowledge — Form signed by Insured icithout 
reading same — Adoption of Form by Insured — 
Invalidity of Policy.'] — The plaintiff was can- 
vassed by the agent of the defendants, who 
induced him to send in a proposal for insurance 
against accidents. The company’s agent filled 
up the proposal form without consulting the 
plaintiff as to the answers to be given, and then 
invited the plaintiff to sign the form so filled up, 
which the plaintiff did without reading it. The 
proposal form so signed contained not only the 
questions, with the answers inserted by the agent, 
but also a declaration at the foot to which the 
plaintiff himself signed his name, and which 
stated (inter alia ) that “no company has ever 
declined to assure me nor to renew my policy,” 
and also that he requested the company to grant 
“ a policy in accordance with the above particu- 


lars ” ; by the declaration the plaintiff further 
agreed that “ the above statements shall form 
the basis of the contract.” The answers inserted 
by the agent were false in many material par- 
ticulars ; but the plaintiff was not aware of their 
falsity, and apparently was not aware of what 
the answers were, in fact, or of what were the 
questions to which they were the answers. This 
false proposal form was afterwards transmitted 
to the company by the agent and the proposal 
was accepted ; the premium was then paid by 
the plaintiff through the agent, and the policy 
was issued. Some little time afterwards the 
plaintiff met with an accident, and the question 
now was whether he was entitled to recover on 
the policy. 

Held — that as the plaintiff chose to sign 
without reading it the proposal form which the 
agent filled in and he acquiesced in that being 
sent in as sigued by him without taking the 
trouble to read it, he must be treated as having 
adopted it; that the agent could not be treated 
as the agent of the defendants to invent the 
answers to the questions in the proposal form, 
but for that purpose he was the agent of the 
plaintiff ; and that the policy was not binding on 
the defendants, and the plaintiff was not entitled 
to recover on the policy. 

Few York Life Insurance Co. v. Fletcher 
((1886) 117 N. S. 519) followed. 

Biggar r . Rock Life Assurance Co., [1902] 

[l K. B. 516 * 71 L. J. K. B. 79 ; 85 L. T. 636 ; 

18 T. L. R. 119— Wright, J. 

5. Workmen — Insurance against Claims under 
the Workmen's Compensation Acts — “ Immediate 
Notice ” of any Accident to be given — Time to be 
deemed of the Essence of the Condition - Notice ' 
not given until Claim made by Workmen — Con- 
dition Precedent.] — The plaintiffs, who were 
employers of labour, took out a policy with the 
defendant company against claims by their 
employes under the Workmen’s Compensation 
Acts. Clause 3 of the policy provided that “ The 
employers shall give immediate notice to the 
company of any accident causing injury to a 
workman. . . . Time shall be deemed to be the 
essence of this condition.” 

A workman was injured on October 10th, and 
the plaintiffs knew of the accident within a 
week, but did not inform the company until he 
sent in a claim for compensation on Decem- 
ber 1st. 

Held — that the arbitrator was right in finding 
that “ immediate notice ” had not been given ; 
that such notice was a condition precedent, and 
that the plaintiff could not recover. 

What is “ immediate notice ” is in almost eveiy 
case a question of fact. 

In re Williams and Thomas and the 
Lancashire and Yorkshire Accident 
nsurance Co., (1903) 51 W. R. 222 ; 19 
T. L. R. 82 — Bigham, J. 

6. Disease supervening on Accident — “ Direct 
and sole Cause of Death' 1 — Liability of Com- 
pany.]- A deceased was insured by a policy 
whereby the company were to pay compensation, 
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Accident — Continued . 

“in case he shall be injured by external and 
accidental violence : — 

“A. If such injury shall be the direct and 
sole cause of the death of the deceased within 
three months of the happening of the injury. . . . 
Provided that . . . this policy applies only to 
death . . . caused by some outward and visible 
means . . . and not to death caused by, or 
arising wholly, or in part, from disease or other 
intervening cause, even although the disease or 
other intervening cause may either directly or 
otherwise be brought on or result from 
accident.” 

It was agreed that the deceased died of septic 
pneumonia following septicaemia, and that the 
septic germs were introduced into his body by, 
and at the time of, the infliction of an accidental 
wound. 

Held — that death was directly and solely 
caused by the accident, and that the company 
was liable. 

Mardorf r. Accident Insurance Co., [1903] 

[1 K. B. 584 ; 72 L. J. K. B. 362 ; 88 L. T. 

330 ; 19 T. L. R. 274— Wright, J. 

7. Mis-statements in Proposal-Proposal filled 
up by Compamfis Agent — Assured ignorant of 
Contents — Effect.] — An insurance policy against 
driving accidents contained a provision that any 
mis-statement in the proposal should avoid the 
policy. 

An agent of the company filled up a proposal 
form for Y. at the latter’s request. He did not 
ask Y. what were the correct answers to certain 
questions, and Y. signed it blindly. It proved to 
contain a false statement to the effect that no 
accident had happened to the horses or vehicles 
then in use by Y. 

Held — that the mis-statement was a material 
one, that the writer was acting as Y.’s agent in 
filling up the form, and that, therefore, the policy 
was void. 

Life and Health Assurance Association v. 

[Yule, (1904) 6 F. 437— Ct. of Sess. 

8. Workmen's Compensation— Premium pay- 
able according to Wages paid — Assured to furnish 
Account of Wages ] — An employer insured against 
his liability under the Workmen’s Compensation 
Act, 1897, or at common law, in respect of acci- 
dents to his workmen. The proposal stated that 
the total estimated amount of wages paid 
annually by the assured was £3,000, and he agreed 
to pay a premium of 5s. 6d. per cent, on the total 
amount of wages paid, and to render at the end 
of each year an account of the wages paid. The 
first payment “on account of premiums” was 
£8 5s., which was 5s. 6d. on the £3,000 estimated 
amount of wages. The assured ceased to insure 
at the end of the second year. 

Held — that the assured was bound to render 
an account of the wages actually paid during the 
two years. 

General Accident Assurance Corporation 

■ [Ld, DAY, (1905) 21 T. L. R. 88— Buckley, J 


9. Proposal filled in by Servant of Insurance 
Company and signed by Insured — Mis-statement 
in Proposal.] — A. was insured by a policy which 
stated that he had delivered “ a proposal in 
writing which he has agreed shall be the basis 
of this contract and be considered as incorporated 
herein” : it also contained a condition that “ if 
this policy be obtained through any misrepresen- 
tation or concealment by or on behalf of the 
insured,” it should become absolutely void ; and 
that “ the company shall not. be held liable in 
respect of any knowledge of, or notice to, an 
agent which shall not have been communicated 
to, and have been acknowledged in writing by, 
the company at its registered office.” The 
proposal was signed by A., and contained answers 
to a number of printed questions and this 
clause : “ 1 warrant that the above statements 
are true, and I agree that this proposal shall be 
taken as the basis of the proposed contract 
between me and your company, and shall be 
deemed to be incorporated in such contract.” 
The answers, one of which was untrue, were 
filled in by an inspector in the employment of 
the insurance company. In an action on the 
policy A. alleged that he had given correct 
information to the inspector ; that he had not 
himself read over the answers before signing the 
proposal, because he had relied on the inspector 
filling in the answers correctly. 

Held — that the company was not liable, as the 
inspector in filling in the answers was acting as 
the agent of A., who was responsible for the 
correctness of the answers. 

M‘Millan v. Accident Insurance Co., (1907) 
[S. JO. 484— Ct. of Sess. 

10. Condition Precedent — “ Immediate Notice 
of Accident” — u Essence of the Contract ” — Pay- 
ment of Premium — Policy executed subse- 
quently.] — On December 28th, 1904, the claimants 
signed a proposal for insurance by an insurance 
association against their liability under the 
Workmen’s Compensation Act, 1897, and on the 
same day the association gave a covering note 
stating, “ cover to hold good from this date.” On 
January 3rd, 1905, a policy was executed, and it 
was delivered to the claimants on January 9th. By 
clause 2 of the policy, “ the employer shall give 
immediate notice to the association of any acci- 
dent causing injury to a workman ” ; and by 
clause 7, “ the observance and performance by 
the employer of the times and terms above set 
out, so far as they contain anything to be done 
by the employer, are the essence of the contract.” 
On January 2nd, 1905, an accident happened to a 
workman in the employment of the claimants, 
and on March 14th they gavenotice of the accident 
to the association. On March 15th the workman 
died, and his widow recovered compensation from 
the claimants under the Workmen’s Compensa- 
tion Act, 1907. The claimants claimed to recover 
from the association under the policy the amount 
so paid to the widow. 

Held, by Vaughan Williams and Buckley, 
L.JJ., Fletcher Moulton, L.J. dissenting, that, 
as the accident happened before the policy was 
delivered to the claimants, and as the association 
had not proved that the claimants at that time 
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knew of the condition as to giving immediate 
notice of any accident, the condition never be- 
came applicable to that risk, and the claimants 
were entitled to recover. 

Semble , by Vaughan Williams and Buckley, 
L.JJ., the former doubting, the term as to 
giving immediate notice of any accident was not, 
upon the construction of the policy as a whole, a 
condition precedent. 

Ik be an Abbitbation between Coleman’s 

[Depositories, Ld., and the Life and 

Health Assurance Association, [1907] 2 

K. B. 798 ; 76 L. J. K. B. 865 ; 97 L. T. 420 ; 

23 T. L. B. 638— C. A. 

11. Agent — Authority — Knowledge of Agent — 
Insurance Company receiving Premiums — 
Estoppel. ] — The plaintiff effected an insurance 
with an insurance company through their agent 
against his liability to his workmen under 
the Workmen’s Compensation Act, 1897. The 
plaintiff was, to the knowledge of the agent, 
a joiner and builder. The agent filled in a 
proposal form, which was stated to be the basis 
of the contract, and in which the plaintiff was 
described as a joiner. The plaintiff did not read 
the form, but when the policy arrived he objected 
to his being described as a joiner, and refused to 
take up the policy with that description in it, 
and the agent obtained the sanction of the chief 
clerk of the insurance company's branch office 
for the district to alter the policy by inserting 
the words “and builder ” after the word joiner. 
This was accordingly done, and the plaintiff paid 
the first premium, and he continued to pay the 
premiums, which were forwarded to the company. 
No communication was made to the head office 
of the company of the addition to the policy. A 
workman in his employment having been injured 
by an accident, the plaintiff had to pay him 
compensation under the Workmen’s Compensa- 
tion Act, 1897, and sued to recover the amount 
from the company under the policy. 

Held — that the company were liable, upon 
the grounds (1) that, by receiving the premiums, 
they were precluded from denying the agent’s 
authority to alter the contract, and that in those 
circumstances the knowledge of the agent was 
the knowledge of the company ; and (2) that, 
even if the policy had not been altered, the com- 
pany would have been liable, because the contract 
must be treated as having been negotiated by 
the agent with a joiner and builder, and the 
knowledge of the agent must be treated as the 
knowledge of the company. 

Holdsworth v. Lancashire and Yorkshire 

[Insurance Co., (1907) 23 T. L. R. 521- 

Bray, J. 

11. FIRE. 

See also Landlord and Tenant, 100, 

101 . 

12. Lloyd's Fire Policy — “ To pay the same 
Percentage as may be settled by the Sun on their 
Policy ” — Fraudulent Claim against Company — 
Loss not Paid — Right to recover on Lloyd's 


Policy.'] — The plaintiff insured his stock-in-trade 
with the Sun Insurance Office, and the profits of 
his business with the defendants, underwriters at 
Lloyd’s. Both policies were, against loss by fire. 
The Lloyd’s policy contained the following 
clause ; “ In the event of fire to pay the same 
percentage as may be settled by the Sun on their 
policy.” A fire having taken place at the 
plaintiff’s premises, he made a claim against the 
company, which was referred to arbitration. 
The umpire found the value of the stock on the 
premises at the time of the fire, but he found 
also that the claim was so exaggerated as to be 
fraudulent, and that by reason of the provisions 
of the company’s policy nothing was due under 
that policy. The plaintiff then brought this 
action on the Lloyd’s policy to recover a loss of 
profits. 

Held — that the company had not “settled” 
within the meaning of their policy, and that 
therefore the plaintiff was not entitled to recover 
on the Lloyd’s policy. 

Beauchamp i\ Faber, (1898) 3 Com. Cas. 308 ; 

[14 T. L. B. 544 — Bigham, J. 

13. Lloyd's Fire Policy — Warranty — Condi- 
tion Precedent — LA a M lit y — Pri tie i pa l and Agent.] 
— The defendant and others, underwriters at 
Lloyd's, subscribed a fire policy on the plain- 
tiffs’ stock-in-trade. The policy contained the 
following clause : — “ Warranted same gross rate, 
terms, and conditions as, and to follow, the 
British Law, which company has £1,750 on the 
block of brick buildings in which the risk is a 
portion of the same.” The buildings were not 
insured with the British Law Company for 
£1,750, but for £1,350. During the currency of 
the policy some of the plaintiffs’ goods were 
destroyed by fire. 

Held — that the clause was a warranty that 
the British Law Company had insured the 
buildings for £1,750, and was a condition pre- 
cedent to the liability of the underwriters : that 
the condition precedent not having been per- 
formed, the underwriters had a good defence to 
an action on the policy ; and that the plaintiffs 
had not proved, as they were bound to do, that 
the insurance agent was not the agent of the 
assured, but of the underwriters. 

Decision of Mathew, J. ((1900) 16 T. L. B. 138 ; 
5 Com. Cas. 110) affirmed. 

Bancroft v. Heath, (1901) 17 T. L. R 425 ; 

[6 Com. Cas. 137— C. A. 

14. Policy Moneys — Insurance of Premises 
effected by Lessor — Duty of Insurance Company 
to reinstate Premises — Security for Rebuilding 
by Lessor — Rights of Lessee — Fires Prevention 
( Metropolis ) Act , 1774 (14 Geo. 3, c. 78), s. 83.] 
— H. B. demised to the plaintiffs a club-house 
and premises. The lessor covenanted to keep 
the main walls and timbeis, and the outside of 
the club-house, and the sew ers and drains in good 
order and sanitary condition during the term. 
The lessees undertook to keep the interior of the 
club-house in good and tenan table repair, damage 
by fire excepted. H. S. insured the club-house 
with the defendants from all damage by fire in 
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the sum of £4,000. The club-house was com- 
pletely destroyed by fire, and the defendants 
agreed with H. S. that the amount of indemnity 
for the loss should be £3,750, and the defendants 
obtained a bond without sureties from H. S. in 
the sum of £7,500, that the sum of £3,750 should 
be laid out and expended as far as the same 
would go towards rebuilding, reinstating and 
repairing the club-house. The plaintiffs made 
two distinct grounds of claim — one as to the 
efficiency of the security, and the other as to 
the remedy. Neither party wished to have a 
similar building erected, and the parties were 
not agreed as to what should be built. 

Held — that the bond might be rectified ; that 
if it were shown that the bond w r as sufficient it 
would be a complete answer to the action ; that 
a mandamus could not be granted on the ground 
that the obligation under the Fires Prevention 
(Metropolis) Act, 1774, could not he imperative ; 
that the best remedy would have been a claim 
for an injunction to restrain the defendants from 
paying the insurer without obtaining sufficient 
security. 

Wimbledon Park Golf Club, Ld. *.*• 

[Imperial Insurance Co., Ld.,’ (1902) 18 
T. L. R. 815— Wright, J 

15. Agent — Authority of Insurer's Agent — 
Knowledge of Agent — Policy taken out in Wrong 
Name — Estoppel.] — Rags, the property of the 
plaintiff, were stored in a wharf, and were injured 
by an accidental fire ; the wharf was occupied 
by C., a wharfinger, when the fire occurred. C. 
kept up with the defendants a fire policy in his 
own name for the benefit of the plaintiff. The 
defendants’ agent filled up a proposal form in 
the name of C. It was the intention of the 
agent that the plaintiff should be directly in- 
sured, and it was supposed that the policy would 
effect an insurance for the benefit of the plaintiff. 

Held — that it was impossible to say that in 
point of law there could not be an estoppel 
against the defendants. 

Houghs. Guardian Fire and- Life Assur- 

[ANCE Co., Ld., (1902) 18 T. L. R. 273— 

Wright, J. 

16 . Proposal to Mutual Insurance Company — 
Right to refuse Policy on learning its Terms .] — 
A firm agreed to insure their works against fire 
with the pursuers ; hut refused to accept a policy 
which stated that the insured had agreed to 
become members of the insurance company. 
Under the articles of association of the company 
the members were liable to contribute in the 
event of the liquidation of the company. In an 
action by the insurance company against the 
firm for payment of the premium : — 

Held — that they had not agreed to become 
members of the company. 

Star Fire and Burglary Insurance Co. v. 

[Davidson, (1903) 5 F. 83— Ct. of Sess. 

17 . u Subject of Average” — No Average Clause 
attacked — Other Policies — Applying * Policies 


Rateably.] — A timber yard was insured as a 
whole by a Lloyd’s policy for £11,450 “ subject 
to average,” but with no average clause attached. 
It was also insured in “ zones ” for £30,500, i.e ., a 
policy for £2,000 on zone A, one for £3,000 on 
zone B, and several policies, £25,500 in all, on 
zone C. A fire occurred when there was timber 
worth £36,500 in the yard, i.e., £1,940 in A, 
£13,260 in B, and £21,300 in C, and timber was 
destroyed worth £12,850, i.e., £1,900 in A, 
£9,400 in B, and £1,550 in C. 

Held — that the fact that no average clause 
had been attached made no difference, and that, 
upon the true meaning of the words “ subject to 
average,” the owners of the yard could not claim 
to have the Lloyd’s policy applied rateably with 
the others, but must be regarded as insured on 
only a portion of the property at risk and their 
own insurers as to the rest, and so liable to bear 
a proportion of the loss, and that, therefore, the 
Lloyd’s underwriters were only liable for 
of £12,850. 

Acme Wood Flooring Co., Ld. v. Marten, 

[(1904) 90 L. T. 313 ; 20 T. L. R. 229 ; 9 Cora. 

Cas. 157 — Bruce. J. 

18. Indemnity — Vendor and Purchaser — 
Notice to Treat — Fire after Notice — Payment Inj 
Insurers — Subrogation.] — The defendant insured 
a house with the plaintiffs against fire. During 
the currency of the policy the local authority 
served upon the defendant notice to treat for the 
purchase of the house under the Lands Clauses 
Acts. After the notice had been served and 
before anything was done under it the house was 
destroyed by fire, and the plaintiffs paid to the 
defendant the amount of the loss. The defen- 
dant thereupon agreed to take from the local 
authority a sum arrived at by taking into 
account the amount received by him from the 
plaintiffs. The plaintiffs sued the defendant to 
recover the amount which the latter might have 
received from the local authority. 

Held — that the plaintiffs upon paying the 
loss, became entitled to all the rights then vested 
in the defendant in respect of the house, includ- 
ing the right to be paid by the. local authority 
the value of the house as at the date of the 
notice to treat ; that the defendant could not 
deprive the plaintiffs of the benefit of that right 
by any agreement with the local authority j 
that the local authority were not entitled to the 
benefit of the policy ; and that, therefore, the 
plaintiffs were entitled to recover. 

The Phcenix Assurance Co., Ld. v. Spooner, 

[1905] 2 K. B. 753 ; 74 L. J. K. B. 792 ; 93 

L. T. 306 ; 21 T. L. R. 577 ; 10 Com. Cas. 282 
54 W. R. 313— Bigham, J. 

19 . Re- insurance — Limitation of Time in 
Original Policy— Re-insurance Slip attached to 
Policy — Incorporation of Limitation Claim — 
Reasonableness .] — A contract of re-insurance 
against loss by fire was effected by attaching to 
a printed form of fire insurance policy a type- 
written slip containing the special terms of re-in- 
surance. Among the clauses in the printed policy 
there was the following : — “ No suit or action on 
this policy for the recovery of any claim shall be 
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sustainable in any Court of law or equity . . . 
unless commenced within twelve months next 
after the fire.” The policy contained many 
terms inapplicable to re-insurances. 

Held — that this clause was not to be regarded 
as applying to the contract of re-insurance, since, 
though reasonable in an insurance, it would not 
be reasonable in a re-insurance. 

Decision of the Supreme Court of Canada (35 
Can. S. C. R. 208) reversed. 

Home Insurance Co. of New Yoek v. 

[Yictoria-Montreal Fire Insurance Co., 

[1907] A. C. 59 ; 76 L. J. P. C. 1 ; 95 L. T. 627 ; 

23 T. L. R. 29— P.C. 

20 . Condition — Second Insurance on same : 
Property — Second Policy Operative only if 
Premium paid — Premium not Paid — Recital of 
Payment of Premium.]— In October, 1904, a 
policy of insurance was issued by the appellants, 
an insurance company, to the respondents upon 
goods against fire, which contained a clause that 
no additional insurance on the property thereby 
covered was allowed except with the consent of 
the appellants, and that a breach of that con- 
dition would render the policy null and void ; and 
there was a condition indorsed thereon that the 
respondents must give notice of any other insur- 
ance on the goods, and that the giving of the 
notice was a condition precedent to the right of 
the respondents to recover on the policy. In 
December, 1904, a policy of insurance against fire 
upon the same goods was executed by another 
insurance company in favour of the respondents, 
to whom it was handed. This policy contained 
a statement that the respondents u having paid ” 
the premium, the company insured the goods 
against damage by fire ; by a condition indorsed 
on the policy it was provided that the insurance 
would not be in force, nor would the company be 
liable in respect of any loss or damage happening 
before the premium was actually paid. No 
premium was in fact paid upon this policy and 
the respondents did not give notice of it to the 
appellants. A few days after this latter policy 
was executed the goods were damaged by lire. 

Held — that the premium had not been paid 
upon the second policy, that policy never became 
effective, and that, therefore the policy issued by 
the appellants was still effective, and the respon- 
dents were entitled to recover on it. 

Equitable Fire and Accident Office, Ld. 

[v. The Ohing Wo Hong, [1907 1 A. C. 96 ; 

76 L. J. P. C. 31 ; 96 L. T. 1 ; 23 T. L. R. 200 

—P.C. 

III. GENERAL. 

21 . River Policy — Loss arising from Detention 
for Repairs — Liability under Policy.] — By a 
river insurance policy entered into between the 
plaintiff and the defendant company it was 
provided : “ Now this policy witnesseth that if 
during this insurance the insured shall sustain 
or become liable to others for loss or damage by 
reason of the collision of any vessel of the in- 
sured named in the schedule indorsed hereon 


with any other vessel, or with any buoy, mooring, 
bridge, stage, pier, or wharf, or any other similar 
structure while such vessel of the insured is on 
the waters of the rivers Thames or Medway 
. . . the corporation shall, subject as herein 
mentioned, pay or make good to the insured 
such loss or damage and indemnify him against 
such liability.” Provided also that the policy 
shall not extend to or cover . . . (d) loss or 
damage which the insured may sustain or be 
liable to others for ... in respect of the cargo 
or engagements of the insured’s vessel.” 

Held — that under this policy the defendant 
company were not liable for loss in consequence 
of the detention of barges during the time 
occupied with the repairs. 

Shelburne & Co. v. Law Investment and 

[Insurance Corporation, Ld., [189S], 2 

Q. B. 626 ; 3 Com. Cas. 304 ; 67 L. J. Q. B. 

944 ; 79 L. T. 278; S Asp. M. C. 445— 

Kennedy J. 

22. Solvency — Concealment of material Facts 
— Uberrima tides.] — The doctrine as to the con- 
cealment of material facts applies to all contracts 
of insurance, and not merely to marine, fire and 
life insurances. Where a contract may with 
equal propriety be called a contract of insurance 
or a contract of guarantee, the question whether 
it is a contract requiring uberrima fides depends 
upon its substantial character and how it came 
to be effected. 

Seaton v. Heath, [1899] 1 Q. B. 782 ; 6S L. J. 

[Q. B. 631 ; 47 W. R. 487 ; 80 L. T. 579 ; 

15 T. L. R. 297 ; 4 Com. Cas. 193— C. A. 

Note. — R eversed on a question of fact [1900] 
A. C. 135.— H. L. (E.). 

23. Money deposited with Ranli — First Liquida- 
tion — Reconstruction — Second Liquidation — 
Purchase by Assets Company — Final Dividend.] 
— The defendants, in May, 1893, insured the 
plaintiff against loss which he might incur in 
respect of money deposited by him in the C. M. 
Bank, and undertook to pay interest if the bank 
made default. The policy gave the plaintiff 
leave to exchange his deposit receipts for other 
deposit receipts (but not for shares) in pursuance 
of any scheme of reconstruction without pre- 
judice to the insurance. The interest was pay- 
able thereunder until the principal was paid, and 
the principal sums, less any portion previously 
received from the bank, “ when the final dividend 
in bankruptcy or liquidation is declared.” Four 
days afterwards the bank suspended payment. 
In June, 1893, the C. M. Bank was reconstructed, 
and the bank issued to the plaintiff deposit 
receipts in exchange for those mentioned in the 
policy. In June, 1895, the reconstructed bank 
stopped payment, and was compulsorily wound 
up. Subsequently dividends were paid to the 
plaintiff and other creditors. The last was paid 
in February, 1898, of Is. in the £, which did 
not, however, purport to be a final dividend. 
Nothing was paid afterwards by the liquidator. 
The liquidation was not formally closed, but was 
for all business purposes at an end. What assets 
remained had been taken over by an assets 
company. 
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Held— that as no farther dividends in the 
liquidation could be declared, the final dividend 
had been declared ; that the plaintiff was not 
bound to wait ad infinitum. The debentures 
and shares in the assets • company must be 
treated as salvage, and the defendants must 
pay the balance of the plaintiff’s claim with 
interest. 

Murdock v. Heath, (1899) 80 L. T. 50 — 

[Bigham, J. 

24. 'Fraudulent Mis-statement — Inaccurate 
Answer to Query.'] — It was a condition of a 
contract of insurance that fraudulent mis-state- 
ments made in answer to queries addressed by 
the insurers to the insured should render the 
policy void. The answer to one such query was 
inaccurate. 

Held (dissenting Ld. Moncrieff, L.C.J. 
Macdonald absent) — that the policy was void. 

Reid & Co. v. Employers’ Accident, &c. 

[Insurance Co., (1899) 36 S. L. B. 825. 

26 . Burglary and House-breaking — “ Actual 
forcible and violent Entry ” — Entry by opening 
unlocked Shop Boor — Wrenching off Padlock of 
inner Boor, j — A policy of insurance on a 
jeweller’s stock-in-trade recited that the assured 
was desirous of effecting an insurance against 
“ loss or damage by burglary and housebreaking 
as hereinafter defined,” and in its operative 
part it insured him against loss of the property 
therein described “ by theft following upon actual 
forcible and violent entry upon the premises 
wherein the same is herein stated to be situate.” 
In the proposal for the insurance the assured 
stated that the premises were a shop, warehouse 
and dwelling, and that they were protected by 
wood shutters and iron bars, and iron plates 
inside. The policy contained a condition that 
the assured should take all due precaution for 
the safety of the property insured as if the same 
were not insured as regards, inter alia , securing 
all doors, windows and other means of entrance. 
During the temporary absence of the porter, 
who was taking down the shop shutters in the 
morning, the front door being shut, but neither 
locked nor bolted, a thief opened the door by 
turning the handle and entered the shop, and, 
having forcibly wrench an iron plate and padlock 
off an inner door of the shop-front, stole there- 
from part of the insured jewellery. 

Held — that the loss was not covered by the 
policy. 

Decision of Wills and Kennedy, JJ. ([1898] 
2 Q. B. 136 ; 67 L. J. Q. B. 807 ; 46 W. B. 557 ; 
78 L. T. 813 ; 14 T. L. R. 435) reversed. 

In re George and the Goldsmiths and 

[General Burglary Insurance Associa- 
tion, [1899] 1 Q. B. 595 ; 68 L. J. Q. B. 365 ; 

47 W. R. 474 ; SO L. T. 248 ; 15 T. L. B. 230 

— C. A. 

26. Loan — Repayment — Guarantee by Under- 
writers — Contract, whether of Insurance or 
Suretyship.] — An instrument addressed to the 


plaintiff bank, but in respect of which the 
defendant syndicate paid the premium, was sub- 
scribed by underwriters at Lloyd’s and handed 
to the bank by the syndicate as security for a 
loan made for the syndicate upon the personal 
guarantee of two of the directors of the syndi- 
cate. By the instruments it was witnessed that 
the underwriters agreed to “ guarantee ” to the 
bank the repayment of the loan. Default having 
been made in the repayment of the loan by the 
syndicate and the sureties, the underwriters paid 
to the bank the amount thereof, and brought an 
action in the name of the bank against the 
syndicate and the sureties. 

Held — that the contract of the underwriters 
was one of insurance and not of suretyship : 
that the underwriters, having paid the loss, were 
thereby subrogated to the rights of the assured, 
and were entitled to sue in the name of the 
assured, and to recover from the principal debtor 
and the sureties the amount of the loan and 
interest; and that the underwriters and the 
sureties did not stand in the relation of 
co-sureties. 

Parr’s Bank v. Albert Mines Syndicate, 
[(1900) 5 Com. Cas. 116— Mathew, J. 

27. Solvency — Concealment of Material Facts — 
Uberrima fides.] — Underwriters at Lloyd’s sub- 
scribed a policy by which, after a recital that the 
plaintiff had advanced to B. £15,000 on a pro- 
missory note, the repayment of which H. had 
guaranteed, the underwriters guaranteed the 
solvency of H. in respect to the promissory note 
to the extent of £15,000. The underwriters 
were not informed as to all the circumstances 
under which the advance of £15,000 by the 
plaintiff to B. was made and were not told, and 
did not inquire as to, the rate of interest charged 
for the loan, which was in fact 30 per cent. The 
underwriters made independent inquiries as to 
the solvency of H. The £15,000 was not repaid 
to the plaintiff by B. or by H., who became 
insolvent. In an action against one of the under- 
writers, the judge asked the jury whether the 
transaction was one of exceptional risk. 

Held — that the circumstances under which 
the loan to B. was made, and the rate of interest 
charged, were not facts material to the risk 
underwritten, which was the solvency of H., 
and that the right question had been left to the 
jury. 

Decision of C. A. ([1899] 1 Q. B. 782 ; 68 
L. J. Q. B. 631 ; 47 W. B. 487 ; 80 L. T. 579 ; 15 
T. L. R. 297 ; 4 Com. Cas. 193) reversed. 

Seaton v. Burnand, [1900] A. C. 135 ; 69 L. J. 

[Q. B. 409 ; 82 L. T. 205 ; 16 T. L. B. 232 ; 5 
Com. Cas. 198— H. L. (E.) 

28. Fidelity Guarantee — Bond — Receiver 
appointed by Mortgagees under 'sects. 19, 24, Con- 
veyancing and Laio of Property Act , 1881 (44 & 45 
Yict. c. 41). ss. 19, 24 — Receiver's Befault — • 
Right to sue on Bond.] — The National Bank, 
who were the mortgagees of A.’s estate, appointed 
B. receiver under their statutory powder con- 
ferred by the Conveyancing Act, 1881, and B. 
and the defendant corporation entered into a 
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bond with the bank conditioned for B.’s due 
discharge of his duty as statutory receiver. 
A. was not a party to this bond. B. having 
made default, the bank were paid off the full 
amount of their demand out of the mortgaged 
estate. 

Held ( dissentients Walker, L.J.), reversing the 
decision of the Master of the Bolls —that A. and 
the bank were entitled to sue on the bond for 
the amount of the default. 

Kenney v. Employers’ Liability Assurance 

[Corporation, [1901] 1 Ir. R. 301— C. A. (Ir.). 

29 . Fidelity Policy — District Council Clerk — 
Increase of Duties and Disk.] — An insurance 
company by a fidelity policy undertook with an 
urban council that the clerk to the council would 
faithfully discharge the duties of his office and 
account for all sums of money received by him 
whilst in that office. At the date of the policy 
the council had a surveyor under whom Certain 
works were being carried out, and the surveyor 
paid the men their wages. The surveyor subse- 
quently left the council’s employment, and the 
men were then paid by the clerk. In connection 
with these payments the clerk failed to account 
for certain moneys. 

Held — that the loss was not covered by the 
policy, as the clerk’s duties had been increased, 
and there was an increase of risk. 

Wembley Urban District Council v. Poor 
[Law and Local Government Officers’ 

Mutual Guarantee Association, Ld., 

(1901) 65 J. P. 330; 17 T. L. R. 516- 

Wills, J 

30 . War — Seizure by Belligerent Country — 
Goods commandeered — Compliance with Laws 
of War and of Belligerent Country .] — The plain- 
tiffs, clothiers and outfitters, insured “ the con- 
tents ” of their two stores at Johannesburg. The 
risk was described as being against ** direct loss 
or damage to the above property by riot, rebellion, 
or war ; no indirect damage is recoverable under 
this policy.*’ While the plaintiffs’ goods were 
protected by the policy there was a seizure by 
the agents of the Transvaal Government, at war 
with Great Britain, the goods being used for the 
use of the Transvaal troops then in the field ; 
in other words, the goods were commandeered. 

Held— that the seizures were analogous to 
damage or destruction by military operations or 
to capture of enemies’ goods on the high seas ; that 
the fact that the seizure was in accordance with 
the law of the belligerent country and the laws 
of war did not alter its hostile character ; and 
that the loss w T as therefore within the policy, and 
the defendant, one of the underwriters at Lloyd’s, 
was liable. 

Decision of Mathew, J. ((1901) 17 T. L. B. 
718) affirmed. 

Curtis & Co. v. Head, (1902) 18 T. L. B. 771— 

[C. A. 

31 . Dog — Against “ All Bisks, including 
Mortality from any Cause ” — “ Walking ... to 
be deemed a Safe Arrival ” — Inability to use one 


Leg — Liability under the Policy. ] — By a policy 
of insurance a fox terrier dog which had taken 
several prizes was insured from the Mersey to 
Bombay, and thence by rail to Lahore. The 
policy was in the form of an ordinary Lloyd’s 
policy, with the addition of the following written 
clause : “ This insurance is against all risks, 
including mortality from any cause, jettison, and 
washing overboard, but walking at Lahore, 
Punjab, to be deemed a safe arrival.” During 
the transit the dog was injured, and in conse- 
quence of the injury was unable upon arrival at 
Lahore to use one of its legs, being, therefore, 
only capable of locomotion upon three legs. 

Held — (1) that the risk of the injury was 
covered by the policy, inasmuch as the insurance 
against “ all risks ” was an addition to the ordi- 
nary perils ; (2) that the words “ walking at 
Lahore, Punjab, to be deemed a safe arrival ” did 
not merely qualify the risk of mortality, but had 
reference also to the other risks insured against, 
so that if the dog walked at Lahore within the 
meaning of the policy no claim under it could 
be made; and (3) that “ walking” at Lahore 
meant that the dog must be capable of loco- 
motion in the usual way, upon four legs, and 
that, as it was unable to use one leg, the insurers 
were liable under the policy. 

Jacob v. Gaviller, (1902) 50 W. It. 128 ; 87 

[L. T. 26 ; IS T. L. R. 402 ; 7 Com. Cas. 116 — 

Kennedy, J. 

32 . Agent's Brokers — Authority of Agent to 
receive Amount of Loss in Cash only — Amount 
collected by Brokers — Settlement in Account 
with Agent — Liability of Broker to Assured .] — 
The plaintiff employed an insurance agent to 
effect an insurance of his mare and unborn foal. 
The agent sent a proposal form to the defendants, 
insurance brokers, who effected an insurance 
with underwriters at Lloyd’s. A loss having 
occurred, the plaintiff informed the agent of the 
fact, and the agent obtained the policy from the 
plaintiff and sent it to the defendants. They 
collected the amount due from the underwriters, 
and paid to the agent the balance after deduct- 
ing from the amount a sum due to the defendants 
from the agent in respect of other transactions. 
The agent did not pay to the plaintiff the sum 
received by him. 

Held — that the plaintiff was entitled to recover 
from the defendants the whole amount received 
by them from the underwriters less £1 per cent, 
commission for collecting, on the ground that 
there had been no receipt in any mode within 
the insurance agent’s authority. 

LEGGE v. Byas, (1902) 18 T. L. E. 137 ; 7 Com. 

[Cas. 16 — Walton, J, 

33 . Solvency — Contract by Tinder writers — 
Joint or several Liability — Defendants guarantee- 
ing solvency of Underwriters — One Underwriter 
not in fact Liable— Liability of Guarantors .] — 
The plaintiffs agreed to discount G.’s accept- 
ances provided that certain underwriters guaran- 
teed payment of the bills, and also provided 
that the defendant company guaranteed the 
solvency of the underwriters. The defendant 
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company required that M. should be one of the 
underwriters ; and upon a policy with the 
names of M. and four other underwriters being 
produced, the defendant company issued a 
solvency policy. 

M.’s signature to the policy was attached 
without his authority, and he was therefore not 
liable under it ; G. and the other four under- 
writers failed, and the plaintiffs now sued the 
defendant company on their solvency policy. 

Held — that, although M. (who was solvent) 
was not liable to them, they could nevertheless 
recover against the defendant company in 
respect of the “ line ” of each of the other four 
underwriters, for (1) the terms of the policy 
were inconsistent with any verbal condition 
that, unless M. was bound, it should be ineffective ; 
and (2) the liability of the other four under- 
writers for the amount of their “ line” was not 
affected by the fact that M. was never bound, 
each insuring the whole debt with a limit to his 
liability. 

Anglo-Californian Bank, Ld., v. London 

[and Provincial Marine and General 

Insurance Go., Ld., (1904) 20 T. L. R. 065 ; 

10 Com. Cas. 1 — Walton, J. 

34. “ Ordinary Business of an Undenvriter at 
Lloyd's” — Policy guaranteeing Solvency. ] — 
Policies guaranteeing that a person will meet 
his pecuniary obligations are within the 
“ ordinary business of an underwriter at 
Lloyd’s.” 

Decision of Bigham, J, ( [1903] 2 K. B. 399 ; 
72 L. J. K. B. 662 ; 51 W. R. 652 ; 89 L. T. 180 ; 
19 T. L. R. 584; 8 Com. Cas. 252), affirmed. 

Hambro & Bon v. Burnand and Others, 

[1904] 2 K. B. 10 ; 73 L. J. K. B. 669 ; 52 

W. R. 583 ; 90 L. J. 803 ; 90 L. J. 803 ; 20 
T. L. R. 398 ; 9 Com. Cas. 251— C. A. 

IV. LIFE. 

See also Bankruptcy, Nos, 195, 1244 ; 
Friendly Societies ; Mortgages. 

(a) Avoidance of Policy and Recovery of 
Premiums ; Insurable Interest. 

35. Insurable Interest — Void Policy — Life 
Assurance Act , 1774 (14 Geo. 3, o. 48), s. 1.] — 
Only the insurer is entitled to plead that a policy 
is void from want of interest in the life of the 
insured on the part of the person claiming the 
proceeds of the policy. 

Hadden’s Trustees v. Hadden, (1899) 1 F. 

[710 ; 36 T. L. R. 524. 

36. Agent — False and Fraudulent Statement by 
— Statute of Limitations — Discovery of Fraud, j 
— The plaintiff sued the P. Assurance Company, 
Ld., to recover back the premiums paid by her 
under a policy of insurance on the life of her 
father granted by the defendants in 1881. The 
policy was granted upon a proposal signed by 
her father and was in form valid and regular, 
but it was proved that all the premiums had 
been paid by the plaintiff. It appeared that she 
had been repeatedly urged by an agent of the 


defendants to take out the policy before she con- 
sented to do so, and she made the payments in 
consequence of a statement by the defendants’ 
agent that she would be entitled to receive the 
money on her father’s death, which statement 
was false and fraudulent. The plaintiff did not 
know until shortly before she brought her action 
in 1902 that the policy was void, 9 he defen- 
dants, among other defences, set up the Statute 
of Limitations. 

Held — that the plaintiff was entitled to a 
return of the premiums, and that the Statute of 
Limitations did not begin to run until the dis- 
covery of the fraud. 

Beer r. Prudential Assurance Co., Ld., 
[(1902) 66 J. P. 729 — Judge Bompas. 

36a. No Insurable Interest — Innocent J Rs- 
representation as to Validity of Policy — Recovery 
of Premiums paid on void Policy — Life Assur- 
ance Act, 1774 (14 Geo. 3, c. 48), s. 1 — Gaming 
Act , 1845 (8 & 9 Viet. c. 109). 5. 18.]— Where a 
contract has been entered into through an 
innocent misrepresentation, the person on whose 
behalf it is made is not entitled to retain the 
money paid by the other party. 

The respondent, a collier, effected through an 
agent of the appellant company an insurance on 
a life in which the respondent had no insurable 
interest. The justices found that the agent 
knew this and yet informed the respondent that 
the policy would be “ all right ” and the money 
would be paid on the death of the assured. The 
respondent effected the assurance relying on this 
statement. The respondent, having been advised 
that the policy was bad, as he had no insurable 
interest, claimed the return of the premiums. 
The justices held that the respondent was 
entitled to the return of the premiums. 

Held — that the man with whom the respon- 
dent negotiated was skilled in insurance matters, 
and any statement made by him would be justly 
relied upon ; that there was evidence on which 
the justices could come to the conclusion that 
the representation led the respondent to believe 
that the policy would be valid and effective in 
law ; and that the justices were right. 

Decision of Div. Ct. ((1902) 18 T. L. R. 425) 
affirmed. 

British Workman’s and General Assur- 
ance Co., Ld. v. Cunliffe, (1902) 18 
T. L. R. 502— C. A. 

37. Quarterly Payments — Days of Grace .~\ — 
By a life policy the premiums were payable 
quarterly ; and if at the time of the death of 
the assured any premium was more than thirty 
days in arrears the policy was to be void ; the 
quarterly payments were “on account of the 
premium for the year ” ; the instalment due at 
an intermediate quarter day was paid by the 
assignee after, but in ignorance of, the death of 
the assured, and during the days of grace (the 
jury finding a valid agreement to add one day). 

Held (reversing Ridley, J.) —that the holder 
could recover ; that there was no question of 
revival or renewal of the policy in the case of 



313 


INSURANCE. 


314 


■ Life — Continued. 

payment of an intermediate instalment during 
the days of grace ; and quaere , whether in the 
case of annual payments, “days of grace” can 
be said to mean only a continuing offer to renew 
at the old rate of premium, if the assured is still 
alive at the time of payment. 

Dicta in Pritchard v. Merchants and Trades- 
men's Life Insurance Society ((1858) 3 C. B. (n.s.) 
622 ; 4 Jur. (N.S.) 807 ; 27 L. J. C. P. 169 ; 6 
W. B. 340) doubted and distinguished. 

Decision of Bidley, J. ((1902) 18 T. L. B. 511) 
reversed. 

Stuart v. Freeman, [1903] 1 K. B. 47 ; 72 

[L. J. K. B. 1 ; 51 W. B. 211 ; 87 L. T. 516 ; 

19 T. L. B. 24— C. A. 

38. Life— Mortuary Calls by a Mutual Society 
— “ To be apportioned according to Age of 
Members ” — Whether “ age at Bate of Policy or 
“ age at Bate of Call ” — Construction of Contract 
— u Trishy and misleading ” Bocuments — Ground 
for Rescission.] — The plaintiff in 1881 insured his 
life in the defendant association, and duly paid 
all mortuary calls, which according to the con- 
tract were to take the form of an assessment on 
all the members “to be apportioned among the 
members according to the age of each member.” 
For many years these calls were apportioned 
according to age of members at the date of their 
policy ; but the directors suddenly began to 
apportion them according to the age of each 
member at the date of the call. 

The plaintiff claimed a declaration that the 
contract did not allow of this course, and also 
rescission on the ground of misrepresentation. 

Held — that the contract (which is too long 
to refer to here in any detail) must be set 
aside on the ground of misrepresentation (apart 
from fraud) ; for the documents circulated 
by the association, and especially one headed 
“ Life Assurance at half the usual rates,” 
were “ inaccurate, tricky, and misleading,” and 
the nature of the policy granted to the plaintiff 
was quite inconsistent with the agent’s letters 
and verbal representations, as to which there had 
been no cross-examination of the plaintiff. 

The order was for rescission, and a return of 
all moneys paid under the policy, with interest 
at the rate of 4 per cent, from the date of each 
payment. 

Decision of 0. A, (19 T. L. R. 342) affirmed. 
Foster v. Mutual Reserve Fund Life 
[Association, (1904) 20 T. L. B. 715— 

H. L. (E.). 

39. Lapse of Policy by non-payment of Pre- 
mium — Subsequent Receipt upon Conditions — 
Neglect of Assured to read such Conditions — 
Effect.] — A policy upon the life of W. lapsed by 
reason of a premium being unpaid for thirty 
days. The premium was subsequently sent to 
the company, who returned a receipt therefor. 
W. knew that there was some printing on the 
back of such receipt, but did not trouble to read 
it ; it, in fact, stated that the policy had lapsed, 
and that the present payment was only accepted 


on the condition that the assured had been in 
good health for twelve months. 

Held — that the company could rely upon the 
condition ; and that, as W, was admittedly in bad 
health at the time, the policy was of no effect. 

Handler v. Mutual Beserve Fund Associa- 
tion, (1904) 90 L. T. 192— C. A. 

40. Want of Insurable Interest — Funeral 
Expenses — Innocent misrepresentation by Agent 
as to validity of Policy — Premiums paid on 
Void Policy not recoverable — Life Assurance 
Act , 1774 (14 Geo. 3, <?. 48), ss. 1, 2.]— Money 
paid under an illegal contract cannot be recovered, 
where the parties are in pari delicto. 

The plaintiff took out two policies on his 
mother’s life on the innocent representation of 
the defendants’ agent that they would be valid. 
Both were in fact void for want of insurable 
interest under the Life Assurance Act, 1774, 
unless one was made valid by a statement in the 
proposal form that it was for the mother’s funeral 
expenses. The jury fo'und that in fact nothing 
was said to the plaintiff about funeral expenses, 
and the Divisional Court held both policies to be 
void. 

Held — that as the agent had made the state- 
ment innocently, the plaintiff could not recover 
the premiums paid by him. 

British Workman's and General Assurance Co. 
v. Cunliffe ((1902) 18 T. L. B. 502, No. 36a, 
supra) followed. 

Decision of Div. Ct. ([1903] 2 K. B. 92 ; 72 
L. j. K. B. 630 ; 19 T. L. B. 474 ; 89 L. T 
94) reversed. 

Harse v. Pearl Life Assurance Co., Ld., 

[[1904] 1 K. B. 558 ; 73 L. J. K. B. 373 ; 52 

W. B. 457 ; 90 L. T. 245 ; 20 T. L. B. 264— 

C. A. 

40a. Innocent Mis-statement as to Age — 
Different Conditions in Proposal and Policy — 
Heading Bocuments together — Acceptance of 
Premiums after Bxscovery of Mistake — Affirm- 
ance of Contract .] — A lady took out a policy 
entitling her to receive a lump sum on attaining 
the age of sixty. In the proposal form she by 
error stated herself to be three years younger 
than she really was. 

The mistake when discovered was notified to 
the company, who subsequently accepted two 
annual premiums. 

The proposal contained a clause to the effect 
that the proposal and declaration as to age 
should be the basis of the contract, and that 
any untrue statement therein should render the 
policy void and premiums forfeited. 

The policy contained a proviso for avoidance 
and forfeiture in the event of the policy having 
been obtained by wilful misrepresentation. 

Held — ( 1) that the proposal and declaration 
must be read with the policy. 

- Fowhes y. Manchester and London Life Assur- 
ance and Loan Association ( (1863) 3 B. & S. 917) 
followed. 

(2) that, therefore, only a wilful misrepre- 
sentation would entitle the company to avoid 
the policy and forfeit the premiums. 
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(3) that on discovering the error they might 
have returned past premiums and declined to 
continue the policy ; but 

(4) that, on the facts, they had elected to 
affirm the policy, and must pay the policy moneys 
upon the assured actually attaining the age 
of 60. 

Hemmings v. Sceptre Life Association, Ld., 

[1905] 1 Ch. 365 ; 74 L. J. Ch. 231 ; 92 L.T. 

221 ; 21 T. L. R. 207— Kekewich, J. 

40b. Mutual Society — Maximum Calls — Mis- 
representation — Delay — Rescission of Contract .] 
— Policy holders in a mutual insurance company 
brought actions for rescission and return of 
premiums with interest on the ground of mis- 
representation : the complaint being that it had 
been represented to them that the maximum 
amount of calls was fixed, whereas in fact they 
were not fixed and in recent years largely 
increased calls had been made upon him. 

The company did not dispute the misrepre- 
sentation, but contended that the plaintiffs had 
lost their rights by laches. 

Held— that in paying the increased calls 
under protest the plaintiffs had not waived their 
rights, and that under the circumstances they 
had not been guilty of unreasonable delay and 
were entitled to succeed. The question as to 
what was a reasonable time within which to 
apply for relief was “ inextricably involved in 
the nature of the transactions.” 

Foster v. Mutual Reserve Life Insurance Co. 
(20 T. L. R. 715 — H. L., No. 38, supra) followed. 

Cross v. Mutual Reserve Life Insurance 
[Co., (1905) 21 T. L. R. 15— Buckley, J. 
Merino v. Mutual Reserve Life Insurance 
[Co., (1905) 21 T. L. R. 167— Joyce, J. 
Molloy v. Mutual Reserve Life Insurance 
[Co,, (1905) 22 T. L. R. 59— Eady, J. 

41. Insurance effected on Sister's Life in 
Lame of the Assured—" Persons Interested ” — 
Illegality of Contract — Insurances TJpon Lives 
Act, 1774 (14 Geo. 3, <?. 48), ss. 2, 3.]— The plaintiff 
insured the life of his sister with the defendant 
company, but the policy purported to be signed 
by the sister only, and his name did not appear 
in that document. On a claim to recover the 
amount of the policy ; — 

Held — that the name of the plaintiff, who 
admittedly was the person interested in the 
policy, not appearing in the policy, the action 
could not be maintained. 

Forgan v. Pearl Life Assurance Co., (1907) 
[51 Sol. Jo. 230— Div. Ct. 

(b) “Carrying on Business.” 

42. Representation by Agent — Raise Repre- 
sentation — Inducing Assured to continue Policy 
— Authority of Agent. ] — The plaintiff took out 
a policy of insurance with the defendants 
through an agent of the latter upon the life of 
another. The policy provided for the payment 
of the premiums during the life of the person 


whose life was insured; and one of the con- 
ditions was that all alterations in the policy 
must be made and signed at the defendants’ 
office on their printed and stamped forms. After 
paying one year’s premiums, upon the plaintiff 
stating that she would pay no more premiums, 
the agent told her that when she had paid five 
years’ premiums in all she would be entitled to 
the policy free of future premiums. The plaintiff 
thereupon paid the premiums for four years 
more, and refused to pay any further premiums. 
The defendants, who had not authorised the 
agent’s representation, demanded premiums after 
the five years as a condition of the policy being 
kept on foot. The plaintiff thereupon sued to 
recover the four years’ premiums. 

Held — that plaintiff was entitled to recover, 

Kettlewell v. Refuge Assurance Co., Ld., 

[1907] 2 K. B. 242 ; 76 L. J. K. B. 711 ; 97 
L. T. 106 ; 23 T. L. R. 506-Div. Ct, 

See also Nos. 51, 58, 60. 

43. Annuities upon Human Life — Life Annui- 

ties granted to Customers of Tea Dealers who 
should become Widows — Life Assurance Act , 
1870 (33 & 34 Viet. tf. 61), 2, 3.]— N. & Co., 

tea dealers, perfectly bond fde, and. in order to 
promote the sale of their tea, offered to every 
woman who should have become a widow since 
Christmas, 1897, and who since that date should 
have purchased not less than a specified quantity 
of tea per week for the last five consecutive 
weeks previously to her becoming a widow, a 
pension of 10s. or 5s. a week, payable as long as 
she remained a widow, and they offered a similar 
pension to every woman who became a widow 
previously to Christmas, 1897, or previously to 
her commencing to purchase N. & Co.’s tea, pro- 
vided she should have purchased a specified 
quantity of tea per week for ten years. Cards 
were issued to women who desired to qualify for 
a pension at a charge of Id. The holder of a 
card entered the purchases of tea made by her, 
and the entries were cheeked from time to time 
by N. & Co. ’s manager. Records of the purchases 
were also kept in N. & Co.’s books, which were 
to he prinia facie evidence of the fact of the 
purchases. By a trust deed N. & Co. undertook 
to pay to trustees a proportion of their profits 
for the purpose of forming a fund for the 
payment of these pensions. 

Held — that in connection with their tea 
business N. & Co. were carrying on a scheme 
of insurance by granting annuities to women 
who bought their tea, which became effective 
on the death of their husbands ; and that the 
magistrates came to a perfectly right conclusion 
on the facts that N. & Co. were carrying on 
the business of life assurance in the United 
Kingdom within the meaning of the Life Assur- 
ance Companies Act, 1870. 

Nelson & Co. v. Board of Trade, (1901) 65 

[ J. P. 487 ; 49 W. R. 590 ; 84 L. T. 565 ; 17 
T. L. R. 456— Div. Ct. 

44. Company carrying on other Businesses — 
Winding-up — Proposed Scheme — Reduction of 
Contracts — Life Assurance Companies Act, 1870 
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(33 & 34 Viet. e. 61), ss. 4, 22.] — A company 
carrying on business as tea dealers offered to 
customers pensions payable during widowhood. 
To form the premium income required for this 
purpose, the price of tea was loaded with a sum 
of 8d t per pound. 

Held — that it was being carried on in breach 
of sect. 4 of the Life Assurance Companies Act, 
1870, because the Sd. per pound was not a 
separate sum capable of being carried to a 
separate account as required by that section, 
the whole sum paid being a contributory sum 
for securing two benefits, i.e. } the present receipt 
of a pound of tea, and the expectation of a future 
contingent payment. 

The company being insolvent was ordered to 
be wound up upon the petition of creditors. 
Thereupon, a scheme was proposed by which a 
new company should take over the insurance 
part of the business. 

Held — that although sect. 22 of the Act of 
1870 provides for a reduction of contracts, it 
does not authorise a provision by which assured 
persons will get reduced benefits as a result of 
new contracts with a new company. 

Effect of sect. 22 discussed. 

In ee Nelson & Co., [1905] 1 Cb. 551 ; 74 L. J. 

[Ch. 290 ; 53 W. R. 361 ; 92 L. T. 404 ; 21 
T, L. R. 274 ; 12 Mans. 54— Buckley, J. 

46 . Winding -np — Company carrying on 
other Business — Fund set apart for Life 
Policies — Right of General Creditors of Com- 
pany — Life Assurance Companies Acts , 1870 
(33 & 84 Viet. c. 61), 5. 4 ; and 1872 (35 & 36 
Viet. e. 41), s. 1.] — A company was formed to 
acquire the business and goodwill of a tea dealer 
and to effect insurances for life and to issue 
pensions. By the articles of association the 
directors were to set aside three-fourths of the 
profits earned by the company in each week as a 
fund to meet the liability of the company in 
respect of customers’ pension cards, and the sum 
so set aside was to be applied in discharge of the 
company’s liability thereunder, and so far as in 
any week the whole amount should not be 
distributed, the balance was to be carried 
forward and might be applied at the discretion 
of the directors in making good any deficiency 
in any future weeks in respect of such pensions ; 
but the company were not to be liable in respect 
of the pensions beyond the amount of the three- 
fourths of the profits, and if the three-fourths 
should be insufficient to pay the weekly pensions 
in full, the pensions should abate. The company 
issued cards to their customers, upon which the 
purchases of tea were entered, and each customer 
who became a widow was to be entitled to a 
weekly pension provided that she had purchased 
a certain quantity of tea for 52 weeks before 
widowhood. The company deposited £20,000 
in Court under sect. 4 of the Life Assurance 
Companies Act, 1870. The company having 
been ordered to be wound up : — 

Held — that the £20,000 and the sum specially 
appropriated out of the profits to meet the 
pensions were available to satisfy the obligations I 


of the company to their pensioners and 
customers ; and, further, that as between the 
pensioners and the customers the claims of the 
pensioners had priority. 

In ee Nelson & Co., Ld., (1907) 24 T. L. R, 74 

[ — C. A. 

Bee also No. 64. 


(c) Construction of Policy. 

47 . Condition Precedent— Interest in the Life 
— Settlement of Difference or Dipute— Vesting 
Jurisdiction.']— A policy granted by the defen- 
dants on the life of a third person contained a 
recital that the proposer alleged that she was 
interested in the life of the assured, “of which 
allegation satisfactory proof has to be furnished 
to the directors of the company,” and went on to 
provide that should any difference or dispute 
arise between the proposer, or any one claiming 
on her behalf, and the company, the difference 
should be referred to and decided by the judge 
of the county court, who, or his deputy, should 
alone have jurisdiction to hear and determine it. 

Held — that the language of the policy was 
far too ambiguous to justify the Court in holding 
that the proof of insurable interest was a con- 
| dition precedent of the defendants’ liability ; 
and that as there was no express agreement that 
the difference or dispute should not be tried 
before a jury in the county court, there was 
nothing to oust the jurisdiction of the jury. 

Cowell r. Yorkshire Provident Life 
[Assurance Co., (1901) 17 T. L. R. 452— 

Div. Ct. 

48 . Policy talten out by a Person “ for behoof 
of” and payable to Another — Presumption that 
the Latter , if no Relat ion to the Former , is a Trustee 
. for the Former .] — If a purchase of real or per- 
sonal property be made by one in the name of 
another, the presumption is that the latter is a 
trustee of the property for the person who pays 
the money, unless the parties stand in the 
relation of parent and child. 

A policy was taken out by S. on his own life a 
great many years ago, “ for behoof of ” his wife’s 
sister, and her name appeared in the policy as 
the person to whom the money was to be paid. 
The policy was never handed to her, and she 
died before S., and the premiums were always 
paid, and were paid for many years after her 
death, by S. 

Held — that it was a case of a man taking the 
policy out in the name of another, not standing 
in any relation to him, and that would meet the 
presumption as to a purchase made by one in 
the name of another ; and that although the 
legal personal representative of the lady would 
be the person entitled to receive the money at 
law and to give a receipt for it, in equity the 
money belonged to the legal personal representa- 
tive of S., who took out the policy. 

In re a Policy No. 6,402 op the Scottish 
[Equitable Life Assurance Society, 
[1902] 1 Ch. 282 ; 71 L. J. Ch. 189 ; 50 W. R, 
327 ; 85 L. T. 720 ; 18 T. L. R. 210— Joyce, J. 
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49. Policy for Benefit of Wife and Children — 
Second Wife — Children of both Marriages — 
Married Women's Property Act , 1882 (45 k 46 
Viet. c. 75), s. 11.] — A man who had a wife and 
* children alive effected an insurance on his life 

for the benefit of “ my wife and children ” under 
sect. 11 of the Married Women’s Property Act, 
1882. His wife died, and he married again, and 
had children by his second wife. 

Upon his death, his wife and some children of 
each marriage being alive : — 

Held — that his second wife and children of 
both marriages took under the policy as joint 
tenants. 

In re Browne’s Policy, Browne r. Browne, 

[1903] 1 Ch. 188 ; 72 L. J. Ch. 85 ; 51 W. R. 
364 ; 87 L. T. 588 ; 19 T. L. R. 98— 
Kekewich, J. 

50. Policy u for Benefit of his Wife , or, if she 
be dead , between his Children in equal Propor- 
tions ” — Children born subsequently — Death of 
Wife — Child of a Second Marriage — Married 
Women's Property Act, 1870 (33 k 34 Viet. e. 93), 
s. 10.] — A man, with a wife and children alive, 
effected an insurance upon his life under the 
Married Women s Property Act, 1870, “for the 
benefit of his wife, or, if she be dead, between 
his children in equal proportions.” After the 
birth of other children his wife died ; and subse- 
quently he had a child by a second wife, who 
survived him. On his death : — 

Held— that the policy moneys must be 
divided equally between the children of the first 
and second marriages, and that the widow took 
no interest in them. 

In re Browne's Policy (supra) distinguished. 

In re Burrow's Trusts ((1864) 10 L. T. 184) 
followed. 

In re Dyne's Trust ((1869) L. R. 8 JSq. 65 ; 
38 L. J. Ch. 471 ; 20 L. T. 735 ; Malins, V.-C.) 
not followed. 

In re Griffith’s Policy, [1903] 1 Ch. 739 ; 72 
[L. J. Ch. 330 ; 88 L. T. 547— Joyce, J. 

51. Suicide, Warranty not to commit — Effect.'] 
— The defendants issued to the plaintiffs a 
policy upon the life of F. ; in the application 
therefor (which was made part of the contract) 
he “ warranted and agreed ” not to commit 
suicide, whether sane or insane, within a year. 
During the year he did commit suicide in a fit 
temporary insanity. 

Held — that the plaintiffs could not recover, 
the warranty constituting a limitation of the 
defendants’ liability under the policy, and not 
merely a personal covenant by F., for breach of 
which the defendants could recover damages 
against his estate. 

Decision of Bigham, J. ([1904] 1 K. B. 832 ; 
73 L. J. K. B. 546 ; 52 W. R. 366 ; 90 L. T. 484 ; 
20 T. L. R. 368 ; 9 Com. Cas. 217), affirmed. 
Dllinger & Co. v. Mutual Life Insurance 

[Co. of Hew York, [1905] 1 K. B. 31 ; 53 

W, R. 134 ; 91 L. T. 733 ; 10 Com. Cas. 22 ; , 
• 74 L. J. K. B. 39 ; 21 T, L. R, 20— 0. A. 


52. Insurance by Newspaper — Decision of 
Editor as to Next of Kin — Finality of Decision .] 
— A. was killed in a railway accident, and there- 
upon, by reason of* his carrying a certain news- 
paper, £1,000 became payable to “the person 
adjudged by the editor to be 4 his next of kin.’ ” 
The advertisement of the insurance scheme pro- 
vided that “ the person or persons who shall be 
adjudged by the editor to be the next of kin of 
the deceased shall be the only person or persons 
to receive and give a valid discharge for the 
money.” 

A. was survived by three brothers and one 
sister ; but the editor learning that she had been 
practically dependent on him, adjudged her to 
be the next of kin and paid her the £1,000. 

Held — that as the editor had acted bond fide 
in giving his decision, the brothers had no claim 
against their sister. 

Hunter r. Hunter, (1905) 7 F. 136— Ct. of 

[Sess. 

53. “ Violent, accidental, external and risible 
means " *- Heart Failure — Ejecting Drunlten 
Man] — A policy of insurance against death by 
accident provided that the policy moneys should 
become payable if 44 the assured shall sustain any 
bodily injury caused by violent, accidental, exter- 
nal and visible means within the meaning of this 
policy and the conditions hereto, and such injury 
shall be the sole and immediate cause of the 
death of the assured.’* The assured, who was 
apparently in good health,' was ejecting a 
drunken man from his premises, using some 
force by pushing and pulling him in order to 
overcome his passive resistance. Immediately 
afterwards he complained of a pain in his chest, 
and he died of heart failure in a month. At 
the time of the injury his heart was in a weak 
and unhealthy condition, though this was not 
known to the assured. The effect of the exer- 
tion was to cause dilation of the heart, which 
was the cause of death. 

Held — that there was no “accident,” and the 
policy moneys were not recoverable. 

Scarr v. The General Accident Assur- 

[ance Corporation, Ld., [1905] 1 K. B. 

387 ; 74 L. J. K. B. 237 ; 92 L. T. 128 ; 21 
T. L. R. 173— Bray, J. 

54. Death from Accident — 44 Outward, exter- 
nal and visible Cause ” — Cause of Death — 
Found Drowned — Condition against Suicide — 
Burden of Proof — Presumption against Crime.] 

■ — H. insured his life with the defendant com- 
pany under a policy, which was to become a 
claim if he sustained any bodily injury by acci- 
dent from an outward external and visible 
means or cause, and died solely from the effects 
of such accident within ninety days; hut the 
company was only bound to pay after proof, 
satisfactory to the directors, of the cause of death 
had been given. The policy was not to extend 
to death by suicide. 

H. was found drowned. 

Held (1) — that death by drowning is death 
from an outward external and visible means or 
cause, and is prim a facie death by accident ; if 
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there be the same weight of evidence in favour 
of accident and suicide there is a presumption of 
law against the latter sufficient, to support a 
claim under the policy ; (2) That under the 
policy the onus was on H.’s representatives to 
give to the company such proof of his death by 
drowning and the proximate cause thereof as 
ought reasonably to satisfy them that the 
drowning was accidental. 

Harvey t\ Ocean Accident and Guarantee 
[Corporation, (1905) 2 Ir. E. 1— C. A. 

55 . Husband and Wife — Policy of Insurance — 
Policy for Benefit of Widow — Second Wife — 
Married Women's Property Act , 1870 (33 & 34 
Viet. c. 93), s. 10.] — A married man purporting 
to act under tne provisions of the Married 
Women’s Property Act, 1870, took out a policy 
on his own life for the benefit of his “ widow, or 
widow and children, or some one of them, in 
such shares, proportions, and interest, and 
generally in such manner” as the husband 
should by deed or will appoint. His wife sub- 
sequently died, leaving children, and the hus- 
band married again and had a child by his 
second wife. By deed he appointed the policy 
moneys to his second wife absolutely. 

Held — that “ widow ” in the policy meant 
the person who at the death of the husband 
should become his widow, and that therefore the 
widow, whether she was or was not within the 
Act, took the policy moneys under the appoint- 
ment by virtue of the contract with the 
insurance company. 

Held, also, that she was entitled under the 
Act. 

In re Browne's Policy ([1903] 1 Ch. 188; 72 
L. J. Ch. 85 ; 51 W. B. 364 ; 87 L. T. 588 ; 
19 T. L. E. 98— Kekewich, J., Ho. 49. supra ) 
followed. 

In re Parker’s Policies, Parker v . Parker, 

[1906] 1 Ch. 526 ; 75 L. J. Ch. 297 ; 54 W. E. 

329 ; 94 L. T. 477 ; 22 T. L. E. 259— Eady, J. 

56 . Husband and Wife — Wife insuring her 
Life in favour of Husband — Husband pre- 
deceasing Wife — Title to Policy, — Married 
Women's Property Act , 18S2 (45 & 46 Viet. c. 75), 
s. 11.] — A wife insured her own life in favour of 
her husband under the Married Women’s Pro- 
perty Act, 1882, the insurance company cove- 
nanting to pay £1,000 to the husband or his 
executors, administrators, or assigns on the 
death of the wife. The husband paid the 
premiums on the policy, but predeceased the 
wife. 

Held — that his interest in the policy was not 
dependent on his surviving his wife, and that 
the policy belonged to his executor and not to 
his wife. 

Prescott r. Prescott, [1906] 1 Ir. E. 155— 

M. E. 

(d) Jurisdiction of Justices. 

57 . Industrial Assurance Company — Moneys 
due under Policy — Dispute — Iteceipt of Smaller 

BtD. — VOL. II. 


Sum in Full Discharge — Inability of Claimant 
to appreciate Legal Position — Power of Court of 
Summary Jurisdiction to ignore Iteceipt — Col- 
lecting Societies and Industrial Assurance Com- 
panies Act , 1896 (59 & 60 Viet, c . 26), s. 7.] — 

A dispute having arisen between an indus- 
trial assurance company and the widow of a 
person insured as to the payment of moneys 
under the policy of assurance, and an agreement 
having been made between the company and the 
widow that the widow should accept repayment 
of the premiums in full satisfaction of her 
claim : — 

Held— that the court of summary jurisdic- 
tion, before whom the widow claimed the policy 
moneys, might ignore the agreement on the 
ground that at the time of entering into it she 
was incapable of deciding whether or not there 
was good ground for dispute, and might adjudi- 
cate upon the claim. 

Eefuge Assurance Co., Ld. r. Lawrence, 
[(1903) 67 J. P. 396— London Qr. Sess. 

58. Premiums on Void Policy — Industria l 
Assurance Company — Person insuring Life of 
Another — Policy Void — Claim for Bet urn of Pre- 
miums — Life Assurance Act , 1774 (14 Geo. 3, c. 48), 
s . 1 — Gaming Act , 1845 (8 & 9 Viet. c. 109), 
s. 18 — Collecting Societies and Industrial Assur- 
ance Companies Act , 1896 (59 & 60 Viet. c. 26), 
s. 7.]— Where a person has effected with an 
industrial assurance company an insurance on the 
life of another, and afterwards, upon finding that 
the policy is void for want of insurable interest, 
claims the return of premiums paid by him on 
the ground that the policy is void, the court of 
summary jurisdiction for the place where the 
person resides has no jurisdiction under sect. 7 
of the Collecting Societies and Industrial Assur- 
ance Companies Act, 1896, to determine such 
claim, as the claimant’s case being that there 
never was a valid insurance, he cannot say that 
he was, a “ person insured ” within the meaning 
of that section. 

London, Edinburgh, and Glasgow Assur- 
ance Co., Ld. v. Partington, (1903) 67 
J. P. 255 ; 88 L. T. 732 ; 19 T. L. E. 389— 

Div. Ct. 

59. Policy exceeding £20 — Collecting Societies 
and Industrial Assurance Companies Act , 1896 
(59 & 60 Viet. 6\ 26), ss. 1, 7.] — The respondent 
brought a complaint against an insurance com- 
pany under the Collecting Societies and Indus- 
trial Assurance Companies Act, 1896, claiming 
£22 19s. under a policy of assurance granted by 
them on the life of her husband. 

Held— that the fact that the assurance com- 
pany did grant assurances in some cases on one 
life for a less sum than £20 did not give the 
justices jurisdiction over the claim in question. 
Quaere , whether, if a company grants policies 
for sums of £20 and upwards, and also for sums 
under £20, justices have jurisdiction in the case 
of such last-mentioned policies. 

Cowling v. Topping, [1906] 1 K. B. 466 ; 75 
[L. J. K. B. 176 ; 70 J. P. 95 ; 54 W. E. 423 ; 
94 L. T. 209 ; 22 T. L. E. 219 -Div. Ct. 

11 
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(e) Practice. 

60 . Repudiation, of Validity of Policy — Action 
for Declaration of Validity prior to Insured's 
Death — Terms of Dismissal if Action.'] — P. in- 
sured his life with the defendants and assigned 
the policy on his life to the plaintiff, of which 
due notice was given to the defendants. Two 
half-yearly premiums had been paid to the de- 
fendants in respect of the policy. -The defen- 
dants refused to receive the premium payable on 
July Kith, 1898, or any future premiums, and 
denied that the policy was valid and subsisting. 
One ground of defence was that the policy, 
although effected nominally by P., who had an 
insurable interest in his own life, was in fact 
effected by the plaintiff, who had not an insurable 
interest. 

The plaintiff brought his action for a declara- 
tion that the policy was valid, and an injunction 
to restrain the defendants from repudiating it. 

Held — that if the defendants would give an 
undertaking that in case any action should be 
thereafter brought on the policy they would not 
rely on the non-payment on the due dates for 
payment of the premium due on July 16th, 1898, 
or the subsequent premiums, as being in itself a 
bar to the plaintiff’s right to recover, the action 
would be dismissed. 

Honour v. Equitable Lire Assurance 

[Society of the United States, ri900] 

1 Ch. 852 ; 69 L. J. Ch. 420 ; 48 W. E. 347 ; 

82 L. T. 144 -Buckley, J. 

61. Payment into Court — Life Assurance Com- 
panies ( Payment into Court) Act , 1896 (59 A 60 
Viet. c. 8), 5. 3 —R. S. C . , Ord. 54 (e) t r. 3.] 
— A policy had been lost for many years, and 
upon an action being brought for the policy 
moneys, the directors of the insurance company 
asked to be allowed to pay the money into Court 
under the Act of 1896 ; and filed an affidavit to 
the effect that in the opinion of their board “ no 
sufficient discharge can otherwise he obtained.” 
The policy had been assigned to trustees, from 
whom the company had accepted the premiums 
since its loss, and the company had received no 
notice of any other assignment or claim. 

Held — that they should be allowed to pay the 
money into Court ; if it should prove subse- 
quently that the plaintiff’s title was quite clear, 
they might he ordered to pay the costs caused by 
their so doing. 

Harrison v. Alliance Assurance Co., [1903] 

[1 K. B. 184 ; 72 L. J. K. B. 115 ; 51 W. E. 

281 ; 88 L. T. 4 ; 19 T. L. E. 89— C. A. 

62 . Staying Proceedings — Effect of Condition 
to “ submit all Disputes ” to a Foreign Court .] — 
The Budapest office of an English insurance com- 
pany issued a policy on the life of a Hungarian, 
the premiums and insurance money being payable 
at Budapest. There was a condition (in French) 
“ expressly agreeing to submit disputes to the 
Courts of Budapest.” An action having been 
brought upon the policy in England : — 

Held — that it .must be stayed, for both 
parties had by the condition placed the foreign 


Court in the position of an arbitrator to settle 
their disputes. 

Austrian-Lloyd Steamship Co. -u. Gresham 

[Life Assurance Society, Ld., [1903] T 

K. B. 249 ; 72 L. J. K. B. 211 ; 51 W. E. 402 ; 

88 L. T. 6 ; 19 T. L. E. 155— C. A. 

63. Staying Proceedings — Submission to 
Arbitration — Railway Passengers ’ Assurance 
Company's Acts, 1864 and 1892 (27 A 28 Viet. 
c. exxv.) and (55 & 56 Yict. c. viii.) — Arbitration 
Act , 1889 (52 A 53 Viet. c. 49), s. 4.] — H. w r as the 
holder of an accident policy issued under the 
Eailway Passengers’ Assurance Company’s Act, 
1864, ss. 3, 16, and 33 of which provided for dis- 
putes being referred to arbitration, and also 
empowered a judge to stay proceedings if an 
action was commenced against the company in 
respect of matters thus required to be referred. 
The policy itself contained a condition that any 
questions arising under it should, if either party 
desired, be referred to arbitration in the manner 
specified in the Act. 

A consolidating Act of 1892 repealed the 
earlier Act, but all contracts in force at the date 
were to remain valid and effectual. 

H. was killed in an accident, and his widow 
named an arbitrator. On the company object- 
ing to the person named, she commenced an 
action. 

Held — that there was a subsisting submission 
to arbitration to which sect. 4 of the Arbitration 
Act, 1889, applied ; and that on the company’s 
application there was jurisdiction under that 
section to make an order staying the action. 
Hodson v. Eailway Passengers’ Assurance 

[Co., [1904] 2 K. B. 833 ; 73 L. J. K. B. 1001 ; 

91L.T. 648— C. A. 

64. Company carrying on other Businesses — 
Insufficiency of Insurance Fund — Winding up 
Petition — Scheme far future Working — Form of 
Scheme — Life Assurance Companies Act, 1870 
(33 A 34 Viet. c. 61), s. 4.] — A company which 
carried on the business of selling tea combined 
with that of life assurance was ordered to be 
wound up. 

On appeal, a scheme having been prepared 
and approved by all parties enabling the com- 
pany to carry on its businesses separately so as 
to comply with sect. 4 of the Life Assurance 
Companies Act, 1870, and affording reasonable 
security to the assured : — 

Held — that on the company undertaking for 
the future to carry on its business in accordance 
with the scheme, the winding up order should 
be discharged and the scheme sanctioned. 

Form of scheme discussed. 

In re British Widows’ Assurance Co., [1905] 

[2 Ch. 40 ; 74 L. J. Ch. 525 ; 54 W. E. 53 ; 93 

L. T. 38 ; 21 T. L. E. 519 ; 12 Manson, 407— 

C. A. 

(f) Transfer, Mortgage, and Alteration of Rights. 

65. Mortgage — Payments by the Puisne Mort- 
gagee to keep up Policy--' Salvage Claim — 
Paramount Claim-— Life Assurance Companies 
{Payment into Court) Act , T896 (59 A 60 Viet. 
c. 8), s. 3.]^In 1872 the owner of two policies of 
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assurance on her life mortgaged the same, along 
with an annuity and certain sums of money 
charged upon lands, to Mrs. H. to secure the sum 
of £1,700. In 1877 K., who was the agent of the 
mortgagor and solicitor for mortgagor and mort- 
gagee, took a puisne mortgage of the policies to 
secure some advances made by him to the 
mortgagor. The lands on which the annuity 
and charges were secured were evicted for non- 
payment of rent, and the policies thus became 
the only security for the loan. The mortgagor 
ceased paying the premiums on the policies, and 
the same were paid by K., who did not for some 
years inform Mrs. H. of the fact. In 1888 he 
wrote first saying that he had been paying the 
premiums for her benefit, but not stating that he 
was himself a mortgagee. She replied repudiat- 
ing the idea that she had ever given him any 
authority to pay the premiums. K. answered 
that he had no objection to continue paying the 
premiums, and to be reimbursed for the same out 
of the policy moneys. Mrs. H. made no reply to 
this letter. The mortgagor died in the year 1896, 
and K. and his representatives continued paying 
the premiums down to her death. The insurance 
company paid the money into Court under the 
Life Assurance Companies (Payment into Court) 
Act, 1896. 

Held, by the Vice-Chancellor, that K. was 
entitled to a salvage claim or lien upon the policy 
moneys, in priority to Mrs. H.’s mortgage, for the 
premiums paid by him, and interest thereon. 

■ Held, by the Court of Appeal (varying the 
decision of the Vice-Chancellor), that K. was 
only entitled to a lien in such priority for the 
premiums paid by him, and interest thereon, 
after the date of the correspondence. 

In rn Leslie , Leslie v. French ((1883) 23 Ch. 
D. 552 ; 52 L. J. Ch. 762 ; 31 W. R. 561 ; 48 
L. T. 564 — Fry, J.) considered and discussed. 

Held, by the Vice-Chancellor, that the 
insurance company was not eu titled to any 
costs of lodging the money in Court under the 
Life Assurance Companies (Payment into Court) 
Act, 1896, s. 3. 

Ik re Power’s Policies, [1899] 1 Ir. R. 6— 
[V.-C. ; 12— A. C. 

66. Transfer of Business — Notices to Pulley- 
holders— New Policy-holders since Notices served 
— Life Assurance Companies Act , 1870 (33 & 34 
Viet, c. 61), *. 14.]— Before the application to 
the Court on a petition presented under the Life 
Assurance Companies Acts, 1870, 1872, for the 
sanction of the Court to the transfer of the 
society’s business and liabilities and all its 
assets (except certain assets to be divided amongst 
its members) to another company, notices had, 
in accordance with sect. 14 of the Life Assurance 
Companies Act, 1870, been “forwarded to each 
policy-holder of the transferred company,” but 
not to the holders of other policies taken out 
• between that time and the hearing. 

Held— that it was unnecessary to send notices 
to the new policy-holders. 

In re Universal Life Assurance Society, 
[(1902) 18 T. L, R. 198— Eady, J. 


67. Alteration of Riyhts — Participation in 
Profits — Life Assurance Company — Power of 
Company to alter Piylits of Policy-holder — Com- 
panies Act , 1862 (25 & 26 Viet, c . 89), ss . 50, 
209 — Companies (. Memorandum of Association ) 
Act, 1890 (53 & 54 Viet. c. 62), 5. 1.]— The 
settlement deed of an insurance company pro- 
vided for a division of the profits in the manner 
directed by the bye-laws for the time being in 
force. 

In 1886 the plaintiff applied for and received 
a policy in that department ; he did so in 
reliance upon a statement in a prospectus to the 
effect that the entire profits of the department 
were divided among the policy-holders without 
any deduction for a reserve fund. 

In 1903 it was proposed, under sect. 1 of the 
Companies (Memorandum of Association) Act, 
1890, to register the company with limited 
liability, and substitute for the settlement deed 
and bye-laws a memorandum and articles, one of 
which pi ovided that 5 per cent, of the profits of 
the mutual department should be put to a 
reserve. 

Held — that the company liad power to do so, 
the prospectus not amounting to a contract that 
the company would not exercise its power to 
change its bye-laws in the future. 

Decision of C. A. ([1904] 1 Ch. 374 ; 73 L. J. 
Ch. 240 ; 52 W. R. 549 ; 90 L. T. 335 ; 20 T. L. R. 
212 ; 11 Mans. 169) reversed. 

British Equitable Insurance Co. v. Baily, 
[1906] A. C. 35 ; 75 L. J. Ch. 73 ; 94 L. T. 1 ; 
22 T. L. R. 152 ; 13 Mans. 13— H. L. (E.). 

V. MARINE. 

See aho Agency, No. 72 ; Bankruptcy, 
No. 1 ; Discovery. 

(a) Brokers’ Rights and Liabilities. 

68. Policy — Liability of B roller for Premiums 
— Custom of Merchants .] — An express promise 
by the assured in a policy of marine insurance to 
pay the premiums to the underwriter is not 
inconsistent with, and does not exclude, the 
general custom in marine insurance that the 
broker, and not the assured, is liable to the 
underwriter for the payment of premiums. 

Decision of Collins, J. ([1897] 1 Q. B. 205 ; 2 
Com. Gas. 28 j 66 L. J. Q. B. 16 ; 13 T. L. R. 39) 
affirmed. 

Universe Insurance Co. op Milan v. Mer- 
chants’ Marine Insurance Co., [1897] 2 
Q. B. 93 ; 8 Asp. M. L. C. 279 ; 2 Com. Cas. 
180 j 66 L. J. Q. B. 564; 76 L. T. 748 ; 13 
T. L. R. 435 ; 45 W. R. 625— C. A. 

69. Custom of Lloyd's — Policy effected through 
Broker — Broker and Underwriter settling Differ- 
ences between Losses and, Premiums due on 
Policies — Failure of Broker — Discharge of 
Underwriter . ] — Where a person insures goods by 
a policy of marine insurance through a broker 
with an underwriter at Lloyd’s, the custom of 
Lloyd's, whereby a broker and an underwriter 
periodically settle losses in respect of claims and 
premiums due upon all policies effected by the 

11—2 
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broker with the underwriter, is not, unless the 
assured has actual knowledge of it, binding upon 
him, so as to make payment to the broker of the 
amount due in respect of a loss payment to 
him. 

It lies upon the underwriters to establish the 
assured’s knowledge of the custom. 

Whether the custom, though long established, 
is reasonable, quaere. 

Sweeting v. Pearce ((1861) 30 L. J. C. P, 109 ; 

9 C. B. (N.s.) 534 ; 9 W. B. 343) approved. 

MATVIEFF v. CROSFIELD, (1908) 51 W. B. 365 ; 
[19 T. L. B. 182 ; 8 Com. Cas. 120— Kennedy, J. 

70. Relation of Broker or Underwriter — Duty 
of Broker — Open Covers — Rectification of 
Policies — Evidence — Stamp Act , 1891 (54 & 55 
Viet. c. 39.] — A firm of insurance brokers effected 
a number of open covers for the purpose of rein- 
suring risks taken by their principals. The 
premiums were to be the same as those received 
by the original insurers, less a brokerage. The 
brokers passed on to the reinsurers the amounts 
of the various premiums as handed in to them 
by the original insurers, and the reinsurers made 
out the policies accordingly. 

Held — that the brokers owed no duty to the 
reinsurers to see that the amounts of the pre- 
miums had been properly calculated. 

Held, also, that the coverslips could not be 
admitted in order to show that the reinsurers 
were entitled to larger premiums than those 
mentioned in the policies. 

Empress Assurance Corporation, Ld. v. 
[Bowring & Co., Ld., (1906) 11 Com. Cas. 

107 — Kennedy, J. 

71. Managing Owner — Liability of to Insur- 
ance Broker — Course of Dealing .] — M. & Co., 
the managing owners of the 6\, instructed 
brokers to insure the G. and other ships managed 
by them for various owners. The course of deal- 
ing was for the brokers to pay the premiums and 
for M. & Co. to accept bills drawn by the.brokers 
for sums representing the total premiums on the 
various ships. It was agreed that if any accept- 
ance was not met by M. & Co. the ihsth'ance 
brokers would be entitled to cancel any of the 
policies in whole or in part, and apply the 
return premiums due in respect of such cancel- 
lation in liquidation of any debt due to them by 
M. & Co. On the bankruptcy of M. & Co, certain 
premiums disbursed by the brokers on the G. 
had not been paid to them by M. & Co. In an 
action by the brokers against the owners of the 
G. for payment of these premiums : — 

Held — -that the defendants were not liable 
as the pursuers had elected to take M. & Co. as 
their sole debtors. 

Lamont, Kisbet & Co. v. Hamilton, [1907] 
[S. C. 628— Ct. of Bess, 

(b) Collision. 

72. “ Collision with any other Ship or Vessel ” 
—Collision with Temporarily Sunken Barge.]— 


The steamship N. was insured against damage 
arising from “ collision with any other ship or 
vessel.” The N. came into contact with a barge 
temporarily sunken in a navigable river and 
received damage. 

Held — that this damage came within the 
terms of the insurance. 

Chandler v. Blogg, [1898] 1 Q. B. 32 ; 8 Asp. 

[M. L. C. 349 ; 3 Com. Cas. 18 ; 67 L. J. 

Q. B. 336 ; 77 L. T. 524 ; 14 T. L. B. 66— 

Bigham, J. 

73. Construction of Proviso “ Clause not to 
extend to any Sum paid for Removal of Obstruc- 
tions under Statutory Powers C ] — The appellants 
insured their ship by a policy of insurance which 
contained a collision clause to which a proviso 
was appended : “ Provided always that this 
clause shall in no case extend to any sum 
which the assured shall become liable to pay, 
or shall pay, for removal of obstructions under 
statutory powers consequent on such .collision.” 
The appellants’ ship came into collision with the 
ship H. in the river Tees, and the H. sank and 
became a total loss. The Tees Conservancy, 
under their statutory powers removed the wreck 
of the H. By agreement the appellants paid ,to 
the owners of the H. a moiety of the expenses of 
removing the obstruction caused by the wreck, 
as being loss sustained by the collision. 

Held (affirming the judgment of the Court 
below) — that the underwriters were protected 
by the proviso, and were not liable to indemnify 
the appellants for the payment so made. 

The North Britain ([1894] P. 77) approved 
and followed. 

The Engineer, Tatham, Bromage & Co. v. 

. [Burr, (1898) 67 L. J. P. 61 ; 78 L. T. 473 ; 

14 T. L. B. 369 ; 46 W. B. 530 ; 8 Asp. M. C. 

401— H. L. (E.). 

74. Policy on Ship — Cost of discharging 
Damaged and Worthless Cargo. ] — A ship, while 
insured by a time policy on hull and materials, 
on machinery and boilers, against perils of the 
sea and all other perils, losses and misfortunes 
which might come to her hurt, detriment or 
damage, was injured by collision. She was 
carrying a cargo of cotton seed, which was so 
damaged by sea water and mud in consequence 
of the collision that it became rotten and worth- 
less, and the consignees refused to accept it. 

Held — that the shipowners were not entitled 
to recover from their underwriters the cost of 
discharging the worthless cargo at the port of 
destination. 

Judgment of Bigham, J. ([1898] 1 Q. B. 821 ; 
67 L. J. Q. B. 528 ; 46 W. B. 490 ; 78 L. T. 293 ; 
14 T. L. B. 310 ; 8 Asp. M. C. 384) affirmed. 
Field Steamship Co. v. Burr, [1899] 1 Q. B. 

[579 ; 68 L. J. Q. B. 426 ; 47 W. B. 341 ; 80 

L. T. 445 ; 15 T. L. B. 193 ; 4 Com. Cas. 106 ; 

8 Asp. M. C. 529— C. A. 

75. Sum paid 11 in respect of Injury to such 
other Ship or Vessel itself ” — Cost of removing 
Wreck unf&r Statutory Powers .] — A collision 



329 


INSURANCE. 


330 


Marine — Conti mted. 

clause in a policy of marine insurance covered 
sums paid by the owner of the insured vessel 
“ in respect of injury to such other ship or 
vessel itself.” The insured vessel collided with, 
and sank, a tug in a river under the statutory 
control of a conservancy. The owners of .the 
tug had to pay The conservancy the cost of 
dispersing the wreck. The insured vessel was 
alone to blame for the collision, and as part of 
the damages her owner paid to the owner of the 
tug the cost of dispersing the wreck. 

Held— that the sum so paid was not recover- 
able under the policy. 

Judgment of Mathew, J. (15 T. L. R. 506 ; 4 
Com. Cas. 328) reversed. 

Burger v. Indemnity Mutual Marine 

[Assurance Co., Ld., [1900) 2 Q. B. 348 ; 

69 L. J. Q. B. 838 ; 48 W. R. 643 ; 82 L. T. 

831 ; 16 T. L. R. 456 ; 5 Com. Cas. 315 ; 9 
Asp. M. C. 85— C. A. 

76. “ Actual Collision ’* with another Vessel — 
Fouling Anchor attached to Ship in Bed of 
River — Anchor deemed Part of Vessel.'] — 
Damage arose from the act of a vessel at anchor 
called the Excel, which was lying partly on 
the mud, but with her bows attached by a chain 
of some twenty or thirty fathoms to an anchor 
fixed in the bed of the river. The Ada 
collided with this anchor, and the question was 
whether the anchor could properly be regarded 
as part of the vessel, as the Ada was insured 
against damage arising from “actual collision” 
with another vessel. 

Held — that the assured was entitled to recover 
under the policy for the damage done to the 
Ada , as the anchor must be treated as part of 
the Excel. 

In re Margetts and The Ocean Accident 

[and Guarantee Corporation, [1901] 2 

K. B. 792 ; 70 L. J. K. B. 762 ; 59 W. R. 669 ; 

85 L. T. 94 ; 17 T. L, R. 538 ; 9 Asp. M. C. 

217— Div. Ct. 

77. Exemption in respect of Moneys Paid 
“ for Removal of Obstructions under Statutory 
Powers f] — A vessel was insured under a policy 
which excluded the underwriters’ liability in the 
event of collision, so far as concerned “ any sum 
which the assured may become liable to pay 
or shall pay for removal of obstructions under 
statutory powers.” 

Through negligence she collided with the 
steamship JSermia , which was then sunken in 
the Clyde, and which the trustees of the 
Clyde (acting under their statutory powers of 
removal) had engaged a salvage company to 
salve under a “no cure, no pay ” contract. 

The owners had to pay, £2,350 to the salvage 
company for the increased cost of raising the 
Ftermia, £250 to the salvage company for 
damage to buildings and trunkways upon the 
Ilermia , and £1,008 for depreciation in value 
of the Ilermia to her owners and to the 
Clyde trustees (who had a lien on her for their 
costs). 


Held — that the proviso to the collision clause 
exempted the underwriters from liability in 
respect of the sum of £2,350. 

The Month Britain ([1894] P. 77 ; 63 L. J. P. 
33 ; 42 M. R. 243 ; 70 L. T. 210— C. A.) applied. 
Chapman v. James Fisher & Co., (1904) 20 
[T. L. R. 319— Walton, J. 

(c) Concealment, 

78. Policy — Cotton on Deck — Damaged 
Cotton.] — The plaintiffs, who had insured a cargo 
of damaged cotton, reinsured the same with the 
defendant, but did not inform him that it was 
damaged cotton. 

The slip contained the terms, u cotton on deck, 
f. p. a. and c., including jettison and washing 
overboard.” When the policy of reinsurance was 
tendered to the defendant for signature it differed 
from the slip, for, instead of the words “ f. p. a. 
and c., &c.,” it was “ f. p. a. , &c., as in original 
policy,” ancl in that policy the risk was described 
as “ f. p. a., but including risk of jettison and 
washing overboard ” ; but he signed it without 
inquiry or objection. The quantity of cotton 
insured “on deck” amounted to £7,500. 

Held — that the instructions being to insure 
such a quantity “ on deck ” clearly showed that 
it was damaged cotton, and that, under the cir- 
cumstances, there was no concealment ; also, 
that, although an attempt had been made to 
establish that the course of business was to say 
that cotton was damaged, no such course of 
business was established. 

British and Foreign Marine Insurance 

[Co., Ld. v. Sturge (1897) 8 Asp. M. L. C, 

303 ; 2 Com. Cas. 244 ; 77 L. T. 203 ; 13 
T. L. R. 526 — Mathew, J. 

79. Prohibition 'never acted upon — Importation 
of Arms — Illegal Adventure.] — By an edict of 
the Persian Government, in 1881, the importation 
of arms and ammunition was forbidden into 
Persia. This edict has never been enforced, but 
was probably only to allow the fanners of the 
customs to levy arbitrary and heavy duty on such 
goods. 

The plaintiffs shipped some cases of cartridges 
and rifles, some of which were for a port in 
Persian territory and others were to go via such 
ports. 

The prohibition was believed by the plaintiffs 
to be a dead letter, but these goods were seized 
and confiscated by H.M.S. Lapwing. They were 
insured under two policies of marine insurance 
with the defendants, and an action was now 
brought to recover a total loss caused by the 
capture at sea. 

Held — that these facts, as to the prohibition 
as known to the plaintiffs, were not circumstances 
material in estimating the risk, and that there- 
fore the plaintiffs had not, when effecting the 
insurance, concealed a fact material to the 
estimation of the risk; and— 

Further, that this adventure was not illegal. 
Fracis v. Sea Insurance Co., (1898) 79 L. T. 

[28; 47 W. R. 119; 8 Asp. M. C.- 418— 

Bigham, d . 
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80. Wager nig Policy — P.p.i. Clause — Proof of 
Interest — Material Fact — Marine Insurance Act , 
1745 (19 Geo. 2, e. 37), s. 1.] — Where an insurance 
on ship is affected a& a mere het on behalf of a 
person who has no insurable interest in the 
subject-matter of insurance, the Court will not 
enforce the contract in favour of the assured, 
even though the Marine Insurance Act, 1745, is 
not pleaded or relied on as a defence to the 
action. 

A “ p.p.i.” policy was effected on a ship “ to 
pay a total loss in the event of the vessel not 
arriving at Yokohama on or before” a certain 
date. The assured did not inform the under- 
writers, as the fact was, that the insurance was 
purely speculative. 

Sem Me. there was a concealment of a material 
fact. 

Gedge v. Royal Exchange Assurance 

[Association, [1900] 2 Q. B. 214; 09 

L. J. Q. B. 506 ; 82 L. T. 463 ; 10 T. L. R. 

344; 5 Com. Gas. 229; 9 Asp. M. C. 57 — 

Kennedy, J. 

81., Underwriter at Lloyd's — Reinsurance — 
Knowledge of Lloyd's Agent — Constructive 
Notice .] — The plaintiffs, who were underwriters 
at Lloyd’s, reinsured a risk on goods by a certain 
steamer on a voyage to a port abroad. At the 
time of the reinsurance the ship had arrived and 
the cargo had been partly discharged and 
examined by Lloyd’s surveyor at the port, and 
found damaged, but this fact was not known to 
the plaintiffs. 

Held — that the knowledge of Lloyd’s agent 
at the port abroad could not be treated as the 
knowledge of the plaintiffs, and that they were 
therefore entitled to recover on the policy. 
Even if the agent was bound to inform Lloyd’s 
as a whole, he owed no duty to individual 
members. * 

Wilson and Others v. Salamandra Assur- 
ance CO., (1903) 88 L. T. 96; 19 T. L. R. 

229 ; 8 Com. Cas. 132 ; 9 Asp. M. C. 370- 

Brace, J. 

(d) Construction. 

82. Difference of Freight — “ To pay a Total 
Loss in the event of the Steamer being unable to 
fulfil her Charter by non-arrival or inability to 
load by Nov. 20 from any cause whatever ” — 
Vessel part loaded by November 20£/i.] — 
The plaintiffs had chartered the Gladys Moyle 
to load a cargo at Taganrog at a certain rate 
of freight, and were in a position to make a 
profit by the shipment of cargo by other shippers 
at higher rates of freight. The plaintiffs effected 
with the defendants policy for £150 “on differ- 
ence of freight by the Gladys Moyle , to pay a 
total loss in the event of the steamer being 
unable to fulfil her charter by non-arrival or 
inability to load by November 20th from any 
cause -whatever.” On November 20th the Gladys 
Moyle had loaded half her cargo, and on Novem- 
ber 24th she was compelled by ice to leave with 
only four-fifths of her cargo on hoard. 


Held— that the .defendants were not liable 
for a total loss. 

Smith and Scaramanga v. Fenning, (1898) 

[3 Com. Cas. 75 ; 14 T. L. R. 222 — Kennedy, J. 

83. Marine Insurance — Policy — “ Slip " or 
“ covering Note ” — Reinsurance of Recesses — 

“ Contract for Sea Insurance ” — Stamp — 
Invalidity — Stamp Act, 1891 (54 & 55 Viet. c. 39), 
ss. 93 and 95.] — A slip or covering note by which 
underwriters agree to reinsure excesses over 
certain amounts up to a certain limit upon marine 
risks, is a contract for sea insurance, which, as 
it does not contain “the sum or sums insured” 
is invalid under sect. 93 of the Stamp Act, 1891. 

Judgment of Mathew, J. ([1898] 1 Q. B. 829 ; 

8 Asp. M. L. C. 386; 3 Com. Cas. 172; 67 
L. J. Q. B. 554 ; 78 L. T. 465 ; 14 T. L. R. 366) 
affirmed. 

Home Marine Insurance Co. v. Smith 

[1898], 2 ,Q. B. 351 ; 67 L. J. Q. B. 777 ; 78 

L. T. 734 ; 14 T. L. R. 459 ; 46 W. R. 661 ; 8 
Asp. M. L. C. 408— C. A. 

84. “ Sailing ” — Insurance on Ships 11 sailing ” 
after a certain Day — Commencement of Voyage — 
Intention of Master. ] — A vessel had completed 
her loading, cleared the Custom House, and was 
at the wharf ready to proceed to sea about 
10 p.m. on the 29th February. 

By a regulation of the port vessels w r ere not 
permitted to leave after dark. 

The master then moved the vessel about 500 
yards out into the stream and ihere anchored. 
He did this for the purpose of leaving room at 
the wharf for other vessels and of keeping his 
crew from going ashore, and he did not intend 
then to commence the voyage. 

On the following morning, March 1st, the 
vessel proceeded on her voyage. 

Held — that the vessel had not “ sailed ” until 
March 1st within the meaning of a policy of 
| insurance on goeds per ships “ sailing on or i fter 
March 1st.” 

Decision of Mathew, J. ((1897) [1898] 1 Q. B. 
27; 3 Com. Cas. 1; 67 L. J. Q. B. 22; 14 
T. L. R. 20) affirmed. 

Sea Insurance Co. v. Blogg, [1898] 2 Q. B. 

[398: 67 L. J. Q. B. 757 ; 78 L. T. 785; 14 
T. L. R. 474 ; 47 W. R. 71— C. A. 

85. Meinsurai.ee — “ To take Excess per Named 
Lines ” — Loss of Goods intended for Named 
Line.] — A contract of reinsurance provided that 
the reinsurers should take the excesses of the 
original insurers over a certain amount upon 
steamers belonging to certain lines. To 
contract covered such excesses on voyages (int* 
alia ) from A. to B., and B. to C. Goods o^ 
board a “ tramp ” steamer on a voyage from 
A. to B., which would have formed part of the 
cargo of a liner on a voyage from B. to C., and 
would have been covered by the contract, were 
totally lost between A. and B. 

Held — that the loss was not covered by the 
contract. 
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Judgment of Bigham, J. (14 T. L. B. 334 ; 
3 Com. Cas. 159) affirmed. 

Insurance Co. op North America r. North 

[China Insurance Co., (1899) 15 T. L. R. 

101 ; 4 Com. Cas. 67 — C. A. 

86. “ Ship and its Furniture” — Separation 
Cloths and Dunnage Mats.']— Dunnage mats and 
separating cloths, which are used on board a ship 
in connection with the carriage of a grain cargo, 
are covered by a time policy on ship in the 
ordinary Lloyd’s form, although they are not 
being used on the voyage in the course of which 
the loss occurred. 

Judgment of Bigham, J. ([1899] 2 Q. B. 401 ; 
68 L. J. Q. B. 888 ; 48 W. R. 47 ; 15 T. L. R. 
467 ; 4 Com. Cas. 280) affirmed. 

Hogarth v. Walker, [1900] 2 Q. B. 283 ; 69 

[L. J. Q. B. 634 ; 48 W. R. 545 ; 82 L. T. 744 ; 

16 T. L. R. 410 ; 5 Com. Cas. 292 ; 9 Asp. 

M. C. 84— C. A. 

87. Mutual Insurance Association — Payment 
of Premiums — Insurance "by Agent , Member of 
the Association — Liability of Assured who are 
not Members.]— GL, the managing-owner and 
part owner of a ship, with the authority of the 
defendants, his co-owners, entered the ship in a 
mutual marine insurance association, and thereby 
became a member of the association within the 
meaning of the memorandum and articles of 
association. A policy, in most respects in the 
usual Lloyd’s form, was issued by the association, 
by which G-. insured the ship “as well in his 
own name as for and in the names of all others 
to whom the same doth or shall appertain.” 
The policy, which contained no express state- 
ment or provision as to the payment of premium, 
incorporated the memorandum and articles of 
association and rules of the association. By the 
memorandum one of the objects of the associa-* 
tion was declared to be “ the mutual insurance 
of the ships of members, and of ships which 
members may be authorised to insure in their 
own names.” By the articles of association a 
member was defined to be u any person who on 
behalf of himself or any other person insures any 
ship in the association,” and provision was made 
for levying contributions from members to pro- 
vide the association with funds to meet claims 
and to pay expenses. The rules provided for 
the payment of premiums, but did not state 
expressly by whom they were to be paid, and 
for the distribution of any surplus of premiums 
amongst the members. They also provided that 
a member should be uninsured as to any interest 
entered, if he became bankrupt or insolvent, and 
that in case of loss “ the owner ” should be liable 
for certain premiums. 

G\ became insolvent, and failed to pay the 
premiums due upon the policy. The association 
sued the defendants, as undisclosed principals of 
a., to recover their respective shares of the 
premiums. 

Held — that there was nothing in the docu- 
ments forming the policy to relieve the defendants 


of their primd facie obligations, as the persons 
on whose behalf and for whose benefit the 
insurance was effected, to pay the premiums, 
and that the association was entitled to recover 
from each of the defendants his proportion of 
the premiums. 

United Kingdom Mutual Steamship Assurance 
Association v. Kevill ((1887) 19 Q. B. D. 110; 
56 L. J. Q. B. 522; 35 W. R. 746— C. A.) 
distinguished. 

British Marine Mutual Insurance Asso- 
ciation r. Jenkins, [1900] 1 Q. B. 299 ; 69 

L. J. Q. B. 177 ; 82 L. T. 297 ; 5 Com. Cas. 143 ; 

9 Asp. M. C. 27— Bigham, J. 

88. “ Usual Lloyd' s Conditions ” — Jute Shipped 
from Calcutta to Dundee — Warehouse to Ware- 
house Clause.] — A contract for the sale of jute, 
to be shipped from Calcutta to Dundee, con- 
tained the following clause : “ Insurance . . . 
to be effected under an f.p.a. policy on usual 
Lloyd’s conditions, at Lloyd’s or with a London 
insurance company, or with Calcutta insurance 
companies or agencies having a responsible and 
well-known London agent.” Policies were 
effected with three insurance companies. Each 
policy contained a clause by which the goods 
were covered while temporarily placed on quay, 
and until delivered to the export vessel, or at 
any wharf or warehouse within the limits of 
the port. 

Held — that by the terms of the contract the 
policies effected with the companies must con- 
tain the usual Lloyd’s conditions ; that the clause 
in question was not a usual Lloyd’s condition ; 
and that the usual Lloyd’s condition in such a 
case was a clause covering the goods until they 
were safely delivered into the warehouse of the 
consignee. 

Ide i \ Chalmers, (1900) 5 Com. Cas. 212— 

[Kennedy, J. 

89. Hull and Machinery of Torpedo-boat 
Destroyer — “ Latent Defect ” — “ Breakage of 
Shafts ” — u Trials ” — Breakage of Connecting 
Rod on Trial Trip.] — A policy of marine 
insurance upon the hull and machinery of a 
torpedo-boat destroyer covered the following 
perils: “Fire in shops and on board, on 
stocks, trials, and all marine risks to completion 
and acceptance by the Admiralty . . . and all 
other perils, losses or misfortunes.” Attached 
to the policy was this clause : “ This insurance 
is also specially to cover loss of or damage to 
hull or machinery through the negligence of 
mariners, engineers, or pilots, or through 
explosions, bursting of boilers, breakage of 
shafts, or through any latent defect . . . with 
leave to go on trial trips.” During a trial the 
connecting rod of the starboard engine broke, 
causing great damage. 

Held — that “ latent defect in machinery ” 
did not cover a weakness in design ; that the 
breakage of the connecting rod was not a 
“breakage of shafts,” and that “trials” did not 
denote a period during which the -assured were 
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to be insured against fire, but specified a par- 
ticular peril insured against — viz., peril of trials. 

Jackson r. Mum ford, (1902) 51 W. R. 91 ; 

[19 T. L. R. 18 ; 8 Com. Cas. 61— Kennedy, J. 

Latter part of judgment affirmed, see No. 90, 
infra. 

90. “ Dire in Shops and on Board on Stocks, 
Trials and all Marine Risks ” — Accident on 
Trial caused by Weakness of Design — Whether 
included,]— A policy of insurance on the 
machinery of. a torpedo-boat destroyer, which 
was being built, covered “ fire in shops and on 
board on stocks, trials, and all marine risks to 
completion and acceptance by the Admiralty.” 
The policy also stated “ with leave to go on trial 
trips.” While the vessel was on a trial the 
connecting-rod of one of the high-pressure 
engines broke, the breakage being due to the 
weakness of the design. 

Held — that “trial” was one of the perils 
insured against, and that therefore the policy 
covered damage to machinery occurring during 
a trial. 

Jackson r. Mumford, (1901) 52 W. K. 312 ; 

[20 T. L, R. 172 ; 9 Com. Cas. 114— C. A. 

91. Perils insured against — Ice — “ Landing, 
warehousing , and forwarding Charges ” — Import 
Duties,] — The plaintiffs insured with the defen- 
dants goods and freight by named steamers from 
London to inland towns in Siberia, via the Kara 
Sea. The policy enumerated the usual perils, 
and was “to pay landing, warehousing and 
forwarding charges,” should the same be 
incurred. 

In August the steamers were blocked by ice in 
the Kara Sea, the ice being unusual at that time 
. of the year : ultimately they had to return to 
London. The plaintiffs thereupon sold part of 
their own goods, and returned goods which they 
had agreed to carry to the owners. 

Subsequently they forwarded the rest of their 
own goods by land, and in consequence had to 
pay heavy duties in Russia. 

Held — ( 1) that the ice was under the circum- 
stances a peril insured against; (2) that the 
plaintiffs could recover in respect of landing, 
warehousing and forwarding charges ; and (3) 
that the forwarding charges included the 
increased duties. 

Popham and Another v. St. Petersburg 
Insurance Co., (1905) 10 Com. Cas. 31— 

Walton, J. 

92. Reinsurance — “ Warranted free from 
Particular Average ” — * “ Bach Craft to be 
Deemed a Separate Insurance ” — Loss of Cargo 
in Barge.] — The plaintiffs insured a cargo of 
wheat to the United Kingdom, their proportion 
of the risk being £1,914. The plaintiffs re- 
insured with the defendants for “£1,000 in 
excess of £500,” the policy of reinsurance con- 
taining a clause, “ Warranted free from particular 
average unless the ship or craft or cargo be 
stranded,” and also a clause, “ including, all 


• risks of craft [and] [or] raft [and] [or] of any 
special lighterage, each craft, raft, or lighter to 
be deemed a separate insurance ” A barge con- 
taining part of the cargo for the ship sank, and 
the wheat was lost. The plaintiff paid £298 upon 
the original policy, and sued the defendants on 
the policy of reinsurance. The defendants con- 
tended that the above clauses exempted them 
from liability, as the plaintiff’s risk on the wheat 
in the barge did not exceed £500, and as each 
barge was to be a separate insurance. 

Held — that the above clauses did not relieve 
the defendants from liability for the loss, and 
that notwithstanding them the “ excess ” was to 
be calculated on the plaintiffs' whole interest 
at risk, and not on their interest in particular 
craft. 

South British Fire and Marine Insurance 
[Company of New Zealand v. Da Costa 
and Others, [1906] 1 K. B. 456 ; 75 L. J. K. B. 
276 ; 64 W. R. 420 ; 94 L. T. 435 ; 22 T. L. R. 
305 ; 11 Com. Cas. 81 ; 10 Asp. M. C. 227— 

Bigham, J. 

93. Right to sue on Policy — Insurance effected 
by Shipowners — Intention — Collision caused by 
Negligence of Charterers — Right of Charterers to 
sue on Policy.] — By a charter-party, which 
amounted to a demise of a steamship for three 
years, it was provided that in the event of the 
steamer, from stress of weather, putting into a 
port other than that to which she was bound, 
it was understood that the charterers were 
covered as to expenses as the owners were by 
their insurance ; and another clause provided 
that the owners were to pay for the insurance on 
the vessel. The owners effected a policy on the 
ship “ as well in their own names as for and in 
the name and names of all and every other 
person or persons to whom the subject-matter of 
this policy does, may, or shall appertain in part 
or in all.” There was a running down clause in 
the policy. During the currency of the policy 
the ship came into collision with another vessel, 
and the charterers were held liable, and had to 
pay damages. In the collision action the char- 
terers stated that they had no insurance on the 
ship. 

In an action by them against the under- 
writers upon the policy : — 

Held — that the charterers were not covered 
by the policy, there being no obligation upon 
the owners to insure on behalf of the charterers, 
nor any intention on their part to do so, and that 
the charterers could not claim to have adopted 
or ratified the policy. 

Decision of C. A. ([1905] 1 K, B. 637; 74 
L. J. K. B. 273 ; 53 W. R. 420 ; 92 L. T. 515 ; 
21 T. L. R. 248 ; 10 Asp. M. 0. 37 ; 10 Asp. M. C. 
260 — C. A.) affirmed. 

The Boston Fruit Co. v. The British and 
[Foreign Marine Insurance Co., [1906] 
A. C. 336 ; 75 L. J. K. B. 537 ; 54 W. R. 557 ; 
94 L. T. 806 ; 22 T. L. B. 571 ; 11 Com. Cas, 
196— H. L. (E.). 

94. “ Whilst at Port or Ports , Place or Places 
in New Caledonia ” — Vessel lost on Reef near 
New Caledonia .] — The defendants reinsured the 
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plaintiffs in respect of a vessel “ whilst at port 
or ports, place or places in New Caledonia.” 
The vessel was damaged by striking on a reef in 
Gazelle Passage, which is a passage through the 
barrier reef of New Caledonia, distant about ten 
miles from the mainland. 

Held — that the loss did not occur, within the 
meaning of the policy, at a “ port or ports, place 
or places in New Caledonia.” The word “ place ” 
in the collocation “port or ports, place or 
places” means some place at which the vessel 
has arrived for some purpose (e.g. , for loading, 
discharging, coaling, repairs, or shelter), and not 
a place where the vessel may happen to be in 
passing. 

The Maritime Insurance Co., Ld. r. The 

[Alianza Insurance Co. of Santander, 

[1907] 2 K. B. 660; 23 T. L. ft. 703— 

Walton, J. 

95. Damage to Hull or Machinery — Latent 
Defect in Machinery,'] — A policy of marine 
insurance on ship for a year, while in port at 
San Francisco, contained a clause that the 
insurance was also “specially to cover loss of 
[and] [or] damage to hull or machinery through 
the negligence of the master, mariners, engineers, 

. or pilots, or through explosions howsoever and 
wheresoever occurring, bursting of boilers, 
breakage of shafts, or through any latent defect 
in the machinery or hull, provided such loss or 
damage had not resulted from want of due 
diligence by the owners of the vessel, or any of 
them, or by the manager.” During the year 
covered by the policy the ship, on arriving back 
from a voyage, was docked at San Francisco for 
a Lloyd’s survey, and upon the tail shaft being 
drawn and examined a crack or fracture was 
discovered in it and it was condemned. The 
fracture was caused by a new end having been 
imperfectly welded on to the shaft many years 
before, and this latent defect was not visible on 
the surface in the form of a crack at the pre- 
vious Lloyd’s survey, made about two-and-a-half 
years before. 

Held— that there was no evidence of any 
loss through a latent defect during the time 
when the policy attached — that was to say, while 
the ship was in port in San Francisco — the 
policy not covering the mere discovery of a 
latent defect at San Francisco. 

Per Fletcher Moulton, L. J— The policy upon 
its true construction did not cover a latent 
defect in the machinery unless such defect 
caused actual loss of or actual damage to the 
machinery, and the mere wearing out of the 
machinery owing to a latent defect was not 
within the policy. 

Per Buckley, L.J. — The policy covered a 
latent defect in the machinery, which became 
apparent on the surface and was discovered 
during the currency of the policy, and which 
caused its condemnation. 

Decision of Walton, J. ((1906) 95 L. T, 607 ; 
22 T. L. R. 527 ; 11 Com. Cas. 179 ; 10 Asp. M. C. 
308) affirmed. 

Oceanic Steamship Co. v. Faber, (1907) 97 
[L. T. 466 ; 23 T. L. R. 673— C. A. 


(e) Damages and Contribution. 

96. Ship placed in Dry Dock for Repairs, for 
which Underwriters are liable — Ship Surveyed 
for Lloyd's Classification — Expenses and Dock 
Charges — Contribution.] — A ship, owned by the 
plaintiffs and insured by the defendants, was 
placed in dry dock for the purpose of repairs, for 
which the defendants were liable. While she 
was in dry dock the plaintiffs had her surveyed 
for the purpose of the renewal of her classifica- 
tion at Lloyd’s. 

Held — that the plaintiffs were not liable to 
contribute to the pilotage and towage expenses 
incurred in getting the ship into, and out of, the 
dry dock. 

Marine \Insurance Co, v. China, Transpacific 
Steamship Co, ((1886) 11 App. Cas. 573; 56 
L. J. Q. B. 100 ; 35 W. R. 169 ; 55 L. T. 491 ; 
6 Asp. M. C. 68— H. L. (E.)) distinguished. 

Decision of C. A. ([1898] 1 Q. B. 722; 67 
L. J. Q. B. 548 ; 46 W. R. 417 ; 78 L. T. 402; 14 
T. L. R. 330 ; 3 Com. Cas. 148 ; 8 Asp. M. C. 369) 
reversed. 

Ruabon Steamship Oo. v, London Assurance 

[1900] A. C. 6 ; 69 L. J. Q. B. 86 ; 48 W. R. 

225 ; 81 L. T. 585 ; 16 T. L. R. 90 ; 5 Com. Cas. 

71 ; 9 Asp. M. C. 2— H. L. (E.), 

97. Policy on Cases of Whisky — Damage to 
Labels and Packing by Sea Peril — Affecting 
Selling Value of the Whisky.] — The plaintiffs 
insured cases of whisky for a voyage from Glasgow 
to Singapore. Owing to a sea peril the straw in 
which the bottles were packed became wet and 
discoloured, and some of the labels were damaged 
by contact with the straw. The cases of whisky 
were sold in their damaged condition at 
Singapore. 

Held — that the plaintiffs were entitled to 
recover from the underwriters the amount of 
the loss upon the sale, and were under no obli- 
gation to re-pack or re-label the bottles before 
selling. 

Cater v. Great Western Insurance Co of New 
York ((1873) L. R. 8 C. P. 552 ; 42 L. J. C. P. 
266; 29 L. T. (n.s.) 136) distinguished. 

Brown Brothers v. Fleming and Others, 
[(1902) 7 Com. Cas. 245— Bigham, J. 

98. Items of Damage — Damage to Sh ip Abroad 

— Items allowable against Underwriters — 
Expense of sending out Surveyor to represent 
Owner —Banker' s Charges on Remittances , Spc. 

— Commission on Disbursements — Method oj 
Repairing.] — It must depend upon the circum- 
stances of each case whether underwriters are 
chargeable with any part, or all, of the expenses 
of a surveyor sent out on behalf of the owner to 
watch the repairing of an insured vessel in a 
foreign port. Where such a surveyor was sent 
out from Liverpool to Melbourne, £750 was 
claimed for his fees and expenses, and 100 guineas 
was allowed. 

It is fair to allow to the owners “ banker’s 
charges on sums remitted and overdrafts,” and 
also a “commission on disbursements” at the 
rate of 2£ per cent. 
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A shipowner may fairly object to a method of 
repairing a ship, which, though adequate to 
restore the injured part to its original strength, is 
so unsightly as to depreciate the vessel’s selling 
value. 

Agenoria Steamship Co., Ld. r. Merchants’ 

[Marine Insurance Co., Ld., (1903) 19 
T. L. B. 442 ; 8 Com. Cas. 212 — Kennedy, J. 

99. Sale of ( rood s — Seller s Obligation to Insure, 
and to Deliver Goods— Insurance to be for a 
Certain Sum — Right of Seller to Policy Moneys 
in Mreess of Stipulated Amount .'] — The appellants 
sold to the respondents Manilla hemp at a 
certain price, cost freight and f.p.a. insurance, 
to be shipped to London. The contract pro- 
vided that, should the hemp, or any portion 
thereof, not arrive in London from loss of vessel 
or other unavoidable cause, the contract was to be 
fulfilled by handing documents including insur- 
ance policy against payment of invoice ; insurance 
for 5 per cent, over invoice amount to be effected 
by sellers for account of buyers under a f.p.a. 
policy. The contract contained a submissii n of 
dispute to arbitration, which provided that the 
evidence and proceedings might be taken in a 
mercantile way without regarding legal techni- 
calities .respecting evidence. The hemp was 
subsequently paid for, the sellers handing to the 
buyers the shipping documents, including an 
undertaking to hold £ 1 ,280, the amount of the 
policy on the hemp, for the buyers. This sum 
was in excess of the net invoice price plus 5 per 
cent, A portion of the hemp having been 
destroyed by fire, the amount due under the 
policy was paid by the insurance company, but 
the sellers claimed to be entitled to such a pro- 
portion of the insurance money as represented 
the difference between the net invoice price plus 
5 per cent, and £1,280. The arbitrator held that 
the sellers were so entitled. 

Held — that the interest under the policy 
passed to the buyers, who were entitled to the 
whole of the insurance moneys, and that as the 
error in law appeared on the face of the award 
the Court could set it aside. 

In re Landauer & Co. and Asser & Co., [1905] 

[2 K. B. 184 ; 74 L. J. K. B. 659 ; 53 W. K. 

534 ; 93 L. T. 20 ; 21 T. L. R. 429 ; 10 Com. 

Cas. 265 — Liv. Ct. 

100. Costs — Part Insurance — Action in In- 
terests of Assured and Underwriters — Contribu- 
tion .] — Goods which were partly insured under 
a marine policy were lost while in a barge. At 
the suggestion of the goods owner, the under- 
writers assented to his bringing an action against 
the barge owner to recover the loss, but the 
action proved unsuccessful. The goods owner 
claimed the vhole of the costs of the action from 
the underwriters. 

Held — that there was no rule of law as to who 
should bear the costs, the rights of the paities 
depending upon what was the agreement when 
the suggestion that the action should be brought 
was made and assented to ; and that, there being 


no express agreement as to costs, the proper in- 
ference was that the parties had tacitly agreed 
that each should pay a share of the costs propor- 
tionate to their respective interests in the 
litigation. 

Duus, Brown & Co., v. Binning and Others, 

[(1906) 22 T. L. K. 529 ; 11 Com. Cas. 190— 

Walton, J. 

(f) Freight and Cargo. 

101. Exception “ Claim consequent on loss q, 
Time ” — loss of Time from Peril of Sea.'] — A time 
policy of insurance on freight contained a clause 
“ warranted fine from any claim consequent on 
loss of time, whether arising from a peril of the 
sea or otherwise.” After the commencement of 
a voyage the .'■hip sustained damage from a peril 
of the sea, and returned to her port of loading. 
The necessary repairs caused a delay which frus- 
trated the object of the venture, and the char- 
terers, as they were entitled to do, cancelled the 
charter, and the freight was totally lost. In an 
action on the policy for a total loss of freight : — 

Feld (affirming the judgment of the Court 
below) — that the claim was consequent on loss of 
time within the meaning of the exception, and 
that the underwriters were not liable. 

Bensaude r, Thames and Mersey Marine 

[Insurance Co., [1897] A. C. 609; 8 Asp. 

M. L. C. 315; 2 Com. Cas. 238; 66 L. J. 

Q. B. 666 ; 77 L. T. 282 ; 13 T. L. B. 501 ; 

46 W. B, 78— H. L. (E.). 

102. Reinsurance of Steamers in Freight Club 
— Constructive Total Loss of Ship — Notice of 
Abandonment — Freight earned by Underwriters 
on Ship.] — By a policy of reinsurance freight on 
steamers entered in a fre’ght club was reinsured, 
“to pay only in the event of total or constructive 
total loss.” By the rules of the club the amount 
insured was payable in the event of the total 
loss of the ship entered. A ship, in question, 
became a constructive total loss and notice of 
abandonment of ship was given to and accepted 
by the underwriters on ship, who eventually 
earned the freight. The plaintiffs paid a total 
loss of freight on the original policy. 

Held — that they could recover on the rein- 
surance policy. 

United Kingdom Mutual Steamship Assur- 
ance Association, Ld. r. Boulton, (1898) 
3 Com. Cas. 330 — Bigham, J. 

103. Cargo of Coals — Imminent Danger of Fire 
— No actual Fire — Cargo discharged for Safety 
of whole Adventure — Perils “ of the Seas , Fire, 
Jettisons , and all other Perils , Losses , and 
Misfortunes ” — Loss ejusdem generis.]— The 
owners of a sailing ship, which was chartered 
to carry a cargo of coals fr&m Newcastle, 
N.S.W., to Valpaiaiso against an agreed freight 
payable on delivery, insured the freight with 
the defendants: The perils insured against 
included perils “ of the seas, fire, jettisons, and 
of all other perils, losses, and misfortunes that 
have or shall come to the hurt, detriment, or 
damage” of the subject-matter of insurance. 
After the ship had sailed with the coal on 
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board, the cargo was discovered to be getting 
hot, and, for the safety of the whole adventure, 
the vessel was taken into Sydney, where surveys 
were held, which resulted in a portion of the 
cargo being discharged and necessarily and 
properly sold. The vessel then proceeded with 
the remainder of the cargo. No freight was 
payable or paid in respect of the cargo so sold, 
and the shipowners lost that portion of the 
freight which they would otherwise have earned 
under the charter-party. 

In an action by the shipowners to recover 
directly fiom the underwriters on the ground 
that the freight had been lost by perils insured 
against : — 

Held, that there was an actual existing state 
of peril of fire, and not merely of fear of fire, 
and that the less, although not a loss by fire, 
was a lO'S ejusdem generic, and covered by the 
general words “ all other perils, losses, and mis- 
fortunes,” and the defendants were therefore 
liable to make good to the plaintiffs the loss of 
freight as a partial loss under the policies. 

The Knight of St. Michael, [1898] P. 30 ; 3 

[Com. Cas. 02 ; 07 L. J. P. 19 ; 78 L. T, 90 ; 

14 T. L. R. 191 ; 40 W. R. 396— Barnes, J. 

104. Master Part Owner of Ship — Loss of 
Sh i p — Negligence of Master — Notice of A bandon- 
ment.] — The assured can recover upon a policy 
of marine insurance if the loss is caused directly 
by perils of the sea, though the loss has occurred 
through the negligence of the assured, such 
negligence not being wilful. 

Where freight is insured and it becomes 
impossible to earn that freight owing to the loss 
of the vessel, it is not necessary to give norice oi 
abandonment to the underwriter on freight. 

Decision of Kennedy, J. ((1897) 8 Asp. 
M. L. C. 300 ; 2 Com. Cas. 216) affirmed. 

Trinder, Anderson & Co. r. Thames and 

[Mersey Marine Insurance Co. ; Same 

v. North Queensland Insurance Co. ; 

Same r. Weston, Croker & Co., [1898] 

2 Q. B. 114 ; 8 Asp. M. L. C. 373 ; 3 Com. 

Cas. 123 ; 67 L. J. Q. B. 666 ; 78 L. T. 486 ; 

14 T. L. R. 386 ; 46 W. R. 561 -C. A. 

105. Lump Chartered Freight — Cesser Clause 
— Lien for Bill' of Ladmg Freight— No Lien on 
Cargo for Chartered Freight — Policy against 
Perils of the Sea — Loss by Perils of the Sea of 
Part of Cargo — Loss of Chartered Freight .] — 
By a charter-party a ship was chartered for a 
voyage at the lump freight of £3,000, payable 
on delivery of the cargo. The master was to 
sign bills of lading at any rate of freight the 
charterers might require, but not under chartered 
rates, or differences to be settled in cash on 
signing bills of lading ; the charterers’ liability 
to cease on shipment of the cargo provided it 
was worth the freight, dead freight and 
demurrage on arrival at the port of discharge, 
but the vessel to have a lien thereon for the 
recovery of all freight, dead freight and demur- 
rage. '1 he charterers loaded a full general cargo 
under bills of lading which made the goods com- 


prised in each bill of lading deliverable to the 
consignee thereof on payment of the bill of 
ladiug fre’‘ght. The shipowners effected a policy 
against perils of the sea on the chai tered freight. 
During the voyage part of the cargo w T as lost by 
a peril of the sea, and on the ship’s arrival at the 
port of discharge the bills of lading fi eights 
payable to the shipowners upon that part of the 
cargo which arrived was less by £645 than the 
chartered freight, though the cargo which arrived 
was worth the chartered freight. In an action 
by the shipowners upon the policy to recover the 
£645 as being a loss of chartered freight by a 
peril of the sea : — 

Held — that the loss w r as not caused by a peril 
of the sea, but by the master not having signed 
bills of lading giving the shipowners a lien upon 
the goods comprised in each bill of lading for the 
whole chartered freight. 

Brankelow Steamship Co. v. Canton 

[Insurance Office, [1899] 2 Q. B. 178; 

68 L. J. Q. B. 811 ; 47 W. R. 611 ; 81 L. T. 

6 ; 4 Com. Cas. 239 ; 8 Asp. M. C. 863— C. A. 

106. u Free from any Claim consequent on Loss 
of Time ” — Destruction of Befrigerating 
Machinery by Fire — Delay — Frustration of 
Adventure — Liability of finderwr iters .] — The 
plaintiffs’ steamer was one of a line trading 
regularly to Australia, and fitted for carrying 
frozen meat, engagements for freight being 
booked while the steamer w r as on the outward 
voyage. The plaintiffs effected an insurance 
with the defendants on “ freight of frozen meat 
charteied, or as if chartered.” The policy con- 
tained the following clause : — “ Chartered freights 
and freights are warranted free from any claim 
consequent on loss of time, whether arising from 
a peril of the sea or otherwise.” While the 
steamer was at Sydney, a fire occurred on board, 
destroying the refrigerating machinery. Ihe 
damage could not be lepaired at Sydney, and it 
was therefore impossible for the steamer -to 
carry the frozen meat which bad been engaged, 
or any frozen meat on the homeward voyage, 
and the freight was lost. In an action on the 
policy for total loss of freight : — , 

HELD—that the claim was consequent on loss 
of time within the meaning of the clause in the 
policy, and that the defendants were not liable. 

Bensaude v. Thames and Mersey Marine 
Insurance Co. ([1897] A. C. 609 ; 66 L. J. Q. B. 
666 ; 46 W. R. 78 ; 2 Com. CaS. 238 ; 77 L. T. 
282 ; 8 Asp, M. C. 315 — H. L. (E.)) followed. 

Turnbull, Martin <fc Co. v. Hull Hnder- 

[writers’ Association, [1900] 2 Q. B. 402 ; 

69 L. J. Q. B. 588 ; 82 L. T. 818 ; 16 T. L. R. 

359 ; 5 Com. Cas. 248 ; 9 Asp. M. C. 93— 

Mathew, J. 

107. Advances — “ Free of all Averaged' 
Security of Freight — Distance Freight payable — 
Partial Loss.] — The plaintiffs advanced money 
for disbursements to the captain of an Italian 
ship at Pensacola, who signed and handed them 
a document in these terms : “Ten days after 
arrival at Southampton ... I promise to pay 
£760 .. . for the payment of which I hereby 
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pledge my vessel and freight, and my consignees 
at the port of destination are hereby directed to 
pay [this] amount from . . . freight received.” 
The plaintiffs then effected an insurance with 
the defendants against perils of the sea upon 
‘‘advances valued at £775,” from Pensacola to 
Southampton, and expressed to be “ free of all 
average.” Through perils of the sea the ship 
became a constructive total loss at the Azores, but 
cargo was salved, upon which the captain by 
Italian law received £790 distance freight. 

Held — that the pledge of the freight was not 
conditional on the arrival of the ship at the 
port of destination ; that there had not been a 
total loss of the freight, and consequently the 
underwriters were not liable. 

Judgment of Bigham, J. ((1900) 16 T. L. R. 
481 ; 5 Com. Cas. 332) affirmed. 

Price v. Maritime Insurance Co., [1901] 2 

[K. B. 412 ; 70 L. J. K. B. 780 ; 49 W. R. 

645 ; 85 L. T. 101 ; 17 T. L. R. 559 ; 6 Com. 

Cas. 168 ; 9 Asp. M. C. 213— C. A. 

108 . Lump Chartered Freight — Cesser Clause 
— Lien for Bill of Lading Freight — No Lien on 
Cargo for Chartered Freight — Folic g agaimt 
Perils of Sea — Loss by Perils of Sea of Part of 
Cargo — Loss of Chartered Freight.] — A ship 
was chartered for a voyage at a lump freight of 
£3,000. The charter-party provided that bills of 
lading were to be signed “ at any rate of freight 
the charterers may require . . . charterers’ 
liability to cease upon shipment of the cargo 
(provided said cargo is worth the freight, dead 
freight, and demurrage on arrival at port of dis- 
charge), but vessel to have a lien thereon for 
recovery of all freight, dead freight, demurrage, 
and all other charges whatsoever.” The ship- 
owners insured the chartered freight against sea 
perils by a policy expressed to be on “ freight 
chartered or as if chartered ” valued at £3,000. 
The master signed bills of lading, which entitled 
the consignees to delivery on payment of the 
freight mentioned in the bills of lading, but 
which did not by their terms preserve to the 
shipowners their lien for chartered freight. Part 
of the cargo was lost by perils of the sea. The 
portion saved was, on arrival at the port of dis- 
charge, worth the charter-party freight and 
charges. The freight payable under the bills of 
lading on the portion saved was less than 
£3,000. The plaintiffs claimed the difference 
between the freight received under these bills of 
lading and the lump sum freight as a loss under 
the policy. 

Held — that the freight insured had not been 
lost by any of the perils insured against, and that 
the freight which had been lost by those perils 
was not the freight insured. 

Judgment of C. A. ((1899) 2 Q. B. 178; 
68 L. J. Q. B. 811 ; 47 W. R. 611 ; 81 L. T. 6 ; 
4 Com, Cas. 239) affirmed. 

Williams & Co. v. Canton Insurance Office, 

[Ld., [1901] A. C. 462 ; 70 L. J. K. B. 962 ; 

85 L. T. 317 ; 17 T. L. R. 696 ; 6 Com. Cas. 256 

— H L. (E.). 


109 . Abandonment of Voyage — Cargo salved 
and carried to Port of Delivery — Total Loss of 
Freight .] — A ship was chartered for a voyage 
from Chittagong with a cargo of jute in bales for 
delivery at Dundee. The ship, cargo, and 
chartered freight were insured. When about 
fifty miles from Dundee the ship went ashore, 
and the master and crew justifiably abandoned 
her. Notices of abandonment were given to the 
underwriters on all three interests, and were all 
refused in the first instance, but eventually the 
underwriters on the ship and cargo paid a total 
loss. The underwriters on all three interests 
instructed the Salvage Association independently 
to protect their interests, and the association 
entered into a salvage contract with a salvage 
company. A large quantity of the jute was 
salved, partly in bulk and partly in bales, and 
was carried to Dundee, where it was sold on 
behalf of whom it might concern. 

Held — that the jute having been carried to 
Dundee under the salvage contract, and not 
under the charter-party, the chartered freight 
had not been earned, and the underwriters on 
chartered freight were liable to pay a total loss, 
and were not entitled to be paid a proportionate 
part of the proceeds of the sale of the salved 
cargo as for freight earned. 

Decision of Mathew, J. ([1901] 17 T. L. R. 79 ; 
6 Com. Cas. 25) affirmed. 

Guthrie v. North China Insurance Co., 

[(1902) 18 T. L. R. 412 ; 7 Com. Cas. 130— 

C. A. 

110. Declt Cargo — Goods carried on Deck 
without Leave — Inland Voyage on a particular 
River — Goods damaged by Fire — Liability of 
Underwriters .] — The general rule, under which 
insurers are not liable in respect of goods carried 
on deck, does not apply to a voyage upon a 
particular river mentioned in the policy, if it be 
the usage on such river to carry goods on deck. 

Queer e — whether it applies to any river 
voyage. 

Goods were insured against all risks from 
London to a town on the Rhine rid Amsterdam. 
At the latter place they were transhipped to a 
river steamer, and carried as deck cargo. 
Whilst being so carried they were damaged by 
fire. 

Held — that the underwriters were liable, the 
policy contemplating a voyage up the Rhine, 
and it being customary on Rhine steamers to 
carry goods on deck. 

Wright v. Mar wood ((1881) 7 Q. B. D. 62 ; 
50 L. j. Q; B. 643 ; 29 W. R. 673 ; 45 L. T. 297 ; 
4 Asp. JM. C. 451 — C. A. ; dictum of Lord 
B ram well) applied. 

Apollinaris Co. v. Nord Deutsche Insur- 
ance CO., [1904] 1 K. B. 252 ; 73 L. J. K. B. 

62 ; 52 W. R. 174 ; 89 L. T. 670 ; 20 T. L. R. 

79 ; 9 Com. Cas. 91 ; 9 Asp. M. O. 526 — 

Walton, J. 

111 . Separate Policies on Freight and Goods — 
Own Goods — Shipper's Goods — Forwarding 
Expenses — Freight payable at Port of Refuge .] — 
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The plaintiffs, as charterers of the B were 
insured by the defendants under two policies. 
Under the goods policy the plaintiffs were 
interested in machinery of their own valued at 
£3,584 : they also had a freight interest in the 
same machinery, such interest being really 
£899, but valued in the freight policy at 
£1,228. 

The B. had to abandon her voyage on account 
of a peril insured against, and the plaintiffs 
expended £2,025 in forwarding the machinery. 

Held — that the plaintiffs could recover this 
£2,025 to be properly apportioned between the 
two policies. 

Under a separate policy the plaintiffs had 
insured certain goods on behalf of the owner 
who had shipped them for the same voyage. 
By the terms of the bill of lading if the B . could 
not proceed and returned to London (as she did) 
the freight on the goods was to be payable on 
their discharge in London. After such discharge 
they were forwarded to the owner. 

Held — that the plaintiffs could recover the 
forwarding expenses without making any deduc- 
tion on account of the freight. 

Popham and Willett v . St. Petersburg 
[Insurance Co., (1905) 10 Com. Cas. 276— 

Walton, J. 

112 . — Policy on Profit on Cargo — “ To pay on 
such Portion as does not reach its Destination ” 
— Abandonment of Voyage — Part of Cargo 
subsequently forwarded by different Shy ).] — 
The plaintiffs effected an insurance on profit 
on cargo per the Giovanni Albanese. The 
policy had a printed clause attached, which, as 
it stood originally, ran as follows : — “ Warranted 
free from all average and without benefit of 
salvage ; but to pay a loss on such portion as 
does not reach its destination in the said ship,” 
but the latter words, viz., “ in the said ship,” had 
been deleted. The cargo was bought under a 
contract which stated that it was “ expected 
to arrive per sailer from Fray Bentos, and to 
discharge at Ayr as per charter-party, August, 
September, October, 1905, shipment.” The 
contract also contained the following clause : — 
“ In case of non-arrival, this contract to be void, 
and, should the vessel from any unforeseen cir- 
cumstances be prevented from delivering the 
w'hole of the cargo originally shipped, this con- 
tract to be void as regards the undelivered 
portion.” The cargo w T as loaded in the Giovanni 
Albanese in September, 1905, but in the course 
of the voyage the vessel became a total loss, and 
the sellers gave the plaintiffs notice that the 
cargo vrould not come forward as it, had been 
abandoned to the underwriters. Part of the 
cargo, was, however, re-shipped, brought to this 
country by another vessel, and discharged in 
March, 1906, but the plaintiffs declined to accept 
it. In an action on the policy : — 

Held — that there had been no loss of that 
portion of the cargo which was tendered to the 
plaintiffs, as it had arrived at its destination 
wuthin the meaning of the attached clause, 
although it did not arrive in the original ship, 


and also that there had not been any such delay 
as to frustrate the adventure. 

Wyllie and Others v. Povah, (1907) 23 
[T. L. E. 687 ; 12 Com. Cas. 317— Pickford, J. 

1 13 . Value of Goods — Open Cover Slip — Goods 
“ and (or) Freight ” — u Invoice Cost plus Freight 
and Insurance and 10 per cent.” — Loss before 
Declaration — “ Contingency Freight if required at 
Half Premium,”] — By an open cover the plain- 
tiff insured cargo for twelve months from the 
Eiver Plate to the United Kingdom or Continent, 
the cover containing the following clause : — 

“ Invoice cost plus freight and insurance and 
10 per cent, (in the event of loss before declara- 
tion), including contingency freight if required 
at half premium, but in the event of total loss 
making the freight unclairaable the insurance to 
be cancelled and premium returned.” The 
course of business w r as that upon a declaration 
being made a policy w r as issued. Part of the 
cargo by a particular ship was lost before 
declaration. 

Held — that, in assessing the sum payable 
under the policy, the word “ freight ” in the 
above clause meant freight which at the time of 
the loss the assured had paid or had become 
liable to pay, and not the freight which would 
have become payable at the destination on the 
whole cargo if the whole had been delivered. 

Decision of Channell, J. (23 T. L. E. 69) 
affirmed. 

Kung r. Methuen, (1907) 24 T. L. R. 145— 

[C. A. 

(g) General and Particular Average. 

114 . Charterers — Total Loss — Commission for 
getting Charter — Deduction for Hire of Ship .] — 
Time charterers of a ship insured the freight 
against the usual perils. During the currency of 
the policy the ship was stranded, and there was 
a total loss of freight. The charterers claimed 
that in ascertaining the amount recoverable they 
were entitled (1) to add the commission for 
getting the charter ; and (2) to deduct two days’ 
hire of the ship, as it -would have taken two days 
to discharge the cargo on board. 

Held — that in the absence of evidence of a 
practice to include the commission the charterers 
were not entitled to it, and that the under- 
writers were not entitled to deduct the tw r o days’ 
hire. 

Forbes v. Aspinall ( (1811) 13 East, 323) 
discussed. 

Whether an assured is owner or charterer, a loss 
in an open policy on freight must be adjusted on 
the gross amount of freight. 

Palmei' v. Blachburn ( (1822) 1 Bing, 61) 
applied. 

Decision of Channell, J. ([1907] 1 K. B. 259 ; 
76 L. J. K. B. 225 ; 23 T. L. R. 137 ; 12 Com. 
Cas. 142) affirmed. 

The United States Shipping Co. r. The 
[Empress Assurance Corporation, Ld., 
24 T. L. E. 45— C. A. 



347 


INSURANCE. 


348 


Marine — Continued. 

115 . Ship disabled on Voyage — Necessary 
Repairs — Damage to Cargo.] — A ship rendered 
unnavigable by an accident in the course of the 
voyage may, while lying in harbour perfectly 
water-tight and with her cargo uninjured, be in 
peril so as to make diiy unusual act done with 
her to render her once more navigable, a general 
average act, and any damage incidental to such 
act a general average loss. 

The II. G. was on a voyage from B. A. to 
London. While leaving B. A. she bumped on 
the harbour bar. On coming outside the harbour 
of L. P. — a station at which she was to coal— 
she became unnavigable owing to her screw going 
wrong. She was towed into the harbour. A 
large part of her cargo was perishable, and there 
was no proper accommodation for stowing it 
at L. P. The master, in order to repair the 
screw, tipped her by the head (with cargo still 
on board) by filling the fore ballast tanks with 
sea-water, and emptying the stern tanks. Un- 
known to the captain, one of the pipes through 
which the fore tanks were filled was fractured, 
and the sea- water going through it escaped into 
the cargo. The plaintiffs’ goods were injured. 

Held — that, while lying in L. P. harbour,, the 
ship and cargo were in peril ; that the master’s 
act in tipping the ship by the head was a general 
average act ; and that the damage to plaintiffs’ 
goods was a general average loss. 

McCall k Co., Ld. v. Houlder & Co., (1897) 

[8 Asp. M. L. C. 252 ; 2 Com. Cas. 129 ; 66 

L. J. (Q. B.) 408 ; 76 L. T. 469 ; 13 T. L. R. 

280 — Mathew, J. 

116 . Average Statement — Where to be made 
up. ] — There is no obligation on a shipowner to 
have a general average statement made up at the 
ship’s port of destination, or at any particular 
place, so long as it is made up in a reasonable 
time. 

Wavertree Sailing Ship Co., Ld. v. Love, 

[1897] A. C. 373 ; 8 Asp. M. L. C. 276 ; 66 

L. J. P. C. 77 ; 76 L. T. 576 ; 13 T. L. R. 419. 

, 117 . Contract of Affreightment — Foreign 
Statement — Belgian Law.] — A shipowner 
e&ected with underwriters a time policy of 
insurance on his ship containing the following 
clause : “ General average payable according to 
foreign statement if so made up, or York- Ant- 
werp rules if in accordance with contract of 
affreightment.” The shipowner sub-chartered 
the ship to third parties, and by the terms of 
that charter-party it was provided that the ship 
might carry a deck-load of timber, and that, “ in 
case of average, the same to be settled according 
to York-Antw'erp rules, 1890, except that jettison 
of deck-cargo (and the freight thereon) for the 
common safety shall be allowable as general 
average.” The ship sailed for Antwerp, and in 
the course of the voyage it became necessary for 
the steamer’s safety to jettison part of the deck 
cargo. The average statement was made up at 
Antwerp, and included jettisoned deck cargo and 
freight thereon. The shipowner paid the ship’s 


contribution to general average. In an action 
by the shipowner to recover from the under- 
writers the amount of his contribution : — 

Held — that the parties having agreed that 
general average should be payable according to 
the foreign statement if so made up, and the 
terms of the contract of affreightment not being 
of a special and unusual character, which could 
not have been contemplated by the parties to the 
policy of insurance, the underwriters were liable 
to pay the shipowner the amount of his contri- 
bution, notwithstanding that, apart from express 
agreement, Belgian law would not recognise 
jettisoned deck cargo and freight thereon as 
being the subject of a claim for general 
average. 

Decision of Kennedjq J. ([1903] 1 K. B. 109 ; 
72 L. J. K. B. 64 ; 51 W. R. 318 ; 87 L. T. 716 ; 
19 T. L. R. 16 ; 8 Com. Cas, 42 ; 9 Asp. M. C. 
345) affirmed. 

De Hart ,v. Compania Anonima de Seguros 

[ H Aurora, ' ' [ 1 903] 2 K. B. 503 ; 72 L. J. K. B. 

818 ; 52 W. R. 36 ; 87 L. T. 154 ; 19 T. L. R. 

642 ; 8 Com. Cas. 314 ; 9 Asp. M. C. 454— C. A. 

See also Nos. 151, 153, 172. 


- (h) Insurable Interest. 

118 . Insurable Interest — Foreign Ship — Ad- 
vances by Ship’s Agents — Necessaries — Disburse- 
ments — Right to arrest Ship — Admiralty Court 
Act , 1840 (8 & 4 Yict. c. 65), s. 6.] — Although 
an interest to be insurable need not necessarily 
be a right, legal or equitable, in or charge upon 
the property or arising out of the ownership of 
the subject-matter exposed to the risk insured 
against, and any interest may be insured which 
is dependent upon the safety of the thing ex- 
posed to such risks, still it must in all cases at 
the time of the loss be an interest, legal or 
equitable, and not merely an expectation, 
however probable. 

An insurance was effected by the plaintiffs for 
a voyage on disbursements against the risk of 
total and constructive total loss of ship oUly. 
The plaintiffs had made advances for the ship’s 
disbursements which were “ necessaries ” within 
the meaning of sect. 6 of the Admiralty Court 
Act, 1840. The ship arrived at her destination, 
but it was admitted that she was a constructive 
loss in consequence of the damage, she had 
received at sea during the voyage. The plain- 
tiffs, who had a lien oh the freight for their 
advances, received the freight, but it was in- 
sufficient to repay them the amount of their 
advances. They had no lien or charge of any 
kind upon the ship. The plaintiffs having 
brought an action on the policy : — * 

Held — that in so far as their claim depended 
upon the fact that they were ordinary unsecured 
creditors of the shipowners, they had no insurable 
interest under the policy, but, inasmuch as they 
had a right under sect. 6 of the Admiralty Court 
Act, 1840, to proceed in rem against the ship for 
the recovery of the amount owing to them for 



349 


INSURANCE. 


350 


Marine — Continued. 

necessaries, they had to that extent an insurable 
interest. 

Moran - , Galloway & Co. v. Uzielli and 
[Others, [1905] 2 K. B. 583 ; 74 L. J. K. B. 
494 ; 21 T. L. B. 378 ; 10 Com. Cas. 203 ; 54 
W. R. 250 — Walton, J. 

See also Nos. 80, 144. 

(i) Mortgages and Assignments. 

119. Master Part Owner of Ship — Barratry of 
Master — Mortgagee of Master's Interest — 
Mortgagee's Right under Policy.'] — The master 
and part owner of a ship mortgaged his interest. 
The ship was insured by the master for the 
benefit of himself, his co-owners, and the mort- 
gagee. The ship foundered, and it was alleged 
by the insurers that she was wilfully cast away 
by the master. 

Held — that the alleged wrongful act of the 
master was no defence to a claim by the mort- 
gagee upon the policy of insurance. 

Decision of Mathew, J. ([1897] 2 Q. B. 42 ; 

8 Asp. M. C. C. 255 ; 2 Com. Cas. 183 ; 66 L. J. 
Q. B. 412 ; 76 L. T. 826 ; 13 T. L. R. 290) 
affirmed. 

Small v . United Kingdom Mutual Insur- 
ance Co., [1897] 2 Q. B. 311 ; 8 Asp. M. L. C. 
293 ; 2 Com. Cas. 267 ; 66 L. J. Q. B. 736 ; 76 
L. T. 828 ; 13 T. L. R. 514 ; 46 W. R. 24— 

C. A. 

120. Mutual Indemnity Association — Assign- 
ment of Sum due under Policy — Condition 
against Assignment — Right of Assignee to 
Recover .] — A policy of marine insurance issued 
by a mutual indemnity association contained a 
condition that no assignment by the assured of 
his interest in any insurance should, as against 
the association, give any right to an assignee to 
recover the sum due, unless the assignment was 
made with the licence of the association. The 
assured by deed under seal assigned to the plain- 
tiff money due to the assured under 'the policy, 
and notice in writing of the assignment was 
given to the association, but the licence of the 
association was not obtained. The assured sub- 
sequently became bankrupt. His trustee in 
bankruptcy made no claim to the money, and 
the bankruptcy was closed and the trustee was 
discharged. The plaintiff brought an action 
against the association to recover the money 
assigned, and applied to the official receiver in 
bankruptcy, as the representative of the assured, 
for permission to join him as a plaintiff. Per- 
mission was not given, and the official receiver 
was made a defendant. 

Held — that the condition in the policy pre- 
vented the plaintiff from acquiring by the 
assignment a right to recover from the associa- 
tion the money due under the policy, and that 
the plaintiff was in no better position by reason 
of the representative of the assured having been 
made a party to the action. 

Laurie i \ West Hartlepool Thirds Indem- 
nity Association and David, (1899) 15 
T. L. R. 486 ; 4 Com. Cas. 322 — PhiUimore, J. 


121. Mutual Society — Ship mortgaged by 
Member — Failure to comply with Rules — Ship 
not covered by Insurance — Liability for Calls.] 
— A shipowner became a .member of a mutual 
insurance association in respect of a ship which 
was at the time mortgaged. By the rales of the 
association members became liable to pay calls 
to cover losses to ships insured with the associa- 
tion, and by rule 41 a ship which was mortgaged 
was not to be considered as insured unless the 
mortgagee guaranteed the payment of . all con- 
tributions due, or to become due, to the associa- 
tion. By art. 2 of the articles of association 
every person was deemed to be a member of the 
association who insured any ship in pursuance 
of the rules. The association never received any 
notice of the mortgage,'and had no such guarantee 
as that set out in rule 41. 

Held — that, notwithstanding the non-com- 
pliance with rule 41 and the fact that the ship 
was, in consequence, not covered by insurance* 
the shipowner was a member of the association, 
and, as such, was liable to contribute towards 
the losses. 

Decision of Channell, J. (21 T. L. R. 665 ; 10 
Com. Cas. 245) affirmed. 

North Eastern 100 A Steamship Insurance 

[Association s Red “S” Steamship Co., 

Ld., (1906) 22 T. L. R. 692 ; 12 Com. Cas. 26 

— C. A. 

122. Return of Premium — Transfer of Ship to 
“New Management ” — Ship car ry big Con traband 
of War — Seizure by Belligerent — Condemnation 
by Prize Court.] — A time policy on ship con- 
tained a clause that “should the vessel be sold 
or transferred to new management, then unless 
the underwriters agree in writing to such sale or 
transfer this policy shall thereupon become can- 
celled from date of sale or transfer unless the 
vessel has cargo on board and has already sailed 
from her loading port or is at sea in ballast, in 
either of which cases such cancellation clause 
shall be suspended until arrival at final port of 
discharge if with cargo, or at port of destination 
if in ballast. A pro rata daily return of 
premiums is to be made.” The policy contained 
a warranty free of capture, seizure, and deten- 
tion, and the consequences thereof, or any 
attempt thereat, piracy excepted, and also from 
all consequences of hostilities or warlike opera- 
tions. The ship was, during the currency of the 
policy, seized by the Japanese during the war 
with Russia while she was on a voyage to Vladi- 
vostock with coal, and was taken to a Japanese 
port, and there condemned by a prize court. 
The shipowner claimed a pro rata return of the 
premium upon the ground that the ship had by 
her seizure and condemnation been “ transferred 
to new management ” within the meaning of the 
policy. 

Held that the capture and condemnation of 
the ship was not a transfer to new management, 
and that, therefore, the shipowner was not 
entitled to recover. 

Semble, the ship was not lost by “ capture ” 
. within the meaning of the warranty. 
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Decision of Phillimore, J. (22 T. L. R. 834) 
affirmed. 

Pyman i\ Martin, (1907) 24 T. L. R. 10— 

[C. A. 

123. Mortgagee of Policy — Assignment of 
Policy Moneys to Ship Repairers — Right to Sue 
— Production of Policy — Payment of Salvage — 
Authority.'] — During the currency of a time 
policy of insurance on ship, the underwriters 
became liable to pay a sum in respect of a 
“ particular average ” loss by the perils insured 
against and also a sum for salvage services 
rendered. The ship, before the loss, had been 
mortgaged by the shipowner “ together with the 
policy of insurance ” as security for a loan. 

After the loss the ship was repaired at the 
request of the shipowner, who assigned to the 
ship repairers the moneys payable under the 
policy as security for the expenses of the repairs, 
subject to the claim, if any, of the mortgagee. 

The shipowner’s agent paid the amount due 
to the salvors, and the underwriters paid the 
agent that amount. Before this last payment 
the shipowner was adjudicated bankrupt. The 
mortgagee took possession of the ship and sold 
her, leaving due to him a sum exceeding the 
moneys payable by the underwriters in respect 
of the damage to the ship. The mortgagee and 
the ship repairers claimed the money due under 
the policy in respect of the damage to the ship, 
and the underwriters paid it into Court. The 
mortgagee made no claim against the under- 
writers in respect of the moneys paid for salvage 
services. The trustee in bankruptcy of the ship- 
owner claimed all the moneys due under the 
policy. 

Held — ( 1) that, as the ship and the policy 
w$re assigned to the mortgagee as security for 
his debt, the mortgagee was entitled to the 
policy moneys without being liable to pay for 
the repairs ; (2) that the assignment of the 
moneys payable under the policy to the ship 
repairers, though not an assignment of the 
actual policy, was a valid assignment ; (3) that 
the payment of the salvage money was a volun- 
tary.- act without the authority of the assured, 
and the underwriters must pay them over 
again. 

Senible , to enable a plaintiff to succeed in an 
action on a policy of marine insurance it is not 
necessary that he should have the policy in his 
own possession ; the production of the poiicy can 
be obtained by subpoena duces tecum. 

Swan and Others v. The Maritime Insur- 
ance Co. and Croshaw, [1907] 1 K. B. 

116 ; 76 L. J. K. B. 160 ; 23 T. L. R. 101 ; 12 
Com. Cas. 73 — Channell, J. 


(j) Practice. 

124. Discovery of Ship's Papers— Ad ion, on 
Policy of Reinsurance . ] — In an action upon a 
policy of marine insurance upon goods, which is 


a reinsurance, the usual order for discovery of 
ship’s papers can be made. 

China Traders’ Insurance Co., Ld. v . Royal 

[Exchange Assurance Corporation, [1898] 

2 Q. B. 187 ; 3 Com. Cas. 189 ; 67 L. J. Q. B. 

736 ; 78 L. T. 783 ; 14 T. L. R. 423 ; 46 W. R. 

497 ; 8 Asp. M. C. 409— C. A. 

125. Discovery — Affidavit of Ship’s Papers — 
Documents in Joint Possession of Plaintiffs and 
other Persons .] — In an action of marine insurance 
the plaintiffs filed an affidavit of ship’s papeis, 
and informed the defendant that in addition to 
the documents mentioned in the schedule to the 
affidavit, there were certain other material docu- 
ments which were the joint property of the 
plaintiffs and other underwriters, and which, 
for that reason, would not be produced by the 
plaintiffs. The defendant applied for an order 
that the plaintiffs should make a further and 
better affidavit of ship’s papers, and that the 
action should be stayed meanwhile. 

Held — that the action must be stayed until 
the plaintiffs had satisfied the Court that they 
had applied to the underwriters, and had done all 
in their power to produce the other documents. 

London and Provincial Marine and 

[General Insurance Co. t\ Chambers, 
(1900) 5 Com. Cas. 241 — Kennedy, J. 

126. Discovery — Affidavit of Ship’s Papers — 
Sea and Land Transit .] — By a policy of insur- 
ance gold was insured during transit from a 
mine in the Transvaal, whether in charge of the 
assured or their employees, or otherwise, to the 
railway station in Johannesburg, thence by rail 
to the coast, and thence by steamer to Europe. 
The period covered by the risk was from the 
moment the gold was placed in the safe at the 
mine until delivery to the addressee. The policy 
was in the form of an ordinary Lloyd’s policy, 
with certain alterations. In an action on the 
policy the defendant applied for an order that 
the plaintiffs should make and file an affidavit 
of ship’s papers. 

Held — that the defendant was not entitled to 
an affidavit of ship’s papers, but that the plain- 
tiffs must make an affidavit of documents in the 
ordinary form. 

Henderson v. Underwriting and Agency Asso- 
ciation ([1891] 1 Q. B. 557 ; 60 L. J. Q. B. 406 
39 W. R. 528 ; 64 L. T. 774 — Div. Ct.) followed 
Village Main Reef Gold Mining Co. r. 

[Stearns, (1900) 5 Com. Cas. 246— 

Kennedy, J. 

(k) Risk: Nature, Duration, Change, &c, 

127. Reinsurance — Voyage , Termination — * 
“ To any Pod or Port s r Place or Places , in any 
Order ” — “ For Thirty Days in Port after Arrival 
however Fhn ployed ."] — The plaintiffs reinsured 
a risk with the defendants in a ship “at and 
from Newcastle (N.S.W.) to any port or ports, 
place or places, in any order, on the West Coast 
of South America, and for thirty days in port 
after arrival however employed, or until sailing 
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on next voyage, whichever may first occur.” 
The ship sailed with a cargo of coals from New- 
castle (N.S.W.) to Valparaiso, and there dis- 
charged the whole of her cargo. She remained 
at Valparaiso thirty days, and loaded ballast and 
sugar for T., another port on the West Coast of 
South America, at which port she intended to 
load a cargo for the United Kingdom. While 
proceeding to T. she was stranded and became a 
total loss. 

Held, affirming the judgment of Mathew, J., 
that the loss was covered by the policy. 

Crocker v . General Insurance Co. Ld., of 

[Trieste, (1898) 3 Com. Cas, 22 ; 14 T. L. ft. 

112— C. A. 

128 . Reinsurance — “ Subject to- same Clauses 
and Conditions as Original Policy " — Marginal 
Clause in Original Policy — “ Including all 
Risks whatsoever . . . until safely delivered to 
Consignees ” — Goods in Customs Warehouse at 
Port of Discharge — Termination of Risk.'] — A 
policy on goods on a voyage from London to 
a port on the west coast of South America con- 
tained a marginal clause as follows : “ Including 
all risks whatsoever by land and water and 
[or] of inland conveyance and [or] transhipment 
from the place whence despatched, whilst waiting 
shipment, and until safely delivered to con- 
signee.” 

Held — that the clause, being one which was 
usually inserted in policies of the kind in ques- 
tion, was incorporated into a policy of reinsur- 
ance in the usual form. 

The goods in question were by the laws of the 
port of discharge liable to pay duty, and upon 
discharge from the vessel they had to be placed 
in a customs warehouse, where they remained at 
the order of the consignee subject to certain 
charges for which the consignee was liable. 
While there the goods were totally destroyed by 
fire. At the date of the fire the consignee had 
been unable, owing to pressure of business at the 
customs, to obtain actual possession of the 
goods. 

Held— that placing the goods in the customs 
warehouse was a delivery to the consignee within 
the meaning of the marginal clause, and that 
therefore at the date of the fire the risk had 
terminated and the loss was not recoverable 
under the reinsurance policy. 

Martens. Nippon Sea and Land Insurance 

[Co., (1898) 3 Com. Cas. 161 ; 14 T. L. E. 333 

— Bigham, J. 

129 . Reinsurance — Time Policies — Original 
Policies — flew Policy — Alteration of Risk — 
Liability of Reinsurer .] — An underwriter who 
had subscribed two time policies on a ship valued 
therein at £5,600 effected a reinsurance by a 
time policy, which was expressed to be a policy 
on the same ship, u being a reinsurance of policy 
or policies, \liere was a blank sjpace not filled 
in] and subject to the same terms, conditions 
and clauses as original policy or policies, and 
to pay as may be paid thereon.” The first of 
the original policies (in force at the time of the 

B.D* — VOL. II. 


reinsurance) having expired, the second original 
policy was cancelled, and the underwriter sub- 
scribed a new time policy on the same ship, 
which was valued therein at £5,000, and dif- 
fered in other respects from the two original 
policies. 

Held — that risk undertaken by the new policy 
was not covered by the reinsurance.* 

Judgment of Kennedy, J. ([1898] 1 Q. B. 
739 ; 67 L. J. Q. B. 330 ; 46 W. E. 380 ; 73 
L. T. 496 ; 14 T. 3>. II. 226 ; 8 Asp. M. C. 380) 
reversed. 

Lower Rhine and Wurtemburg Insurance 

[Association v. Sedgwick, [1899] 1 Q. B. 

179 ; 68 L. J. Q. B. 186 ; 47 W. E. 261 ; 80 

L. T. 6 ; 15 T. L. R. 65 ; 4 Com. Cas. 14 ; 8 
Asp, M. C. 466— C. A. 

130 . Lloyd's Policy on Gold Bullion— Justi- 
fiable Deviation — Transit Risk — Assured's Delay 
— Additional Premium.] — The plaintiffs, owners 
of a gold mine at Boodinni, in Central India, 
effected with the defendants an ordinary Lloyd’s 
policy on a parcel of three bars of gold bullion 

; packed in a small wooden box, “ at and from 
Boodinni to London,” in a P. & O. steamer, 

: “ including all risks of every description from 
the mines by escort to railway station at Raichur 
(forty miles), thence by rail (400 miles) to 
Bombay, thence to London and until delivered 
at its destination at assay office and [or] bank, 
&c., in London.” There were stamped in the 
margin of the policy the following words : “ Itis 
agreed to hold assured covered in the event of 
deviation or change of voyage at a premium to 
be hereafter arranged.” The stationmaster at 
Raichur improperly declined to receive the box 
except u at owners’ risk.” Thereupon one of 
the plaintiffs’ officials took the box with him to 
Secunderabad — off the ordinary route. It was 
then put into an office safe of the plaintiffs and 
locked up. The plaintiffs were then unreasonably 
long in making their arrangements with the 
railway. Ultimately the box left Secunderabad, 
and reached its destination on May 25th, about 
a month later than it would have done if the 
transit had followed its ordinary course. On 
arrival it was found that one of the bars of gold 
had been abstracted from the box : it had, as a 
fact, been stolen while the box was in the office 
of the plaintiffs at Secunderabad. 

Held — that what took place amounted merely 
to a deviation. The going to Secunderabad was 
justifiable. The risk there was a transit risk. 
The unreasonable delay there amounted to a 
deviation not covered by the premium paid. 
The deviation clause, however, came into opera- 
tion, and the underwriters were entitled to a 
reasonable additional premium, and the under- 
writers were liable to pay. 

Hyderabad (Deccan) Company i \ Wil- 
loughby, [1899] 2 Q. B. 530 ; 68 L. J. Q. B. 

862 ; 15 T. L. R. 449 ; 4 Com. Cas. 270— 

Bigham, J. 

131 . Bullion — Seizure by Government of 
Assured's Country — Subsequent Declaration of 
War — Insurance of Enemy's Progierty — Trading 

12 



355 


INSURANCE. 


856 


Marine — Continued. 

with Enemy — Deviation.'] — Gold bullion, the 
property of a mining company incorporated and 
registered under the laws of, and carrying on 
business in, the South African Republic, was 
insured at Lloyd’s to be covered while in transit 
from the company’s mine at Johannesburg until 
its arrival in the United Kingdom. The policy 
covered the usual risks of capture and detention. 
On October 2nd, 1S99, the gold while in transit 
was seized by the Government of the South 
African Republic. At thaf date, although it 
appeared probable that hostilities might shortly 
break out between the South African Republic 
and Great Britain, neither Government had 
abandoned the hope that the question in dispute 
might be arranged by a peaceful settlement, but 
on October 9th the Government of the South 
African Republic issued an ultimatum which the 
Government of Great Britain treated as a 
declaration of war, and actual hostilities com- 
menced on October 11th. In an action on the 
policy to recover a loss by seizure or theft by the 
Government of the South African Republic, it 
having been agreed that the case was to be dealt 
with as if the war was over : — 

Held — that a state of war did not exist 
on October 2nd ; that the declaration of war 
on October 9th did not, by relation back to 
October 2nd, constitute the plaintiffs alien 
enemies at the time of the seizure ; and that the 
plaintiffs were not, as alien enemies, disentitled 
to recover. 

Semble , a limited company incorporated and 
registered under the laws of, and carrying on 
business in, a foreign country may be an alien 
enemy of Great Britain, although the majority 
of the shareholders are not subjects of the 
Government of the country where the company 
is registered, but are subjects of her Majesty or 
of other Governments. 

Gold bullion insured during transit from a 
mine in the Transvaal either direct or rid any 
bank to the United Kingdom was sent to a bank 
in Johannesburg to be forwarded to its destina- 
tion, but owing to the fact that seizures of gold 
"were being made at that time by the Govern- 
ment of the South African Republic, it was 
arranged that the gold should remain at the 
bank until further communication from the 
owners of the gold. While at the bank the gold 
was seized by the Government of the South 
African Republic. 

Held — that the transit had begun, and that 
the policy attached, and that leaving the gold at 
the bank was not a deviation. 

Drieeontein Consolidated Gold Mines v. 

f J anson ; West Rand Central Gold 

Mines Co. v. Be Rouoemont, [1900] 2 Q. B. 

339 ; 69 L. J. Q. B. 771 j 48 W. R. 619 ; S3 

L. T. 79 ; 16 T. L. R. 438 ; 5 Com. Cas. 296— 

Mathew, J. 

Affirmed by C. A. and by H. L., see Ho. 136, 
infra. 

132. Reinsurance — Difference between risk of 
Voyage as expressed in Slip* and in Policy — 
Policy issued after Loss — Reinsurance and 


Deviation Clauses — Variation of Rates according 
to Season.] — The plaintiffs, having received on 
July 30th a declaration of a proposed shipment 
per a named steamship under an open cover 
issued by them to merchants for all shipments 
for twelve months from May 11th, effected a 
reinsurance at Lloyd’s with the defendant by a 
slip dated August 2nd. The slip' purported to 
propose an insurance of £1,500 upon coals, per 
the vessel in question, from the Tyne to Lulea, 
at a stated premium and subject to the re- 
insurance and deviation clauses. The vessel did 
not sail on the insured voyage until Septem- 
ber 25th, and the steamer and cargo became a 
total loss on or about October 2nd. The plain tiffs’ 
original policy under the cover was issued on 
September 25th. The reinsurance policy was 
signed by the defendant on October 5th. 

Held — that as there was a material difference 
between the risk of the voyage as expressed in 
the slip and one beginning on September 25th, 
the reinsurance policy never attached ; and that 
the reinsurance and deviation clauses did not 
avail the plaintiffs so as to entitle them to 
recover. 

Maritime Insurance Co. r. Stearns, [1901] 

[2 K. B. 912 ; 17 T. L. R. 613 ; 6 Com. Cas. 

182 ; 71 L. J. K. B. 86 ; 50 W. R. 238— 

Mathew, J. 

133. War Risks — Policy on Rice against all 
Risks excluded by the Free of Capture and 
Seizure Clause — "All Consequences of Hostili- 
ties ” — Exercise by Captain of Discretion given 
him by the Rill of Lading — Expenses — Freight.] 
— Rice was shipped on board a Spanish vessel for 
carriage from Liverpool to Cuba under a bill of • 
lading which provided that, if as a consequence 
of war the captain should deem it prudent not to 
enter the port of destination, he might deposit 
the goods at some other port as he might consider 
convenient, the whole of the freight being in 
that case considered as earned. The rice was 
insured against all risks excluded by the free of 
capture and seizure clause, one of such risks being 
“ all consequences of hostilities.” After the 
vessel had sailed war broke out between Spain 
and the United States. The captain put back to 
Liverpool, where freight was paid and charges 
were incurred, in respect of which a claim was 
made for a loss under the policy. 

Held — that the loss was not a consequence of 
hostilities within the meaning of the policy, but 
was due to the exercise by the captain of the 
discretion given to him by the bill of lading, and 
that there had, therefore, been no loss under the 
policy. 

Nickels v. London and Provincial Marine 

[and General Insurance Co., (1901) 70 

L. J. Q. B. 29 5 17 T. L. R. 54 ; 6 Com. Cas. 

15 — Mathew, J. 

134. Gold Products — Commercial Domicil of a 
British Company — Seizure by Government of 
Enemy — Subsequent Declaration of War — 
Enemies* Property — Loss covered by Policy .] — 
The subject of one country, surprised by a 
declaration of war in the country where he has 
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a commercial domicil, ought to have time allowed 
him to free himself from his commercial engage- 
ments and effect a removal of his property. 

A company, incorporated and registered under 
the laws of Natal and having its head office 
there, owned a gold mine in the Transvaal, where 
it obtained letters of incorporation so as to enable 
it to sue and be sued there in its registered name. 
The company effected an insurance on gold 
amalgam and other gold products against the 
usual perils in a Lloyd’s policy, including 
“ arrests, restraints, and detainments of all kings, 
princes, and people.” After the outbreak of war 
between the Transvaal and Great Britain, gold 
amalgam was seized by the Transvaal Govern- 
ment at the company’s mine. On the outbreak 
of hostilities the mine had been shut down, and 
there was no indication of any intention to work 
it during the war. In an action on the- policy to 
recover for a loss by seizure by the Transvaal 
Government : — 

Held — that the amalgam was not to be 
regarded at the time of the seizure as enemies’ 
property merely by reason of the commercial 
domicil of the company when war was declared ; 
that the amalgam was British goods, and was 
seized by a hostile force ; and that the loss was 
covered by the policy. 

Nigel Gold Mining Co.,Ld. v.Hoade, [1901] 

[2 K. B. 849 ; 70 L. J. K. B. 1006 ; 50 W. R. 

108; 85L.T. 482; 17 T.L.R. 711— Mathew, J. 

135. “ Chartered or Hire Honey ” — Loss of 
Hive through Ship ’becoming Inefficient — Loss 
due to Charterers Discharging Ship from Service 
and not due to Perils Insured against.] — The 
plaintiffs chartered their steamship to the 
Admiralty for three months certain and thence- 
forward until the vessel was discharged by the 
Admiralty from the service. The charter-party 
provided that, in the event of the vessel becom- 
ing incapable from any defect to perform effi- 
ciently the service, the Admiralty might make 
abatement by way of mulct out of the hire. The 
plaintiffs effected a time policy on “ chartered or 
hire money” to cover loss of hire through break- 
down of machinery, rendering the vessel ineffi- 
cient “for the service.” After the expiration of 
the three months, the vessel being still employed 
under the charter-party, a defect was discovered 
in the propeller, in consequence of which the 
Admiralty discharged the vessel from the service. 
Repairs were subsequently executed, the time 
occupied thereon being fifteen days. In an 
action to recover fifteen days* loss of hire as a 
loss under the policy, 

Held — that the subject-matter of the insur- 
ance was hire payable under a contract ; but that 
the plaintiffs were not entitled to recover a loss 
under the policy, the loss of hire not being due 
to perils insured against, but to the exercise by 
the Admiralty of their right to discharge the 
vessel from the service. 

Manchester Liners v. British and Foreign 

[Marine Insurance Co., (1902) 86 L.T. 148 ; 

18 T. L. II. 183 ; 7 Com. Cas. 26 ; 9 Asp. M. C. 

266—' Walton, J. 


136. Bullion — Seizure by Government of 
Assured's Country — Expected War — Subsequent 
Declaration of War — Insurance on Enemy's 
Property — Trading with Enemy — Public 
Policy .]- -Gold bulliou, the property of a mining 
company incorporated and registered under 
the laws of, and carrying on business in, the 
South African Republic, was insured at Lloyd’s 
to be covered while in transit from the com- 
pany’s mine at Johannesburg until its arrival in 
the United Kingdom. The perils insured against 
included “ arrests, restraints, and detainments of 
all kings, princes, and people.” On October 
2nd, 1899, the gold, while in transit, was seized 
by the Government of the South African 
Republic. At that date war was anticipated 
between Great Britain and the South African 
Republic, but hopes of a peaceful settlement 
were still entertained. On October 11th war 
actually broke out. In an action on the policy 
to recover a loss by seizure or theft by the 
Government of the South African Republic, it 
having been agreed that the case was to be dealt 
with as if the war was over. 

Held — that the plaintiffs were entitled to 
recover. 

Judgment of C. A. ([1901] 2 K. B. 419; 

70 lUj. K. B. 881 ; 49 W. R. 660; 85 L. T. 
104 ; 17 T. L. R. 604 ; 6 Com. Cas. 198) affirmed. 

JANSON V. DRIEFONTEIN CONSOLIDATED MINES, 

[Ld., [1902] A. C. 484 ; 71 L. J. K. B. 857 ; 

87 L. T. 372 ; 18 T. L. R. 796 ; 7 Com. Cas. 268 

— H. L. (E.)J 

And see No. 131, supra . 

137. “ Arrests , Restrahits and Detainments of 
Princes and People ” — Operation of ordi'nary 
Municipal Law — Goods “ Warranted Free of 
Seizure , Capture , and Detention" — Interpretation 
of Lloyd's Policy.’] — Where, in a Lloyd’s policy 
of marine insurance, the risks insured against 
are described in the usual way in the body of 
the policy, and include “ arrests, restraints and 
detainments of princes and people,” the opera- 
tion of an ordinary municipal law, affecting or 
preventing the delivery of the insured goods (in 
this instance live cattle) at their destination is 
a “restraint of people” within the meaning of 
the policy, and the insurers would be liable, if 
the policy did not contain an f. c. s. clause. 
Such clause, however, operates to exclude their 
liability for the “ arrests, restraints and detain- 
ments” mentioned in the body of the policy, 
although it is couched in slightly different words, 
i.e., “warranted free of capture, seizure, or 
detention.” ' 

Cory v. Burr ((1883) 8 App. Cas. 393; 52 
L. J. Q. B. 657 ; 31 W. R. 894 ; 49 L, T. 78) 
followed. 

Decision of Bigham, J. ([1902] 2 K. B. 694 ; 

71 L. J. K. B. 551 ; 50 W. R. 474 ; 88 L. T. 370 ; 
18 T. L. R. 518 ; 7 Com. Cas. 151) affirmed on 
different grounds. 

Miller r. Law Accident Insurance Co., 

[1903] 1 K, B. 712 ; 72 L. J. K. B. 428 ; 51 

W. R. 420 ; 88 L. T. 370 ; 19 T. L. R. 331 ; 8 
Com. Cas. 161 ; 9 Asp. M. C. 386— C. A. 

12 — z 
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138 . Goods covered while “ temporarily ” 
2)1 (iced on Quay and until Delivered to 
Export Vessel or at Wharf or Warehouse 
■within the Port — • Goods placed in I'runsit 
Sheds— Loss by Fire-Held Covered.]— By a 
marine policy some jute consigned to Dundee 
was insured against all risks, “ including all risk 
of craft to wharf or export vessel at port of dis- 
charge, and, in the event of the goods being 
temporarily . . . while there, and until delivered 
to the export vessel or at any wharf or warehouse 
within the limits of the port.” 

The vessel arrived on April 14th, and in ac- 
cordance with the practice of the court, some of 
the jute was landed and placed in some transit 
sheds on the quay for the purpose of being 
weighed. On the 17th, while the consignee was 
still trying to sell ihe jute, and had not deter- 
mined upon its ultimate destination, a fire 
occurred in the sheds. 

Held — that the jute in the sheds was covered 
by the policy. 

Decision of Kennedy, J., affirmed. 
Westminster Dire Office v. Reliance 

[Marine Insurance Co., (1903) 19 T. L. R. 

608— O.A. 

139 , Character of Fish Covered — Omission of 
Negligence Clause — -Shipowner's Liability under 
Contract of Carriage — Suing and Labouring 
Clause — -Applicability c/’.] — An insurance was 
effected to protect the plaintiffs as owners of the 
steamship Carinthia against “liability of any 
kind to owners of mules [and] [or] cargo up to 
£20,000, owing to the omission of the negligence 
clause in contract [and] [or] charter-party [and] 
[or] bill of lading” on a voyage from New 
Orleans to any ports in South Africa. 

The Carinthia sailed from New Orleans on 
May 11th, 1900, with about 1,500 mules on board, 
which were shipped under a contract made be- 
tween the plaintiffs and the Admiralty Director 
of Transports for the conveyance of the mules 
from New Orleans to Cape Town. The contract 
contained no negligence clause — that is to say, 
no clause exempting the plaintiffs from liability 
for loss of the mules by the negligence of their 
servants. On May 15th, through the negligence 
of the plaintiffs’ servants navigating the vessel, 
she stranded near Gravois Point in Hayti. 
Efforts were made to tow the vessel off the 
rocks, but were unsuccessful, and she eventually 
broke up. Between 900 and 1,000 of the mules 
were saved and sent on to Cape Town. The 
expenses in respect of which the action was 
brought were incurred in the attempt made to 
. tow the vessel off the rocks, and in saving the 
mules which were saved, and attempting to save 
those which were lost. These expenses were 
claimed as suing and labouring expenses under 
the policy incurred to avert and reduce the 
amount of the loss and not as a direct loss under 
the policy. 

Held — that the suing and labouring clause 
in the policy was inapplicable to the insurance 
actually effected, and was no part of the con- 
tract, and that the plaintiffs could not recover in 
the action. 


Decision of Walton, J. ([1902] 2 K. 1*. 621 ; 
71 L. J. K. B. 90S; 87 L. T. fob; is T. L, lb 
825 ; 9 Asp. 312) affirmed. 

Cunard Steamship Co., Ln. Marten, 

[1903] 2 K. B. 511 ; 72 L. A. K. IS, 75! ; 52 

W. R. 39 ; 89 L. T. 152 ; 19 T. L. K. 631 ; 9 
Asp. M. O. 152 ; 9 Com. Gas. 9—0. A. 

140 . “ Thirty Days in Port after Arrival'" 
— Calendar Days,] — A ship was insured by 
an ordinary Lloyd’s policy, in the body of 
which the risk was described In writing as 
being for a voyage from Portland, Oregon, 
to Algoa Bay, “and for thirty days in port 
after arrival.” The policy contained the usual 
printed clause describing the risk of running 
until the vessel “hath moored at anchor 
twenty-four hours in good safety; but those 
words were struck out, ami t he words “ as above ” 
weie written over them, thus incorporating the 
earlier words above written. The ship arrived 
at Algoa Bay on August 2nd, and was safely 
moored at 11.30 a.m. on that day. She was lost 
by a peril insured against at 4.30 p.m, on 
September 1st. 

Held— that the “thirty days ” were not 
calendar days, put periods of twenty-four hours 
each, beginning at the time when the ship was 
safely moored ; ami that, therefore, the thirty 
days had expired live hours before the ship was 
lost, and the underwriters were not liable. 

Decision of Bigham, ,T. ( (1903) 51 W. U. 527 ; 
89 L. T. 179 ; 19 T. L. K. 417 ; 8 Com. Das. 2«H) 
affirmed. 

Cornfoot v. Royal Exchange Assurance 

[Corporation, [1904] 1 K. B. 4o ; 52 W. It. 

49 ; 20 T. L. R. 34 ; 89 L. T, 490 ; 73 L. A. 

K. B. 22 ; 9 Com. Cas. 80 ; 9 Asp. M. C. 418— 

O. A, 

141 . “ Seizure ’ ’ — Foreign Government com- 
mandeering Gold of its own Subjects.] - In 
October, 1899, the Government of the South 
African Republic, in the exercise of its constit.ii* 
tional rights, commandeered certain gold con- 
signed to England by a company registered 
under the laws of the Republic. 

The gold in question had been insured against 
“ arrests, restraints and detainments of all kings, 
princes and people” during transit, but subject 
to a warranty of “ free of capture, seizure ami 
detention, whether before or after declaration 
of war.” 

Held — that there had been a “seizure” 
within the meaning of the warranty, and that 
the underwriters were not liable cm the policy. 

Decision of C, A. ([1902] 2 K. B. 489; 71 
L. J. K. B. 942 ; 51 W. R. 105 ; 86 L, T. 858 ; 
18 T. L. R. 732 ; 7 Com. Cas. 219) affirmed, 

Robinson Gold Mining Co. and Others n 

[Alliance Insurance Co., [1904] A. 0. 359 : 

73 L. J. K. B. 898 ; 91 L. T. 202 ; 20 T. L. It. 

645 ; 53 W. R. 160 ; 9 Com. Cas. 301 — If. L, (E,), 

142 . Warranty — Free of Capture and Seizure 
— Animal — “Mortality ”.] — A bull was insured 
on a voyage from New York to Buenos Ayres 
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and for ten days after arrival. The risks insured 
against included “ mortality, jettison, and wash- 
ing overboard/’ There was a clause “ warranted 
free of capture, seizure, or detention.” On 
arrival at Buenos Ayies the bull was found to he 
suffering from foot and mouth disease, and in 
accordance with Argentine law the bull was not 
allowed to be landed, and the Argentine officials 
ordered it to be slaughtered on board ship. In 
an action on the policy : 

Held — that “mortality” in the policy did 
not include the deatli of the bull caused by the 
action of the Argentine officials ; and further, that 
the loss, which was due to the ordinary municipal 
law, came within the clause “ warranted free 
from capture and seizure.” 

St. Paul Fire and Marine Insurance Co. 

[>. Morice and Others, (1 000) 22 T. L. It. 

449 ; 11 Com. Cas. 153 — Kennedy, J. 

143 . “ All Bisks by Land and- Water ” — Added 
Clauses relating to Special Bisks —Construction 
of Policy.'] — A policy of marine insurance in 
the usual form had a number of special clauses 
attached referring to particular risks, oi e of 
which concluded 44 and all risks by land and 
water by any conveyance until safely de- 
livered ...” 

Held— that the generality of these words 
could not be cut, down merely because there 
were special clauses referring to particular risks, 
<v/., robbery, damage by insects, &c*, and that 
they covered damage due to (1) extraordinary 
delay, involving abnormal exposure to damp, and 
(2) accidental wetting and injury by worms. 

Schloss Bros. r. Stevens, [HMO] 2 K. B. <>65; 

[75 L. J. K. B. 927 ; 22 T. L. R. 774 ; 11 Com. 

Cas. 270 ; 96 L. T. 205— Walton, J. 

See also Nos, 91, 159. 

(1) Seaworthiness. 

144 . Insurable Inf crest — Future Commission 
and Brokerage — “ Disbursement.”] A ship 
while on a voyage to Algoa Bay grounded on a 
reef outside the hay, and sustained damage. She 
was taken into the harbour, the intention being 
to repair her sufficiently for a voyage to Cape 
Town, where she would be properly repaired. 
Before the temporary repairs were executed she 
became a total loss in t ho harbour, the loss not 
being due to perils of the sea, but to the injuries 
which the ship had previously sustained. The 
plaintiffs, after the ship grounded, effected an 
insurance of “disbursements” per the ship at and 
from Algoa Bay to Cape Town. The interests 
intended to be covered were the commission and 
brokerage which the managing owners of the 
ship, and the plaintiff’s, as insurance brokers for 
the managing owners, respectively, expected that 
they would continue to earn. 

Held — that the ship was never seaworthy for 
any stage of the insured voyage, and the risk on 
the policy never attached ; that the plaintiff’s 
and the managing owners had no insurable 
interest. 

Sdmblc, the term “ disbursements 1 11 is properly 


used in a policy of marine insurance to describe 
any interest which is outside the ordinary 
interests of hull, machinery, cargo, and freight. 

Buchanan & Co. r. Faber, (1899) 4 Com. Cas. 

[223 — Bigham, J. 

145 . Cargo — Fr elusion by express, pertinent 
and apposite 11 r o rds — A pproral h y Lloyd's Agents' 
Surreyor — Ventilation — Cattlemen.] — A policy 
of marine insurance upon a shipment of cattle 
contained the clause, “Fittings and condition 
of cattle to be approved by Lloyd’s agents’ 
surveyor”; and also the clause “Each animal 
to be deemed a separate insurance.” The ship 
was, in fact, unfit for the carriage of the cattle 
by reason of insufficient ventilation ; the number 
of cattlemen on board was also insufficient for 
attendance on the number of cattle. 

Held — that the express warranty as to the 
fittings did not exclude the implied condition of 
seaworthiness ; that the clause, “Each animal to 
be deemed a separate insurance,” did not involve 
a separate warranty of seaworthiness in respect 
of the place in which each animal was shipped ; 
that the insufficient number of the cattlemen 
was a breach of the warranty of seaworthiness. 

Sleigh r . Tyser, [1900] 2 Q. B. 333 ; 69 L. J. 

[Q. B. 626 ; 82 L. T. 804 ; 16 T. L. R. 404 ; 

5 Com. Cas. 271 ; 9 Asp. M. C. 97 — Bigham, J. 

146 . Presumption of Un sea worth in ess — Xo 
known Cause of Catastrophe — Facts material to 
Inquiry — Balance of Evidence. ] — An insurance 
company had an action brought against them to 
recover the amount of four policies of insurance, 
and they pleaded unseaworthiness, 

I Held — that the company had the great 
advantage of the undoubted fact that the vessel 
capsized and sank in less than twenty-four hours 
after leaving port without having encountered 
any storm or other known cause sufficient to 
account for the catastrophe ; and there was no 
doubt that if nothing more were known, they 
would be entitled to succeed in the action. If 
nothing more were known, unseaworthiness at 
the time of sailing would be the natural inference 
to draw ; there would be a presumption of 
unseaworthiness which a jury ought to be 
directed to act upon and which a Court 
ought to act upon" if unassisted by a jury. 
But if, as in this case, other facts material to the 
inquiry as to the seaworthiness of the ship are 
proved, those facts must also be considered ; and 
they must be weighed against the unaccount- 
able loss of the ship so soon after sailing, and 
unless the balance of the evidence warrants 
the conclusion that the ship was unseaworthy 
when she sailed, such unseaworthiness cannot 
be properly treated as established, and the 
defence founded upon it must fail, as it did in 
this case. 

Pickup v. Thames and Mersey Marine Insur- 
ance Co. ((1878) 3 Q. B. L>. 594 ; 47 L. J. Q. lb 
719 ; 26 W. U. <*>89 ; 39 L. T. 341—0. A.) and 
Anderson v. Morice ((1875) L. 10 10 0. P, 609 ; 
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44 L. J. C. P. 341 ; 24 W. R. 30 ; 32 L. T. (N.s.) 
355 — Ex. Cham.) approved. 

Ajum Goolam Hossen & Co. v. Union Marine 

[Insurance Co., Hajee Cassim Joosub r. 

Ajum Goolam Hossen & Co., [1901] A. C. 

362 ; 70 L. J. P. C. 34 ; 84 L. T. 366 ; 17 T. L. R. 

376 ; 9 Asp. M. C. 167— P. C. 

147. Policy on Insulation Apparatus — Leakage 
of Ship caused by Panting — Absence of Panting 
Beams.]— An action was brought on a policy of 
marine insurance for voyages out and home 
between England and Australia, on the insula- 
tion of a steamship which was intended to bring 
home frozen meat and miscellaneous cargo. The 
insulation was required for refrigeration ; it 
consisted of timber casing lined with charcoal 
and cooled by currents of cold air. For the 
efficiency of this part of the apparatus it was 
absolutely necessary that the charcoal should be 
kept dry. 

Held — that the vessel was so constructed that 
there was danger of panting, and that the leakage 
which injured the insulation apparatus was caused 
thereby, and that the absence of panting beams 
rendered the vessel unseaworthy. 

Lund v. Thames and Mersey Marine Insur- 
ance Co. Ld., (1901) 17 T. L. It. 566— 

Mathew, J. 

See also Ho. 172. 

(m) Subrogation. 

148. Seizure of Gold h y Transvaal Government — 
Underwriters making good the Loss — Subsequent 
Payment by Government to Assured on account 
of Loss — Gift— Bight of Underwriters.] — Gold 
which had been insured, was seized by the 
Transvaal Government shortly before the out- 
break of the South African War. The under- 
writers’ paid the value of the gold. 

Subsequently the same Government paid to 
the owners a sum of money as a gift in reduction 
of their loss. 

Held — that the underwriters were entitled to 
the money, with interest from the date when the 
Court ordered it to be invested. 

Bandal v. Cochran ((1747) 1 Ves. Sen. 98) 
applied. 

Stearns v. Village Main Reef Gold Mining 

[Co. Ld,, (1905) 21 T. L. R. 236 ; 10 Com. Cas. 

89— C. A, 

149. Reinsurance — Enforcement of Might 
diminishing Insurer's Loss — Deduction by 
Insurer of Costs of enforcing Right.] — The plain- 
tiffs reinsured the defendants in respect of two 
vessels — The Riverside and The Zebina Goudy. 
The defendants had given an open cover slip to 
B. & Co,, under which the latter could declare 
interest by a number of vessels, but were not at 
liberty to declare interests by vessels belonging 
to a firm of T. and Go. The shipments by the 
two named vessels belonged to T. & Co., and were 
put forward by B. & Co. and accepted, and losses 
in respect of them settled, by the defendants 


without knowing that they were T. & Co.’s ship- 
ments. The defendants then claimed and were 
paid by the plaintiffs the losses on these two 
vessels. Subsequently, on discovering the facts, 
the defendants sued "B. & Co., claiming [inter 
alia) damages for having been induced to pay 
losses on the two vessels by fraudulent repre- 
sentations of someone in B. Cods employment ; 
and the defendants recovered From B. £ Co. in 
that action the amount they had paid on the two 
ships. The plaintiffs thereupon churned to be 
repaid by the defendants the sum paid to them 
upon the reinsurance of shipments on the two 
vessels. 

Held — that the plaintiffs were entitled to 
recover, inasmuch as the money received by the 
defendants as damages in their action against. 

B. & Co. was received by reason of the enforce- 
ment of a right which diminished the defendant's 
loss. 

Dicta of Brett, L.J. and Bowen, L»L. in 
Castellaln v. Preston ((1883) 11 Q. B. D. 380 ; 
52 L. J. Q. B. 366 ; 49 L. T. 29 ; 31 W. R. 359 

C. A.) applied. 

Held, further, that the defendants were 
entitled to deduct from the plaintiffs 1 claim the 
costs properly attributable to the recovery of the 
damages from B. & Co. 

Hatch, Mansfield 4* Co. v, Weingott ((1905) 
22 T. L. R. 306— Jell', J.) followed. ‘ 

Asstcurazoni Genera li dh Trieste r. Em- 

[ press Assurance Corporation, Ld., [1907] 

2 K. B. 814 ; 76 L. J. K. B. 980 ; 29 T. L. R. 

700— Bickford, J. 

(a) Time Policies and Valued Policies. 

150. Reinsurance — Time Policy— u Subject to 
the same Clauses and Conditions as the Original 
Policy ” — (hntinuatinn Clause — “ Should the 
Vessel be at Sea or Abroad on the Kepi rat ion of 
this Policy ” — l T sual Clause — Policy for a Period 
exceeding Twelve Months— Null and Void.] A 
policy of re-insurance on a ship, expressed to be 
for and during the space of twelve months, com- 
mencing October IMih, 1898, and ending October 
18th, 1899, contained the clause, “being a re- 
insurance subject to the same clauses and con- 
ditions as the original policy, and to pay as may 
be paid thereon.” The original policy was for 
the same period as the re-insurance policy, and 
contained the foil wing clause: — kV Should the 
vessel be at sea or abroad on the expiration of 
this policy, it is agreed to hold her covered until 
the arrival at her port of final destination , . * 
at a pro rata daily premium.” After October 
18th, 1899, the ship was lost while on a voyage 
to her port of final destination. In an action on 
the re-insurance policy : — 

Held— that the continuation clause in the 
original policy was a usual clause, and that the 
re-insurance policy was not invalidated by reason 
of the non-diselosure of the fact that the original 
policy contained the clause; but that the re- 
insurance policy being for a period exceeding 
twelve months was null and void. 

Charlesworth r. Faber, (190<>) 5 Com. Cas. 

[408— Bigham, J. 
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151 . Time Policy on Ship — Particular Aver- 
age Loss — Repairs — Pledge of Ship for Repairs 
— Subsequent Total Loss — Liability of Assured — 
Liability of Underwriters. ] —A ship was insured 
by the shipowners with the defendant company 
under a time policy. During the continuance of 
the policy the vessel, by reason of perils insured 
against in the policy, suffered damage to her 
machinery and cylinders on her voyage out to 
Savannah. A claim put forward by the plaintiffs, 
the shipowners, against the defendant company 
for a particular average loss was paid on account 
to the shipowners. The damage was repaired at 
Savannah, and the cost of the repairs was paid 
for by the charterers of the ship at Savannah, 
and they obtained from the master a promissory 
note for the amount, purporting to pledge the 
ship and her freight, and payable three days 
after her arrival at Liverpool. The charterers 
effected insurances to cover the amount secured. 
The vessel was totally lost on her voyage home, 
and the defendant company settled a total loss 
under the policy sued on. The plaintiffs sought 
to recover the balance of their claim in respect 
of the particular average loss. The defendant 
company counter-claimed for the return of the 
sum already paid by them. 

Held — that the plaintiffs had sustained and 
would sustain no loss in fact, and never became 
liable for the cost of the repairs at Savannah ; 
and that the defendant company were entitled 
to a return of the sum already paid by them, as 
it was paid under a mistake of fact. 

The Doha Forster, [1900] I\ 241 ; (59 

[L. J. 1\ 85 ; 16 T. L, lb 380 ; 49 W. lb 271— 

Barnes, J. 

152 . Ti me Policy — Interpretation — “ The whole 
currency of this Policy T ] — A policy on the 
plaintiff’s ship from March 13th, 1899, to 
March 13tli, 1900, provided for the return 
of a part of the premium, “should the 
vessel be employed in the Eastern trade 
during the whole currency of this policy.” 
The ship was employed in the Eastern trade 
from March 13th, 1899, until July 23rd, 1899, 
when she was lost. 

Held — that the ship had been employed in 
the Eastern trade during the whole currency of 
the policy, and that the plaintiffs were entitled 
to have the part of the premium returned to 
them. 

Goes edd Steamship Co., Ld. r. Forbes, 

[(1900) 16 T. L. K 500; 5 Com. Cas. 413— 

Bigham, J. 

153 . - Valued Policy — Ship — Salvage and 
(General Average, assessed on Real Value — Ina- 
bility of Underwriters.] — The plaintiffs insured 
for £33,000 their ship, which was valued at 
£33,000 in the policy. During the currency of 
the policy salvage services were rendered to the 
ship, and general average expenses were in- 
curred. lua salvage action the ship was valued 
at £40,000, and tins value was also taken in 
adjusting the ship’s contribution in general 
average. 


Held — that the plaintiffs were only entitled 
to recover under the policy 3S-40ths t£ the 
amount due from the ship for salvage and in 
general average. 

Judgment of C. A. ([1901] 2 K. P>. 89G ; 70 
L. J. K. 33. 1018 ; 50 W. lb 35 ; 85 L. T. 389 ; 17 
T. L. H. 7G5 ; (5 Com. Cas. 298) affirmed. 

Steamship “ Balmoral ” Co., Ld. v. Marten. 

[1902] A. C. 511 ; 71 L. J. K. B. 819 ; 87 

L. T. 247 ; 18 T. L. 11. 802 ; 7 Com. Cas. 292 ; 

9 Asp. 321— H. L. (E.). 

154 . Time Policy for Twelve Mouths — Con- 
tinuation Clause — Validity — u A ny Time exceed- 
ing Twelve Months ” — Stamp Act , 1891 (54 & 55 
Viet. c. 39), ss. 92, 93.] — The Stamp Act, 1891, 
s. 93, provides that — “(l) a contract for sea 
insurance . . . shall not be valid unless the same 

! is expressed in a policy of sea insurance ; (2) no 
policy of sea insurance made for time shall be 
made for any time exceeding twelve months ; 
(3) a policy of insurance shall not be valid unless 
it . . .is made for a period not exceeding the 
twelve months.” 

Where a policy of marine insurance expressed 
to be for and during a space of twelve months 
contains a clause providing that, if the ship is at 
sea or abroad on the expiration of the policy, it 
is agreed to hold her covered until arrival at the 
I port of final destination, the policy is one for a 
| period exceeding twelvemonths, is invalid within 
the statute, and is inadmissible in evidence in an 
j action to recover a loss which occurred upon a 
| homeward voyage after the expiration of the 
twelve months. Under the policy the defendants 
agreed to be bound in all things by the jurisdiction 
and decision of the English law Courts. 

Held — that the clause excluded the operation 
of any other law than the English law with 
reference to the policy. 

Judgment of Bigham J. ([1901] 2 K. B, 567 ; 
70 L. J. K. B. 874 ; 50 W. lb 25 ; 85 L. T. 241 ; 
17 T. L. lb 599 ; 6 Com. Cas. 389 ; 9 Asp. M, C. 
233) affirmed. 

Koval Exchange Assurance Corporation 

|>. 8J0 FOBS AK RONS AKTIEBOLAGET VEGA, 

[1902] 2 K. B. 384 ; 71 L. J. K. B. 739 ; 50 

W. lb G94 ; 87 L. T. 35G ; 18 T. L. lb 714 ; 

5 Com. Cas. 205 ; 9 Asp. 32G — C. A. 

See also Ko. 129. 

(o) Total Loss and Constructive Total Loss. 

155 . Marine Policy covering War risks — 
Capture — Restoration after Writ and before Trial 
— Total or partial Loss .] — In an action upon a 
marine policy of insurance anything happening to 
turn a total loss into partial loss after the issue 
of the writ will nut affect the rights of the 
insured. 

The plaintiffs’ steamship I). was insured with 
the* defendants on a valued policy covering war 
risks. She was captured by an Italian cruiser 
for carrying contraband of war to Abyssinia, then 
at war with Italy. After notice of abandonment 
and issue of writ claiming as fora total loss, but 
before trial of the action, the I), was brought 



367 


INSURANCE. 


368 


Marine — Continued. 

before a prize court at Koine, and condemned as 
lawful prize, but as the war was then over she 
was not confiscated, but handed over to the 
plaintiffs, who received her by an arrangement 
with the defendants for the benefit of all 
interested. 

Held — that the restoration of the ship did 
not prevent the plaintiffs from recovering in the 
action as for a total loss. 

Buts v . Boyal Exchange Assurance Co., 

[1897] 2 Q. B. 185, 8 Asp. M. L. C. 294 ; 2 

Com. Cas. 201 ; 66 L. J. Q.B. 534 ; 77 L. T. 23 ; 

13 T. L. B. 444 — Collins, J. 

156. Transhipment of Goods — Construction 
— Intention.]—' The plaintiff sued the defendants 
for a total loss of goods under a marine policy 
dated August 23rd, 1897. The policy was in the 
ordinary Lloyd’s form and contained, inter a! la, 
the following terms:— “At and from London 
to any ports and for places in Australia 
upon any kind of goods and merchandise 
in. the good ship or vessel called the P. 0. 
and Orient steamers, beginning the adven- j 
ture upon the said goods from the loading 
thereof aboard the said ship, and shall so con- ! 
tinue and endure . . . until the said goods and 
merchandise whatsoever shall be arrived at as j 
above, and until the same be there discharged 
and safely landed.” There was also a marginal 
clause in the policy. “To pay partial loss 
arising from transhipment, including all risk of 
craft or otherwise to and from the vessel. The 
plaintiffs shipped goods to the value of £300 
by this P. (). steamer Arcadia, consigned to 
Brisbane under a bill of lading which contained 
the following clause : “ To be delivered at the 
port of Brisbane, or as near thereunto as the 
local steamer can safely get. For transhipment 
into local steamer at Sydney.” “ The Company 
are to be at liberty to carry the said goods to 
their port of destination of the above or other 
steamer or steamers or ships either belonging to 
the Company or to other persons proceeding 
either directly or indirectly to such port.” The 
goods were duly declared on the policy. They 
arrived safely at Sydney and were then tran- 
shipped on to a coasting steamer for Brisbane. 
This coasting steamer was not owned by the P. 
and 0. or Orient Companies and was unclassed 
by Lloyd’s. The goods became a total loss on 
the voyage from Sydney to Brisbane. The 
Court held that this loss was covered by the 
policy and that the defendants were liable. 

Neale v. Bose, (1898) 14 T. L. B. 506, 

[Bigham, J. 

157. Valued Policy — Constructive total Loss — 
Ship subsequently repaired.] — Where there 
is a constructive total loss of a ship by 
perils of the sea, its underwriters cannot, after 
notice of abandonment, by • incurring an 
expenditure to put the ship in such a condition 
that the further expenditure necessary to fit 
her for sea will be less than her value when 
repaired, make themselves liable for a partial 
loss only. 

The test as to whether a ship has become a 


constructive total loss is the same in English 
and in Scotch law, though the laws may differ 
as to the date when the test is to be applied. 

“Blairmore” (Sailing Ship) Co., Ltd. r. 

[Macredie, [1898] A. 0.593; 3Com. Cas. 

241 ; 67 L. J. (P. 0.) 96 ; 79 L. T. 217 ; 35 

Sc. L. K. 956 ; 14 T. h. B. 513 ; 8 Asp. M , 0. 

429— H. L. (Sc). 

158. Constructive Total Loss — Abandonment — 
Befit sal to Accept — Sunken Vessel — Tuy employed 
to match — Negligence — Pa mage to Another 
Vessel — Liability of Cndencriters — Joint 
Li ability. 

The defendants and other underwriters insured 
the plaintiffs’ steamship A. against total los.s, 
and to the extent of three-quarters against, 
damages which the plaintiffs might have to pay 
for collisions with other vessels. The A. was 
sunk in a river and in fact, was a constructive 
total loss. Notice of abandonment was given 
and acceptance thereof refused. The plaintiffs 
and the defendants agreed, without prejudice to 
their rights, to take joint action to salve the 
property. The master of the -4. employed a tug 
to watch the wreck and warn other vessels. 
Owing to the negligence of the crew of the tug 
the steamship S. came into collision with the A., 
and both vessels sustained damage. In an act ion 
brought, in the names of the plaintiffs, by and 
for the benefit of the defendants, against the S.. 
the owners of the S. counterclaimed .and 
recovered judgment for the whole of their 
damages and costs. The underwriters paid 
three-quarters of the damages and costs to the 
owners of the S. 

Held— that the underwriters were jointly 
liable to indemnify the plaintiffs against the 
remaining one-quarter of the damages and costs 
of the 8., the liability not arising under the 
policy but upon the contract of idemnity. 

Suart and 8S. “Alleghany,” of London, 

[Ltd. r. Merchants’ Marine Insurance 
Co., (1898) 3Com. Cas. 312 — Bigham, J, 

159. Damage to Cargo by Perils of the Sea — 
Proximate Cause — Total Loss — Notice of Aban- 
donment .] — The plaintiff effected a policy of 
insurance with the defendant company in the 
sum of £250 on a cargo of potatoes to l>c carried 
by sea from Annalong, in the county of Down, 
to Southampton, such insurance to Ik* free 
from particular average. The loading, which 
commenced on January 27th, 1897, was com- 
pleted on February 18th, 1897. There was evi- 
dence that the cargo would sprout if kept in 
the hold for three weeks, even though unwet. 
From adverse weather the vessel carrying the 
cargo had to put into several intermediate ports. 
At St. Tudwell’s Boads, which she reached on 
March 11th, she met a gale which caused her 
to ship water. The vessel arrived at Pwllheli, 
North Wales, on March 18th ; the cargo was 
examined and found to be sprouting ami heated. 
The ship, from the storm, required some repairs, 
which could have been executed in a short time, 
and the defendants requested the captain to 
proceed with the voyage, which he refused to do, 
A negotiation took place for the sale of the 
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cargo, but this the Court held did not constitute 
an admission of liability for a total loss. Offers 
of £100 and £310 were made for the cargo, and 
refused. Ultimately the captain, who claimed 
to retain the cargo against freight, sold the 
potatoes at Pwllheli for £55 ; the purchaser 
making a large profit on resale. Formal notice 
of abandonment was given after the sale, but it 
was admitted that such notice was too late. 

Held — ( 1) that the damage to the potatoes 
was not exclusively and proximately caused by 
perils of the sea ; (2) that even if the damage 
was so caused, there was no evidence of a total 
loss, actual or constructive ; (3) that even if the 
potatoes, if carried to Southampton, would have 
been a total loss, notice of abandonment under 
the circumstances, was necessary. 

Roux v. Salvador ((1835) 3 Bing. (N.C.) 266 j 
4 Scott, 1 ; 2 Hodges, 209) distinguished. 

Cunningham Maritime Insurance Co., 
[1899] 2 Ir. B. 257— Q. B. 

160 . Constructive Total Loss — Evidence — 
Value of Wreck — Admissibility.'] — In an action 
on a policy of marine insurance on ship, the 
question being whether or not the vessel was a 
constructive total loss, evidence as to the value 
of the wreck was tendered. 

Held — that the evidence was admissible. 

Beaver Line Associated steamers r. 

[London and Provincial Marine and 

General Insurance Co., (1900) 5 Com. 

Cas. 269 — Phillimore, J. 

161 . Constructive Total Loss— If Stranded for 
Six Months , and during such Period it has keen 
found Impracticable to Sure Her.’] — A policy of 
insurance on a ship subject to a rule that : “ If 
any ship insured in the company has been 
stranded or sunk and remained in such position 
fora period of . . . six months . . . and during 
such period it has been found impracticable to 
save her, the ship shall be held to be a construc- 
tive total loss as from noon of the day following 
the date of the accident, and the insured member 
may abandon her to the company,” The ship 
while in port was swept away by a hurricane 
and rush of water, and deposited in a damaged 
condition six miles from the sea in shallow water. 
It was admitted that she could he saved, but. not 
until a railway bridge, which had been repaired 
after the hurricane, was converted by the rail- 
way company into a drawbridge as it had 
originally been. The ship lay there for over 
six months. 

Held —that the ship, having remained a 
stranded ship, notwithstanding that all practi- 
cable attempts had been made during the six 
months to save her, was a constructive total loss, 
and the underwriters must pay. 

Sunderland Steamship Co. v. North of England 
Iron Steamship Insurance Association ((1894) 
11 T. L. It. 106) followed. 

Howland and Marwood Steamship Co. v . 

[Maritime Insurance Co., (1901) 17 T, L.li, 
516 ; 0 Com. Cas. 160— Bigham, J. ‘ 


162 . Disbursements — Free from all Average — 
Voyage Out and Home — Expectation of Profit 
on Homeward Voyage?— Ship not a Total Loss , 
Actual or Constructive.'] — The plaintiff’s ship 
was chartered to take a cargo to the west coast 
of South America ; it was the intention of the 
plaintiff to obtain a cargo there for the homeward 
voyage. The plaintiff effected policies on hull, 
chartered freight, and “disbursements,” [and] 
[or] advances, warranted free from all average, 
valued at £3,000.” On the outward voyage fire 
broke out in the cargo, and some damage was done 
to the ship and to part of the cargo, but the ship 
was not a total loss, actual or constructive. The 
plaintiff, acting reasonably, abandoned the voy- 
age, and brought the ship home to be repaired. 
The disbursements included outlay, before the 
ship started, on provisions, stores, outfit, port- 
dues, and insurance. 

Held — that the plaintiff was not entitled to 
recover a total loss under the policy, which was 
free from all average. 

Judgment of Mathew, J. ((1900) 17 T. L.R. 8 ; 
6 Com. Cas. 5) affirmed. 

Lawther v. Black, (1901) 17 T. L. B. 597 ; 6 
[Com. Cas. 196 — C. A, 

163. lie-insurance — Constructive Total Loss — 
Insured Value to be taken as Repaired Valve — 
u To pay as may be paid thereon ” — Liability of 
Red usu rers — Proof of Liability of Insured .] — 
The plaintiffs were underwriters of a vessel 
against all risks, the vessel being valued in the 
policy at £16,000. Attached to the policy was 
a printed memorandum containing certain clauses 
called the Institute Time Clauses, one of which 
was as follows : “ The insured value shall be 
taken as the repaired value in ascertaining 
whether the vessel is a constructive total loss.” 
The plaintiffs had taken risks on many other 
vessels in respect of which they had issued other 
policies. The plaintiffs effected a policy of re- 
insurance with the defendants “against the risk 
of total [and] [or] constructive total loss only, 
warranted free of all average [and] [or] salvage 
charges being arc-insurance applying to policy or 
policies, and to pay as may be paid thereon.” 
The Institute Time Clauses were printed upon 
the re-insurance policy, but many of them were 
struck out, including the clause which stipulated 
that the insured value was to be taken to be the 
repaired value in ascertaining whether the vessel 
was a constructive total loss. The vessel became 
a constructive total loss if the ordinary rules 
were applied to ascertaining the fact, but if the 
repaired value was to be taken at £16,000 and 
not at its true figure, she was not a constructive 
total loss. The plaintiffs sued the defendants for 
a constructive total loss. 

Held — that the plaintiffs had not paid as for 
a constructive total loss ; that in fact they had 
made only a payment for a large partial loss ; 
that even if they had paid as for a constructive 
total loss, inasmuch as they were not liable to 
pay for a constructive total loss they could not 
recover ; and that the words “ to pay as may be 
paid ” meant only to pay as the re-assured may 
have been compellable to pay. 
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Chippendale v. Holt ((1895) G5 L. J. Q. B. 
104 ; 44 W. R. 128 ; 73 L. T. 472 ; S Asp. M. 0. 78 ; 
1 Com. Cas. 197 — Mathew, J.) followed. 

Marten Steamship Owners’ Under - 
[ writing- Association, (1902) 71 L. J. K. B. 
718 ; 50 W. R. 587 ; 87 L. T. 208 ; 18 T. L. R. 
613 ; 7 Com. Cas. 195 ; 9 Asp. 339 — Bigham,J. 


164. Valuation Claum — Insurance against 
Total Loss — Construct! ce Total Loss — Value of 
Wrech. ] — Where a vessel, which is wrecked, is j 
insured against total loss under a policy con- 
taining a valuation clause, the owner is entitled, 
in deciding whether to abandon her, to calculate 
the cost of repairing her in such a way as to 
restore her to the same condition as she was in 
when the valuation clause was agreed to. And 
as the test is, whether a u prudent uninsured 
owner ” would repair as a matter of business, the 
value of the wreck for breaking up purposes 
ought to be taken into account. 

Wild Rose Steamship Co. v. Jure and 


166. “Suing and L thou ring" — Policy against 
Total Loss — Notice of Abandonment — / 'nd co- 
writers salving Ship — Ah Claim against (timer 
for their Espouses.'] — The defendants fuel under- 
written a marine policy against total, or con- 
structive total, loss only. '1 he ship was stranded, 
and the owner gave notice of abandonment ; and 
the underwriters, under a “no cure, no pay ” 
contract, had her brought safe info port. 

Upon a claim by the owner, judgment was 
given for the underwriters on the ground that 
there had been no constructive total loss ; but 
upon their counterclaim for their expenses of 
salving the vessel : — 

Held — that they could not. recover ; their 
interest in the ship precluded any claim for 
salvage under maritime law, and they could not 
recover upon an implied promise to pay, for the 
owner could claim back the amount under the 
“suing and labouring” clause. 

Grogan r. Stanier, (1903) 52 W. U. 75; it* 
[T. L. R. 66f ; fUMM | 1 K. JS. 87; * 73 
L. .1. K. II 102 ; 9 Com. (‘as. 27— Kennedy, A, 


[Others, (1903) 19 T. L. R. 289-— Walton, A. 167. Re-insu ranee against Total, or Constructive 

[This case must now bo considered in the VI "'W " 

light of the judgments of the Cl. A. in Angel v. ~Nf th i f e l f vXNn .hi-,? r V‘ 

Merchants' Marine Insurance Cu., Lih, No. u v /■„, .. i,' 1 ' 

infra ~\ tnsvirn — so Uana for Salvage charges — 

J Suing and Labouring (la use not deleted., A 

vessel was insured against partial or total loss; 
165. Valuation Clause — Constructive Total and the insurers re-insured against total loss ‘Mo 
Loss — “Repaired Value ” agreed’ — Cost oj pay as may be paid” on the original poli’cv, 

. Repair— Whether Value of Wrech to be added'!] ; The vessel was stranded, and might have been 
—By a time policy on a ship she was valued at | abandoned as a constructive total loss, but the 
£23,(100, and it was agreed that this sum should owners elected to float and repair her at a cost 
be taken as the “ repaired value ” for determining j exceeding her insured, but not her real, value ; 
questions of constructive total loss. The ship j and the plaint ills, the insurers, had to pav £lt>7 
was wrecked, and the owner gave notice of ' P cr cent. on their policy, and now sought to 
abandonment, which the underwriters refused to j recover from the reinsurers as for a constructive 
accept; ultimately, however, by the consent and I total loss. 

for the benefit of all parties, she was brought! if eld— th*if * » .• 

afa feet that™!! B^wa^he^ been givW1 ’ mid not be calktiMu 

to reinstate her, but the owner claimed to add to ‘“ffi an 

this £7,000 as her value as a wreck while lying writhed oh if {■ ' . ‘ , ‘i.A ' ;uw,! 

as for 6 ^ total' loss! * d ° h ° W ° uM reeovw b “‘ «£[>« »«ing'and labouring clausa* 

dedshn o/tbc exdu.hnmmdnf ind hbcmriif T, '** 

was no satisfactory evidence before him as to the must be roff-n-flpfl '!« f 3 C UU i' ! ’.i W IR ’ 1 

value of the vessel as a wreck: the point having o hble ’ tU> ' V ' 

only been taken late in the trial. msuius weit not liable. 

Moreover, per Stirling and Mathew, L.JJ. ^ t)iifo)} Marine Push ranee n K ((18, si) 

(Vaughan, Williams, L.»L, doubting, if not ,? ^ * 64 d* Q* lb 112 ; 60 L. T. 787) 

actually dissenting), in deciding whether a discussed. 

vessel is a constructive total loss, the value of Western Assurance Go. op Toronto r p,n,ry 
unrepaired wreck ought not, generally speaking, [1903] 1 K, B. 370 ; 72 L ,1 R n 

to be taken into account at all k. T. 362 ; 9 Asp. M, ( !. ;m ; « Gas/lijs 

Decision of Bigham, J. affirmed. ' •* Bighum, J, 

Dictum in Young v. Turing ((1841) 2 Man. & 168. “ Repaired Value"- -Insured i Rue to he 

G. p. 601 ; 58 R. R. 477, 484) not followed. fallen ^ as Repaired Value for determining the 
Angel r. Merchants’ Marine iNsintAxnid W l— Where a 


Angel r. Merchants’ Marine Insurance n«vd^ W)-Where a 

[Co., [1903] 1 K. B. 811 : 72 L. J. K. B 498 • i *25 i *• L u, a< <9c insured value of 

51 W. R. 530 ; 88 L. T. 717 ; 19 T. I,. R 395 ’ t0 f , t f ken , as , ihc repaired value in 

8 Com. Cas. 179; 9 Asp. M. C. 406— C A* tfjf wl ,\ ether Bh< f htt8 bectmui » construe- 

1 * tlve total loss, the meaning i H that the vessel is 



37 S 


INSURANCE. 


374 


Marine — C ' 'anti nucd. 

not merely to be made seaworthy nor is she to 
be reconstructed, but, so far as repairs cm effect 
it, she is to be made of the same classification 
and as nearly as possible the thing that was 
valued. 

North Atlantic Steamship Go., Ld., r. 13 trait, 

[(1904) 20 T. JL R. 266; 9 Com. Cas. 164— 

Kennedy, J. 

169 . Construct} re Total Loss — Policy on, Cattle. 

— Prohibition o?i Landing — “ Pest ra infs of 
Princes and People Slaughter of Cattle at 
Sea — Notice of Abandonment — Suing and 
Labouring Clause --Particular A re rage Loss — 
Inability to land Cattle at any other Port — j 
Loss of Advanced Freight — Insurance Premiums j 
and Shipping Charges paid.'] — Cattle were I 
insured on a voyage from Liverpool to Buenos ! 
Ayres against the usual marine risks, including 
restraints of princes and people, and also against 
all risks of mortality and injury from any cause 
whatever. On arrival at iiuenos Ayres the cuttle 
were not allowed to be landed by order of the 
Argentine Government on account of certain I 
other cattle on board suffering from cattle | 
disease. The cattle insured were taken to sea 
and slaughtered, and in doing so the assured j 
acted as a prudent uninsured owner would have ! 
done. No notice of abandonment was given to ; 
the underwriters. j 

Held— that, as, in the circumstances, it was ; 
not impossible that the difficulty of landing the ; 
cattle might have been got over, the loss was : 
not an absolute one, but was a constructive j 
total loss, and the underwriters were not liable j 
for the loss in the absence of a notice of ; 
abandonment. 1 

Mansell & Co. v. Hoadk, (1904) 20 T. L. It, I 

f 150 — Walton, »i. j 

170 . Total Loss —('apt ure ~~ Time Policy on 
Disbursements — Perils of the. Seas- — If a minted i 
Free of Cujdurc, Seizure, and Detention , and 
Consequence of Hostilities — .Vent rat Ship carry - | 
ing Contraband of War- Damage by ('ollision ' 
•with Ire causing Leahs — Capture by Belligerent 
before making Port of Jtcfuge — Beaching of 
Vessel — Subsequent (Condemnation by Prize : 
Court -Divesting of Property — Liability of 
Underwriters.'] — A vessel carrying contraband ! 
of war and bound for V. was insured against 
perils of the seas on a time policy for disburse- 1 
ments in respect to total loss only. 

The policy contained the clauses :— u War- 
ranted free from all average, being agu'nst the j 
risk of total loss only. A total loss or construe- j 
five total loss paid by underwriters on hull and 1 
machinery to constitute a total loss under tins] 
policy.” 4i Warranted free from eapf u re, seizure, ! 
and detention, and the consequence of hostile ; 
ties. , . j 

The effect of the policy ns agreed was that, j 
although the policy was a policy for disburse- j 
meats and in respect, of a total loss only, the) 
point was the same as whether the ship was ! 
totally lost. The vessel, by reason of leaks J 
caused by collision with ice, gave up going] 
directly to V'., and made for a port of refuge. i 


The vessel, which had a good chance of reach- 
ing the port of refuge, was stopped by belli- 
gerents, who put a prize crew on board, and 
ordered the vessel to proceed to Y., where a 
prize court was sitting. 

On the voyage to Y., by reason of the leaks 
caused by the collision with ice becoming worse, 
the vessel was beached and became a total loss. 
The vessel was subsequently condemned by the 
prize court. 

In an action against underwriters to recover 
as for a total loss by peril of the seas 

Held — that the underwriters were not liable 
under the policy. Mere capture without con- 
demnation by the prize court did not divest 
the property in the ship from the shipowner. 
Where there was such condemnation, the pro- 
perty in the ship passed as from the time of 
capture. The loss was a total loss by capture, 
and the owner, having no further interest, could 
not lose the vessel again. 

Sc mb l c , that the shipwreck was not a loss in 
consequence of hostilities within the meaning of 
the warranty, 

Andersen r. Marten, [1907] 2 K. B. 248 ; 76 

[L. J. K. P». (574 ; 97 L. T. 375; 23 T. L. It, 
534 ; 12 Com. Cas. 309— Channell, J. 

171. Total Loss — Va hied Pol i eg o n Sh 1 p — Sum 
Insured less than stated Value — Ship sunk by 
negligence of another Ship — Division of Amount 
recovered from Ship in fault.] — A ship was 
insured for £1,000, her value being stated in the 
policy as A 1,350. During the currency of the 
policy the ship was sunk by the fault of another 
ship, and the underwriters paid to the owners 
£1,000, Subsequently the owners brought an 
action against the ship in default, and liability 
being admitted, the claim was referred to the 
registrar, who assessed the value of the insured 
skip at £1,000. This sum was paid into Court. 
The owners of the insured ship contended that, 
as they were their own insurers for £350, they 
were entitled to S‘,ths of the £1,000. 

Held — that this contention was correct. 

Decision of Deane, J. (22 T. L. It. 475) 
affirmed. 

The Commonwealth (or The Welsh Girl), 

[1907] T. 216 ; 76 L. J. I\ 106 ; 23 T. L. Ik 

420 — 0. A 

See also No. 82. 

(p) Warranty. 

172. Implied Warranty of Seaworthiness — 
“ Bound Voyage ” — Insufficient Coal — Spars 
Burnt — “ Loss through Negligence of Master ” — 
ki Held eo re red in ease of any Breach of Warranty 
at Premium to he arranged,'*] — So far as coaling 
is concerned, the implied warranty of seaworthi- 
ness is an undertaking tlmt the ship shall be 
sufficiently coaled for the whole voyage, either 
at the starting point or (if that be impossible) 
at convenient, poits en route. 

The master of the plaintiffs’ vessel omitted by 
negligence to take on board sufficient, coal at an 
intermediate port on a u round voyage, and had 
to use spars, At*., as fuck The plaintiffs claimed 
the value of the spars from the underwriters. 
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The policy contained, amongst other clauses, 
the following:— (1) “ To cover loss through 
negligence of master ” ; (2) “ Held covered in 
case of any breach of warranty ... at a 
premium to be hereafter arranged.” 

Held — ( 1) That the implied warranty of sea- 
worthiness was broken by the vessel leaving an 
intermediate port with insufficient coal to reach 
her next destination ; 

(2) That the damage was not proximately due 
to the master’s negligence, within the negligence 
clause, but to a voluntary act ; 

(3) That the warranty clause applied, but 
that the underwriters, on being informed of the 
nature of the breach of warranty, might reason- 
ably have asked a premium equal to the amount 
claimed, and therefore there must be judgment 
for the defendants ; 

And, also (obiter), that the loss claimed was a 
general average loss, and not one within the 
“ suing and labouring ” clause. 

The Vortigern ([1899] P. 140; 47 W. R. 437 ; 
68 L. J. P. 49 ; 80 L. T. 382 ; 15 T. L. R. 259 ; 
8 Asp. M. C. 523) followed. 

Decision of Bigham, J. ([1903] 1 Iv. B. 367 ; 
72 L. J. K. B. 59 ; 51 W. R. 447 ; 88 L. T. 207 ; 
19 T. L. R. 107 ; 8 Com. Cas. 78) affirmed. 
Greenock Steamship Co. v . Maritime 

[Insurance Co., Ld., [1903] 2 K. B. 657 ; 72 

L. J. K. B 868 ; 89 L. T. 200 ; 19 T. L. R. 680 ; 

9 Asp. 364 ; 52 W. R. 186 ; 9 Com. Cas. 41 ; 

9 Asp. M. C. 463- C. A. 

173. u Xot to proceed East of Singapore ” — 
Voyage to a Tort East oj Singapore — Vessel 
Lost before Shigapore reached.] — A time policy 
of marine insurance contained the following 
warranty : “ Warranted not to proceed east of 
Singapore.” The vessel was chartered to carry i 
coals from Cardiff to a port east of Singapore. | 
While on her voyage she was wrecked off the 
Tunis coast and lost. 

Held— that the loss was covered by the policy, 
as at the time of the loss there had been no ! 
breach of the warranty. 

Colledge v. If arty ((1857) 6 Ex. 205, and 
Simon, Israel 4' Co. v. Sedgwick, [1893] 1 Q. B. 
303 ; 62 L. J. Q. B. 163; 41 W. R. 163; 67 
L. T. 785 ; 7 Asp. M. C. 245 — C. A.) distinguished. 
Simpson Steamship Co., Ld. v . Premier 

[Underwriting Association, Ld., (1905) 

53 W. R. 512 ; 92 L. T. 730 ; 21 T. L. R. 485 ; 

10 Com. Cas. 198 ; 10 Asp. M. C. 127. 

— Bigham, J. 


INTEREST. 

See Bankruptcy ; Contracts? ; Money. 


INTERNATIONAL LAW. 

And see Aliens, 6, 

Annexation — Liabilities of Conquered State — 
Creditor's Right against Conquerors — Municipal 


Courts.] — There is no principle of international 
law by which a conquering State becomes liable 
(apart from express stipulation) to discharge the 
outstanding liabilities of a State conquered and 
annexed by it. 

Before the outbreak of the South African war 
a company’s gold won from a mine in the 
Transvaal was seized by the Government of that 
country. On a petition of right 

Held — that the suppliants had no right which 
could be enforced against the Crown in any 
municipal Court. 

West Rand Central Gold Mining Co., Go. 

[r. The King, [1905] 2 K. li. 39! ; 74 L. J. 

K. B. 753 ; 53 W. It. 660 ; 93 L. T. 207 ; 21 
T. L. U. 562— Sup. Ct, 


INTERPLEADER. 

And see Bankruptcy, 236 : Bills ok 
Sale Court, 39, 43 ; County 
Courts ; Execution. 

1. Appeal — Summary .Derision of Judge on 
Point of Law — Xo Appeal — R. S. C n Ord . 57, 
rr. 9, 11.] — Where in interpleader proceedings u 
judge decides the question as being one of law 
under Ord. 57, r. 9, without directing the trial 
of an issue, or directing a special case to be 
stated, his decision is not subject to appeal, even 
by leave. 

In re Tarn ([1893] 2 Gh. 280; 62 L, J. Ch. 
564; 41 W. 1L 397 ; 68 L. T. 311— C, A.) 
followed. 

Van Laun& Co. /*. Baring Brothers A Go., 

[Ld.— Lkwison, claimant, [1903] 2 K. R 

277 ; 72 L. J. K. B. 756 ; 52 W. JR. 59 ; 89 L.T, 

120— G. A. 

2. Appeal — Summary Decision of Judge— 
Decision to deal with matter in summary manner — - 

Value of Subject-matter exceeding £50 OrdJ>7, 

r. 8.]— Upon ah interpleader summons at Cham- 
bers, where the value of the subject-matter in 
dispute exceeded £50, the Master decided to 
dispose of the claim in a summary manner, and 
adjourned the summons for the production of 
evidence. The judge affirmed the decision of 
the Master, but gave leave to appeal. 

Held — that the decision of the judge that 
the matter should be dealt with summarily 
was a summary decision within Ord. 57, r. 8, 
from which no appeal lay, though the value of 
the subject-matter in dispute exceeded £50, 

Harbottle r. Roberts— Peel, claimant, 

[1905] 1 K. B. 572 ; 74 L. J. K. R 310 ; 53 

W. R. 291 ; 92 L. T. 723 ; 21 T. L, U. 273— 

G. A . 

3. Bailee— Jus tertii — Estoppel — H. S. (\, 
Ord. 57, rr. 1, 2.]— A bailee who is estopped 
from setting up the j us tertii may nevertheless 
be entitled to relief by way of interpleader. 

Dicta in Attenborough v. St. Katharine's 
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Bock Co. ((1878), 3 C. P. D. 450 ; 47 L. J. C. V. 
753 ; 25 \V. R. 5 S3 ; 38 L. T, 104) followed. 

Ex parte Mersey DOCKS AM) Harbour 

Y Board, i 1899] l Q. 15. 545 ; 68 h. 4. Q. B. 

510 * 47 \V. U. 305 ; SO h. T. 143 ; 13 T. L. R. 

1 1)1) 0. A. 

4. i5/;va />/ Zsvo/fl — Goods Seized by Sheriff — 
('luim hy Third Person — Part of (rood a mid by 
Order— Money paid into Court. ] — A sheriff under 
writs of Ji. fa', seized all the goods in a debtor’s 
house. X. claimed all the goods. AIL the 
creditors except T. abandoned their executions, 
a;d on the interpleader summons the sheriff 
was ordered to sell sufficient goods to satisfy 
T.'s execution and to pay the proceeds into 
Court. He did so, and a quantity of goods 
remained unsold. 

Held— tliafc the proper form of issue between 
X. and T. was whether the goods seized and sold 
by the sheriff, or some part thereof, were the 
property of X. as against T. 

Terr r. Powell— Rowell, claimant, (11)05) 
[03 L. T. 458 — C. A. 

5. Coodr t alten in Execution — Claim — Pay- 
ment into Court hy Claimant of Value of Goods— 
Withdrawal of Sheriff — Seizure hy Second 
E.reeution Creditor — Claim by same (iuimant — 
Order to Pay ayain into Court Value of Goods.] 
— Uoods taken in execution were claimed by a 
third person, and an interpleader order was made 
that, upon payment into Court hy the claimant 
of the value of the goods, the sheriff should with- 
draw. Payment into Court was made, and the 
sheriff withdrew. The goods were then seized 
by another execution creditor, and the same 
claim was again made. 

Held— that, upon the second execution, the 
interpleader order should direct the sheriff to 
withdraw only upon payment info Court by the 
claimant of the full value of the goods, that 
being le*-s than the amount of the judgment. 

Kotchib v. Golden Sovereigns, Ln., f 1808] 

[2 Q. B. 254 ; 57 h. 4. Q. B. 722 ; 78 h. T. 4 (HI ; 

45 W*. it. 515— C, A. 


for holding that the sale will produce more than 
sufficient to answer the just claims of the grantee, 
so as to leave a surplus available for the execution 
creditor. 

Forster v. dowser ((1897) 2 Q. B. 362) 
considered. 

Decision of Ridley, J. reversed, 

Semitic , that sect. 11 of the Bankruptcy Act, 
1890, only puts an end to an execution at the 
option of the trustee in bankruptcy, and if he 
chooses to assert his rights under that section 
the execution creditor has none ; but that if the 
trustee, instead of asserting his rights, supports 
; the execution creditor, sect. 11 does not invalidate 
j the execution. 

| Stern r. Tegner, [1898] 1 Q. B. 37 ; 65 L. J. 
j [Q. B. 859 ; 77 L. T. 347 ; 4 Mans. 328 ; 46 
[ W. R. 82—C. A. 


8. Summons — Leave to Issue and to Serve out 
of Jurisdiction .'} — The Court has power to, and 
will in a proper case, give leave to issue and 
serve an interpleader summons out of the juris- 
diction, although no writ has been sued out 
against the applicant in relation to the subject- 
matter of the proposed interpleader proceedings. 

City of Dublin Steam Packet Co. v. Cooper 
[and Others, [1899] 2 Ir. R. 381— Q. B. 


INTERPRETATION 
DOCUMENTS. 

jS>v Dkeds and Documents 


OF 


INTERPRETATION 

STATUTES. 

/vr Statutes. 


OF 


6. Goods seized in Parent urn— Claim to Goods 
under an absolute Mil of Sale — Power to order 
S tie— It. S. (\, Ord . 57 . r. 12. j -There is power 
in interpleader proceedings for the Court to 
order a sale of the goods seized in execution, 
when a claim is made to the goods under an 
absolute bill of sale. The power to do so is not 
confined to the cases which are now dealt with 
by Ord. 57, r. 12, 

Paquin, Ld. i\ Roiunhox, (1903). 83 L. T. 5— 

[C. A, 


INTERPRETATION OF 
WILLS. 

Sre Wills. 


INTERROGATORIES. 


7. Goods t alien in Execution — Claim by j See Dr, SCO VERY. 

Holier of BUI of Sale — Order for Sale — Juris- j 

diction — 0/v/. 57, 12— Bankruptcy Act , 1890 s 

(53 & 54 Viet, c. 71), at. 11.] — Ord, 57, r. 12, was 

not intended to deprive a secured creditor of his 

security, and the jurisdiction conferred thereby INTESTACY. 

ought not to be exercised against the grantee of 

a bill of sale unless there is a reasonable ground See Descent and Distribution 
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INTOXICATING LIQUORS. 

COL. 

X. Applications tor New Licences 371) 


II. Renewal of Licences. 

(a) Jurisdiction and Procedure . 381 

(b) Compensation on Refusal . . 31)9 

II Transfers and Removals . . 106 

V. Offences. 

(a) Refusal to Leave Licensed 1 ’re- 

mises 110 

(b) Sale by Unlicensed Person . 411 

(c) Sale at Unlicensed Place . . 414 

(i d ) Selling or Keeping Open during 

Prohibited Hours . . .417 

(e) Miscellaneous Offences . . 422 

Y. Sale to Children .... 423 
yi. Habitual Drunkards . . .426 

VII. Miscellaneous 426 


And see Landlord and Tenant, 
Nos. 155-170. 

I. APPLICATIONS FOR NEW LICENCES. 

1. Application — Error in Xotieef] — Where 
there is a clerical error in a notice of intended 
application for a new licence, the licensing 
justices may overlook it. Accordingly, where 
an application was intended to be made, and 
was in fact made, for an off beer and cider 
licence, and all the notices, save the notice 
served on the superintendent of police, spoke of 
an off beer and cider licence, while the notice 
served on the superintendent of police spoke of 
an on beer and cider licence, and it appeared 
that the superintendent of police was not misled, 
the justices had, notwithstanding the dis- 
crepancy, jurisdiction to entertain the appli- 
cation, and in their discretion to grant an off 
licence. 

Ex parte Clayton, (1899) 63 J. r. 788— Div. 

[Ct. 

2. Application for Grant subject to future 
consideration of Plans — Hearing of Application 
adjourned — Bight of Person to appear in 
opposition for the first time at the Adjourned 
Meeting Upon an application for a provisional 
licence, the licensing ]ustices announced that 
they were inclined to grant the licence if certain 
alterations were made in the plans of the pro- 
posed building, and that they wished to take 
time to consider the question of monopoly value ; 
they accordingly adjourned the general annual 
licensing meeting for a month. At the adjourned 
meeting certain persons appeared for the first 
time and asked to be heard in opposition to the 
grant of the licence. The justices refused to 
hear them. 

Held— that as the justices had really decided 
at the earlier meeting to grant the licence, their 
refusal to allow the question to be re-opened was 
right. 

Ex PARTE FeARN AND BOUCHER, (1905) 69 
[J. R. 177—0. A. 

And see No. 8, infra. 


1 3. Confirming Authority— Disqualification ^ of 

Justice, — Holding Shares in Brewery — Forgetful- 
ness — Penalty — Licensing Act , 1872 (35 k 30 
Viet. c. 94), s. 60.] — A justice of the peace who 
held some shares in a brewery whieh carried on 
business in the licensing district sat as a justice 
on the confirming authority on the hearing of an 
application to confirm I lie grant of a new licence, 
forgetting that he held the shares, was ordered 
to pay a penalty of .CIO and costs for acting 
while disqualified under sect. 6 0 of the Licensing 
Act, 1872. 

Attorney-General r. Ball, (1902) 66 J. v . 

[553 — Thillimore, J. 

4. Confirming Authority — Disqualification of 
Justice — Ileal likelihood of Bias — Agreement 
between Corporation and Applicant for Licence — 
Member of Corporation sitting at Licensing 
Sessions — Certiorari — Licensing Act , 1872 (35 k 
36 Viet. c. 94), ss. 38, 43.]-- An agreement was 
entered into between the corporation of a 
borough, which had purchased a licensed house 
for a street improvement, and a firm of brewers, 
whereby the latter agreed that if they obtained 
a new licence fora public-house in another street 
they would pay the corporation £10,000, and 
the corporation agreed that they would there- 

! upon close the licensed house they had purchased 
and would not apply fora renewal of the licence, 
the £10,000 to be repaid if the High Court 
should revoke the grant of the licence. Certain 
members of the corporation, who had taken an 
active part in negotiating the agi cement, sat as 
justices both upon the licensing committee and 
at the confirming meeting when the new licence 
was granted. Upon an application for a writ of 
certiorari to bring up the order of the justices 
confirming the grant of the licence for the 
purpose of quashing it : — 

Held — that there was a real likelihood of 
bias in the members of the corporation who hud 
taken an active part in negotiating the agree- 
ment and who sat as justices, and that a writ of 
certiorari would lie to bring up the order of 
the confirming authority for the purpose of 
quashing it. 

Beg . v. Manchester Justices ([1899] 1 Q, B, 
571 ; 68 L. J. Q. B. 358 ; 63 J. \\ 360 ; 47 W. It. 
410; 80 L. T. 531— Div, Ct., No. 9, infra) 
approved of. 

Decision of Div. Ct. (65 J. l\ 581 ; 81 
L. T. 591 ; 17 T. L. It. 484) reversed. 

Rex r. Sunderland JJ. [1901] 2 K. B. 357 ; 

[70 L. J. K. B. 946 ; 65 J. P. 598 ; 85 L. T. 

183 ; 17 T. L. R, 551— C. A. 

5. Confirming Authority — Disqualification of 
Justice — Beal likelihood of Bias— Justice 
holding Shares in Brewery Company- — Offer to 
give up Site of old Licensed Premises to Corpora- 
tion — Justices also Members of Town Council — 
Licensing Act , 1872 (35 & 36 Viet. c. 94), ss. 38, 
60.]— An application was made to the licensing 
committee of the borough of Tamworth for the 
removal of a licence to new premises. A sugges- 
tion was made at the hearing before the licensing 
committee that if the transfer was granted 
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another licence won hi be surrendered and that 
part of the site of the oh l premises would be 
jriVLMi up to the corporation for the purpose 
ot a public improvement by widenin'? the 
roadway. Throe of the licensing committee 
were members of the town council, and one 
of the committee had a pecuniary interest in a 
brewery company carrying on business in the 
neighbourhood. * The committee granted the 
transfer. The transfer was confirmed by the 
confirming authority, which included the four 
justices above mentioned, bm the offer as to the j 
giving up of part of the site of the old licensed j 
premises was withdrawn. 

Held — that there was not in the circum- 
stances a real likelihood that there would be a 
bias on the part of the justices who were mem- 
bers of the corporation, and that the transfer of 
the licence was valid. 

The test laid down in lti,r v. Sunderland 
Mice* ([HMH] 2 K. B. 357 ; To L..L K. B.943; 
1)5 J. P. 598 ; 85 L. T. 1X3 ; 17 T. J,. K. 555— 
0. A. t stuped) applic<i. 

Held, also, that the transfer was not invalid 
by reason of proviso (3) to sect. 30 of the 
Licensing Act, 1872, though the justice holding 
brewery shares had adjudicated. 

Hex r. Tempest and Others, (KM»2) 33 J. P. 

[472 ; 81 ) L. 585 — Div. CM. 

6. Confirming Author'd tj —Sitting on Court — 
Jurisdiction — ( Yrtiorari I tea l Resident 
Holder and Occupier *' — Sleeping on Premises — 
Beerhouse Act , 1840 (3 & 4 Viet. c. 31), *. 1.] — 
The confirming authority who sit; to confirm 
licences under the provisions of the Licensing 
Acts situs a Court, and therefore if they confirm 
a licence granted to a person who is not legally 
qualified to hold it, or a licence granted by 
justices without jurisdiction to do so, a writ of 
certiorari will lie to bring up their order to be 
quashed. 

Beg. v. Sharman {[1838 J 1 Q. B, 578 ; 37 
L. J. Q. B. 430 ; 32 J. 15 233 ; 13 W. It. 337 ; 78 ; 
L. T. 320 — Div. Ct.) distinguished. 

The licensing justices have no power to grant \ 
a certificate, under sort. 2 of the Beerhouse Act, j 
1840, for a licence to sell beer or cider by retail, ' 
unless the applicant: sleeps upon the premises in j 
respect of which he applies to be licensed. 

Beg. v. A Urn eg ((1871 ), 35,1. P. 53 1) approved. 

Keg. r. Manchester JJ. f 1X99] 1 Q. B. 

[571 ; 38 L. J . Q. B, 358 ; 33 J. P. 330; 47 
\V. It. 410; m L. T. 531 — Div. t?t. 

7. Grant of licence on Money Payment — 
Certiorari— Main lain us. J-- A licence may not be 
granted upon the condition that the licensee 
pays a sum of money to be devoted by the 
justices for public purposes. 

Upon the grant of such a licence u mandamus 
will lie, on the application of the objectors, for 
the justices to hear and determine according to 
law. 


A certiorari to quash the grant cannot go 
against a licensing meeting. 

Keg. r. Bowman, Ex parte Patton, [18981 1 

[Q. P>. 333 ; 33 J. P. 731 ; 37 L. J. Q.‘ B. 433 ; 

78 L. T. 230 ; H T. L. lb 303— Div. Ct. 

8. Monopoly Value — Bight of Public to be 
heard on (Question — hi raising „ [ct, 1 304 (4 Edw. 7, 

r. 23), s. 1, subs. 2.] — Qurere, whether members 
of t he public have any right to be heard when 
justices are considering the monopoly value to 
be placed upon a licence under sect. 4, sub-sect. 2 
of the Licensing Act, 1904. 

Ex parte Fearn and Boucher, (1905) 69 
[J. P. 177— 0. A. 

A nd see No. 2, supra. 

9. Monopoly Value — Report of Surveyor — 
Evidence not on Oath — Order of Confirming 
Authority — Licensing Act, 1904 (4 Edw. 7, c. 23), 

s. 4.] — Upon an application for a new on-licence, 
the licensing justices made a grant fixing the 

: monopoly value at £2,250. The confirming 
i authority, upon tiic report of their valuer, not 
: upon oath, fixed the monopoly value at £5,000, 
| and made an order that the licence should be 
; confirmed, and that the conditions attached to 
| the licence under sect. 4 of the Licensing Act, 

| 1901, should, with the consent of the licensing 
1 justices, be varied by fixing the monopoly value 
at £5,000. The licensing justices refused to con- 
. sent ; and thereupon the applicant applied for a 
mandamus to the confirming authority to deliver 
a certificate of confirmation of the licence, or for 
a mandamus to hear and determine the applica- 
tion for confirmation. The Divisional Court 
held that the meaning of the order of the con- 
firming authority was that the confirmation 
should be conditional upon the licensing justices 
consenting to the monopoly value being increased 
to £5,000, and they refused a mandamus to deliver 
a certificate of confirmation ; but they held that 
the confirming authority were not entitled to act 
upon the report of their valuer not upon oath ; 
and they granted a mandamus to hear and 
determine the application. The applicant 
appealed upon the first point. 

Held— that the confirmation was conditional 
upon the consent of the licensing justices to the 
increase of monopoly value. 

Kkx v, Jackson and Others, (1907) 71 J. P. 25 ; 

[33 L. T. 77 ; 23 T. L. lb 18, 128— Div. Ct. 

and C. A. 

10. Objector to — Oath by — Fees to Justices' 

; Clerh— justices' Clerks Act , 1877 (40 k 41 Viet. 
: e. 43), #. 8— Alehouse Act , 1828 (9 Geo. 4, c. 61), 

; a-. 15.] — On the grant of a licence the only fees 
j payable to the clerk of the licensing justices are 

those set out in sect. 15 of the Alehouse Act, 

; 1828, and sect. 33 of the Licensing Act, 1872. 

| Therefore, there is no liability on a person 
! opposing the grant of a new licence at a general 
j annual licensing meeting, to whom, before giving 
evidence, an oath is administered, to pay any 
1 fee to the clerk to the licensing justices, ' and 
l this is so even where a local authority has made 
I a table of Court fees, approved by the Secretary 
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of State under sect, 8 of the Justices’ Clerks 
Act, 1877, which includes the following : “ Oath 
— Every oath, affirmation or solemn declaration 
not otherwise charged, 1*.” 

WHITTUCK r. WITHY, [1907] 2 K. B. 526 ; 76 

[L. J. K. B. 773 ; 71 J. P. 317 ; 96 L. T. 912 ; 

23 T. L. R. 458— Div. Ct. 

11. Objection — Bight of Person to object with- 
out being sworn — Jurisdiction of Justices to 
require Objector to be sworn — Discretion of 
Justices — Certiorari — Mandamus.] — On the 
hearing of an application for a new licence to 
justices sitting at the general annual licensing 
meeting, several witnesses were called in favour 
of and against the granting of the licence, all of 
whom were sworn and gave their evidence on 
oath. A resident in the parish then came for- 
ward and claimed to make statements in oppo- 
sition to the granting of the licence, but the 
justices refused to hear his evidence unless he 
were sworn. He refused to be sworn, and the 
justices refused to hear him and granted the 
provisional licence, which was afterwards con- 
firmed by the confirming committee. 

Upon an application for a certiorari to quash 
the provisional licence, or for a mandamus to the 
justices to hear and determine : — 

Held — that certiorari was not applicable, on 
the ground that the justices were not sitting as 
a court of summary jurisdiction, but were sitting 
merely for administrative purposes, and that 
therefore the licence was not a judicial order in 
respect of which certiorari would lie, and on the 
ground that the applicant had not shown that 
he was a party aggrieved. 

Held, also (discharging the rule for the 
mandamus ), that the justices had a discretion to 
impose the obligation of an oath upon persons 
wishing to give evidence, and in the exercise of 
that discretion they had a right to refuse to hear 
the objector unless he were sworn. 

Rex v. Sharman, ex parte Denton, [1898] 1 

[Q. B. 578 ; 62 J. P. 296 ; 67 L. J. Q. B. 460 ; 

78 L. T. 320 ; 14 T. L. R. 269 ; 46 W. R. 367 

— Div.Ct. 

12. Pi'ovisional Licence — Confirmation — Oppo- 
sition to Confirmat ion— Pules of Practice impos- 
ing Conditions upon Person opposing Confirmation 
of Grant — Validity of Pules —Licensing Act , 1872 
(35 & 36 Viet. c. 94), ss. 37 and 43.] — Sect. 43 
of the Licensing Act, 1872, provides that any 
person who appears before the licensing justices 
and opposes the grant of a new licence, and no 
other person, may appear and oppose the con- 
firmation of the grant by the confirming 
authority, and the section gives the justices of 
the county in quarter sessions power to make 
rules as to the proceedings to be adopted for 
confirmation of new licences. 

Under this section a court of quarter sessions 
made a rule that every person intending to 
oppose the confirmation of any provisional 
licence should, within seven days after the grant 
of such provisional licence, give notice to the 


applicant and to the clerk of the pence of his 
intention to oppose the confirmation : — 

Held — that this rule imposed upon the statu- 
tory right of the person who had opposed before 
the licensing justices to oppose before the con- 
firming authority, an additional condition which 
the statute bad not imposed, and that the rule 
was therefore ultra circs and bad. 

Red. v. LondoniJJ., ex parte Needes, [ 1 898J 2 

[Q. B. 340 ; 62 J. P. 422 ; 67 L, J. Q. B. 618 ; 

79 L. T. 156 ; 14 T. L. R. 381 ; 16 W. U. 128 

— Div. rt. 

13. Provisional Licence — Premises in course 
of Construction — Grant for Seven Years from 
Date of Pinal Order after Completion— Ju rlsdie- 
tion of Justices — Licensing Act , 1871 (37 A 38 
Viet, c, 49), s. 22 ; Licensing Act , 1904 (4 Edw. 7, 
c. 23), .s'. 4 (3).] — On February 27th, 1905, 
justices granted a provisional licence to premises 
under construction, such licence to be in force 
for seven years from the date of the declaration 
by the justices under sect. 22 of the Licensing 
Act, 1874, that the proposed house had been com- 
pleted in accordance with the approved plans. On 
May Nth application was made to the county 
licensing committee for the confirmation of the 
licence, but was not entertained on the merits 
on the ground that it was bad on the face of it, 
and that it appeared to he a licence for a longer 
term than seven years. 

Held — that such licence was not void under 
the Licensing Act, 1904, sect. 4 (3), as being for 
a longer term than seven years, because a pro- 
visional licence is not operative as a licence till 
the house has been completed and the final 
order made. 

Rex v. Johnstone and Others, ex parte 

[COBBOLD, [1906] 1 K. B. 228 ; 75 L. J. K. B. 

229 ; 70 J. P. 118 ; 54 W. R. 347 ; 94 L. T. 

377; 22 T. L. R. 226— Div. i% 

II. RENEWAL OF LICENCES. 

(a) Jurisdiction and Procedure, 

And see Magistrates, No. 6. 

14. Appeal — Appearance of Justices — Km ploy - 
went of Justices ’ Clerh as Solicitor — County 
Solicitor not employed — Jurisdiction of Quarter 
Sessions as to Costs — Alehouse Act, 1828" (9 Geo, 4, 
c. 61), s. 29 —Licensing Act , 1902 (2 Edw, 7, c, 28), 
s. 20.]— The licensing justices in a county where 
there was a county solicitor paid by salary whose 
duty it was to represent the justices in all judicial 
business, including the defence of appeals from 
their decisions under the Licensing Acts, em- 
ployed their own clerk as their solicitor in two 
appeals brought against their refusal to renew 
two licences. One appeal was successful and 
the other was dismissed. The quarter sessions 
expressed the opinion that the licensing justices 
had acted wrongly in disregarding the general 
practice to employ the county solicitor, as there 
were no special circumstances to justify them -in 
departing from it. They held that the extra 
costs incurred by such a course had not been 
properly incurred, and, in granting the justices 
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their costs on both appeals, disallowed the per- 
sonal profit charges of the solicitor. 

Held — that the quarter sessions had no juris- 
diction to make such an order, and that a 
mandamus must issue to them to hear and 
determine the application according to law, 
and that the orders already made must be 
quashed on certiorari. 

Hex r. West Hiding JJ., [1904] 1 K. B. 545 ; 73 

[L. J. K. B. 224 ; 68 J. 1\ 167 ; 52 W. K. 540 ; 

90 L. T. 381 ; 20 T. L. B. 211— Div. Ct. 

15 . Appeal — Costs — Taxation out of Sessions 
Consent — Licensing Act , 1902 (2 Edw. 7, c. 28), 
s, 20.] — Five licensing appeals from the same 
licensing division were heard at the same quarter 
sessions and were dismissed. No express con- 
sent was given to tax the respondent justices’ 
costs out of sessions. Subsequently the solicitors 
for the several appellants and the respondent 
justices met at the office of the clerk of the peace 
for the purpose of proceeding to the taxation of 
the several bills of costs. Before the taxation 
began it was agreed by all the parties present, 
including the clerk of the peace, that the items 
which were common to all the respondents’ bills 
should be apportioned against the several appel- 
lants. One bill was taxed on this basis. It 
was then objected on behalf of W., one of the 
appellants, that there was no consent to tax out 
of sessions the bill against W. 

Held — that there was evidence of conduct 
from which consent to tax out of sessions might 
be implied. 

Queers, whether sect. 20 of the Licensing Act, 
1902, applies to the taxation of costs between an 
unsuccessful appellant and respondent justices. 

Hex v. Cumberland JJ., (1904) 68 J. P. 153— 

[Div. Ct. 

16 . Appeal to Quarter Sessions — Costs of 
Licensing Justices — Payment by Treasurer of 
County Fund — County Borough not having a 
Court of Quarter Sessions — “ Place ” — Alehouse 
Act , 1828 (9 Geo. 4, e. 61), ss. 29, 37 — Local 
Government Act, 1888 (51 k 52 Viet. c. 41), s. 32.] 
— By the Alehouse Act, 1828, s. 29, the costs 
of justices arc, in the event of a reversal of their 
decision, to be paid by the treasurer of l ' the 
county or place in anti for which such justices 
whose judgment shall have been so reversed 
shall have acted on the occasion when he shall 
have given such judgment”; and by sect. 37, 

county or place” was defined as including 
amongst other things “ town corporate.” There 
had been a series of decisions showing that 
u place ” meant a place having a separate court 
of quarter sessions. 

The city of Coventry had a separate commis- 
sion of the peace, but had not had a Court of 
quarter sessions since 1842, when the Court was 
abolished by 5 k 6 Viet. c. 110. By the Local 
Government Act, 1888, Coventry was made a 
county borough. It was not subject to be 
rated to the county rate. It paid many con- 
tributions from its borough fund to the county 

B.D. — VOL. II, 


fund for certain matters of common expendi- 
ture, but it was for general financial purposes 
separate from the county. 

Held — that, Coventry not having a Court of 
quarter sessions, and being liable to contribute 
to quarter sessions expenses, was not a “ place ” 
within the meaning of sect. 29 of the Alehouse 
Act, 1828 ; that although the Act of 1888 had 
made very extensive alterations in the relations 
of boroughs to counties, it had not clearly pro- 
vided that the liability to the costs of certain 
justices of Coventry as unsuccessful respondents 
to an appeal to the quarter sessions against their 
refusal to renew the licence of a public-house 
should be transferred from the county of 
Warwick ; and further that, as the city had to 
contribute to similar costs from other parts of 
the county, it was only just to assume that the 
liability was intended to remain with the county 
of Warwick. 

Hex v. Warwickshire JJ., [1902] 2 K. B. 

[101 ; 71 L. J. K. B. 505 ; 6(5 J. P. 549 ; 86 
L. T. 568 ; 18 T. L. H. 492— Div. Ct. 

17. Application for 'Renewal — Filling-up 
Form of Application — Xon-attcndance.'] — In the 
division in which the appellant held a licence, 
persons who wished to obtain renewals had' to 
attend, or be represented, at the general annual 
licensing meeting. The appellant did not attend, 
nor was he represented. He had, however, pre- 
viously filled up, and returned to the clerk to the 
licensing justices, a form with reference to his 
licence. This form had been sent to all licensed 
persons in the division by the clerk to the 
justices in order that he might, from the returns 
made thereon, make up the register of licences 
and comply with the requirements of sect. 36 of 
the Licensing Act, 1872. 

Held — that this was an application for renewal 
by the appellant. 

[ Carman r. St. Margaret’s JJ., (1900) 64 

[J. P. 488 — London Quarter Sessions — W. H, 
McConnell and other Justices. 

18 . Alteration of Premises — Conditional Re- 
newal — Appeal — Jurisdiction of Recorder — 
Appeal against Order of Borough Justices — Ale- 
house Act , 1828 (9 Geo. 4, c\ 61), s, 27 — Licensing 
Act , 1902 (2 Edw. 7, v. 28), .v. 11, subs. 4.J 
— The owner of a fully-licensed public-house in 
the city of Bath applied to the borough justices 
at the annual licensing sessions for the renewal 
of the licence. The justices granted the renewal 
of the licence subject to certain alterations to be 
made in the licensed premises under the powers 
conferred on them by the Licensing Act, 1902, 
s. 11, sub-s. 4. The owner appealed to the 
quarter sessions for the city of Bath, and the 
recorder refused to entertain the appeal. Upon 
a rule nisi for a mandamus that the recorder 
should hear and determine it : — 

Held (Kennedy, J., dissentient e') — that the 
appeal lay to the recorder under sect. 27 of 
the Alehouse Act, 1828, and not to the quarter 
sessions for the county. 

Hex c. Kkcorder of Bath, [1904] 2 K. B. 570 ; 

[73 L. J. K. B. 848 ; 68 J. P. 438 ; 91 ,L. T. 

383 ; 20 T. L. B. 526 ; 53 W, H. 252— Div. Ct 

13 
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19. Alteration of Premises — Ordered as Con- 
dition of Renewal — Closing of Bark Entrance — 
“ Part of Premises where Intoxicating Liquor is 
Sold or Consumed ” — Power of Licensing Justices 
— Licensing Act, 1902 (2 Edw. 7, c. 28), s. 11 (1).] 
— Upon an application for the renewal of a 
licence, the licensing justices ordered that a back 
entrance leading to a passage on the licensed 
premises should be closed. It was proved that 
no intoxicating liquor was sold at or near the 
back entrance or in the passage, and no evidence 
was given that any intoxicating liquors were 
consumed at the back entrance or in the passage, 
but it was admitted that there was nothing to 
prevent such consumption. 

Held — that the licensing justices had juris- 
diction, under sect. 11 (4) of the Licensing Act, 
1902, to order the closing of the entrance, 
although it was not in that part of the pre- 
mises where intoxicating liquor was sold or 
consumed. 

Decision of the Div. Ct. ((>7 J . P. 409 ; 51 
W. R. 695 ; 19 T. L. R. 611) affirmed. 

Bushell r. Hammond, [1904] 2 K. B. 563 ; 73 

[L. J. Iv. B. 1005 ; 68 J. P. 370 ; 52 W. E. 453 ; 

91 L. T. 1 ; 20 T. L. E. 413—0. A. 

20. Alteration of Premises — Order for , on 
Application for Renewal — Keeping a Side Door 
Locked — Structural Alteration-Jurisdiction of 
Justices — Licensing Act , 1902 (2 Edw. 7, c. 28), 
s. 11 (4).] — Upon an application for the renewal 
of a licence, the licensing justices made an order 
in the case of a licensed house which had 
entrances into two streets, back and front, that 
one of the entrance doors to the bottle and jug 
department of the premises should be nailed up, 
and that the entrance door to the public bar in 
the same street should be kept locked and not 
used except for the private use of the licence- 
holder and his household. 

Held — that the locking of the door was not a 
structural alteration, and that the justices had no 
jurisdiction to make such order under sect. 11 (4) 
of the Licensing Act, 1902. 

Bushell v. Hammond ([1904] 2 K. B.5G3; 73 
L. J. K. B. 1005 : 68 J. P. 370 ; 52 W. E. 453 ; 
91 L. T. 1 ; 20 T. L. E. 413— C. A., No. 19, supra) 
distinguished. 

Decision of Div. Ct. (70 J. P. 157 ; 94 L. T. 
407 ; 22 T. L. R. 231) reversed. 

Smith v. Portsmouth JJ., [1906] 2 K. B. 229 : 

[75 L. J. K. B. 851 ; 70 J. P. 497 ; 54 W. IP 
598 ; 95 L. T. 5 ; 22 T. L. E. 650—0. A. 

21. Alteration of Premises — Substantially New 
Premises' — Refusal to Renew on Ground that 
House is not Necessary— Wine and Beerhouse 
Act , 1869 (32 & 33 Viet. <?. 27), s. 8.]— Where, on 
an application for the renewal of the licence in 
respect of a beerhouse licensed before and con- 
tinuously since the 1st of May, 1869, the licensing 
justices determine as a fact that, in consequence 
of alterations completed since the last renewal 
of the licence, the premises are substantially 
different from the. premises theretofore licensed, 


they have a discretion to refuse the renewal on 
the ground that the house is not necessary * 
having regard to the requirements of the 
neighbourhood. 

Judgment of Div. Ct. (63 J. P. 583) affirmed. 

Keg. v. Sheffield JJ., (1899) 63 J. P. 595— 

[C.A. 

22. Alterations — Undertaking by Applicant fa 
make alterations — Breach — Evidence of Bad 
Character .] — If an applicant for a licence under- 
takes to effect alterations, and fails (after receiv- 
ing a licence) to perform his undertaking, the 
fact may on a subsequent occasion be regarded 
as evidence of bad character. 

R. r. Dublin JJ., [1903] 2 Ir. E. 129— K. B. 

23. Annual Value of Premises — * Premises 

Licensed before 1872 — Short Break in Continuity 
of Licence — Licensing Art , 1872 (35 A 36 Viet . 
c. 94), 45,]— A beerhouse, which was first 

licensed in 1868, was licensed continuously until 
1886, when the renewal was refused. The 
licensee yielded up possession of the house on 
October 8th to a new tenant, who had not then 
obtained a transfer of the licence. The licence 
having expired on October 10th, the new tenant 
on October ]2tli obtained a transfer of the 
licence under the Alehouse Act, 1828, s. 14, 
and the licence was continuously renewed 
until September, 1900, when the renewal was 
refused on the ground that the annual value of 
the house did not amount to £30, as required by 
sect. 45 of the Licensing Act, 1872. The annual 
value of the house exceeded £16. 

Held — that, as the house was licensed at 
the time of the passing of the Licensing Act, 
1872, the requirements of sect. 45 of that Act as 
to value did not apply to it ; and that the break 
in 1886 made no difference. 

Decision of C. A. Qliss. Cozens- Hard v, L.J.) 
([1902] 2 K. B. 467 ; 71 L. J. K. B. 811 ; 60 J, P. 
644 ; 51 W. R. 38 ; 87 L. T. 345 ; 18 T. L. R. 721) 
reversed. 

Decision of Div. Ct. ([1901] 2 K. B. 740 ; TO 
L. J. K. B. 616 ; 65 J. P. 583 ; 49 W. E. 559 ; 84 
L. T. 656 ; 17 T. L. E. 486) restored. 

Igoe v. Shann and Others, [1903] A. C. 320 ; 

[72 L. J. Iv. B. 093 ; 67 J. P. 333 ; 89 L. T. 

105; 19 T. L. R. 598; 52 W. K. 11 1- 

II. L. (K... 

24. Beerhouse — No Bet r Sold for many Years 
— Privileged House — Jurisdiction to Refuse 
Renewal — Wine and Beerhouse Act , 1809* (32 
& 33 Viet. c. 27), ss. 8, 19.] — A beerhouse was 
licensed prior to May, 1869, and renmirud con- 
tinuously licensed down to 1898, but no beer had 
been sold in the house for many years. A new 
tenant, who had become the occupier of the 
premises, and who intended to carry on the busi- 
ness of the beerhouse, but to whom a transfer of 
the licence had been refused, applied at the 
annual licensing meeting for a renewal of the 
licence. 

Held— that the justices had no jurisdiction 
to refuse the renewal on the ground that no beer 
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had been sold in the house or that the house was 
not required by the neighbourhood, but that they 
were limited by sect. It) of the Wine and Beer- 
house Act, 1869, to the four grounds specified in 
sect. 8 of that Act. 

Mackrell v . Brentford JJ., [1900] 2 Q. B. 

[ 387 ; 69 L. J. Q. B. 748 ; 64 J. P. 663 : 48 

W. R. 648 ; 83 L. T. 31 ; 16 T. L. R. 439— 

' Div. Ct. 

25. Evidence — 1 louse not Required in Locality 
— Appeal — Ordnance Map Showing A umber of 
Public- houses in Immediate Vicinity — A r o Rot ice 
to Other Houses — Population Thick — Reigh- 
bourhood Troublesome to Police — Sufficiency of 
Evidence — Judicial Discretion.]-- Licensing 
justices objected to, and then refused, the renewal 
of a licence to a fully -licensed public-house. 
The only ground of objection in the notice of 
objection was “that the said licence is not 
required in the locality and neighbourhood.” 
The tenant and owners of the public-house 
appealed to quarter sessions, which upheld the 
decision of the justices. At the hearing a marked 
ordnance survey map was produced which 
showed that there was a very large number of 
both fully-licensed houses and beerhouses in the 
immediate vicinity of the public-house in ques- 
tion. Evidence was also given that no notice of 
objection had been served upon any of these 
houses except on the house in question, either 
prior or subsequent to the annual licensing 
meeting ; that the neighbourhood was thickly 
populated ; that the house had been fully 
licensed ten years, and during that period the 
character of the neighbourhood had not altered, 
except that the population had increased. 
Evidence was also given that the neighbour- 
hood was a troublesome one to the police. No 
further evidence was adduced by the respondents. 
On appeal to the High Court it was 

Held — that there was no evidence upon 
which the Court of quarter sessions could 
properly come to the conclusion that the public- 
house was not required for the neighbourhood 
and locality. 

Per Kennedy, J., dissenting— there was some 
evidence on which the Court could act. 

Raven and Another v. Southampton JJ., 

[1904] 1 K. B. 430 ; 73 L. J. K. B. 282 ; 68 

J. P. 68 ; 52 W. R. 574 ; 90 L. T. 94 ; 20 
T. L. R. 146— Div. Ct. 

26. Evidence — House not Required — Notice to 
Licensee — Evidence of Differentiation between 
House and House — Licensing Act, 1872 (35 & 36 
Viet. c. 94), s. 42 — Licensing Act , 1874 (37 & 38 
Viet. c. 49), s. 26 — Licensing Act , 1904 (4 Edw. 
7, c. 23), s. 1 (2).] — Where on an application for 
renewal the justices of a licensing district are 
forming their opinion as to whether the renewal 
of an on-licence requires consideration on a 
ground other than that on which the renewal of 
an existing on-licence can be refused by them, 
namely, that the licensed house is not required 
for the needs of the neighbourhood, and as to 
whether they shall refer the matter to quarter 


sessions with their report thereon under sect. 1 (2) 
of the Licensing Act, 1904 : — 

Held (1) — that both on principle and the 
licensing legislation previous to 1904 notice must 
be given to the licensee of the house under con- 
sideration and an opportunity afforded ’him of 
attending, tendering evidence and cross-examin- 
ing the witnesses. 

(2) That the justices’ opinion must be based 
on evidence on oath. 

(3) That it is not necessary in every case that 
the licensing justices should have detailed 
evidence with regard to the differentiation 
between public-house and public-house, such as 
the majority of the Court thought necessary in 
Rareti v. Southampton, JJ, Evidence of the 
character of the district, the locality of the 
house under consideration and of the neigh- 
bouring public-houses, and the number of public- 
houses in the district, would be sufficient to 
justify the justices in making a report to quarter 
sessions. 

(4) That the justices are not bound to exclude 
their own knowledge of the locality upon such 
questions as the character of the neighbourhood, 
the amount of population, and the habits of the 
inhabitants. 

Raven v. Southampton JJ. ([1904] 1 K. B. 
430 ; 73 L. J. K. B. 282 ; 68 J. P. 68 ; 52 W. R. 
574 ; 90 L. T. 94 ; 20 T. L. R. 146— Div. Ct., 
supra') discussed. 

Rex r. Tolhurst and Others ; R. r . Cox and 

[Others, [1905] 2 K. B. 478 ; 74 L. J. K. B. 

652 ; 69 J. P. 308 ; 53 W. R. 619 ; 93 L. T. 

76 *, 21 T. L. R. 553— Div. Ct. 

27. Evidence — House not Required — Liceyising 
Act , 1904 (4 Edw. 7, c . 23), s. 1.] — An objection 
to the renewal of an on-licence stated that a 
fully-licensed house was not required at the 

i place where the licensed house was situated, and 
that having regard to the character and neces- 
sities of the neighbourhood and the number of 
licensed houses, the licence was unnecessary. 
The licensing justices referred the matter to 
quarter sessions under sect. 1, sub-sect. 2, of the 
Licensing Act, 1904, and the quarter sessions, 
after hearing evidence as to the condition of the 
! house and its business, and that the public 
would not suffer any inconvenience if it were 
closed, refused the renewal. 

Held — that, assuming that the quarter ses- 
sions, when acting under sect. 1, sub-sect. 2, of 
the Act, were sitting as a Court in a judicial 
capacity, there was evidence upon which they 
could refuse the renewal of the licence, there 
being evidence to show that the licensed house 
objected to was the superfluous house. 

Rex r. Drinkwater and Others, Ex Parte 
[Conway, (1905) 22 T. L. R. 12— C. A. 

28. Evidence — House not Required — Evidence 
of Differentiation from Licensed Houses in the 
neighbourhood — Licensing Act, 1904 (4 Edw. 7, 
c, 23).] — The justices of a county borough referred 
the licence of a beerhouse to the whole body of 
justices acting in and for the borough as the 

13—2 
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compensation authority. The compensation 
authority had before them evidence showing that 
the takings of the beerhouse were small, that 
the rooms of the beerhouse were small, that 
there were fifteen other licensed houses within a 
radius of 200 yards, and that the rateable value 
was smaller than the rateable value of other 
houses in the neighbourhood. 

Held — that there was evidence before the 
compensation authority of differentiation from 
the other licensed houses in the neighbourhood 
upon which they were entitled to extinguish the 
licence. 

Rex v. Johnson and Others, (1907) 71 J. P. 

[r>9 — Div. Gt. 

For other cases as to differentiation see 
under (b) Compensation on Refusal. 

29. Grant of Provisional Licence — Qualifica- 
tion of Applicant for Licence — Person “ Keeping 
or being About to Keep'' 1 an Inn — 44 Ileal Resident 
Holder and Occupier ” of Beerhouse-— Pins on 
Part of Justices — Licence Preserved for Pur- 
poses of Compensation — Alehouse Act, 1828 (9 
Geo. 4, c. 61), s. 1 — Beerhouse Act , 1840 (8 k 4 
Viet, c, 61), s. 1 — Licensing Act, 1904 (4 Eclvv. 7, 
o. 23), s . 1.] — Licensing justices have a discretion 
to grant a licence for the sale of intoxicating 
liquor to any person whom they consider a fit 
and proper person, and such a licence is not void 
under sect. 1 of the Alehouse Act, 1828, if granted 
to a person who is not “ keeping or about to keep ” 
an inn, alehouse, or victualling house. 

A beerhouse licence is not void under sect. 1 
of the Beerhouse Act, 1840, if granted to a person 
who is not the real resident. j 

The corporation of Leeds acquired, for the pur- 1 
poses of demolishing them, certain licensed j 
houses under an Act confirming a scheme for 
clearing an unsanitary area under the Housing 
of the Working Classes Act, 1890. The licensing 
justices entered into an arrangement with the 
corporation whereby the licensing justices under- 
took to refer the licences in question to the com- 
pensation authority under the Licensing Act, 
1904. The corporation thereupon closed the 
houses and put scavengers into them as care- 
takers. At the general annual licensing meeting 
the scavengers applied for the renewal of the 
licences, and objection was made on behalf of 
certain brewers to the renewal of the licences on 
the ground, in the case of alehouses, that the 
applicants were not “ persons keeping or about 
to keep” inns within the meaning of sect. 1 of 
the Alehouse Act, 1828, and, in the case of beer- 
houses, that they were not the 4 4 real resident 
holders and occupiers” of the houses within the 
meaning of sect. 1 of the Beerhouse Act, 1840. 
The licensing justices themselves objected to the 
renewals on the ground that the licences were 
not required. The licensing justices overruled 
the brewers’ objections, and, acting upon their 
own objections, renewed the licences provision- 
ally, and referred them to the compensation 
authority. 

Held — that the licences granted were not 
void ,* and that the licensing justices had power, 


if they thought fit, in the exercise of their 
honest discretion, to refer the licences to the 
compensation authority, and that as they had 
acted honestly in this case, no objection could be 
taken to what they had done. 

Decision of C. A. (sub nom. It. v, 1 Uoodhouse, 
B.c parte Jtifder) ( [1906] 2 lv. 11. 601 ; 76 L. J. 
K. B. 745 ; 70 J . P. 485 ; 95 L. T. 367 ; 22 T. L. R. 
603) reversed. 

Leeds Corporation r. Ryder and Others, 

[1907] A. C. 420; 76 L. J. K. P>. 1032 ; 71 

J. P. 484 ; 97 L. T. 261 ; 23 T. L. li. 721 — 

H. L. (E.). 

30. Imposing Conditions — Legality — Licens- 
ing Act , 1872(35 & 36 Viet. c. 94), s. 48, sub-s. l.J 
— A restaurant was attached to a hall used for 
theatrical and other entertainments. The licens- 
ing justices were willing to renew a licence for 
the restaurant for the sale on and off the premises 
of intoxicating liquors on the following condi- 
tions, viz. : — (1) The buffet was only to be used 
when entertainments were going on, or as a 
bond, fide restaurant ; (2) ladies were not to be 
served after 9 pan. unless they had been present 
at an entertainment ; (3) entrance to a bar in 
the basement was to be from the buffet on the 
ground floor only and not from the street. 

Held — that the licensing justices had no 
power to attach such conditions to a licence. 

Stephens and Others r. Brentford Licens- 
ing- JJ., (1901) 65 J, 1 J . 345 — Middlesex 
Quarter Sessions. 

31. Imposing Conditions — Conditions Endorsed 
on Licence — Refusal to Deliver Licence till 
Undertaking Gl ren — Mandamus — Licensing Act ; 
1904 (4 Edw. 7, c. 23), ss, 1, 9.] — Upon an appli- 
cation for the renewal of an on-licence, to which 
none of the grounds of refusal specified in sect, l 
(1) of the Licensing Act, 1904 apply, the licens- 
ing committee have no power to require as a 
condition of renewal that the licensee shall give 
an undertaking as to the management of the 
business. 

Decision of Div. Ct. (69 J. P. 185 ; 53 W. R. 
377 ; 21 T. L. R. 366) reversed. 

Rex r. Dodds and Others, [19051 2 K. B. 40 ; 74 

[L. J. K. B. 599; 69 J. 16 210; 53 W. R. 

559 ; 93 L. T. 319 ; 21 T. L. R. 391— G, A. 

32. Imposing Conditions — Jurisdiction of 
Justices — Refusal of Renewal — Mandamus — * 
Appeal — Mine and Beerhouse Act , 1869 (32 k 33 
Viet. c.2i),s. 8 — Licensing Act , 1904 (4 Edw. 7, 
c. 23), s. 9 (2),] — The registered owners and 
tenant of a licensed house applied for a 
mandamus to the justices to hear and determine 
an application by the tenant for a renewal of 
a licence, and, in the alternative, to issue to the 
tenant the licence without requiring him to enter 
into any undertaking. The house in question 
had been licensed continuously as a beerhouse 
before and since May 1st, 1869. At the meeting 
the justices required as a condition of the renewal 
of the licence an undertaking that no intoxi- 
cating liquor should be sold except for cash. 
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The tenant and owner refused to give such 
undertaking. 

Held — that as the house had been con- 
tinuously licensed since 1869, the justices had 
no jurisdiction to impose such a condition or to 
refuse the renewal except upon one of the four 
grounds set out in the Wine and Beerhouse Act, 
1869 (32 & 33 Viet. c. 27), s. 8. 

Bex Grimwade and Others, [1905] 2 K.B. 

[50 (n.) ; 69 J. P. 184 ; 53 W. B. 377 ; 21 
T. L. B. 366— Div. Ct. 

33. Notice of Objection — Sufficiency of — 
General Annual Li ecus inf/ 2 fee tine/ — Head 
Constable's Report — Renewal withheld till 
Adjourned Meet ing — Licensing Act , 1872 (35 A 
36 Viet. c. 94), s. 42.] — At the general annual 
licensing meeting of a division in which a certain 
beerhouse , was situated, a report made by the 
head constable of the division was read, in which 
he asked that the renewal of the licence of the 
beerhouse should be withheld until the adjourned 
meeting. No notice of opposition to the licence 
had been served on the licence-holder prior to 
the meeting, nor had he had notice to attend at 
the meeting. The justices thereupon adjourned 
the granting of the licence, and gave notice to 
the licence-holder to attend at the adjourned 
meeting. 

Held — that an objection was made within the 
meaning of sect. 42 (2) of the Licensing Act, 
1872, and that the justices had jurisdiction to 
consider the objection of the head constable at 
the adjourned meeting. 

Hawkins and Others r. Bridgwater 

[JJ., [[1900] 2 Q. B. 382; 69 L. J. Q. B. 

663 ; 64 J. P. 631 ; 48 W. K. 587 ; 82 L. T. 847 ; 

16 L. T. 404 — Div, Ct. 

34. Notice of Objection — Subsequent Transfer 
— No Notice of Objection Served on 'Transferee — 
Application by Transferee for Renewal — 
Licensing Act , 1872 (35 & 36 Viet. c. 94), 
s. 42.] — The licence of a public-house was held 
at the date of the general annual licensing 
meeting by one K., and no notice of objection 
having been served upon him, objection to 
the renewal was made by the respondent justices 
in open court under sect. 42 of the Licensing 
Act, 1872, and the application was adjourned to 
the adjourned meeting. 

A notice of objection to the renewal was then 
served on II . by direction of the respondents. 
B. afterwards quitted the premises, and a tem- 
porary authority to sell was, under sect. 1 of the 
LicensingAct, 1842, grunted to the appellant, L., 
who thenceforward carried on the business on 
the premises under the temporary authority and 
the licence. At the adjourned meeting a transfer 
or grant of the licence for the remainder of the 
licensing year was made to L. under sect, 14 of 
the Alehouse Act, 1828, and after such grant he 
there and then applied for its renewal to him. 
No notice of objection had bet-n served upon L., 
but the respondent justices heard evidence in 
support of the objection served on R. , and refused 
to renew the licence. 


On appeal to quarter sessions the appeal was 
dismissed. 

Held — reversing the decision of quarter 
sessions, that either a notice of objection ought 
to have been served on the appellant L., or the 
justices should have proceeded by objection 
taken in open court and by subsequent adjourn- 
ment ; that the notice served on B. was of no 
effect as regards L., and that the licence must 
be renewed. 

Blencowe & Co., Ld., and Others r . 

[Staffordshire JJ., (1907) 71 J. P. 210 ; 

96 L. T, 817 — Div. Ct. 

35. No Objection — Adjournment of Application 
— Objection Taken by Justices — Refusal of 
Renewal — Mandamus — Form of —Licensing Act , 
1872 (35 & 36 Viet. c. 94), s, 42.] — At a licensing 
meeting no notice of any objection to the renewal 
of the applicant’s licence was given and no 
objection was made, but the justices adjourned 
the consideration of the renewal of certain 
licences, including the appellant’s, to a future 
day. No notice to attend on such day was 
served upon the applicant, and no notice of 
objection was given him. The justices refused 
the renewal. 

Held — that in such case the justices would 
have no jurisdiction except to renew the licence, 
but that a mandamus could only go to them to 
hear and determine the case according to law, 
and not to order them to grant the renewal. 

Bex v. Kingston JJ., (1902) 66 J. P. 547 ; 86 L. T. 

[589 ; 18 T. L. B. 477— Div. Ct. 

36. No Objection served before date of General 
Meeting — Objection taken bg Justices in Court — 
Adjournment — Notice of Objection — Notice by 
Justices to attend — Sufficiency of Notices — 
Licensing Act , 1872 (35 & 36 Viet. c. 94), s. 42.] 
— The applicant for renewal of a licence attended 
on the day fixed for the general annual licensing 
meeting and applied for the renewal. No notice 
to attend or notice of objection had been served 
upon the applicant prior to that day, but at the 
meeting an objection was taken by the justices 
themselves, who thereupon adjourned the case, 
and more than seven days before the date of the 
adjourned meeting a written notice to attend 
by the authority, ancl on behalf of the justices, 
was served upon the applicant, and a written 
notice of objection was served by objectors 
stating the grounds of objection, which included 
the objection taken by the justices, but this 
notice of objection did not purport to be served 
by the authority of the justices. 

The licensing justices heard the objections and 
refused to renew the licence j 

Held — that it was competent for the licensing 
justices, under sect. 42, sub-sect. 2, of the 
Licensing Act, 1872, to raise an objection them- 
selves at the licensing meeting and then adjourn 
the case ; that the notices served were sufficient 
under the section, and that the justices had 
jurisdiction at the adjourned meeting to refuse 
the renewal. 

Baxter r. Leche, (1898) 62 J. P. G30 ; 79 L. T. 

[138 ; 14 T. L, B. 352— Div. Ct. 
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37 . Objection— -Grounds of— Botes Unpaid by 
Previous Tenant — Evidence— Refusal to Renew. ] 
— The tenant of a public-house omitted, upon 
giving up possession, to pay the quarter’s rate 
then due. A new tenant went into occupation 
of the premises, and at the following adjourned 
general annual licensing meeting, the renewal 
of his licence was objected to by the borough 
council, on the ground that he had neglected or 
omitted to pay or cause to be paid the aforesaid 
rate due to the borough council. The justices 
refused to renew the licence. 

Held— that the Court of quarter sessions 
were bound by the notice of objection and could 
not hear any evidence against the renewal not 
coming within the grounds of objection stated in 
such notice. 

Held, further, that the non-payment of the 
rate due from a previous tenant was not sufficient 
reason for the refusal of the licence. 

Feist r. Tower JJ., (1901) 69 J. P. 264— 

[Qr. JSess. 

38 . Objection — Licensing Justices being Objec- 
tors — Bias of Justices — Granting or Refusing 
Licence not a “ Us ” — Objector not a “ Party y — 
Receiving Representations not on Oath — Justices' 
Discretion — Mandamus — Alehouse Act , 1828 (9 
Geo. 1, c. ST)— Licensing Act, 1872 (35 k 36 Viet. 
c. 91), s. 42 — Licensing Act , 1874 (37 k 38 Viet, 
c. 49), s. 26.] — In the granting or refusing of 
renewals of licences the justices do not sit as a 
Court ; the transaction itself is in no sense a 
“ lis ” to which there are parties. The objector j 
is not a “party;” liis function is merely to 
inform the mind of the tribunal to enabie it I 
rightly to exercise its discretion whether to 
grant the privilege of a licence or not. 

In February, 1901, a letter was addressed by 
the clerk of the peace of the county to the clerk 
of the Farnharn justices informing him that the 
attention of the county licensing committee had 
been called to the large number of licences 
existing in the parish of Farnharn and Farnbam 
Eoyal, pointing out that the proportion was 
largely in excess of any other parish in the 
county, and stating that it was the opinion of 
the committee— that is, the confirming com- 
mittee — that steps should be taken whereby the 
licences of a substantial number of such houses 
should be discontinued, and inviting the justices 
. to consider this question at their next "annual 
licensing meeting. The justices appointed a 
committee to consider the question. Upon a 
report of this committee, it appeared (inter alia!) 
that they were of opinion that the only fair and 
satisfactory way of dealing with the question 
was to cause objections to be served on all the 
owners of licensed houses, so that the case of 
each of them might be formally inquired into, 
and for this purpose authority was given to the 
■ justices' clerk to object to such renewals on the 
general ground that the houses were not re- 
quired, and also on special grounds set out in 
the notice. ^ The general annual licensing meet- 
ing was adjourned, and instructions were given 
* to .the deputy clerk to serve formal notice 


in forty-four cases, requiring the licensees 
to attend in person and state the grounds of 
objection. 

When the cases came on for hearing, at the 
adjourned meeting, evidence on oath was in each 
case given in support of the. objections, and 
questions were put by the chairman based on 
the facts collected by the committee. A copy of 
the report itself was placed by the justices in 
the hands of counsel for the applicants. The 
justices refused nine of the applications. 

Held— that, in respect of the applications, the 
justices, not being a judicial body, could receive 
representations not on oath; that the justices 
could make or cause to be made tin objection, 
provided they adjourned for the purpose of hear- 
ing it, and caused the necessary notice to be 
served requiring attendance upon a future day ; 
that the standard to be applied in considering 
the question of bias must be one which admits 
the right of the justices to be at one ami the 
same time objectors and judges, in the sense in 
! which they were judges in such matter; that, 
the justices simply took the only or the best 
available course to enable matters vital to the 
exercise of their discretion to be form l lay and 
fairly considered openly before them ; that they 
were within their rights in doing what they did, 
and were not debarred from sitting and deciding 
upon the question of renewals; that there was 
nothing to invalidate the justices’ decision ; and 
that a mandamus must be refused. 

Decision of Div. Of. ((1902) 50 \V, 11.573 ; 
18 T. L, R. 614) affirmed. 

Rex ?.\ Howard, [1902] 2 K. B. 303; 71 L.J.K.B. 

[754 ; 66 J. P. 579 ; 51 W. R. 21 : SO h. T. 

, 839; IS T. L. It. 090 — C. A. 

39 . Off Licence — Restricted Lice nee- Refusal 
to renew — Legal ify of Endorsement of Rest riot ion 
on Deer Licence. ] — An occupier of premises 
having been granted an “off licence’* to sell 
beer, wine, and spirits, with the condition 
endorsed on the licence that the beer should be 
sold in bottles and casks only, he, nevertheless, 
erected a beer engine and sold draught beer. 
That fact having been brought to the notice of 
the licensing justices, they refu-e l to renew the 
licence on the ground that he had evaded the 
conditions upon which the licence was granted. 
The Court of quarter sessions expressed the 
opinion that the action of the licensing justices 
was legal, and dismissed the appeal with regard 
to the beer licence, but allowed the renewal of 
the wine and spirit licence. 

Tait r. Newington JJ., (1901) 05 J. P. 290— 
[London Quarter Sessions, McConnell, K.C. 

40 . Refusal — Appeal — Licensing Justices 
appearing on Appeal— Power of Quarter Sessions 
to order Licensing Justices to pay successful 
Appellant's Costs — Indemnity Order —Costs of 
certiorari and mandamus— Alehouse Art , 1828 
(9 Geo. 4, c. 61), ss. 27, 29,]— The Court of 
quarter sessions, on an appeal from the refusal 
of licensing justices to renew a licence, 
have no power under sect. 27- of the Ale- 
house Act, 1828, or otherwise, to order the 
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licensing justices who appear before them and 
oppose the renewal, to pay the appellant’s costs 
when the appeal is allowed, as in such a case 
the licensing justices are not “ litigant parties” 
to the appeal against whom an order for costs 
■can be made. 

Where the quarter sessions have ordered the 
licensing justices to pay the costs of the appeal, 
and have refused an application for an indemnity 
order under sect. 29 of the Act, and the licensing 
justices have obtained writs of certiorari to 
quash the order and mandamus to hear the 
application for an indemnity order, the licensing 
justices are entitled to have the costs of the 
certiorari and mandamus included in the in- 
demnity order. 

Buie for a certiorari. 

11. r. Staffordshire JJ. and Longhurst, 

[1898] 2 Q. B, 281 ; G2 J. P. 711 ; 07 L. J. Q. B. 

981 ; 79 L. T. 112 ; 11 T. L. B, 150— Div.Ct. 

41. Befusal — Appeal to Quarter Sessions — 
Appeal Dismissed— - Costs of Justices — 111 (/lit to 
Indent nity Costs —Mandamus — Alehouse Act, 1828 
<9 Geo. 1, c. 01), s. 29.] — Licensing justices refused 
to renew a licence. The applicants appealed to 
•quarter sessions and served notices of appeal upon 
the licensing justices, who appeared on the hearing 
by counsel, by whom witnesses were called and 
the Court was addressed in opposition to the 
renewal of the licence. The appeal was dis- 
missed, but the Court refused to entertain an 
.application for an order for the payment of the 
justices’ costs by the applicants. 

Held— that sect. 29 of the Alehouse Act, 1828, 
made it imperative that the Court of quarter 
sessions should, upon the appeal being dismissed, 
•entertain an application by the licensing justices 
for an order that the appellants should pay to 
the justices such sum by way of costs as would, 
in the opinion of the Court, be sufficient to 
indemnify such justices from all costs and charges 
to which they had been put in consequence of 
being served with notice of the appeal. 

Beg. v. London Justices ([1895] 1 Q. B. 616 ; 
64 L. J. M. C. 100 ; 59 J. P. 820 ; 48 W. It. 887 ; 
72 L. T. 211 ; 14 It. 240— C. A.) not followed. 

BEG. WORCESTERSHIRE JJ., [i960] 2 Q. B. 

[576 ; 69 L. J. Q. B. 826 ; 64 J. P. 707 ; 49 
W. K. 89 ; 88 L. T. 272— C. A. 

42. Refusal — Appeal to Quarter Sessions — 
JVon-a ppea ran ee of Licensing Justices — Bight of 
Objector to be heard — Appellant's Proof — Pro- 
cedure — Licensing Act , 1872 (85 & 86 Viet. c. 94), 

42 — A lehouse Act, 1828 (9 Geo. 4, 6*. 61 ), .s\ 27.] 
— The licensing justices in considering the ques- 
tion of the renewal of a licence came to the 
conclusion that it was not a proper case for a 
renewal. Notices of appeal were served on the 
justices and the objector. When the appeal 
came on to be heard at quarter sessions it was 
ruled that an objector had a locus standi. He 
was not, however, afterwards called. The licens- 
ing justices did not appear. The appellant’s 
counsel confined himself to proving his notices. 
The Court, without hearing any evidence on 


behalf of the respondents, or in opposition to 
the renewal of the licence, dismissed the appeal 
and refused to renew the licence. 

Held — that the quarter sessions were not 
entitled to refuse to grant such renewal without 
any evidence whatever being given as to why 
such renewal should not be granted. 

Buddich v. Liverpool JJ. ((1876) 42 J. P. 406) 
followed. 

Decision of Div. Ct. ([1900] 2 Q. B. 5 ; 69 
L. J. Q. B. 846 ; 64 J. P. 458 ; 16 T. L. B. 190) 
reversed. 

Evans r. Conway JJ., [1900] 2 Q. B. 224 ; 69 

[L. J. Q. B. 686 ; 64 J. P. 467 ; 48 W. B. 

577 ; 82 L. T. 704 ; 16 T. L. K. 425— C. A. 

43. Be port by Justices of Licensing District — 
Consideration, of Question of Benewah by County 
Licensing Committee — Evidence of Matters outside 
Report- — Licensing Act, 1904 (4 Edw. 7, o. 28), 
a* 1 (2).] — Where the justices of a licensing 
district refer to quarter sessions the question of 
the renewal of an existing on-licence under 
sect. 1 (2) of the Licensing Act, 1904, the evidence 
which quarter sessions are entitled to take into 
consideration in deciding the question of renewal 
need not be confined to evidence of the matters 
contained in the report. 

Decision of Div. Ct. ([1907] 2 K. B. 840 ; 76 
L. J. K. B. 718 ; 71 J. P. 242 ; 96 L. T. 701 ; 28 
T. L. B. 474) affirmed. 

Howe r. Newington JJ., [1908] 1 K. B. 260 ; 

[77 L. J. Iv. B. 263 ; 24 T. L. B. 174 ; 72 J. P. 

12 ; 98 L. T. 79— C. A. 

44. Sale on or off the Prem ises — Certificate as to 
“ the peaceable and orderly manner in i chick suck 
house has been conducted in the past year ” — 

! Spirits (Ireland) Act. , 1854 (17 & IS Viet. e. 89), 
s, 11 — Obligation to Supply reasonable Befresh- 
ment to all coiners. ] — D. & Co., large distillers 
and wholesale and general family wine and spirit 
merchants, held for many years an ordinary 
retail licence for consumption of spirits “on or 
off the premises” in respect of their place of 
business in Belfast. Upon their application in 
1899 to the justices of petty sessions for a renewal 
of this licence, objection was made by the officer 
of police that the premises had not been “ con- 
ducted” as licensed premises in the past year. 
Save that some six half-glasses of whisky had 
been sold and consumed thereon, there was no 
evidence of any trade as publicans being carried 
on by the applicants of supplying the public 
with intoxicating liquor for consumption on 
the premises, but there was evidence that a large 
trade was done in sending out and delivering 
from time to time to customers spirits in quanti- 
ties between two gallons and two quarts — a trade 
not covered either by applicants’ wholesale 
licence : Spirits Act, 1880 (43 & 44 Viet. c. 24, 
ss. 102, 104) *, or their licence as spirit grocers : 
Spirits (Ireland) Act. 1845 (S & 9 Viet, c, 64, 
s. 1). 

Held, on application for a certiorari to quash 
the grant of a certificate by the justices— that, 
the premises not having been conducted as 



399 


INTOXICATING LIQUORS. 


400 


Renewal of Licences — Continued. 

licensed premises for the consumption of intoxi- 
cating liquors on the premixes during the pre- 
ceding year, it was not competent to the sessions 
to grant a certificate as to the peaceable and 
orderly manner in which the same had been con- 
ducted, as licensed premises, in that period. 

Reg. v. Recorder of Dublin ((1885) 16 L. R. Ir. 
424) and Reg. v. Armagh Justices ([ 1807 ] 2 Jr. R. 
57) applied. 

Quwre, as to the liability of a licensed publican 
to supply reasonable refreshment. 

Reg. r. Antrim JJ., [1900] 2 I. R. 492— 

[Q. B. Div. 

45, Transfer Opposed — Renewal Opposed on 
same Grounds — No Estoppel — Wine and Beer- 
house Act, 1869 (32 & 33 Viet. e. 27), ss. 8, 19.] — 
The appellant applied to transfer sessions for 
the transfer to him of the licence of a certain 
beerhouse. The police opposed the transfer on 
one of the grounds set out in sect. 8 of the Wine 
and Beerhouse Act, 1867, namely that the house 
was of a disorderly character, and they produced 
in proof the certificate of a conviction of the 
previous tenant for permitting betting on the 
premises. The transfer was granted. x\t Brewster 
sessions the same applicant applied for a renewal, 
and the police opposed the renewal on the same 
ground. The renewal was refused. 

Held— that the justices at brewster sessions 1 
were not estopped from refusing the renewal 
because the ground on which it was opposed was 
the same as that on which the transfer had been 
opposed at transfer sessions. Appeal dismissed. 

Smith v. Shann, [1898] 2 Q. B. 347 ; 67 L. J 
[Q. B. 819; 79 L. T. 77 ; 14 T. L. R. 443— 

Div. Ct, 


_ 46. Vnfitness of Applicant— Absence of Objec- 
tion — Justices acting on their own Knowledge ",} — 
An applicant for the renewal of a publican’s 
licence appeared at the annual licensing sessions 
in a drunken and riotous state, and had that 
same day, and before the same bench, pleaded 
guilty to several charges of drunkenness and 
disorderly conduct. 

Held— that the justices were at liberty to act 
(though no objection was raised) on their own 
knowledge of his character so derived, and to 
refuse the application. 

Reg. v. Carlow JJ., [1002] 2 l R. 142— 

[Q. B, Div. 

(b) Compensation on Refusal. 

47 Appeal from Compensation Author it u in 
County Borough to Quarter Sessions of the 
County — Alehi'Use Act, 1828 (9 Geo. 4, 61) 

27— -Licensing Act , 1904 (4 Edw. 7, c. 23)’ 
ss. 1 (1), 5, 8.]— Ho appeal lies to the quarter 
sessions of the county from the whole body of 
justices acting in and for a county borough j 


sitting as a compensation authority under the 
Licensing Act, 19U4. 

R. r. Southampton 33., Ex parte Fuller 

[and Donkin. [1906] J K. B. 505 : 75 L. 3. 

K. B. 322 ; 70 3. J\ 137; 54 \V. 11. 530 ; 91 
L. T. 442 ; 22 T. L. R. 345— Div. < 't. 

48. Compensation — Assessment of— Principles 
to be Adopted — Licensing Act , 1904 (1 Edw. 7. 
r. 23), s. 2.] — The Court laid down and explained 
the principles to be applied in determining the 
amount of compensation to be paid in the case 
of reported licences. In such a case the tribunal 
must ascertain the price of the licensed premises 
in the open market, then add to that the 
depreciation, if any, of the trade fixtures caused 
by the renewal being refused, and must deduct 
from that sum the price which the premises 
would fetch in the open market if unlicensed. 
In order to ascertain the price of the licensed 
premises in the open market, if the premises are 
let at a rack-rent, the rack-rent should be 
capitalised ; if the premises are owned by a 
brewer and let to a tenant as a tied house at less 
than a rack-rent, thereat payable and the profits 
derived from the sale of liquor on t He premises 
form the basis of the valuation. To arrive at 
the profits from the sale of liquor evidence of 
the amount and quality of the liquors supplied 
to the house over a fair* period of time is admis- 
sible as well as evidence of the position ami 
structural condition of the premLes and the 
character of the district. The evidence as to 
profits must not include facts of a personal or 
special character, but only such as are normal 
and ordinary. The annual profits and the annual 
rent must be capitalised, but the number of 
years’ purchase to be adopted will vary with the 
character of the premises, the circumstances of 
the locality, the prospects of business, the general 
state of the liquor trade, and the competition in 
the market for a similar class of property. In 
the valuation nothing should be included in 
respect of the tenant’s interest in the licensed 
premises. 

In re Ashby's Cobham Brewery Co., [1906] 

[2 Iv. B. 754 ; 75 L. J. K. B. 983; 70 J. i\ 
372 ; 95 L. T. 260; 22 T, L. It. 725 - 

Kennedy, 3. 

49. Compensation — Claims to — Right of 
Lessees and Mortgagees — Licensing Act, 1904 
(4 Edw. 7, 6*. 23), s. 2.] — A brewery company by 
a trust deed conveyed (inter alia ) a licensed 
house, of which they were the lessees, to trustees 
for debenture-holders as security for the repay- 
ment of the debentures. The charge created 
was a floating charge, and the trustees were t<> 
permit the compauy to hold the premises and to 
receive the rents and profits thereof, and to carry 
on thereon any business authorised by the 
memorandum of association until the security 
should become enforceable, and in that event 
the trustees might enter and take possession of 
the premises and receive the rents and profits- 
thereof. The renewal of the licence was subse- 
quently refused, and in respect thereof compen- 
sation was awarded to the company under sect. 2 
of the Licensing Act, 1904. 
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Held — that the trustees, as mortgagees, were 
entitled to receive the compensation money, but 
that, as the security was not yet enforceable, the 
money must be invested and the interest thereon 
paid to the company. 

Law Guarantee and Trust Society, Ld. r. 

[Mitcham and Cheam Brewery Co., [1906] 

2 Ch. 98 ; 75 L. J. Oh. 556 ; 54 W. R. 551 ; 94 
L. T. 809 ; 22 T. L. R. 499— Kekewich, J. 

50 . Compensation — Claims to — Company — 
Trustees for Debenture Holders — Right to 
Receive Compensation Money —Reinvestment in 
Other Licensed Premises.'] — A brewery com- 
pany mortgaged their properties to trustees 
for debenture-holders. By clause 20 of the 
trust deed, at any time before the security 
became enforceable the trustees might, if in 
their opinion the stock-holders would not be 
prejudiced thereby, upon the application and at 
the expense of the company ( inter alia), settle, 
adjust, refer to arbitration, compromise and 
arrange all accounts, reckonings, controversies, 
questions, claims and demands whatsoever, open, 
unsettled, or pending with any person or persons 
in relation to the mortgaged premises, and also 
generally act in relation to the mortgaged 
premises in such manner as the trustees might 
think expedient in the interest of the stock- 
holders. By clause 21 the trustees were to hold 
all net capital monies arising under clause 20 
upon trust (Jnter alia), to lay out the same, if 
they should think fit, in the purchase of other 
property convenient for the purposes of the 
company, including freehold, leasehold, and 
copyhold hereditaments, hut so that they should 
become subject to all the trusts, powers, and 
provisions of the deed. Clause 25 was the usual 
trust investment clause. 

The security not having become enforceable, 
a compensation authority approved the payment 
of £2,818 compensation money to the company 
in respect of the licence of one of the mortgaged 
beerhouses referred to and refused by them. The 
trustees did not appear before the compensation 
authority as “parties interested,” but concurred 
in an arrangement that the company should 
appear. 

It was agreed on the hearing of an originating 
summons taken out by the trustees against the 
company that on the authority of Law Guarantee 
/Society, Ld. v. Mitcham and Cheam Brewery 
Co., Ld. ([1906] 2 Ch. 98, 104 ; 75 L. J. Ch. 556 ; 
54 W. R. 551 ; 94 L. T. 809 ; 22 T, L. R. 449— 
Kekewich, J., supra'), the £2,818 compensation 
money must be paid over to the trustees. It 
was : — 

Held — that the question of compensation 
was a “ controversy ” in relation to the licensed 
premises, and that the £2,813 compensation 
monies were capital monies arising under 
clause 20, and could under clause 21 be invested 
by the trustees in the purchase of other licensed 
premises. 

Noakes v. Noatces Sc Co., Ld., [1907] 1 Ch. 64 ; 

[76 L. ,J. Ch. 151 ; 71 J. B. 180 ; 95 L, T. 606 ; 

28 T. L. R. 16 ; 14 Manson, 28 — Neville, J. 


51 . The debenture trust deed of a brewery 
company provided that until the security became 
enforceable the trustees might sell and convert, 
or concur in selling and converting, the property 
included in the deed, and should hold the capital 
monies arising therefrom upon trust to lay the 
same out (inter alia) in the purchase of other 
licensed premises suitable for the company’s 
business. 

Held — that compensation money paid under 
the provisions of the Licensing Act, 1904, was 
capital money and might be laid out by the 
trustees in the purchase of other licensed 
premises. 

Law Guarantee and Trust Society v. Mitcham 
and Cheam Brewery Co. ([190(5] 2 Ch. 98 ; 75 
L. J. Ch. 556 ; 54 W. E. 551 ; 94 L. T. 809 ; 22 
T. L. R. 449 — Kekewich, J., No. 49, supra)* 
explained. 

JSoahes v. JYoaJies f Co. (supra) approved. 

Dawson r. Braime’s Tadcaster Breweries,. 

[Ld., [1907] 2 Ch. 859 ; 76 L. J. Oh. 588; 97 
L. T. 88 ; 14 Manson, 254 — -Kekewich, J- 


52 . Compensation — Division of — Lessor and 
Lessee who is a Brewer — Ah Covenant to Main- 
tain Licence — Basis of Apportionment — Refer- 
ence of Apportionment to County Court — Appeal 
— Licensing Act, 1904 (4 Edw. 7, t\ 28), s. 2 (l) r 

(2) , (8).] — Where the question of the division of 
an amount of compensation between the parties, 
interested in a licence, which has been refused 
under sect. 2 (1) of the Licensing Act, 1904, is. 
referred to a county court judge under sect. 2 

(3) of that Act, an appeal from his decision on a 
point of law lies to the High Court. 

In dividing such a sum between the lessees for 
a term and the reversioner, regard must be had 
to the contractual relations between the parties* 
If there is nothing in the lease or in the character 
of the property demised which will lead to the 
value of the property being lessened when the 
reversion accrues— if there is nothing to waste 
the property — the division will be according to 
the extent and duration of the respective interests 
— proportions determined by actuarial calcula- 
tion. 

Accordingly, where the persons interested, 
amongst whom such a sum of £603 is to be 
apportioned, are the lessors, the lessees at a 
peppercorn rent for a term of seventy-five years, 
of which twenty were unexpired when the 
licence was extinguished, ami the licensee, a 
tenant of the lessees (who by agreement was to 
receive £75 to be paid rateably by the two other 
parties) of an ante - 1869 beerhouse; and where 
the lessees are under no covenant to maintain the 
licence, but are under covenant to keep the 
premises in repair, this sum must be apportioned 
to give the lessees the present value of an annuity 
for twenty years and the lessors the present value 
of the deferred capital, the interest on which 
would produce that annuity, calculated at the 
ate in this country for money foreborne, wheie 
here is no risk— in thi's case agreed at 4 per 
cent. — and the amounts will be, after deduction 
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-of the £75, to the lessees £287 4s. and to the 
lessors £210 16*. 

Xtverpool Corporation v. Peter Walker & 
[Son, Ld., (1907) 71 J. P. 521— Div. Ct. 

53. Compensation Charge — Exemption from 

« Changeability at maximum Rate — Hotel — Por- 
tion of Premixes of greater Annual Value than 
£25 set apart and used as a Public -house — 
Used for Purpose to to hick I folding a Licence is 
Auxiliary — Licensing Act , 1904 (1 Edw. 7, c. 23), 
Relied. 1 — Inland Revenue Act, 1880 (43 44 Viet. 

x, 20), s. 43.] — Where a portion of the premises 
-of an ordinary large hotel is set apart and used 
ns a public-house, and the annual value of such 
portion is more than £25, so that sect. 3 of the 
Inland Revenue Act, 1880, does not apply to it, 
the hotel cannot be exempted from chargeability 
to the Compensation Fund under the Licensing 
Act, 1904, at the maximum rate. Such an hotel 
does not come within the words “used .... 
for any other purpose to which the holding of a 
licence is merely auxiliary 5 ’ in the note to the 
first schedule to the Act. 

JR. v. Carter and Others, [1907] 1 K. B. 298 ; 
[70 L. J. K. B. 137 : 71 J. P. 60 ; 95 L. T. 910 ; 

23 T. L. E. 25 — Div. Ct. 

54. Compensation Charge — Licence Referred 
to Quarter Sessions — Licence Not Renewed — 
Right to Recover Payment — Licensing Act , 1904 
<4 Edw. 7, c. 23), s. 1.] — A licence which has 
been referred to quarter sessions under sect. 1 of 
the Licensing Act, 1904, and which has, there- 
fore, been provisionally renewed, is not an 

existing on-liccnce renewed” unless quarter 
sessions decide not to ’refuse the renewal of it, 
•and hence no charge is payable in respect of such 
licence to the compensation fund. 

Malkin v*. Rex, [1900] 2 K. B. 88(5 ; 75 L. J. K. B. 
[884 ; 70 J. P. 506 ; 95 L. T. 448 ; 22 T. L. E. 

807 — Walton, J. 

55. Compensation Charge — Period for u Licit 
Paid— Licensing Act , 1904 (4 Edw. 7* c. 23), .s*. 
3.] — The compensation charge imposed “ in each 
year” by quarter sessions 'on all existing on- 
licences under sect. 3 of the Licensing Act, 4.904, 
is paid in respect of the year dating from April 
5th. 

Horton ?\ Penn, [1907] 1 K. B. 561; 76 
[L. J. K. B. 340 ; 71 J. P. 115 ; 96 L. T. 228 ; 

23 T. L. E. 290— Div. Ct. 

56. Count g Borough — “ Whole body of Jus - 
tices ” — Minority, of Justices present— Refusal to 
Renew — Jurisdiction — Li censing Rules, 1901, 
?*. 2— Licensing Act , 1901 (4 Edw. 7, c. 23),,w. 1 , 5, 
■cubs. 2, 8.] — Where the compensation authority 
in a county borough, to whom the question of the 
renewal of an on-licence is referred under 
sect. 1, sub-sect. 2, of the Licensing Act, 1904, 
consists of the whole body of justices acting in 
and for the borough, there having been no dele- 
gation by the latter of their powers in that 
respect to a committee under sect. 5, sub-sect. 2, 
of the Act, in the absence of any rule made by 


the Secretary of State under sect. 6, a minority 
of the whole body of justices who arc not dis- 
qualified have no jurisdiction to deal with the 
matter. A majority at least of the justices who 
are not disqualified must be prcsc.it and act. 
Red qutere, whether a majority is sufficient. 

The King /*, Leeds JJ., Ex parte Btnns, 

[(1906) 70 J. P. 517 ; 23 T. L. U. 48 — 

Div. Ct. 

57. Disqualification of Justice Justice sitting 

as Licensing Justice. — Same Justice sitting as 
Member of Licensing Committee of Quarter 
Sessions — Licensing Act , 1904 (1 Edw. 7, c. 23).] 
— The holders of a licence applied to the licensing 
justices of a borough for a renewal of their 
licence. The licensing justices referred the 
question of the renewal of the licence to the 
quarter sessions for the county. One B., a 
justice, presided at the licensing meeting for 
the borough, and he was also one of the sitting 
justices when the ease came on before the 
licensing committee of quarter sessions, leaving 
the Court with them when they retired to con- 
sider their decision, but he had taken no part in 
instructing counsel who appeared for the 
licensing justices. 

Held — that the fact that the justice sat with 
the licensing justices of the borough did not pre- 
clude him from sitting as a mem her of the 
licensing committee to consider reports from 
such borough justices* 

Rex v. Cheshire J J., [1905] 1 K. P*. 362 • 75 

[L. J. K. B. 290 ; 70 J. P. 172 ; 54 W. E. 182 ; 

94 X. T. 412 ; 22 T. L. E. 238- -Div. Ct, 

58. Procedure — Evidence — Differentiation 

between Houses — Licensing Act , 1904 (4 

Edw. 7, c. 23), s. 1.] — The renewal of 
an “existing on-licence ” was objected to 
on the grounds that a fully licensed house 
was not required at the place where the 
premises were situated, that, having regard to 
the character and necessities of the neighbour- 
hood and number of licensed premises in the 
immediate vicinity, the licence was unnecessary, 
and that in the interests of the public the renewal 
of the licence was not desirable. The licensing 
justices referred the matter to the compensation 
authority under sect. 1 (2) of the Licensing 
Act, 1904. 

The compensation authority having heard evi- 
dence as to the number of licensed houses in the 
neighbourhood, and also as to the structural con- 
dition of the house in question, its convenience 
for police supervision, and the class of trade 
carried on there, refused to renew the licence, 
subject to the payment of compensation under 
the Act, 

Held — ( 1) that (assuming the compensation 
authority were acting in a judicial capacity) 
there was evidence upon which they could come 
to the conclusion, not only that there were too 
many licensed houses in the neighbourhood, but 
also that the licence in question was the one 
that should be refused ; and (2) that for the 
purpose of deciding which of a number of 
licences should be refused, the compensation 
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.authority are entitled to hear evidence upon 
matters other than those stated as the grounds 
•of objection to the renewal of the licence before j 
the licensing justices. 

Hex r. Drinkwater and Others, Ex parte 
f Conway, (1901)) 70 J. P. 1 ; 22 T. L. R. 12— 

C. A. 


59. Procedure — Evidence — Admissibility of 
Report — Xo evidence to Differentiate from other 
Dice used Houses in, the District — Evidence on 
which Justices Entitled to Act — Licensing Act , 
1872 (35 & 3(5 Viet. c. 94), s. 42— Licensing Act , 
1904 (4 Edw. 7, c . 23), s. 1 — Licensing Pules , 
Xo. 37.] — The question of the renewal of a 
licence for a house, the property of the appel- 
lants, was referred by the licensing justices to 
quarter sessions. At the hearing before quarter 
sessions no evidence was given to distinguish 
,-such house from others in the neighbourhood, 
■but quarter sessions had before them the report 
of the licensing justices, which stated the number 
.and names of the licensed houses within 151 
yards of the house in question ; that the house 
was one of the smallest, ami that the number of 
licensed houses in the area being excessive, it 
was recommended that the renewal of the appel- 
lants’ licence ought to be refused. 

Held — that, the report not being on oath, 
■there was no evidence distinguishing the house 
in question from the other houses, and the 
.quarter sessions had no jurisdiction to refuse 
the renewal. 

Hartford Brewery Co. r. London Quarter 

[Sessions, [19 Mi] 1 K. B. 695; 75 L. J. 

K. B. 597 ; 70 J. F. 197; 94 L. T. 782 : 22 
T. L.B. 491— Div. 0t. 

For other eases on Differentiation see- 
under (a) Jurisdiction and Procedure 

60. Procedure — Evidence — Delegation by 
Licensing Justices to Committers — Deport 
of (Committees — Resolution to Defer Question 
of Renewal to Quarter Sessions — Report 
made to Quarter Sessions — Admissibility 
of Cross-era mi nation as to Houses in the 
Xeighbourhood — Licensing Act , 1904 (4 Edw. 7, 
r. 23), s, 1.] — The appellants were the tenants 
and owners of a beerhouse continuously licensed 
since 1X69. The respondents were the licensing 
justices for the district within which the beer- 
house was situate. At the annual licensing 
meeting the appellants applied for a renewal ; 
but the justices referred the mutter to the 
quarter sessions, together with their report 
thereon. In that report they stated that they 
bad appointed committees who had visited and 
made inquiries concerning the licensed houses in 
the district and made reports, to them, which 
they had adopted, and notices had been served 
on certain licensees, including the appellants, 
that the renewal would be opposed on the ground 
that the licence was not required and that the 
number of licensed houses in the neighbourhood 
was excessive. At the general annual licensing 
meeting the justices heart 1 police evidence with 
regard to each particular house and the other 


houses contiguous thereto. At quarter sessions 
the appellants’ counsel contended that the 
report was not made according to law upon the 
ground that the licensing justices had no juris- 
diction to delegate their duties to committees, 
and that the justices had accepted the reports of 
such committees without setting them out in 
their report to quarter sessions and the appel- 
lants had no opportunity of meeting the same. 
Further, the appellants’ counsel desired to cross- 
examine the police witnesses at quarter sessions 
as to the conduct of licensed houses contiguous 
to the appellants’ house and similar thereto, the 
licensees of which had been convicted of offences 
against the licensing laws, but which had not 
been referred to quarter sessions, and this pro- 
posed cross-examination was not allowed. 

Held — ( 1) that as it appeared (though it was 
not stated in the case) that all the facts con- 
tained in the reports of the committees were 
reported to quarter sessions, there was no objec- 
tion to the report on the ground urged by the 
appellants, but (2) that the questions sought to 
be put in cross-examination before the quarter 
sessions were admissible. 

Morgan r. Aylesford (Kent) JJ., [190G] 1 
[K. B. 437 ; 75 L. J. K. B. 266 ; 70 J. F. 155 ; 

94 L. T. 483 ; 22 T. L. E. 229— Div. Ct. 

61. Procedure. — Power of Authority to stated. 
Special Case. — Licensing Act, 1904 (4 Edw. 7, 
c. 23).] — The committee of quarter sessions, 
sitting as the compensation authority, at their 
principal meeting under the Licensing- Act, 
1904, have power to state a special case for the 
consideration of the King’s Bench Division. 

Hex r. Southampton JJ., Ex parte Cardy, 
[1906] 1 K. B. 446; 75 L. J. lv. B. 295 ; 70 
J. F. 175 ; 54 W. E. 484 ; 94 b. T. 437; 22 
T. L. E. 236— Div. Ct. 


111. TRANSFERS AND REMOVALS. 

62. Appeal against Refusal to Transfer — Costs 
of Successful Appeal — Certiorari — Alehouse 
Act, 1828 (9 Geo. 4, c. 61), 27, 29.]— On the 

licensing justices refusing to transfer a licence 
there was an appeal to quarter sessions which 
was allowed. 

The quarter sessions further ordered the justices 
to pay the appellants’ costs and the treasurer of 
the County Council of London to refund such 
funds to the justices, and also the solicitor and 
client costs of the justices themselves. 

Held — that there was no jurisdiction under 
sects. 27 and 29 of the Alehouse Act, 1828, to 
make the order. 

Beg. r. London JJ , Ex parte London County 

[Council, (1898) 62 J. P. 517; 78 L. T. 559; 

46 W. It. 558— Div. Ct. 


63. Decease of Tenant — Grant of Licence to 
New Tenant of House so becoming Unoccupied — - 
The Alehouse. Act , 1828 (9 Geo. 4, e. 61), 5. 14.] 
— In August, 1896, a full licence was granted to 
M. E. for the M. Inn, D. In November, 1896, she 
died intestate, and the landlord took possession 
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of the premises. The appellant was admitted 
into possession of the premises by the landlord. 
A beer merchant realised all the effects on the 
premises and applied the proceeds to pay a debt 
owing to him, and the licence was handed over 
to the appellant for a consideration. 

On February 24th, 1897, an application was 
made at petty sessions on behalf of the appellant 
for the transfer of the grant of a licence under 
9 Geo. 4, c. 61, s. 14, until the expiration of the 
current licensing year, but that was refused. 

The appellant then appealed to quarter sessions, 
but the Court held that they had no power tef 
hear the case because it did not come within 
9 Geo. 4, c. 61, s. 14. 

By sect. 14 of that Act, if any person duly 
licensed under the Act shall die, and in cer- 
tain other contingencies whereby the licensed 
premises become unoccupied, the justices shall 
have power to grant a licence to the heirs or 
administrators of the person so dying, or to the 
tenant or occupier of a house having become 
so unoccupied. 

Held — that a case such as the present came 
within the Act, and the justices at quarter 
sessions had jurisdiction to hear it, 

Davies t\ Evans, (1898) 62 J. P. 120 ; 77 
[L. T. 688 ; 14 T. L. E. 163— Div. Ct. 

64. Jurisdiction — Mandamus — Certiorari — 
Alehouse Act, 1828 (9 Geo, 4, c. 61), ss. 4, 14.] — 
Justices cannot transfer a licence, under the 
Alehouse Act, 1828, held by a person who has 
never occupied the premises in respect of which 
the licence was granted, and where no liquors 
have been sold in pursuance of such licence. 

In such a case, although a writ of certiorari 
cannot issue to justices sitting in licensing 
matters on the authority of Beg. v. Sharman 
(78 L. T. Eep. 320), a writ of mandamus can go 
ordering them to hear and determine according 
to law. 

BEG-, r. Cotham, [1898] 1 Q. B. 802; 62 J. P. 

[435 ; 67 L. J. Q. B. 632 ; 78 L. T. 468 : 14 
T. L. R. 367 ; 46 W. R. 512— Div.' Ct. 

65. Jurisdiction — Transfer of Licence on I 
Condition no Liquor Sold on the Premises — 
Subsequent Abdication for Transfer of Licence 
—Inn “ theretofore kept ” — Alehouse Act, 1828 
(9 Geo. 4, c, 61), ss. 4, 14.] — A licence-holder 
became bankrupt, and W. applied for a transfer 
of the licence to himself. The day before the 
application was made W. received the key of 
the premises, put furniture in the house, and 
gave orders as to painting, &c. The licensing 
justices refused the application for the transfer 
to W. He appealed to quarter sessions, who 
decided that he was not a fit and proper person 
to hold the licence, hut nevertheless granted 
it to him on the understanding that he would 
not sell liquors under it and would apply for a 
transfer of it to another person at the eailiest 
opportunity. W. never resided in the house, 
but he let rooms to ceitain clubs who held their 
meetings there : he abided by the condition 
not to sell intoxicating liquors under the licence, 
and applied for a transfer to one S., who had 


agreed to take the house, and entered into* 
possession. The justices decided that they had 
no jurisdiction on the ground that W. had not 
“theretofore kept” the house as an inn. The 
quarter sessions, on appeal, reversed the decision 
of the justices, and granted the transfer. 

Held — that the quarter sessions were entitled 
to hold that W. had kept the premises as an inn. 

B. v. Cotham ([1898] 1 Q. B. 802; 67 L. J. 
Q. B. 632 ; 62 J. l\ 435 ; 46 W. R. 512 ; 78 L. T. 
468 — Div. Ct., supra ) considered. 

Wilson r. Crewe JJ., [1905] 1 Iv. B. 191 ; 74 

[L. J. K. B. 394 ; 69 J . 1M 11 : 53 W. H. 382 ; 

92 L. T. 164 ; 21 T. L. R. 233— Div. Ct . 

66. Jurisdiction — Off- Licence — Grocer — 
Licence Granted* on Condition to give up same 
upon Licensee Learhig — Application for Trans- 
fer — Beerhouse Act , 1830 (1 1 Geo. 4 L 1 Will. 4. 
c. 67).] — An off-licence was granted to the 
occupier of a grocer’s shop upon the condition 
that the licence should be given up upon the 
applicant leaving or ceasing to carry on the 
grocery business upon the premises. The licensee 
sold his business, and the purchaser applied to 
the licensing justices for a transfer of the licence 
to him. The justices refused to grant the trans- 
fer, on the ground that they were debarred from 
so doing by the condition upon which the licence 
was granted. 

Held — that the condition was not: an abso- 
lute bar to the transfer of the licence, but only 
a matter to be taken into considerat ion by the 
justices when considering whether or no in their 
discretion they would grant the transfer. 

Gee r. Oldham JJ., (1902) 66 J. I\ 341 ; 

[50 W. R. 394 ; 86 L. T. 389 ; IS T. L. 11.318 

— Div. Ct. 

67. Licensed Prem ises — Demolition far Public 
Purpose — Transfer to New Premises — “ Person 
whose house shall be pulled down' 1 ' — Jutowicotinq 
Liquor Licensing Act , 1828 (9 Geo. 1, c. 61). 
s. 14.J — The only person entitled to apply, under 

[sect. 14 of the Intoxicating Liquor Licensing 
Act, 1828, for the transfer to new premises of 
the licence of premises pulled down or about to 
be pulled down for a public purpose is the 
pei son who, at the time when the premises were 
pulled down or about to be pulled down, was the 
person who kept and was duly licensed under the 
Act to keep such premises as an inn. 

Reg. r. Yorkshire West Riding Ex 

[parte Shaw, [1898] 1 Q. B. 503 ; 62 J. I>. 

197 ; 67 L. J. Q. B. 279 ; 78 X,. T. 47 ; 14 
T, L. R. 89 ; 46 W. R, 331— Div. Ct. 

68. Licensed House about to be pulled* down for 
Public Purposes — Transfer of Licence — Notices 
—Alehouse Act, 1828 (9 Geo. 4, c. 61), *. 14 - 
Licensing Act , 1872 (35 & 36 Viet. c. 94), s. 40.] 
—A licensed house, called the “Rope ami 
Anchor,” had been pulled down to widen a 
street, and an application had been made by the 
holder of the licence at a special sessions, under 
sect. 14 o£ the Alehouse Act, 1828 (9 Geo. 4, 
c. 61), for a grant of the transfer of the licence 
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to the new premises in a new road, which had 
not theretofore been licensed. The justices were 
informed that the proper notices had been given, 
and as no opposition was offered, they granted 
the transfer at a special sessions for licensing 
purposes. A rule nid was obtained for a 
mandamus to the justices to hear and determine 
the case according to law, on the ground that 
the notices were insufficient, and did not comply 
with sect. 40 of the Licensing Act, 1872. 

Held, by the Div. Ct„ [1899] 2 Q. B.455 ; 68 
L. J. Q. B. 715 ; 63 J. P. 564 ; 15 T. L. It. 358— 
that the same notices as required by the Licensing 
Act. 1872, in the case of an application for a new 
licence, must be given upon an application under 
the Alehouse Act, 1828. 

Held, by C. A. — that the notices were 
good, as sect. 40 of the Licensing Act, 1872, 
had not expressly or impliedly repealed sect. 
14 of the Alehouse Act, 1828. 

Beg. v. Nicholson, [1899] 2 Q. B. 455 ; 68 

[L. J. Q. B. 1034 ; 63 J. P. 564 ; 48 W. li. 52 ; 

81 L. T. 257 ; 15 T. L. It. 509 ; 64 J. P. 388— 

(\ A. 

69, Removal — Conditional Xeio Li re nee — 
Licensing Act, 1872 (35 & 36 Viet. e. 94), s, 50.] 
— The appellant was the holder of an off-licence 
of a public-house, and duly applied for a renewal 
at the general annual licensing meeting, and this 
was granted. He also duly applied for and 
obtained a new licence of an adjoining house, on 
the condition of giving up the licence of which 
he had just obtained the renewal. 

Held — that the justices had not exceeded 
their jurisdiction, as this was not a removal of 
a licence, and therefore sect. 50 of the Incens- 
ing Act, 1872, requiring notice to the owner of 
the premises, had no application. 

Decisions of the Q. B. D. and 0. A. (sub 
nom. Reg. v. Thornton, Ex parte E. La con 
4* Co., Ld., [1897] 2 Q. B. 308; 66 L. J. 
Q. B. 774 ; 61 J. P. 470 • 77 L. T. 26 : 
[1898] 1 Q. B. 334 ; 67 L. J. Q. B. 249 ; 62 J. P. 
196 ; 46 W. B. 241 ; 78 L, T. 95; 14 T. L. B. 
170) reversed. 

“Removal” signifies that a licence shall be 
transplanted from one set of premises and serve 
as a privilege and protection to another set of 
premises — it may be to a set of premises in a 
different licensing district — per Lord Watson. i 

Laceby v. LACON & Co., [1899] A. 0. 222 ; 68 

[L. J. Q. B. 480 ; 63 J. P. 371 ; 47 W. It. 497 ; 

80 L. T. 473 ; 15 T. L, 11. 283— H. L. (E.). 

70. Removal — Exist i ng On-Licence — „ 1 pplica- 
tion for Removal of — Rower or Duty of Justices 
to Impose Conditions as to Money Payment — 
Monopoly Value — Licensing Act , 1872 (35 Sc 36 
Viet. o. 94), 50 — Licensing Act , 1874 (37 & 38 
Viet. c. 49), s. 22 — Licensing Act , 1904 (4 
Edw. 7), s. 4 (2).] — On an application for an 
•order sanctioning the provisional removal of an 
on-licence under sect. 50 of the Licensing Act, 
1872, and sect, 22 of the Licensing Act, 1874, 
licensing justices have no power or duty to 
impose conditions under sect, 4 (2) of the 


Licensing Act, 1901, and the words in that sub- 
section “on the grant of a new on-licence” 
do not include a grant sanctioning such a 
removal. 

Scmhle , however, licensing justices when 
considering whether to grant or refuse an appli- 
cation for an order sanctioning such a removal, 
may and perhaps ought to consider whether 
such a removal would deprive the public of the 
monopoly value which would be secured to them, 
if a new on-licence had to be obtained under the 
provisions of sect. 4 (2) of the Licensing Act, 
1904. ~ 

Bex v . Drink water and Others, [1905] 2 
i [K. B. 469 ; 74 L. J. K. B. 722 ; 69 J. P. 300 ; 

54 W. B. 95 ; 93 L. T. 165 ; 21 T. L. B. 514— 

Div. Ct. 

71. Removal — Xeio Tenant — Expiration of 
Licence before old Tenant's Removal — Power to 
Grant Licence at Special Sessions to new Tenant 
—Alehouse Act , 1828 (9 Geo. 4, e. 61), 5 . 14.]— 
The holder of the licence for an “ ante 1869 ” 
beerhouse was refused a renewal thereof on 
March 19th owing to a conviction ; he remained 
in the house pending an appeal, which was even- 
tually dismissed on April 18th, but in the mean- 
time (on April 5th) the licence expired ; after 
the failure of his appeal he left the house, and 
the new tenant applied for a licence under 
sect. 14 of the Alehouse Act, 1828, which pro- 
vides that, “ if any person so licensed . , . shall 
remove ...” the justices at special sessions 
may grant a licence to a new tenant. 

Held — that, as the licence expired before the 
old tenant’s removal, there was no removal of a 
person “so licensed,” and that the justices had 
no power under sect. 14 to grant a licence to the 
new tenant. 

Simphin v. Birmingham JJ. ((1872) L. R. 7 
Q. B. 482 ; 41 L. J. M. C. 102 ; 20 W. B. 702 ; 26 
L. X. 620) followed. 

R. v. Liverpool JJ. ((1833) 11 Q. B. D. 638 ; 

52 L. J. M. C. 114 ; 47 J. P. 596 ; 32 W, R. 20 ; 

49 L. T. 244— 0. A.) distinguished. 

Bex v . London JJ., Ex parte Reed, [1903] 2 

[K. B. 19 ; 72 L. J. K. B. 647 ; 67 J. P. 277 ; 

51 W. B. 629 ; 88 L. T, 673 ; 19 T. L. B. 444— 

C. A, 

72. Sale of Beer — Off-Licence — Transfer — 
Objection by Parmer Tenant that he had lost 
Money in the Business.] — A former tenant of 
“ beer off-licence” premises having lost money in 
the business objected to the transfer of the 
licence to a new tenant, and the licensing 
justices refused the application. Appeal to Court 

of quarter sessions allowed. j 

Hills and Others r . Newington JJ., j 

[(1901 ) 65 J. P. 297 — London Quarter Sessions, ; 

W. R. McConnell, K.C. 1 

IV. OFFENCES. 

(a) Refusing to Leave Licensed Premises, 

73. Alehouse — Customer refusing to leave when 

requested — Right of Owner to eject him — Licens - 1 
lug Act , 1872 (35 & 36 Viet. <*.' 94), 18.]— The ‘ 
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respondent, who was not a traveller, entered the 
appellant’s licensed premises — not being an inn 
-~he having been on several previous occasions 
ejected by the appellant from the premises for 
using offensive language and behaving in a 
disorderly manner, and he was known to be one 
of a disorderly gang. - The respondent was half 
drunk when he entered and threatened to fight 
the appellant, who asked him to leave, but the 
respondent refused to leave. The appellant went 
to eject him, and the respondent kicked him in 
the face. The magistrate refused to convict the 
respondent of an assault on the ground that the 
appellant had no right to eject the respondent 
for refusing to leave when requested. 

Held — that the occupier of an alehouse had 
the right to request a person to leave if he did 
not wish him to remain on the premises. 

Sealy r. Tandy, (1901) 85 L. T. 459 ; IS T. L. R. 

[38 ; [1902] 1 K. B. 296 ; 71 L. J. K. B. 41 ; 

66 J. P. 19 ; 50 W. R. 347— Div. Ct. 

74. Refusal to quit licensed Premises — Person 
not drunken , violent , quarrelsome , or disorderly — 
Licensing Act , 1872 (35 & 36 Viet. c. 94), s. is.] 
— A person cannot be convicted under sect. 18 
of the Licensing Act, 1872, for refusing to quit 
licensed premises, if he is not drunken, violent, 
quarrelsome, or disorderly, although he may have 
been requested by the landlord to leave. 

Hallimoee r. Tutton, (1898) 62 J. P. 423 ; 78 
[L. T. 469 ; 19 Cox, C. C. 31— Div. Ct. 

(b) Sale by Unlicensed Person. 

75. Abandonment of Licence — Lndence — 
Licensing Act , 1872 (35 & 36 Viet, c . 94), s. 3.]— j 
The appellant was the licence holder of the Royal 
Hotel, Ince-in-Makerfielcl, the property being 
owned by his father. From August 23rd to 
November 4th, 1901, the appellant resided at 
the Royal Hotel, and carried on the licensed 
business there. On the latter date, he had a 
quarrel with his father and left the district. 
The father, with the assistance of a manager, 
carried on the business till April 25th, 1902, 
when he was summoned and convicted of selling 
intoxicating liquors by retail without being duly 
licensed thereto. On May 30th, 1902, the appel- 
lant gave notice that he desired to transfer the 
licence to one Clarke, the manager. The justices 
refused to grant a transfer, and the appellant 
thereupon re-took possession of the premises, 
and on June 8th, the appellant was summoned 
for selling intoxicating liquor without being 
duly licensed thereto and convicted, the justices 
being of opinion that he had abandoned his 
licence. 

Held — that the conviction could not stand, 
as the appellant was a person duly licensed 
under, the Licensing Act, 1872. 

Lawrence *. O’Hara, (1903) 67 J* p. 369— 

[Div. Ct. 

76. Application Pending for Transfer — Offence 
of Trifling Nature — Jurisdiction of Justices — 
Summary Jurisdiction Act , 1879 (42 & 43 Viet. 


c. 49), s. 16.] — A respondent was summoned for 
unlawfully selling intoxicating liquor on 
October 15th, 1904, and other days, contrary to 
the Licensing Act, 1872, s. 3. He had on 
October 15th, 1904, entered into possession as* 
tenant of a licensed house without previously 
having obtained any authority from the justices,, 
and on October 24th, proper notice having been, 
given, the late tenant applied to the licensing 
justices and obtained a transfer of his licence to* 
the respondent. The licensing justices of that 
division only sat once a month, and there were* 
no Petty Sessions at which application for a. 
temporary transfer of the licence could have been 
made between September 26th and October 24th, 
1904. The justices found that in cases of 
transfers of licensed premises taking place on 
days on which no Petty Sessions were held, it 
was the practice in that, as in other divisions, to* 
apply for the temporary transfer at the next 
available Petty Sessions. 

Held — that such offence was not of a trifling- 
nature, and could not be dismissed as such by 
the justices under sect. 16 of the Summary 
Jurisdiction Act, 1879. 

! Barnard r. Barton and Others, [1906] l 

[Iv. B. 357; 75 L. J. K. B. 326 ; 69 J. P. 281 ; 

92 L. T. 859— Div. Ct. 

77. Club — Company carrying on a Club — 
Sale of Liquors and Tobacco— Some Shareholders 
not Members of the Club —Licence.'] — The pro- 
prietor of an ordmai y proprietary club, where* 
the refreshments and liquors sold to the members, 
are the property of the proprietor, and where 
the proprietor gets the profit from such sales,, 
cannot sell intoxicating liquors to the members, 
of the club without having the. necessary 
licences. 

A limited company, incorporated under the 
Companies Acts, carried on the business of a, 
club. Most of the shareholders of the company 
were members of the club, but there were a few 
outside shareholders who were not members.. 
The refreshments and liquors were the property 
of the company, and the profits (if any) from the 
sale of such refreshments went to the company,, 
and not to the club. 

Held — that the company, being a legal entity 
distinct from the club, and being composed of 
different members, could not sell intoxicating 
liquors or tobacco to members of the club without 
the requisite licences. 

National Sporting Club, Ld. r . Cope, (1900> 

[64 J. P. 310 ; 48 W. R. 446 ; 82 L. T. 352 
16 T. L. R. 158— Div. Ct, 

78. Licensed Person in Control— Real Seller- 
Unlicensed — Licensing Act , 1872 (35 & 36 Viet, 
c. 94), s. 3.] — The respondent, who was not a, 
licensed person, contracted to supply intoxi- 
cating liquor at an exhibition, and by arrange- 
ment with him a licensed person obtained an 
occasional licence for the sale of intoxicating 
liquor at the exhibition. Beer sent to the 
exhibition by order of the respondent, and paid 
for by him, was sold there by barmaids who* 
were paid by the respondent. The licensed 
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person was in control of the bar and the serving 
staff, but was not remunerated for his services 
in -any way. The proceeds were put in the till 
and afterwards taken away by an employee of 
the respondent. 

Held — that proof of these facts was proof of 
an offence by the respondent against sect. 3 of 
the Licensing Act, 1872, as he was the real 
seller, and he was therefore selling by an agent 
intoxicating liquor which he was not licensed to 
sell. 

Dunning r . Owen, [1907] 2 K. B. 237 ; 76 

[L. J. K. B. 796 ; 71 J. P. 383 ; 97 L. T. 241 ; 

23 T. L. K. 494— Div. Ot. 

79. Sale bg Innocent Servant of Unlicensed 
Master — House of Commons Bar — Licensing Act , 
1872 (35 & 36 Viet, o, 94), s. 3.] — An attendant 
at a refreshment bar situate within the precincts 
of the House of Commons, acting under the 
orders of the kitchen committee of that House, 
whose servant he was, supplied a person (not a 
member of the House) with intoxicating liquor, 
and received the price on behalf of the kitchen 
committee. 

Held — that he, being a servant selling liquor 
the property of his master, had not committed 
the offence under sect. 3 of the Licensing Act, 
1872, of selling intoxicating liquor without being 
duly licensed. 

Semite, the Houses of Parliament are not 
exempt from the provisions of the Licensing 
Act, 1872, so as to enable liquor legally to be 
sold there without a licence. 

Williamson v. Norris, [1899] 1 Q. B.7; 68 

[L. J. Q. B. 3i ; 62 J. P. 790 ; 47 W. K. 94 ; 

79 L. T. 415 ; 15 T. L. 11. 18; 19 Cox, C. C. 

203— Div. Ct. 

80. Sale by Unlicensed Persons through a 
Dummy Licensed Person residing on the 
Licensed, Premises — Licensing Act, 1872 (35 & 
36 Viet. c. 94), s. 3.] — The respondents were 
summoned for selling intoxicating liquor without 
a licence, it. appeared that a licence had been 
granted to the respondent N. The respondents 
D. and his wife, however, found the capital of 
the business, and were in control of the premises 
and served behind the bar, and the beer was sent 
by the brewers to them. N. resided on the 
premises but was never behind the bar, and was 
treated as a servant or dependant. The magis- 
trate stopped the case at the close of the 
evidence for the prosecution, and held that he 
could not convict, as there was an existing 
licence, ami the licensee was resident. 

Held — that an offence would be committed 
if unlicensed persons were to sell their own 
liquor under the cloak of the licence of a person 
■whose liquor they were not selling, and that such 
persons could not protect themselves by showing 
that a dummy licensee was resident on the 
premises where the liquor was sold, and that the 
case must therefore be remitted to the magis- 


trate to be further heard and determined bw 
him. 

Peckover v. Defries and Others, (1907) 

[71 J. P. 38 ; 95 L. T. 883 ; 23 T. L. R. 20— 

Div. Ct„ 

. (c) Sale at Unlicensed Place. 

81. Order given to Traveller — Appropriation 
— Sale at Unlicensed Place — Licensing Act,. 
1872 (35 & 36 Viet. c. 94), s. 3.] — The respondent 
carried on business as a brewer and held both a 
wholesale licence and a retail licence in respect 
of his premises in Lancaster, enabling him tO’ 
sell beer for consumption off the premises. On 
July 10th the respondent's traveller called at 
a nouse in Halfon and obtained an order for 
six bottles of beer, and entered the order in a 
memorandum book he had with him. Nothing- 
more was done at the house, and the goods- 
were delivered by the respondent’s cart on 
July 14th; the bottles were not marked in any 
way indicating any appropriation, and were- 
taken from a box made to contain a dozem 
bottles, but which only contained six. There 
was no label or address on the box, and the- 
beer was paid for on delivery at Halton. The 
respondent himself entered all orders given to his- 
travellers irvto a private general order-book, and 
said he accepted or rejected each order as he- 
thought fit, and entered them into the general 
delivery book. 

Held (allowing the appeal) — that there was- 
no sale or appropriation of the beer at the licensed 
premises, but the sale took place in Halton. 

Oocher v. McMullen, (1900) 64 J. P. 245 
[81 L. T. 7S4— Div. Ct. 

82. Order given to Traveller — Appropriation 
of Goods to meet the Order — Licensing Act , 187 2' 
(35 & 36 Viet. c. 94), s. 3.] — A traveller, em- 
ployed by the holder of a retail off-licence, took 
an order from a customer in the course of his 
rounds ; he handed the order to his master, who- 
placed in a box the twelve bottles required to 
fulfil the order, and also a slip of paper bearing 
the customer’s name. The traveller delivered 
the goods in the course of his next round, and 
received payment for them. 

.Held — that the “ sale ” within the meaning- 
of the Licensing Acts took place on the licensed 
premises, and that the licence- holder had been 
wrongly convicted of selling at a place not. 
covered by his licence — viz., the customer’s 
house. 

Walker r. Walker, (1904) 67 J. P. 452 ; 20* 
[Cox, 0. C. 594— Div. Ct.. 

83. Appropriation of Goods sold — Licensing 
Act , 1872 (35 & 36 Viet. c. 94), *. 3.]— One XL, a 
carter, in the employment of G. W. & Co., a firm 
of brewers, was in the habit in the course of such 
employment of delivering to a Mrs. H. a quantity 
of beer every fortnight in pursuance of a verbal 
standing order given at her house to R. Sub- 
sequently R. left the employment of G. W. & Co.,* 
and Mrs. H. verbally agreed with R. to continue, 
the standing [order for beer to any person by 
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whom R. might be employed. R. was employed 
by the appellant, and he took the standing order 
■to the appellant at his licensed premises, who 
accepted the order and agreed with him to supply 
beer to Mrs. H. Afterwards R. died, and one D., 
on behalf of the appellant, continued to deliver 
beer to Mrs. H. in pursuance of the said order. 
The beer was paid for on delivery. The justices 
found that the sale took place at the house of 
Mrs. H., and convicted the appellant under 
■sect. 3 of the Licensing Act, 1872. 

Held — that the statement by Mrs. H, that 
;she would continue the standing order for beer 
to any person by whom R. might be employed 
was equivalent to her assenting to the appro- 
priation of the goods on the licensed premises, 
.and that, therefore, the sale took place on the 
licensed premises, and the conviction was wrong. 

Walker v. Walker , No. 82, supra, followed. 

Hewitt i\ Jarvis, (1904) 68 J. P. 54 ; 90 
[L. T. 88 — Div. Ct. 

84. Order taken In/ Traveller — Duty of 
Traveller to communicate Order to Principal — 
Acceptance of Order by Principal — Appro- 
priation of Goods at Licensed Premises — 
Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 3.] — 
The appellant, a brewer, held a licence to sell by 
retail beer to be consumed off his premises at 
Pendle Street, Nelson. He employed a traveller 
to obtain orders for beer from persons residing 
.at Rishton. The traveller was required to 
observe the following rules : (1) No person in 
the employ of the appellant is to deliver beer, 
either in bottles, casks, or otherwise, in any 
quantity to any person unless the same has been 
previously ordered and the name and postal 
address of the person by whom the goods are 
ordered are first handed in to the office ; (2) no 
money must be received by any person taking or 
receiving orders until the goods ordered have 
been delivered ; (3) the full name and postal 
address of all persons ordering must be entered 
in the office the day before the orders are to be 
delivered. The traveller called on a customer at 
Rishton and obtained from him there an order 
for a two-gallon jar of stout. The traveller 
entered such order in his order book, and on the 
following clay posted such order book to the 
appellant, with a summary of the orders obtained 
by him. 

Held — that the contract of sale had taken 
place at the licensed premises, and not at the 
house of the customer. 

Walker v. Walker, No. 82, supra, discussed. 

Strickland v. Whittaker, (1904) 68 J. P. 

[235 ; 52 W. R. 538 ; 90 L. T. 445 ; 20 T. L. R. 

224 ; 20 Cox, C. C. CIO— Div. Ct. 

85 . Receiving Orders at Unlicensed Office — 
Transmission of suck Orders to Licensed Pre- 
mises — Appropriation — Excise Act , 1860 (23 
& 24 Viet. c. 113), s. 37.] — The taking of an 
■order at an unlicensed office for the sale of beer 
by retail in a less quantity than four and a half 
gallons, or in a less quantity than two dozen 


reputed quart bottles, at one time, such order to 
be forwarded to licensed premises belonging to 
the same persons, where the order might be 
accepted or not according to the discretion of 
the manager of the licensed premises, is not a 
sale by letail at the unlicensed office, contrary 
to sect. 37 of the Excise Act, 1860. 

Plctts v. Beattie ([1896] 1 Q. B. 519 ; 65 
L. J. M. C, 86 ; 60 J. P. 185 ; 74 L. T. 148 ; IS 
Cox, 0. O. 264 — Div. Ct.) followed. 

Stephenson r. Rogers, (1899) 63 d. P. 230 ; 

[80 L. T. 193 ; 15 T. L. R. ITS Div. Ct. 

85a. Receiving Order at Unlicensed Shop — 
Transmission of Order to Licensed JWtnises — 
Revenue Act, 1867 (30 & 31 Viet. c. 90), s. 17,] — 
The appellants were grocers carrying on business 
at two sets of premises in the same town. In 
respect of one set of premises they held licences 
as spirit dealers, beer dealers and wine dealers, 
and a retail licence for the sale of beer to be 
consumed off the premises. In respect of the 
other they held all the above licences except the 
retail beer licence. At these latter premises 
they displayed crates of four quart ilagons of 
beer, and the prices of the said beer by crate. 
Such crates were kept for window display, ail 
other beer being stored at the first named 
premises. The respondent went to the shop ami 
ordered four quarts of beer to be sent home with 
some groceries. The assistant told him the beer 
would have to come from the other shop. The 
order was forwarded to the licensed premises 
and executed from there. 

Held — that the appellants were rightly con- 
victed of having received and taken orders for 
beer without having the necessary excise licence. 

Elias r. Dunlop, [1906] 1 K. R. 266; 75 

[L. J. K. B. 168 ; 70 J. P. 103 ; 94 L. T, 164 ; 

22 T. L. R. 162 ; 21 Cox, C. O. 103— Div. Ct. 

86. Receiving Order at Unlicensed Restaurant 
— Transmission of such Order to .Licensed Pre- 
mises — Refreshment Houses and Wine Licences 
Act , 1860 (23 & 24 Viet. e. 27), ,v. 19,] — A 
restaurant keeper carried on business at premises 
which were not licensed for the sale of intoxi- 
cating liquors. Ho also carried on the business 
of a wine dealer in partnership at other premises 
in the neighbourhood, in respect of which his 
partner held a licence as a dealer in foreign wine. 
F., an excise officer, entered the restaurant, 
ordered a meal and a pint bottle of claret from 
the waiter, and gave the waiter the money for 
the claret. Thereupon the waiter went and 
purchased the claret at the other premises, served 
F. with it, and F. consumed it. On these facts 
the magistrate held that there had been a sale of 
\yine to F. by the appellant's servant at the 
restaurant, and convicted him. 

Held — that it was impossible to say that there 
was no evidence to support the view which the 
magistrate took. 

Pasquier v. Neale, [1902] 2 K. B. 287; 71 

[L. J. K. B. 835 ; 51 W. R. 92 ; 87 L. T. 230 ; 

* 18 T. L. R. 704 ; 67 J. P. 49; 20 Cox, O. (!. 

350— Div, Ct. 
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87. Stile by Bray man — Unauthorised Act 
of Servant — Liability of Master — Licensing 
Act , 1872 (35 & 36 Viet. 6*. 94), ,s. 3.]— The 
respondent was the manager of a brewery com- 
pany, and held a licence to sell beer by retail 
at the premises of the brewery. The respon- 
dent had control over the draymen and had 
given orders to all such draymen to be careful 
never to deliver beer unless an order for 
such beer had been previously received by the 
said company at their offices, and took every 
care to prevent any beer being sent out which 
had not been ordered The beer was sold for 
cash on delivery, and the drayman was authorised 
to receive payment. It happened occasionally 
that beer sent out could not be delivered owing 
to persons who had ordered it having left their 
houses. None of the bottles or crates of beer 
bore the name of the customer for delivery to 
whom the beer was loaded on the van, and there 
was no appropriation by identifying marks or 
otherwise to any particular customer. One of 
the draymen in the employ of the company sold 
beer for cash to a person who had not previously 
ordered it. The respondent was summoned for 
selling beer at an unlicensed place contrary to 
sect. 3 of the Licensing Act, 1872. 

Held — that as the sale by the drayman was 
an unauthorised act the respondent was not 
liable. 

Boyle v. Smith, [1906] 1 K. B. 432 ; 75 L. J. 

[lv. B. 282 ; 70 J. P. 115 ; 54 W. li. 519; 94 

L. T. 30 ; 22 T. L. R. 200 ; 21 Cox, 0. C. 84— 

Div. Ct. 

88. Working Mods Club — Sale to Agent of 
Member — Licensing Act , 1872 (35 & 36 Viet. 
c. 94), s. 3.] — The appellant was a waiter 
employed at a bond fide club, duly registered 
under the Friendly Societies Act, 1875. A 
member’s wife asked the appellant for a bottle 
of stout, and handed to him a ticket which had 
been filled in and signed by her husband, who 
was at home, and she returned home with the 
stout and handed it to her husband, who drank 
it. It was agreed that in all that she aid the wife 
was acting as her husband’s agent. 

Held — that as a member of such a club may 
by his lawful agent carry out a transaction which 
is legal when done by the member himself, no 
offence was committed against sect. 3 of the 
Licensing Act, 1872. 

Davies v. Burnett, [1902] 1 K. B. 666; 71 

[L. J. K. B. 355; 66 J. V. 406 ; 50 W. B. 391 ; 

86 L. T. 565 ; 18 T. L. B. 354; 20 Cox, C. C. 1 

193— Div. Ct, i 

(d) Selling or Keeping Open during Prohibited 
Hours. 

89. u Bond fide travellers f ^ — Four men 
walked on Bunday to a licensed house two miles 
in a direct line from their home, but about three 
miles by the way they had come; They were 
known to the licence holder ; but it was found 
out that they had not gone out with the inten- 
tion of getting liquor. 

B.D. — VOL. II. 


Held — that they were not ‘ 4 bond fide 
travellers,” and that the licence holder was 
properly convicted for supplying them with 
liquor. 

Graham v. M‘Dougall, (1905) 6 F. (J. C.) 

[57 — Ct. of Justiciary. 

90. Exemption from Closing — Order of Local 
Authority giving an Exemption from Closing in 
Respect of Certain Trades — Certiorari — Licensing 
Act , 1872 (35 & 36 Viet. c. 94), s. 26 — Licensing 
Act , 1874 (37 & 38 Viet. 6*. 49), s. 32.]— From 
1874 there had been an order of the county 
licensing committee declaring U. to be a 
populous place, and the licensed premises were 
accordingly closed from 11 p.m. till 6 a.m. In 
1902 the county licensing committee revoked such 
order. In 1904, two justices purported to make 
an order under such section applying to all the 
licensed houses in the district. 

Held — that the justices had exceeded their 
jurisdiction by making such order without 
hearing the evidence contemplated by sect. 26, 
and that such order could therefore be quashed 
by certiorari. 

Bex v. Johnson - and Others, [1905] 2 K. B. 59 ; 

[74 L. J. K. B. 585 ; 69 J. P. 236 ; 53 W. B. 

655 ; 92 L. T. 654 ; 21 T. L. E. 423— Div. Ct. 

91. Keeping Open — Customers remaining after 
Closing Time — Outer Doors closed — Licensing 
Act , 1874 (37 & 38 Viet. <?. 49), 5. 9.]— When the 
outer doors of a licensed house are closed and 
locked during prohibited hours, so that there is 
no access to the licensed premises from the out- 
side, the house is not “ open or kept open ” for 
the sale of intoxicating liquors, even though 
persons who have been drinking in the house 
before closing time remain in the premises after 
closing time, and are served with drink during 
such closing hours, and afterwards leave by a 
back door. To be “ open or kept open ” within 
the meaning of sect. 9 of the Licensing Act, 
1874, there must be, during prohibited hours, 
some means of access to the premises from the 
outside. 

Jeffrey v. Weaver, [1899] 2 Q. B. 449 ; 68 

[L. J. Q. B. 817 ; 63 J. P. 663 ; 47 W. R. 638 ; 

81 L. T. 193 ; 15 T. L. B. 422— Div. Ct. 

92. Keeping Open — Licensing Act , 1874 (37 & 
88 Viet. c. 49), s. 9.] — A public-house was entered 
by the police, after closing time (11 o'clock). 
Five men were found in the bar with glasses of 
liquor before them. Both doors of the public- 
house were open, but no one had entered and no 
drink had been drawn after closing time. 

Held — that the premises had not been kept 
open for the sale of intoxicating liquor after 
closing time within the Licensing Act, 1874, s. 9. 

Lloyd v. Barnett, (1900) 64 J. P. 708 ; 82 
[L. T. 804— Div. Ct. 

93. Keeping Open — Licensing Act , 1874 (37 & 
38 Viet. c. 49), . 9 . 9.]— The respondent, a licence- 
holder, obtained an occasional licence to keep 
open after 11 p.m., the usual closing hour, to 

14 
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12.30 a.m. The cloors of the premises were closed 
at 12.30 a.m., but singing was going on inside the 
premises till 12.38, and between 12.40 and 12.45 
several persons came out of the private door of 
the said premises. There was no evidence that 
any persons were admitted or served with intoxi- 
cating liquor after 12.30 a.m. 

Held — that the respondent could not be con- 
victed of opening and keeping open the licensed 
premises for the sale of liquor during prohibited 
hours contrary to sect. 9 of the Licensing Act, 
1874. 

Jeffery v. Wearer, [1899] 2 Q. B. 449; 68 
L. J. Q. B. 817 ; 63 J. P. 668 ; 47 W. R. 638 ; 81 
L. T. 193 — (Div. Ct,, No. 91, supra') followed. 
Commissioner of Police r. Roberts, [1904] 

[1 K. B. 369; 73 L. J. K.B.231 ; 68 J. P. 39 ; 

52 W. R. 560; 20 T. L. R. 105— Div. Ct. 

94. Keeping Open — Permitting Drinking after 
Closing JIour.'\ — The manager of a public-house 
returned to the public-house as it was closing, 
with a friend whom he had met at a theatre. 
When in the public-house, after it had been 
closed, he gave half a glass of sherry to his friend 
from the public-house stock. Neither he nor his 
friend paid anything for the sherry. 

Held — that he could not on these facts be 
convicted of keeping open house and permitting 
and suffering drinking. 

White r. Neilson, (1905) 6 F. J. C. 51 — Ct. of 

[Justiciary. 

95. Sale during Prohibited Hours — Intoxi- 
cating Liquor bought and paid for during Legal 
Hours — Agreement to deliver during Prohibited 
Hours — No Appropriation of Goods at Time of 
Sale — Licensing Act, 1874 (37 k 38 Yict. c. 49), 

9.] — Two men went to the house of the 
respondent, a licence-holder, on Saturday during 
legal hours and asked if they could have half a 
gallon of beer delivered to them on Sunday 
morning during prohibited hours. They paid 
for the beer, and directly afterwards, before 
closing time, half a gallon of beer was drawn 
and put in a bottle belonging to the respondent, 
and corked and put on the bar counter by the 
respondent’s son. It was subsequently taken by 
him about closing time to the brewhouse stable, 
within the curtilage of the licensed premises, 
whence it was taken by him on the Sunday 
morning and given by him to the barman behind 
the counter in the licensed premises to deliver 
to the purchasers during prohibited hours. 

Held — that there had been no appropriation 
of the beer at the time of the sale and the 
respondent was liable to a penalty under sect. 9 
of the Licensing Act, 1874. 

Pletts v. Beattie ( [1896] 65 L. J. M. C. 86 : 
60 J. P. 185 ; 74 L. T. 148; 18 Cox, C. C. 264— 
Div. Ct.) distinguished. 

Held, further, by A1 verst one, L.C.J, and 
Kennedy, J, (Ridley J., dissenting), that even if 
there had been an appropriation at the time of 
the sale, the agreement to deliver during pro- 
hibited hours was an essential part of the contract 


of sale, and that the respondent could be con- 
victed under .sect. 9 of the Licensing Act, 1874, 
“ for selling intoxicating liquor ” during pro- 
hibited hours. 

NOBLETT r. IlOPKINSON, [1905] 2 K. B. 214 ; 

[74 L. J. K. B. 544 ; 69 J. P. 269 : 53 W. It. 

637 ; 92 L. T. 462 ; 21 T. L. U. 148— Div. Ct. 

96. Sale during Prohibited' I four s — Opening 

during such Hours — Two Offences or One — Irish 
Licensing — Under the Irish Licensing 

Acts a person cannot be convicted both of selling 
during prohibited hours and also of keeping open 
during such hours, the selling and the opening 
being part of the same transaction on any given 
occasion. 

Dorrian r. MHIugh, [1907] 2 It*. U. 504 — 

j K. B. D. 

97. Sunday Closing — Beer ordered and paid 
for on Saturday, but deli re red on Sunday — 

Opening Licensed Premises during Prohibited 
Hours — Conviction for — Sunday C losing ( Wales) 
Act , 1881 (44 & 45 Viet. o. 61), k 1 , 2— Licensing 
Act , 1874 (37 k 38 Viet, o. 49), ,v. 9.]— Sect. 9 of 
the Licensing Act, 1874, provides that any 
person who, during the time at which premises 
for the sale of intoxicating liquors are directed 
to be closed, ‘‘opens or keeps open such premises 
for the sale of intoxicating liquors'’ shall be 
liable to a penalty. 

! A dozen bottles of beer were ordered from a 
beerhouse-keeper and paid for on a Saturday 
evening, and they were to have been delivered 
at the house of the purchaser on the Saturday 
night, hut in consequence of an accident the 
delivery was overlooked, and did not take place 
on the Saturday as arranged. 

On the Sunday during closing hours the pur- 
chaser of the beer sent his servant to the 
public-house for two bottles of the beer, which 
were delivered to the servant, who was seen to 
come out of the public-house with the beer. 

Held — that, although the beer had been 
ordered and paid for during the time the pre- 
mises were allowed to be open, the beerhouse- 
keeper, by the delivery of the two bottles of beer 
during prohibited hours, had “opened his pre- 
mises for the sale of intoxicating liquors ” within 
the meaning of sect. 9, and was liable to the 
penalty imposed by the section. 

Saunders r. Thorney, (1898) 62 J. I\ 404 ; 78 
[L. T, 627 ; 14 T. L. R. 346— Div. Ct. 

98. Selling Intoxicating Liquor during Pro- 
hibited Ho urs — Exempt i o n — Tit ea fro — 7 h e.atri 's 
Act , 1843 (6 & 7 Viet. c. ^—Licensing Act , 
1872 (35 & 36 Viet. c. 94), s. 72 — Licensing Act , 
1874 (37 & 38 Viet. 49), *. 3.] -The appellant, 
G., was the manager of the Theatre Royal, 
Stockton, and on September 2nd, 1896, he was 
granted a licence for the theatre under the 
Theatres Act, 1843. By that licence the theatre 
was to be closed every Saturday night at half- 
past eleven. 

On October 11th, 1890, lie was granted a 
theatre excise licence, under 5 & 6 Will, 4, e, 39, 
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and 43 & 44 Viet. c. 20, to sell intoxicating 
liquors by retail in the theatre. 

On the evening of Saturday, January 23rd, 
1897, the performance concluded at the theatre 
at 10.55 pan., but the appellant kept one of the 
bars of the theatre open for the sale of intoxi- 
cating liquors until 11.20 p.m. 

All the people who were there present were 
either persons who were employed in the per- 
formance or had been bond fide attending the 
performance as spectators at the theatre that 
evening. The appellant was convicted. 

The present question for the decision of the I 
Court was whether that conviction was right, the ! 
borough of Stockton being a town within the 
meaning of the Licensing Act, 1874, and the 
appellant being convicted of an offence under 
sect. 9 of the Licensing Act, 1874. 

By the Licensing Act, 1872, sect. 72 : “ Nothing 
in this Act shall affect or apply to (4) the sale of 
intoxicating liquor by proprietors of theatres in 
pursuance of the Act in that behalf.” 

By the Licensing Act, 1874, that Act is to be 
construed as one Act with that of 1872, and by 
sect. 3, a All premises in which intoxicating 
liquors are sold by retail shall be closed as 
follows : (2) If situated ... in a town ... as 
defined by the Act ; (a) on Saturday night from 
eleven o’clock.” 

For the appellant it was contended that the 
exemption contained in sect. 72 was an absolute 
exemption, and that a theatre duly licensed 
under the Acts in that behalf was exempt from 
this provision as to closing. 

Held (affirming the decision of quarter 
sessions) — that, on the true construction of 
sect. 72, the exemption does not affect the proper 
closing hour, and that it only applies in that the 
holders of theatre licences need not go to justices 
for a licence for the sale of intoxicating liquors. 

Gallagher r. Rudd, [1S98] 1 Q. B. 114; 18 

[Cox, C. C. 554 ; 01 J. 1\ 789 ; 07 L. J. Q. B. 

05 ; 77 L. T. 367 ; 14 T. L. R. 105 ; 40 W. R. 

, 108 — Div. Ct. 

99 . Traveller — Refreshment Room — Person 
arriving at or departing from Station — Licensing 
Act , 1872 (35 & 36 Viet. e. 94), s. 25 — Licensing 
Act , 1874 (37 & 38 Viet. c. 49), a. 10 —Sunday 
Closing {Wales) Act , 1881 (44 & 45 Viet. c. 61), 
s. 4.] — A person cannot be convicted under 
sect. 25 of the Licensing Act, 1872, of falsely 
representing himself to be a traveller and obtain- 
ing intoxicating liquor at a railway station 
refreshment room during the hours when licensed 
premises are closed, if, at the time he obtains the 
drink, he has taken a ticket and intends to travel 
by railroad, and does so travel, even though he 
only took such ticket and travelled so as to be 
able to obtain such drink. He is within the 
exemption in sect. 10 of the Licensing Act, 1874, 
in favour of “ persons arriving at or departing 
from such station by railroad.” 

Williams v . MacDonald, [1899] 2 Q. B. 308 ; 

[68 L. J. Q. B. 678 ; 63 J. P. 501 ; 47 W. R. 

701 ; 80 L. T. 758 ; 15 T. L. R. 343; 19 Cox, 
C. C, 339 — Div, Ct. 


(e) Miscellaneous Offences. 

See also Clubs, Nos. 3, 7. 

100 . Illegal Measure — Sale by Schooner of 
DeerP] — A man entered a public-house and 
asked for a “schooner” of beer ; a “ schooner” 
is a glass tumbler capable of holding about a 
third of a quart. He was supplied with one 
filled from the counter pump, and paid 2d. 

H eld — that the publican had contravened the 
enactment corresponding to sect. 8 of the English 
Licensing Act, 1872. 

Riddell r. Neilson, (1904) 5 F. (J. C.) 57— 

[Ct. of Justy. 

101 . Pe rm if ling Dm ntie nness — Person aetua l ly 
found Drunk on Premises — Durden of Proof 
— Licensing Act , 1902 (2 Edw. 7, c. 28), s. 4.] — 
On a charge against a publican for permitting 
drunkenness on his premises, it was proved that 
at 3 a.m. he and a friend were found intoxicated 
on the premises. 

Held — that, having regard to the section of 
the Scotch Act corresponding to sect. 4 of the 
Licensing Act, 1902, lie must be convicted. 

Kessack r. Smith, (1906) 7 F. 75— Ct. of 

[Justy. 

102. Permitting Gaming — “ Licensed Person ” 
— Executrix of Deceased Licensee — Liability 
to Penalties for allowing Gaming — Licensing 
Act , 1872 (35 & 36 Viet. e. 94), ss. 3, 17.]— An 
executrix in occupation of a licensed house, and 
carrying on the business of the house and selling 
liquors upon the premises prior to the next 
special sessions, may be made subject to penalties 
for allowing card-playing to take place on those 
premises during such period as a licensed person, 
meaning thereby a person holding a license as 
defined by the Licensing Act, 1872. 

M‘ Donald v;. Hughes, [1902] 1 K. B. 94; 71 

[L. J. K. B. 43 ; 60 J. P. 86 ; 50 W. R. 318 ; 

85 L. T. 727 ; 18 T. L. R. 79— Div. Ct. 

And see under Gaming and Wagering. 

103 . Serving reputed Prostitutes — Reasonable 
time for Refreshments — Affirmative Evidence of 
Offence alone will support conviction — Licensing 
Act , 1872 (. e . 94), s. 14 — Summary Jurisdiction 
Act , 1879 (c. 49 ),,s\ 39.] — M. was convicted under 
sect. 14 of the Licensing Act, 1872, of having per- 
mitted a reputed prostitute to remain on licensed 
premises longer than a reasonable time for the 
woman to take refreshments. 

Held — that the conviction must be quashed 
because the evidence of the offence having been 
committed given by the prosecution was in fact 
circumstantial ; and before a publican could be 
convicted affirmative evidence in every case must 
be given by the prosecution ; 

Held, also, that under the Summary Juris- 
diction Act, 1879, s. 39, the onus of proving the 
offence rests on the prosecutor, and that the 
defendant was right in not calling evidence to 
rebut the charge. 

Miller r. Dudley J J., (1898) 46 W. R. 606— 

[Div. Ct. 

14—2 
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V. SALE TO CHILDREN. 

104. Carlied and sealed Vessels — Mens rea— 
Intoxicating Liquors ( Sale to Children) Act, 1901 
(1 Edw. 7. c. 27), s. 2.] — Where a licensed person 
sells intoxicating liquor to a person under 14 
years of age in a bottle not properly corked and 
sealed, it is no defence to an information charg- 
ing an offence under sect. 2 of the Intoxicating 
Liquors (Sale to Children) Act, 1901, that the 
licensed person honestly believed that the bottle 
was corked and sealed in conformity with the 
requirements of the section. 

Brooks r. Mason, [1902] 2 K. B. 743 ; 19 T. L. R. 

[4 ; 72 L. J. K. B. 19 ; 07 J. P. 47 ; 51 W. R. 

224 ; 88 L. T. 24 ; 20 Cox, C. C. 404— Div. Ct. 

105. “ Corhed and Sealed " — Gummed Paper 
Label — Intoxicating Liquors (Sale to Children) 
Act, 1901 (1 Edw. 7, c, 27), *. 2.]— A bottle of 
beer sold to a child messenger had a screw 
stopper and a paper label gummed over the top : 
the label extended an inch down each side of 
the neck of the bottle, and the gum was quite 
dry at the time of sale. The justices having 
convicted the vendor, after ocular demonstra- 
tion, that the label could be removed intact by 
moistening it with the tongue : — 

Held — that it was a question of fact whether 
the bottle was properly corked and sealed, and 
that there was evidence to support the con- 
viction. A label secured by gum may, however, 
in some cases be sufficient. The true test is, is 
the stopper so secured that the child cannot get 
at and abstract the liquor without detection / 

Mitchell i \ Crawshaw, [1903] 1 K. B. 701 ; 

[72 L. J. K. B. 389 ; 67 J. P. 179 ; 88 L. T. 

463; 19 T. L. 352; 20 Cox, C. C. 395— 

Div. Ct. 


106. Corhed and Sealed Vessel — Bottle with 
Screw Stopper and Adhesive Label — Sufficiency 
of Label as a “ Sealing" — Intoxicating Liquors 
(Sale to Children') Act , 1901 (1 Edw.” 7, e. 27), 
s, 2.]—' The appellant was convicted under sect. 2 
of the Intoxicating Liquors (Sale to Children). 
Act, 1901, for selling beer to a child under four- 
teen, the beer not being sold in a sealed vessel. 
It was admitted that an adhesive paper label 
adhered to the top of the stopper and to the 
sides of the neck of the bottle, USTo evidence 
was given that the stopper had been removed or 
could be removed without destroying the label. 
The magistrate was of opinion that the label 
could be removed in several ways without de- 
struction-— e.g., by the application of steam, or 
by separating the label from the neck of the 
bottle by means of a penknife — and the stopper 
could then be withdrawn and that in this way 
access to the beer could be obtained, and with 
the aid of some adhesive substance the label 
could be replaced at the will of the messenger, 
and that therefore the bottle was not “sealed” 
within the meaning of the section, 

.. Held— that the magistrate could not act 
upon common knowledge, and that therefore no 


evidence had been given upon which his finding 
could be supported. 

MACE? r. M‘Kenzie, (1903) 67 J. P. 251 ; 88 
[L. T. 631 ; 20 Cox, C. C. 449— Div. CL 

107. Knowledge — Barman selling Innocently — 
Intoxicating liquor ( Sale to Children) Act , 1 90 L 
(1 Edw. 7, e. 27), s. 2.] — Sect. 2 of the Sale to- 
Children Act, 1901, does not create an absolute 
prohibition against the sale of liquor to children 
under fourteen except in corked and sealed 
vessels. Knowledge is an essential ingredient of 
the offence. 

Therefore a licence holder cannot be convicted 
if his barman sells liquor to a child under four- 
teen, honestly believing him to have attained 
that age. 

Groom r. Grimes, (1903) 07 J. P. 345 ; 89 L. T. 

[129 ; 20 Cox, 0. O. 515— lb v. CL 

108. “ Knowingly a lines any Person to sell ” — 
Sale by Barman without Licensee's Knowledge — 
Intoxicating Liquors (Sale to (IJtUdren) Act , 
1901(1 Edw. 7, c. 27), .s*. 2.]— Knowledge can 
be imputed to an absent master, who has deputed 
his authority to a servant ; but not to a master, 
who is present and in authority and has expressly 
forbidden his assistant to do the act com- 
plained of. 

The appellant, a licensed person, posted a 
notice on his .premises stating that every servant 
was forbidden tosupply intoxicating liquors toany 
child under fourteen except in sealed and corked 
bottles ; and he gave express instructions to his 
barman to the same effect. While the appel- 
lant was present in the bar in charge of the 
premises, the barman, without his knowledge or 
connivance, knowingly sold liquor to a child 
under fourteen in a bottle which was neither 
corked nor sealed. 

Held — that the appellant could not be con- 
victed of an offence under sect. 2 of the 
Intoxicating Liquors (Sale to Children) Act, 

1901, 

SMART r. Kolloth, [1903] 2 K. B. 261 ; 72 

[L. J. K. B. 620 ; 67 ,J. P/354 ; 89 L. T, 100 ; 

19 1\ L. 11. 530 ; 52 W. K. 107 ; 20 Cox, 0, C. 

507— Div. Ct, 

109. “ Knowingly allows any Person to Sell ” — 
Sale by Assistant to Child without Knowledge 
and Contrary to Orders of Licensee — Intoxicating 
Liquors (Sale to Children) Act, 1901 (1 Edw. 7, 
e. 27 ),,<*. 2.] — M., a publican, was charged with 
having allowed his barman knowingly to sell 
and deliver intoxicating liquor to a girl under 
fourteen for consumption off the premises, the 
same not being in a corked or sealed vessel, M, 
had given orders to his assistants not to supply 
liquor to children in contravention of the statute. 
The liquor in the present case was sold by M.’s 
barman, M. himself not being in the shop at the 
time, though his foreman was. The magistrate 
found that the sale to the child was knowingly 
effected by the barman, but without the know- 
ledge, actual or constructive, or the wilful con- 
nivance of M. or his foreman, and he dismissed 
the summons. 
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Held — that M. had not knowingly allowed 
the intoxicating liquor to be sold within the 
meaning of the Intoxicating Liquor (Sale to 
Children) Act, 1901, and that the summons was 
properly dismissed. 

Binary v. Xolloth ([1903] 2 K. B. 264 ; 72 
L. J. K. I>. 020 ; 07 J. 1\ 35-1 ; 89 L. T. 100 ; 19 
T. L. li. 530— Div. Ct, Ho. 108, supra) followed. 

CONLON r. MULDOWNEY, [1901] 2 Ir. II. 498— 

[K. B. D. 

110. “Knowingly allows any person to sell " — 
Barmaid Selling to Child — Express Order not to 
do so — Xo Delegation of Authority — Intoxicating j 
liquors ( Sale to Children) Act , 1901 (1 Edw. 7. j 
c. 27), .s*. 2.]— A barmaid, contrary to express 
orders, knowingly sold intoxicating liquor to a 
child under fourteen years of age in a bottle not 
■corked and sealed. The licence holder, although 
not in the bar, was within call, and the justices 
found as a fact that he had not delegated to the 
barmaid the charge and control of the bar. 

Held — that the licence holder could not be 
convicted on a charge of “ knowingly allowing” i 
the barmaid to so sell the liquor. 

Binary v, Xolloth ([1903] 2 K. B. 204; 72 
L. J. K. B. 020 ; 07 J. P. 354 ; 89 L. T. 1U0 ; 19 
T. L. 1L 530— Div. Ct, Ho. 108, supra) applied 
and followed. 

It cannot be said, as a matter of law, that a 
licence holder who is absent from his bar, but 
within call, has delegated the control of it to the 
person serving in it. 

McKenna v. Harding. (1905) 09 J. P. 354 

[ — Div. Ct. 

111. “ Knowingly allows any person to sell ” — 
Barmaid Knowing t y Selling to Child — Express 
Order not to do so — Manager in Charge — Xo 
Control delegated to Barmaid— Intoxicating 
Liquors ( Sale to Children) Act , 1901 (1 Edw. 7, 
c. 27), *s*. 2.] — A licence holder left the manage- 
ment of a public-house to a manager. A bar- 
maid, contrary to express orders, sold intoxicating 
liquor to a child under fourteen years of age in a 
bottle not corked and sealed. At the time the 
manager was in an adjoining bar, and might 
have seen, but did not see, what she was doing. 
The magistrate found as a fact that the manager 
was at the time in charge of the premises, and 
that neither the licence holder nor the manager 
knowingly allowed or connived at the sale. 

Held — that liis decision could not be 
disturbed. 

Allchorn v. Hopkins and Another, (1905) 
[69 J. P. 355— Div. Ct. 

112. Unsealed Bottle — Quantity Less than One 
Reputed Pint — Intoxicating Liquors (Sale to 
Children ) Act, 1901 (I Edw. 7, c\ 27), s. 2.] — Per 
Darling and Lawrence JJ. : It is an offence 
against sect. 2 of the Intoxicating Liquors (Bale 
to Children) Act, 1901, to send a child under the 
age of fourteen years to any place where intoxi- 
cating liquors are sold or distributed for the 


purpose of obtaining a pint (or more) of intoxi- 
cating liquor unless it is sold in a corked and 
scaled vessel belonging to and provided by the 
vendor. 

Per Lord Alverstone, C.J. : Possibly it may be 
sufficient if the purchaser sends the child with a 
vessel of his own, but proves that he intended it 
to be corked and sealed by the vendor. 

Semhle , to send a child for less than a pint, 
though to be delivered in a corked and sealed 
vessel belonging to the vendor, is an offence. 

Faundale i\ Dillon, [1907] 2 K. B. 513; 76 

[L. J. K. B. 922; 71 J. P. 374; 97 L. T. 2S4 

— Div. Ct. 

i YI. HABITUAL DRUNKARDS. 

113. il Black List' 1 — Proof of Previous Con- 
victions — Production of Register — Inebriates A ct, 
1898 (61 & 62 Yict. c. 60), s. 2— Licensing Act, 
1902 (2 Edw. 7, e. 28), a 6 (1).]— In any 
particular Police Court the register of that 
Court, together with evidence of identification, 
is sufficient evidence of previous convictions for 
the purposes of sect. 2 of the Inebriates Act, 

j 1898, and sect. 6 (1) of the Licensing Act, 
1902 ; and, semhle, also for other purposes. 

A magistrate cannot make an order under 
sect. 6 (1) of the Licensing Act, 1902, unless the 
j defendant consents to be dealt with summarily. 

Commissioner of Police for the Metro- 
polis v. Donovan, [1903] 1 K. B. 895 ; 

72 L. J. K. B. 545 ; 67 J. P. 147 ; 52 W. R. 14 ; 

S8 L. T. 555 ; 19 T. L. II. 392 ; 20 Cox, C. C. 

435— Div, Ct. 

114. Prisoner Pleading Guilty to Primary 
Offence— Trial on issue of Habitual Drunkenness 
— Jury — Evidence — Depositions — Inebriates Act , 
1898 (61 & 62 Viet. c. 60), s. 1.]— Sect. 1 of the 
Inebriates Act, 1898, applies to cases where a 
prisoner pleads guilty to the primary offence 
charged. 

If he then pleads not guilty to a further charge 
of habitual drunkenness, a jury may be sworn to 
try this issue. 

By a majority — upon the trial of such an 
issue the depositions of witnesses may be used as. 
evidence. 

Rex r, Meehan, [1905] 2 Ir. R. 577— Ir. 0. C. R 

VII. MISCELLANEOUS, 

115. Appeal to Quarter Sessions — Costs — 
Taxation out of Sessions — Consent — Order on 
Borough Treasurer to Pay Costs of Licensing 
Justices — Right of Treasurer to be Present at 
Taxation — J urhdiction — Alehouse Act, 1828 
(9 Geo. 4, tf. 61), *. 29.]— Beet. 29 of the 
Licensing Act, 1828, provides that, in the case 
of an appeal from the judgment of a justice in or 
concerning the execution of the Act to the court 
of quarter sessions having been reversed, “ it 
shall be lawful for the Court, If it shall think fit, 
to adjudge and order that the treasurer of the 
county or place in and for which such justices 
whose judgment shall have been so reversed shall 
have acted on the occasion when he shall have 



427 


INTOXICATING LIQUORS. 


428 


Miscellaneous — Continued. 
given such judgment, shall pay to such justice, 
or to whomsoever he shall appoint, such sum as 
shall, in the opinion of such Court, be sufficient 
to indemnify such justice from all costs and 
charges whatsoever to which such justice may 
have been so put.” 

When a court of quarter sessions, under this 
enactment, orders the expenses of licensing 
justices to be paid by the treasurer of the county 
or place for which the justices acted, the amount 
of such expenses ought not to be taxed out of 
sessions without the consent of the treasurer; 
and if, in the absence of such consent, the Court 
refer the taxation to their clerk of the peace, 
they must adopt his decision during the sessions. 
The treasurer is entitled to have notice of, and 
to attend, the taxation of the expenses. 

A court of quarter sessions ordered the 
treasurer of a borough to pay a sum of money to 
the clerk of licensing justices whose judgment, 
while acting for the borough, had been appealed 
against, for the expenses to which he (the clerk) 
had been put in supporting the judgment of the 
justices. 

Held — that the order was bad. 

KEG.r. Winder, [1000] 2 Q. B. 666 ; 09 L. J. 

[Q. B. 729; 64 J, 1\ 740; 48 W. It. 006 ; 88 
L. T. 171 ; 10 T. L. B. 400— Div. Ct. 

116. Appeal to Quarter Sessions — Personal 
Service of Notice of Appeal — Summary Jurisdic- 
tion Art , 1879 (42 & 43 Viet. c. 49), s. 31, 
sub-ss. 2, 7.] — Personal service of a notice of 
appeal to quarter sessions from a conviction 
under the Licensing Acts is not necessary under 
the Summary Jurisdiction Act, 1879, s. 31, 
sub-s. 2. 

Be a. v. Somersetshire JJ., Ex parte 

[Talbot, (1900) 09 L. J. Q. B. 311 ; 04 J. P. 

341 ; 10 T. L. B. 160— Div. Ct. 

117. Beerhouse — “ Heal Besidcnt Holder and 
Occupier ” — Salaried Manager of Ji reivers — 
Beerhouse Act , 1840 (3 k 4 Viet. c. 01), #. 1.] — 
By sect. 1 of the Beerhouse Act, 1840. “is T o 
licence to sell beer or cider by retail . . . 
shall be granted to any person who shall not 
be the real resident holder and occupier of the 
dwelling-house in which he shall apply to be 
licensed.” 

Held — that the fact that the applicant for a 
beer licence in respect of a dwelling-house is 
paid a salary by brewers, and has to pay over 
to them the profits made upon the sale of the 
beer, does not of itself in law prevent him from 
being the “ real resident holder and occupier ” 
of the house. 

Judgment of Div. Ct. (68 J. P. 67G) affirmed. 

Nix r. Nottingham JJ., [1899] 2 Q. B. 

[294 ; 68 L. J. Q. B. 854; 63 J. P. 628; 47 

W. B* 628 ; 81 L. T. 41 ; 15 T. L. B. 463— 

C, A. 

1X8. Beerhouse — Spirits — Sale without 
Li cence. — Secon d Conti ction — Disqualification 
tn Imhl T A pence — A nvlication bn Owner for 


Authority to carry on Business — Jurisdiction — 
Bice using Act , 1872 (35 k 36 Viet. c. 94), s. 3— * 
Licensing Act , 1874 (37 k 38 Viet. c. 49), s. 15.] 
— A beerhouse-keeper was upon the same day 
twice convicted under sect. 3 of the Licensing 
Act, 1872, of selling spirits without a spirit 
licence, and upon such second conviction he was 
disqualified for two years from holding any 
licence, and by the operation of the section he 
also, upon such second conviction, forfeited his 
licence to sell beer. Upon an application being 
made after the second conviction by the owner 
of the premises under sect. 15 of the Licensing 
Act, 1874, for an authority to carry on the 
business until the next special sessions : — 

Held — that the justices had jurisdiction to 
entertain the application, although made after 
the second conviction, as the words “for the 
first time ” in sect. 15 were to be construed as 
governing the latter part of the section as well 
as the former, and that t he application could 
be made after the first conviction, which caused 
a personal disqualification or a forfeiture of the 
licence, which, in the case of selling spirits 
without a spirit licence, was the second 
conviction. 

Ex PARTE IfLINN & SONS (No. 1), [1899] 2 Q. B. 

[154 ; 68 L. J. Q. B. 777 ; 63 .J. P. 660 ; 47 

W. B. 697 ; 81 L. T. 27 ; 15 T. L. B. 406— 

Div. Ct. 

119. Beerhouse — Forfeiture of Licence hy 
Conviction of Licensee — Application by Owner 
for Temporary Authority to carry on Business — 
Limitation of Discretion of Justices — Grounds of 
Refusal of Application — Wine and dice r house 
Act , 1869 (32 k 33 Viet. o. 27), ,w. 8, 19— Licens- 
ing Act , 1874 (37 k 38 Viet, e. 49), ,s\ 15.] — 
Where the holder of a beerhouse licence which 
has existed before and continuously since 1869 
has forfeited liis licence hy conviction for 
offences under sect. 15 of the Licensing Act, 1874, 
and the owner of the premises makes an applica- 
tion under that section to a court of summary 
jurisdiction for a temporary authority to carry 
on the business until the next special licensing 
sessions, the justices in such court have not 
a general discretion to refuse such application, 
and cannot go beyond the four grounds of 
refusal specified in sect. 8 of the Wine and 
Beerhouse Act, 1869. 

Ex parte Flinn & Sons (No. 2), [1899] 2 

[Q. B. 607 ; 68 L. J. Q. B. 1025 ; 63 J . P. 740 ; 

48 W. B. 29 ; 81 L. T. 221 ; 15 T. L. B. 532— 

Div. Ct. 

Disapproved in Tower JJ, v. Chambers , No. 120, 
infra. 

120. Beerhouse — Conviction of Tenant for 
Selling Spirits without a Lice nee — Closing of 
House < — Application by Owner to Special 
Sessions — Jurisdiction of Justices to refuse Grant 
of Licence — Wine and Beerhouse Act , i860 (32 & 
33 Viet. c. 27), ss. 8, 19 — Licensing Act , 1874 
(37 k 38 Viet. c. 49), s. 16.]—' The tenant of a 
beerhouse which had been licensed prior to 
May 1st, 1869, and the licence renewed con- 
tinuously since that date, was convicted of 
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selling spirits without a licence, and the house 
was thereupon closed for the sale of wine and 
beer until after the hearing of an appeal from 
the refusal of the application hereinafter men- 
tioned. 

At the next special sessions for licensing pur- 
poses, the owner applied for the grant of a 
licence for the sale of beer and wine by retail in 
respect of such premises pursuant to sect. 15 of 
the Licensing Act, 1874 (37 <fc 38 Viet. c. 49). 
The grant of such licence was refused by the 
justices at special sessions upon grounds other 
than one or more of the four grounds specified 
in sect. 8 of the Wine and Beerhouse Act, 1869 
(32 & 33 Viet. c. 27). 

Held — that the licence had been forfeited by 
the conviction and was no longer “ in force,” 
and that, therefore, the justices had jurisdiction 
to act as they did. 

Freer v. Murray ([1894] A.' C. 570 : 63 
L. J. M. C. 242 ; 58 J. P. 508 ; 71 L. T. 444) 
followed. 

Ex parte Flinn (No. 2) ([1899] 2 Q. B. 607 ; 68 
L. J. Q. B. 1025 ; 63 J. P, 740 ; 48 W. R. 29 ; 81 
L. T. 221 — Div. Ct., No. 119, supra) overruled. 

Decision of Div. Ct. (68 J. P. 204 ; 52 W. R. 
541 ; 90 L. T. 228 ; 20 T. L. R. 160) reversed. 

Tower JJ. v. Chambers, [1904] 2 K. B. 903 ; 

[73 L. J, K. B. 951 ; 20 T. L. R. 784 ; 68 J. P. 

581 ; 91 L. T. 643— C. A. 

121. General Annual Licensing Meeting — 
Adjournment — Further Adjournment for Lack of 
Time — Fresh Application made at such Second 
Adjourned Meeting — Held not in Time — Licensing 
Act , 1902 (2 Edw. 7, a. 28), 5. 14 (1).]— By 
sect. 14 (1) of the Licensing Act, 1902, every 
adjournment of the general annual licensing 
meeting must be held within one month of the 
date thereof. This means every adjournment 
“for new business,” and does not prevent a 
further adjournment to hear applications duly 
made, but which cannot be dealt with for lack 
of time. 

But at such second (or subsequent) adjourn- 
ment no application can be considered, which 
was not made in time to be heard at the first 
adjourned meeting, had the justices been able 
to deal with it. 

Rex r . Bristol JJ., Ex parte Whiting, (1903) 

[07 J. P. 375 : 19 T. L. R. 596 ; 89 L. T. 474— 

Div. Ct. 

122. General Annual Licensing Meeting — 
Adjournment beyond September — “ Persons 
Aggrieved ” — Alehouse Art , 1828 (9 Geo. 4, c. 61), 
s. 3 — T Vine and Beerhouse Act , 1870 (33 & 34 
Viet. e. 29), s. 11.] — Under the Alehouse Act, 
1828, an adjourned general annual licensing 
meeting to receive original or fresh notices 
cannot be held in the month of October. 
Beet. 3 of that Act clearly contemplates that 
the general annual meeting and every adjourn- 
ment of it shall be held iri the month of August 
or September. 

Sect. 11 of the Wine and Beerhouse Act, 


1870, which allows an adjournment where an 
applicant for the “ grant or renewal of a certifi- 
cate” has, through inadvertence or misadventure, 
failed to comply with any of the preliminary 
requirements of “ the principal Act or this Act, 
or any Act incorporated therewith,” is not 
attracted to the Act of 1828, and does not enable 
the justices to adjourn an application for an 
alehouse licence. 

A brewer having licensed premises in the 
district within which a licence has been granted, 
who has opposed the grant of the licence and 
the order confirming the same, is a “person 
aggrieved” by such order, as he has a real 
interest in the decision of the justices, and he is 
entitled to a writ of certiorari. 

Rex r. Groom, Ex parte Cobbold, [1901] 2 

[K. B. 157 ; 70 L. J. K. B. 636 ; 65 J. P. 452 ; 

49 W. R. 484 ; 84 L. T. 534 ; 17 T. L. R. 433— 

Div. Ct. 

123. Occasional Licence — Conditions attached 
to Existing Licence — Hours of Opening — Mono- 
poly Value — Hours excluded by Terms of Con- 
dition — Licensing Act , 1872 (35 & 36 Viet, c 94), 
s. 29 — Licensing Act, 1904 (4 Edw. 7, c. 23), 

4 (2).] — The fact that the justices have 
attached to the grant of a licence under sect. 4 (2) 
of the Licensing Act, 1904, the conditions that 
the premises should only be open between noon 
and 2 p.m., and that the licence-holder should 
pay a monopoly value of 4:20, does not prevent 
the licence-holder being granted an “occasional” 
licence under sect. 29 of the Licensing Act, 1872, 
to keep the premises open on a particular day 
from 7 to 1 1 p.m* 

GrOH v. HESKETH, [1907] 2 K . B. 232 ; 76 L. J. 

[K. B. 787 ; 71 J. P. 339 ; 97 L. T. 179 ; 23 
T. L. R. 501— Div. Ct. 

Affirmed, [1908] 1 K. B. 654 ; 77 L. J. K. B. 
481 ; 72 J. B. 114— C. A. 

124. Refreshment Houses Act , 1860 (23 Viet. 
c. 27), s. 3 — Retail Wine Licence — Validity of 
Notices — Mandamus. ]— Notice of application for 
a shopkeeper’s retail wine licence signed by the 
applicant as secretary for a limited company is 
not bad because the applicant does not so 
describe himself in the body of t lie notice. 

Reg. r. Lyon, Ex parte Skinner, (1898) 62 
[J. P. 357 ; 14 T. L. R. 357— C. A. 

125. Spirit Dealer's Additional Licence — 
Applicant not having fatten out Dealer's Licence 
— Power of Adjournment — Revenue Act , 1861 
(24 & 25 Viet. c. 21), s. 2.] — Where it appears, 
after the hearing of an application for an 
additional licence to retail spirits in pursuance 
of the Revenue Act, 1861, that the applicant has 
not taken out his licence as a dealer in spirits, 
the justices can adjourn the application in order 
to enable him to obtain the dealer’s licence, and 
on the adjourned day can grant his application 
on his producing such licence. 

Re Byford, (1905) 69 J. P. 152— Qr. Sess. 

126. Spirits — “ Sending out, delivery , or 
removal ” — Spirits over One Gallon — Spirits 
Act , 1880 (43 & 44 Viet. 24), as. 105, 107.] — 
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By sect, 105 of the Spirits Act, 1880 (43 & 44 
Viet. c. 24) : “ Except as' in this section pro- 
vided, no spirits exceeding the quantity of one 
gallon of the same denomination at a time for 
the same person may be sent out, delivered, or 
removed from any one place to another place 
unless accompanied by a permit.” And by 
sect. 107 of the same Act : “ If any person sends 
out, delivers, or removes, or receives any spirits 
required to be accompanied by a permit without 
a permit ; .... he shall, in a idition to any 
other penalty or forfeit ure, incur a tine of £500. 

In 1807 one J. B. gave the respondent, who 
was licensed to sell beer only and had no spirit 
licence, an order, to forward to his brother, who 
had such a licence, for two gallons of rum. 

The rum was delivered' by a carman at the 
respondent’s house and sent to J. B. by his 
potman. 

The spirits were not accompanied by any 
permit or certificate. 

Held — that the respondent was guilty of 
sending out, delivering, and removing spirits 
within the Act, 

Teese v. Jennings, (1898) 79 L. T. 300 ; 02 
[J. 1\ 771 ; 19 Cox, C. C. 174— Div. Ct. 


INVENTIONS. 

See Patents and Inventions. 


ISLE OF MAN. 

See Dependencies and Colonies. 


JAMAICA. 

See Dependencies and Colonies. 


JOINT STOCK COMPANIES. 

See Companies and Company Laiv. 


JOINT TENANCY AND 
TENANCY IN COMMON. 

See Personal Property ; Real 
Property and Chattels Real. 


JOINTURE. 

See Husband and Wife ; r EAIj and 
Personal Property. 


JUDGMENT* 

See also Bankruptcy ; Estoppel ; 
Limitation of Actions, 20-22 ; 

Pleading ; Practice and Bro- 
ck dure. 

1. Amendment — “ Accidental Slip or Om is - 
sion ” — Correction of Bill of (' arts — Certificate 
of Taxing Manner — R . S . C ., Ord . 28, r . I l . j - -In 
an action in the Queen’s Dench Division the 
plaintiffs recovered ju igment against the defen- 
dant for a sum to be ascertained by a special 
referee. The referee assessed the sum, and judg- 
ment was drawn up and entered for the plaintiffs 
for the sum so assessed with eosts to be taxed, 
The plaintiifs carried in their list of costs for 
taxation, but by a pure slip they did not include 
in their list of costs the sum which they had 
paid to the referee when they took up the 
award. 

Held— that the omission of such sum was an 
u accidental slip or omission ” within the mean- 
ing of r. 11 of Ord. 28, and the error in the 
judgment could therefore lie corrected “at 
any time,” even after the judgment had been 
drawn up and entered ; that the referee’s fees 
should be referred to the taxing Master for 
taxation ; and that his certificate should be 
amended. 

Fritz v. Hobson ((1880) 14 Ch. I>. 542 ; 49 
L. J. Ch. 735 ; 28 W. It. 722 ; 42 L. T. 077 — - 
Fry, J.) followed. 

Chessum k Sons r . Gordon, [19011 1 Q. p,. 
[094 ; 70 L. J. Q. B. 394 ; 49 W. It. 309 ; 84 
L. T. 137 — C. A. 

2. Amendment — “ Accidental Slip or Omis- 
sion" — Cor rent ion. — R, $. C.< Ord . 28, r. 11.] 

The plaintiff brought an action for an injunction 
to restrain the defendants from maintaining a 
wall abutting upon the plaintiffs premises, and 
also for damages for injuries caused to the plain- 
tiff by reason of the defendants permitting 
water to escape from the defendant’s premises 
into the plaintiffs house. The injunction was 
refused. In respect of the damage caused by 
the water the plaintiff was awarded £0, with 
such costs, if any, as would be allowed in the 
County Court, The defendants sought to have 
the order varied by adding such words as would 
restrict the costs to costs allowed on the lower 
scale in the County Court, 

Held — that as the action was one which 
should never have been brought, and that if the 
judge’s attention had not been called to the 
County Court Ord. 50a, r. 9, he would have 
made a different order, there had been such 
an accidental omission within It. 8, C. ? Ord. 
28, r. II, as would justify him in making the 
necessary correction in the order. 

Doswell t, Norton, (1902) 18 T. L. It. 228— 

[Buckuill, J. 

3. Foreign Judgment — Judgment by default in 
trance Defendants appearing in Belgium to 
resist Execution there — No Estoppel. 1 — An 
English vessel, after colliding with a French 
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vessel, proceeded to Belgium, and her owners 
there gave bail to avoid her arrest pending a 
suit by the owners of the French vessel in 
the French Courts. 

In the French suit the English owners did 
not appear, and judgment was given against 
them : this judgment was rendered executory 
in Belgium, and thereupon the English owners 
appeared in the Belgium Courts to resist an 
execution against their vessel. 

Subsequently the English owners instituted 
proceedings in respect of the collision in the 
English Courts, and the French owners (the 
defendants) pleaded the French judgment as a 
bar thereto. 

Held — that the English owners were not sub- 
ject, and had not submitted to the jurisdiction of 
the French Court; and, that, as the judgment 
was not one pronounced upon the merits in the 
presence of the parties, it was not binding upon 
an English Court. 

The Delta ((1876) 1 P. D. 893 ; 45 L. J. Ad. 
Ill ; 25 W. It. 16— Phillimore, J.) followed. 

Decision of Barnes, J. ([190 1] P. 41 ; 73 
L. J. P. 8 ; 89 L. T. 481 ; 9 Asp. M. C. 497) 
affirmed. 

The Challenge and The Due d’Aumale, 

[1905] P. 198 : 74 L. J. P. 55 ; 93 L. T. 390— 

C. A. 

A nil see Conflict of Laws. 

4. Joint Contractors — Co-defendants — Judg- 
ment by consent against one Defendant — Effect 
as regards Proceeding against the Other — Plead- 
ing — Costs '] — Where two joint contractors are 
sued in the same action for the same debt, a 
judgment recovered by consent against one is a 
bar to the plaintiff proceeding against the other 
for the same cause of action, in the same way as 
if separate actions had been brought against the 
two. 

The rule in King v. Tloare (13 M. & W. 494) 
applied. 

A defendant who relies on such a judgment as 
a bar ought to state in his pleadings that he 
does so. 

McLeod i\ Power, [1898] 2 Ch, 295 ; 67 L. J. 

[Ch, 551 ; 79 L. T. 67 ; 47 W. B. 74— Byrne, J. 

5. Judgment in Default of Appearance against 
one Defendant — Bight to Proceed against Others 
< — Irish Gen. Orders 33, r . 4 (14), r , 5.] — A 
plaintiff, by entering judgment in default of 
appearance against one of several joint defen- 
dants, does not abandon his right to proceed 
against the others. 

Pim Brothers, Ld. r . Coyle and Another, 
[1903] 2 Ir. Ii. 457— K. B. Div, 

6. Setting aside — Fraud in obtaining Judg- 
ment.] — A judgment obtained by a fraud on the 
Court may be set aside, even though perjury is 
not sufficient cause therefor. 

Cole v. Langford, (1898) 2 Q, R. 36 ; 67 
[L. J. Q. B. C98 ; 14 T, L. 1L 427— Div. Ct. 


7. Setting Aside — Application by Person not 
Party to Record — Irish II. S. C. Ord. 10, r. 11 
— Ord. 27, r. 16.] — In an action against the 
administrator of an intestate for money alleged 
to have been paid by the plaintiff for the use 
of the deceased, judgment was allowed to be 
entered by collusion between the plaintiff and 
the defendant. 

Held — that a next of kin, not a party to the 
record, whose interest in the assets of the 
deceased was prejudicially affected by the 
judgment, had such a specific interest in the 
deceased’s assets as to entitle him io an order in 
the action setting aside the judgment and giving 
him leave to intervene. 

MEHAFFEY v. MEffAFFEY, [1905] 2 Ir. R. 292— 

. [K. B. Div. 

8. Setting aside — Grounds for — Action for 
Libel — K T o Defence — Interlocutory Judgment for 
Damages to be assessed — Verdict exceeding 
Amount claimed — Amendment of Claim — Speech 
of Counsel inf timing Damages — New Trial.] — In 
an action of libel the plaintiff claimed £ 1,000 
damages. No defence was delivered, and inter- 
locutory judgment was signed for the damages 
to be assessed in the sheriff’s Court. The jury 
returned a verdict for £2,500. The plaintiff, 
without applying to amend the statement of 
claim, signed judgment for this amount. The 
speech of plaintiff’s counsel had a very serious 
effect in inflaming the damages. 

Held — that the judgment was bad ; and that 
the defendants might move to set aside the 
judgment and to make it conform to the claim, 
otherwise there should be a new trial. 

Chattel r. “Daily Mail” Publishing Co., 
[Ld., (1902) 18 T. L. R. 165— C. A. 


JUDGMENT SUMMONS. 

See County Courts. 


JUDICIAL COMMITTEE. 

See Courts. 


JUDICIAL SEPARATION. 

See Husband and Wipe. 


JURIES. 

And see County Court ; Magistrates ; 

Practice and Procedure. 

1. Juryman protesting against Verdict — 
Application for New Trial — Affidavit — Inad- 
missibility of] — A juryman cannot be heard to 
complain* of a verdict to which he has been a 
party after he has left the jury box. He must 
protest in the jury room or in the Court. Two 
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days after the verdict of the jury was pronounced 
in Court, one of the jury wrote to the Lord Chief 
Justice, who tried the ease, stating that he had 
not agreed to the verdict as pronounced. This 
juryman had since made an affidavit. 

Held — that the affidavit was not admissible 
on an application for a new trial. 

Nesbitt r. Parrett and Another, (1902) IS 
[T. L. It. 510-O. A. 


JUS TERTIf. 

See Practice and Procedure. 


JUSTICE OF THE PEACE. 

See Magistrates. 


JUVENILE OFFENDER. 

See Criminal Law and Prociidijre. 


KIDNAPPING. 

See Criminal Law and Procedure. 


LACHES. 

See Limitation op Actions ; Waiver. 


LANCASTER PALATINE 
COURT. 

See Courts. 


LAND. 

See Peal Property and Chattels 
Peal ; Sale of Land. &c. 

LAND AGENTS. 

See Agency ; Sale of Land ; Valuers 
and appraisers. 


LAND CHARGES. 

See Beal Property and Chattels 
Beal ; Sale of Land. 


LAND CLAUSES CON- 
SOLIDATION ACTS. 

See Compulsory Purchase and Com- 
pensation. 


LAND REGISTRY. 

See Sale of Land ; Beal Property 
and Chattels Beal. 


LAND TAX. 

See Col. 522. 


LAND TRANSFER. 

See Real Property and Chattels 
Beal : Sale of Land. 


LANDLORD AND TENANT. 

COL. 

I. Relation of Landlord and 


Tenant 487 

II. Agreements for Leases . . 440 

III. Essentials of Lease . . . 442 

IV. Parcels. 

(//) Easements 448 

(/;) Fixtures 445 

( e ) Sporting Bights .... 448 

V. Duration of Tenancy. 

(//) Notice to Quit 448 

( h ) Renewal 450 

(/?) Tenancy at Will . . . . 455 

( d ) Tenancy from Year to Year . 458 

( e ) Weekly Tenancy . . . 458 

VI. Bent 457 

VII. Restrictive Covenants . . 480 

VIII. 1 { at es, Tax ks a nd O u t g ( n n g s. 

( ft ) Charges borne by Lessor . . 465 

(/;) Factories and Workshops . . 467 

(/?) Paving Expenses . . * 460 

( d ) Requirements of Sanitary 

Authority . . . .471 

IX. Repairs, Maintenance and Im> 

PROVEM ENT. 

( a ) Alteration . , . . .475 

(/;) Building Covenants . . . 477 

( e ) Insuviince Covenants . . . 479 

( d ’) Liability of Landlord for Non- 

Repair 479 

( e ) Repairing Covenants . . . 482 

X. Covenants by Lessor. 

( a ) Restrictive Covenants . . 486 

( ft ) Quiet Enjoyment , . . 487 
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COL. 

XI. Derogation from Grant . . 491 

XII. Forfeiture. 

(a) Notice of Breach of Covenant . 493 

(b) Re-entry 194 

(f) Belief against Forfeiture . . 49G 

XIII. Dwelling-Houses and Flats . 498 

XIV. Licensed Premises. 

(< 7 .) Covenants against Forfeiture of 

Licence 501 

Qi) Maintenance of Business and 

Licence 503 

(c) Tied Houses . . . .507 

XV. Covenants against Assigning 

or Underletting . . . 508 

XVI. Effect of Assignment on 
Covenants. 

(i a ) Assignment of Lease . . .516 

(5) Assignment of Reversion . . 520 

See also Agriculture ; Distress. 

I. RELATION OF LANDLORD AND TENANT. 

See also Bankruptcy, Nos. 21, 22, 23, 25, 
170, 194. 272, 275 ; Limitation of 
Actions, Nos. 39-43 ; Mortgages : 
Practice and Procedure, No. 154. 

1. Innocent Misrepresentations — Insanitary 
condition — Mescission — Indemnity — Damages.] 
— The plaintiffs asked for rescission of a lease on 
the ground of admittedly innocent misrepresenta- 
tions, and also an indemnity from the con- 
sequences of having entered into the contract. 
Innocent misrepresentations as to the sanitary 
condition of the premises had been actually made. 

Held — that to makegood the consequences of 
misrepresentation was the same thing as damages, 
and damages could not be recovered for innocent 
misrepresentations : and that the plaintiffs were 
not entitled to anything more than what they 
had paid and expended under the actual terms of 
the lease. Anything else would be damages pure 
and simple. 

The law as laid down by Bowen, L.J., in 
Ncwb'ujqinq v. Adam ((1880), 31 Ch. D. 582 ; 56 
L. J. Ch. 275 ; 35 W. B. 597 ; 55 L. T. 275- 
C. A.), followed. 

Whittington r. Seale- Hayne, (1900) 82 L. T. 

[19 ; 16 T. L. li. 181— Farwell, J. 

2. Inter medd liny by landlord — Inter- 
meddling with Assets before Administration — 
Injunction .] — Shortly after the death of a tenant 
intestate, the landlord wrongfully entered and 
seized the goods of the deceased. On the ex 
parte application of the sole next of ldn before 
administration : — * 

Held — that the Court would grant an injunc- 
tion restraining the landlord from interfering 
with the assets, the plaintiff giving ari under- 
taking as to damages. 

Cassidy t. Foley, [1904] 2 Ir. B. 427— 

[Andrews, J. 

3. Lease to Trustee — Payment of Bent and 
Occupation by Cestui que Trust — Liability of 


Cestui que Trust for Repairs .] — A lease was 
granted by the plaintiffs to J. S, Womack, who 
thereby covenanted for himself, his heirs, exe- 
cutors, administrators, and assigns, that he and 
they would repair the premises. The lease also 
contained a declaration by J. S. Womack that 
he held the premises in trust for the defendant, 
his wife, as part of her separate estate. J. S. 
Womack died intestate, and no letters of ad- 
ministration of his estate were taken out. The 
defendant from the first paid the rent and did 
the repairs which were done. On the expiry of 
the term the premises were out of repair. The 
plaintiffs brought an action against the de- 
fendant for damages for breach of the covenant 
to repair. 

Held — that there was no legal contract of 
tenancj" between the plaintiffs and the defen- 
dant, nor any contract by which she became 
legally bound by the covenants in the lease ; and 
that there was no equitable liability depending 
on her beneficial interest alone or coupled with 
the fact of occupation. 

Walters v. Northern Coal Mining Co. ((1855) 
5 D. M. & G. 629 ; 25 L. J. Ch. 633) and Cox v. 
Bishop ([1S57] 8 D. M. & G. 815 ; 26 L. J. Ch. 
389) followed. 

Ramage r. Womack, [1900] 1 Q. B. 116; 69 

[L. J. Q. B. 40 ; 81 L. T. 526 ; 16 T. L. B. 63 

—Wright, J. 

4. Li ability of Landlord — Demise of Iloom in 
Factory — Supply of Power from Engine — Power 

, not fit for Purpose — Accident caused thereby — 

I Sale of Goods Act , 1893 (56 & 57 Viet. c. 71), 
s. 14, sub-s. 1.] — The defendants, who were the 
lessees of a factory, demised to the plaintiffs a 
room therein, and agreed to supply to them 
power from an engine for working a machine in 
the demised room at a yeaily rent of £100. 
The engine was under the control and in the 
possession of the defendants. While the engine 
was working the machine, owing to a defect in 
the governor, it went too fast, with the result 
that part of the machine in the plaintiff’s room 
became heated and broke, and killed a workman 
employed by the plaintiffs. The plaintiffs, 
having paid the widow compensation under the 
Workmen’s Compensation Act, 1897, sued the 
defendants to recover the amount so paid. The 
jury found that the defendants had not supplied 
power which was reasonably fit for the purpose 
of working the machine. 

Held — that, apart from the demise of the 
room, there was a contract by the defendants to 
supply to the plaintiffs power for working the 
machine ; that this was a contract of purchase 
and sale ; that there was therefore an obliga- 
tion to supply power reasonably fit for the 
purpose ; and that the plaintiffs were entitled 
to recover. 

Bentley Brothers r . A. Metcalfe & Bon, 

[1906] 2 K, B. 548; 75 L. J. K. B. 891 ; 95 
L. T, 596 ; 22 T. L. B. 676— C. A. 

5, LiaMlity of Landlord — Condition of Pre- 
mises — Patent Defect .] — A landlord is not an 
insurer of the safety of his tenants. He is not 
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delation of Landlord and Tenant — Continued. 

responsible for a defect of construction ( 'e.g .. a 
staircase rail with interstices wide enough for a 
■child to fall through) which was as obvious to 
the tenant when taking the house as it was to 
the landlord. 

Mechan r. Watson, [1907] S. C. 25— Ct. of 

[Sess. 

6. Liability of Lessors to Third Party — Lessee 
of Building Land- raising it so as to drain on to 
adjoining Land, — Canada — Action negatoire.] — 
The respondents were the owners of land adjoin- 
ing, but on a lower level than, some land of the 
appellant. Tin's land was leased by the respon- 
dents to a builder, the lease containing a 
contract by him to subsequently purchase the 
land, and he thereupon commenced building 
operations ; in the course of such operations he 
raised the level of the land, so that, instead of 
receiving the drainage of the appellant’s land, as 
it had hitherto done, it now drained on to his 
land, and iti consequence the present proceedings 
were instituted. 

Held — that the lessee was not acting under 
the control or direction of the respondents, or 
under such circumstances as to render them 
liable for his acts ; and, therefore, that the 
appellant’s right against them was, not to call 
upon them to pay damages, and reinstate the 
locus in quo in its former condition at their 
expense, but merely to allow' him to enter their 
land, and, at his own expense, or at that of any 
person liable for the damage done, to do the 
work necessary to relieve his land of the new 
servitude imposed upon it. 

Judgment of the Court of King's Bench for 
Quebec reversed. 

Kieffer r. Le Seminaire de Quebec, [1903] 

[A. C. 85 ; 72 L. J. 1\ 0. 18 ; 87 L. T. 484 ; in 
T. L. R. 50— P. C. 

7. Occupation — Demise of Close — Tenant 
occupies additional Close belonging to Landlord 
— A r t> Presumption .] — H. demised an island to E. 
Subsequently E. occupied two other plots of H.’s 
land. These plots were situate on the mainland, 
and were something between half a mile and a 
mile from the island demised to E. They were 
inclosed land. There was no evidence that they 
were occupied by E. as an addition to his holding 
under H., and no rent, was paid in respect of 
them. After more than twelve years had elapsed, 
when E.’s tenancy of the island had determined, 
H. brought an action against E.’s successor in 
title to obtain possession of the two plots. The 
connty court judge held that there was a pre- 
sumption that E. had occupied them as H.’s 
tenant, and in the absence of evidence to rebut 
this presumption H. was entitled to recover 
possession. On appeal 

Held— that there was no such presumption. 

Seville, the presumption that a tenant who 
occupies more land than is demised to him 
occupies it for the benefit of his landlord is 
confined to encroachment on. waste. 

Lord Hastings i\ Saddler, (1898) 79 L. T. 

[356— Div. Ct. 


8. Store — Implied, Fitness — Reasonable Pse — 
C sage of Trade — Loading in F, cress. ] — A lessor 
of a store is bound to provide a store reasonably 
fit for the purpose for which it is to he let, the 
lessee is hound to use the store reasonably. The 
criterion is, not the relation of stability to 
capacity or cubic contents, but the relation of 
stability to weight, that is the weight which 
according to the ordinary usage of trade would 
be put into such a building. If it be proved 
that the building was loaded by the tenant in 
excess of what is recognised as safe in the trade, 
and it falls, then there is evidence from which it 
may be inferred by a Court or jury that the 
building fell through the fault of the tenant. 

Glebe Sugar Refining Co. r. Paterson, 

[(1900) 2 F. 615. (Compare Manchester 

Ponded Warehouse (h. v. Carr, (1880) 5 

O. P. I). 507 ; 49 L. J. 0. 1\ 809 ; 45 J. L\ 7 ; 

29 W. R. 354 ; 43 L. T. 470.) 

IT. AGREEMENTS E0R LEASES. 

9. Agreement not to giro JShtice to Quit— Docu- 
ment inoperative as o Liaise — Good as an Agree- 
ment to grant Lease — Specif c Performance on 
Terms — Ileal Property Art, 1845 (8 k 9 Viet. 
c. 100), ,s*. 3.] — A landlord sought to eject a 
tenant, who was in possession under an agree- 
ment, of which the following are the material 
words : “ 1 have let. to Mr. A. . . . at a weekly 
rental of 23*., and I agree not to raise Mr. A. 
any rent as long as he lives in the house and 
pays rent regular. I shall not give him notice 
to quit.” A week’s notice to quit was given. 

Held — that the document, not being under 
seal, did not vest in the tenant any interest in 
land whatever; but that, on the authorities, it 
must be treated as an agreement to grant a lease 
of the premises for the rest of the tenant's life 
subject to two conditions : (1) regular payment 
of rent, (24 determination at the option of the 
tenant; and that, therefore, the tenant could 
elect within a fortnight to have specific per- 
formance of it, on paying any arrears of rent, 

Pmwne v. Warner ((1807) 14 Ves. 153,409 ; 
9 R. R. 259), Parker v. Taswell ((1858) 2 De G. 
k J. 559) followed. 

Zimbler r. ABRAHAMS, [1903] 1 1C. B.577 ; 72 

[L. J. K. B. 103 ; 51 W\ R. 343 ; 88 L. T. 46 ; 

19 T. L. R, 189— (J. A. 

10. Commencement of Term — Statute of Frauds 
(29 Cjhas, 2, c. 3), s. 4.]— Tt is essential to the 
validity of a lease that it shall appear in express 
terms, or by reference to some writing which 
would make it certain, or by reasonable infer- 
ence from the language used, on what day the 
term is to commence. There must be a certain 
beginning and a certain ending, otherwise it is 
not a perfect lease, and a contract for a lease 
must, in order to satisfy the statute of Frauds, 
contain those elements, 

Marshall v. Bcrridqe ((1881) 19 Oh. D. 233 ; 
51 L. J. Ch. 329 ; 46 j. P. 279 ; 30 W. R. 93 ; 45 
L. T. 599— 0. A.) followed. 

Humphery t\ Conybeare, (1899) 80 L. T. 40 ; 

[15 T. L, R. 162— C. A, 
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XI. Construction — Agreement of Tenancy — 
Agreement for twelve months with option of a 
Lease. ] — A tenant took possession of premises 
under an agreement “ for a period of twelve 
months with the option of a lease after the 
aforesaid time at the rental of £30 per annum.” 

Held — that he could claim a lease for a 
further term of (at least) one year after the end 
of the first twelve months. 

Semble , per Kennedy, J., he could claim a 
lease for his life. 

Austin v. Newham, [1900] 2 K. B. 107; 75 
[L. J. K. B. 503 : 95 L. T. 490— Div. Ct. 


14. Part performance — Parol agreement — 
Payment of Lent in advance — No entry — Statute 
of Frauds (29 Chas. 2, o. 3), s. 4.] — The defen- 
dant verbally agreed to hire the plaintiff’s flat for 
thirteen weeks at £4 10.s\ a week, and paid the 
tirst week’s rent in advance, but in fact never 
took possession. 

Held — in an action to recover rent for the full 
period, that the payment of one week’s rent in 
advance on a parol agreement was not such a 
part performance as would take the case out of 
the 4th section of the {Statute of Frauds, and 
that the action could not be maintained. 
TllURSBY v. ECCLES, (1901) 70 L. J. Q. B. 91 ; 

[49 W. R. 281 ; 17 T. L. R. 130— Bigham, J. 


12. Further Lease — Lessee not named — “ You 
having this day paid me ” — Sufficient, description 
— Identity — Statute of Frauds (29 Chas. 2, e. 3), 
s. 4.] — The Statute of Frauds will be satisfied 
if the parties are sufficiently described, so that 
their identity cannot be fairly disputed. The 
defendant agreed with J. to grant him an exten- 
sion of the lease for the further term of 24 years, 
for a line of £50, on receipt of which sum in cash 
the defendant signed ami handed to J. the fol- 
lowing memorandum : — “ Dear Sir, — In con- 
sideration of you having this day paid me the 
sum of £50 (fifty pounds), I hereby agree and 
undertake to grant you or your assigns a further 
lease of 24 years (twenty-four) l W. L.’ of the 
premises known as the ‘ Warden Anns,’ 27, 
Warden Road, Kentish Town, London, N.W., to 
run immediately after the expiration of the term 
granted by the now existing lease, tinted the 24th 
day of June, 1885.” The existing lease and the 
benefit of the extension agreement were subse- 
quently assigned to the plaintiff, who brought an 
action against the defendant for specific perform- 
ance. The defendant relied on the Statute of 
Frauds, 

Held — that it was plain on the memorandum 
that the lease was to be granted to the person 
who paid the £50, and therefore the parties were 
sufficiently described so that their identity could 
not fairly be disputed. 


15. Specif c Performance — Alternative Offers 
— Acceptance of One Alternative— Tenancy from 
Year to Year — Statute of Frauds (29 Chas. 2, 
c. 3), «s k . 4.] — By a memorandum in writing, dated 
April 12th, 1900, signed by the authorised agent 
of the defendant, the defendant offered to let 
to the plaintiff certain premises known as. 
“Minydon, 51 comprising a messuage and about 
eight acres of land situate near Colwyn Bay, 
North Wales, upon an annual tenancy, at the 
rent of £150, on certain conditions named 
therein. The memorandum also contained tnese 
words : “Tie (the defendant) will sell you (the 
plaintiff) the residence,” &o. 

The plaintiff verbally accepted the offer and 
wrote as follows: “Referring to your offer of 
* Minydon, 5 of the 12th April, I hereby accept 
same on the conditions named therein.” 

The plaintiff brought an action for specific 
performance. 

Held — that the plaintiff accepted the offer 
to let. 

Dictum of Earl Cairns, L.C., in Hussey v. 
Horne-Pay ne ((1879) 4 App. Cos. 311,317; 48- 
L. J. Ch. 84b\ 849 ; 27 W. R. 585 ; 41 L. T. 1— 
Ii. L. (E*)) followed. 

Held, also, that if the agreement had been 
for a tenancy from year to year it was enforce- 
able. 


Potter v. Duffcld ((1874) L. It. 18 Eq. 4 ; 43 ' 
L. J. Ch. 472 ; 22 W. R. 585) followed. 

Carr r. Lynch, [1900] 1 Ch. 013 ; 09 L. J. Ch. 

[345 ; 48 W. It. 010 ; 82 L. T. 381— Farwell, J. 

13. Part performance — Increased, Meat — 
Statute of Frauds (29 Chas. 2, c. 3), s. 4.]— 
Payment by the tenant and acceptance by the 
landlord of an increased rent in respect of 
premises hitherto held and occupied by the 
tenant as a yearly tenant, may be acts unequivo- 
cally and in their nature referable to an alleged 
new agreement for a lease of twenty-one years, 
and therefore such a part performance as takes 
the case out of the Statute of Frauds, and 
allows parol evidence to be given of the alleged 
agreement. 

Nunn v. Fabian ((1805) L. R. 1 Ch. 35; 35 
L, J. Ch. 140“ ; 13 L. T. (N,s.) 343) followed. 
Miller & A ld worth, Ljx r. Sharp, [1899] 1 

[Ch. 022 ; 08 L. J. Ch, 322 ; 47 W. R. 208 ; 80 
L. T. 77 — Byrne, J. 


Clayton v. Illingworth ((1853) 10 Hare, 451) 
and JJt t Brassac v, Martyn (1803) 11 W, R. 1020 ; 

2 N. R. 511) considered. 

Lever r. Kofflkr, [1901] 1 Ch. 513; 70* 

[L. J. Ch. 395 ; 49 W. R. 500 ; 84 L. T. 584 — 

Byrne, J. 

III. ESSENTIALS OF LEASE. 

16. Agreement — Demise or Licence — Adver- 
tising Station — Hoard i ng- — Gable Wall — Revoca- 
tion — Notice to Determine.] — The plaintiff aereed 
to let the defendant erect hoarding for a bill- 
posting and advertising station upon the fore- 
court of a cottage, together with the end or gable 
wall of another cottage, at a rent of £10 per 
annum, payable quarterly on the four usual 
quarter-days. The defendant gave the plaintiff 
a quarter’s notice to quit, expiring at the end of 
a current year. 

Held— that the exclusive possession of any 
property or building of the defendant was not. 
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Essentials of Lease — Continued . 

conferred on the plaintiff, and there was therefore 
no demise or lease, and that the relation of land- 
lord and tenant was never created between 
them ; that the licence was always revocable at 
any time upon giving a sufficient and reasonable 
notice ; and therefore the use of the forecourt 
and end or gable wall was determined by the 
three months’ notice given by the defendant. 

Wilson v. Tavernor, [1901] 1 Ch, 578; 70 
[L. J. Gh. 253 ; 84 L. T. 48— Joyce, J. 

17 . Letter — Words unwinding to a Lease for 
Years — Licence , Covenant or Agreement — “ For 
a Term of Ten Years .”] — Whatever words are 
sufficient to explain the intent of the parties, 
that the one shall divest himself of the posses- 
sion, and the other shall come into it for such 
a determinate time, such words, whether they 
were in the form of a licence, covenant or 
agreement, are of themselves sufficient, and will, 
in construction of law, amount to a lease for 
years as effectually as if the most proper and 
pertinent words had been made use of for that 
purpose. The owners of a house and shop wrote 1 
to the person who was then and had been in 
occupation of the same for ten years under a 
prior agreement the following letter: — “We 
hereby agree to let you keep peaceable posses- 
sion of your present house and shop in Strand 
Lane for a term of ten years, on condition that 
you commit no nuisance, and pay us the sum of 
Os. 3 d. per week for rent thereof, you to pay 
local board rates, and we to pay poor rates 
and water rates as hitherto.” The occupier con- 
tinued in possession, and afterwards assigned to 
her son. 

Held — that both parties were bound for a 
term of ten years, and that the agreement was 
not personal to the mother. 

HUXBURY v. SANDIFORD, (1899) SO L. T. 552 — 

* [C. A. 

IV. PREMISES INCLUDED IN THE DE- 
MISE. 

(a) Easements. 

18 . Way leaves — Agreement for Lease — Inter- 
pretation — Acts of Parties — Contemporaneous 
Usage.'] — By an indenture of May 18th, 1854, it 
was covenanted that Lord Hastings would grant 
by indenture, and a railway company would 
accept, a grant of a wayleave over certain 
portions of Lord Hastings’ lands. By the 
proposed form of lease the term was to be for 
1,000 years from May Hay, 1845, at certain 
yearly rents for every ton of coals, Ac., which 
should pass over “the said railways ” or any 
part thereof respectively, and in addition to 
such rents the sum of 3 *. per ton on coals, Ac., 
conveyed over 11 an g part of the railways 
comprehended in the ' Blyth and Tyne Hallway 
Consolidation and Extensions Act , 1854,” and 
which should be shipped at the port of Blyth. 
No formal lease was executed, but the parties 
acted under the indenture of May 18th, 1854. 
Bor more than forty years the railway company 
and their successors, the appellants, conveyed 


coal, Ac., over portions of the railways compre- 
hended in the Blyth and Tyne Railway Con- 
solidation and Extensions Act, 1854, to the 
port of Blyth, but paid the rent of 3.s*. per ton 
only in respect of such eual, Ac., as was so 
conveyed over the lands of Lord Hastings, and 
no claim was ever made on his behalf except in 
respect of coal, Ac., conveyed over part of his 
lands. In 1897 the respondent brought an 
action against the appellants claiming an 
account and payment in respect of coals con- 
veyed over any part of the railways compre- 
hended in the special Act of 1851, and shipped 
at the port of Blyth, whether the coal, Ac., did 
or did not pass over any part of the respondent’s 
lands. 

Held — that the words of the indenture of 
May 1 8th, 1854, must be construed according to 
their natural meaning, and no amount of acting 
by the parties could alter or qualify words which 
were plain and unambiguous ; that the language 
of the covenant, namely, “the railways compre- 
hended in the Blyth and Tyne Railway Consolida- 
tion and Extensions Act, 1854,” was conclusive; 
against the appellants ; that the Court could not 
construe the covenant differently from the mode 
in which it would have construed it if the 
controversy had arisen the day after the agree- 
ment had been executed ; and that the appellant 
company were liable to pay the rent upon coal 
conveyed over any part of the railways 
comprehended in the special Act of 1854, and 
shipped at the port of Blyth, whether it did or 
did not pass over any part of the respondent’s 
lands. 

The decision of G. A. ([1899] 1 Oh. 55(5 ; 
68 L. J. Ch. 315 ; 80 L. T/ 217 ; 15 T. L. 11 
247) affirmed. 

North Eastern Ry. Co. r. Lord Hastings, 

[1900] A. C. 260 ; 59 L. J. Oh. 516 : 82 L. T. 

429 ; 16 T. L. R. 325— H. L. (E.). 

19 . Demise with all Lights — Covenant by Lessee 
“ not Object to any Worhs to Adjoining Premises ” 
— Obstruction of Light s~~, Act ion by Lessee — Stay 
of Proceedings — Judicature Art , 1 87B (36 A 37 
Viet. c. 66), s. 24, subs. 5.] — A lessee of a house, 
demised with all lights, covenanted that he 
would “ not object to any works to adjoining 
premises ” which might be sanctioned by or on 
behalf of the lessor, or the superior landlords. 
The occupier of the adjoining piemises proposed 
to erect thereon, with the sanction of the superior 
landlords, buildings which would interfere with 
the access of light to the lessee’s house. The 
lessee thereupon brought an action against the 
occupier to restrain him from building so as to 
obstruct the access of light. The lessor moved 
under sect. 25, sub-sect. 5, of the Judicature Act, 
1873, for a stay of proceedings in the action. 

Held — that 44 adjoining ” meant adjoining in 
the sense in which the word was used in the 
London Building Act, 1894, and was used in the 
sense of “in physical contact with,” and was not 
used in the sense of 44 neighbouring ; ” and that 
the lessee was not precluded by the covenant 
from objecting to the building works. 
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Premises included in the Demise— Continued. 

Decision of Joyce, J. ((1901) 50 W. R. 106 ; 85 
L. T. 677 ; 18 T. h. R. 129) reversed. 
white Harrow, Harrow r. Marylebone 
r District Property Co., (1902) f>o W. R. 

L 259 ; 86 L. T. 4 ; 18 T. L. R. 228— C. A. 

20 Lease-Right of Turbary — Boy Peat or 
Surface Turf—' 1 Mountain "—Construction.]— A 
lease gave the lessee right to cut “ turf” on the 
“mountain of 0” 

Held— having’ regard to all the circumstances 
that upon the true construction of the lease 
“turf” meant deep hog turf and not surface 
turf and that the word “mountain” was a 
descriptive word meaning uncultivated land and 
not the whole mountain of C.,part of which had 
been reclaimed. 

Kildare v. Fisher ((1717) 1 Str. 
applied. 

Jameson v. Fahey, [1907] 1 Ir. II. 411— C. A. 

21 Bight of 117/?/ — Interpretation — Falsa 
demonstrate non nocet — Beatification.]— The 
doctrine ot falsa demonstratio non nocet is only 
applied where a description is made up of more f 
than one part, and one part is true, but the 
other false •, then, if the part which is true 
describes the subject with sufficient legal cer- 
tainty, the untrue part will be rejected, and will 
not vitiate the instrument. By an underlease 
rooms on the second floor of Nos. 13 and 14, Old 
Bond Street, were demised to the plaintiff, 
“ together with free ingress and egress for the 
lessee her servants and customers, through the 
staircase and passages of No, 13 to and from the 
demised rooms.” There was a staircase m 
No. 14, but in No. 13 there was only a lift and 
no staircase. 

Held— that as the rejection of the words “ of 
No 13 ” would not leave a description applicable 
to the staircase in No. 14, the doctrine ot falsa 
demonstratio non nocet did not apply ; but that 
it was the intention of the parties that the 
plaintiff should have access over the staircase of 
No. 14, and that the underlease should be 
rectified accordingly. 

Decision of Homer, J. ([1898] 2 Oh. «>*>1 
L. J. Ch. 695 ; 47 W. R. 29 ; 79 L. X. 3-18), 
affirmed. 

CoWEN V. TrUEFITT, [ 1 899] 2 Oil. 309 
[L, J. Ch.563; 47 W. R, 001 ; 81 L. 1. 


shelves, and all other erections, buildings, 
improvements, fixtures and things which then 
were or which at any time during the said term 
should be fixed, fastened, or belong to the said 
demised messuage and premises or any part 
thereof.” 

The mesne landlord mortgaged the premises, 
and on the tenant becoming bankrupt, a ques- 
tion arose between his trustee in bankruptcy and 
the mortgagee as to the title to certain trade 
fixtures such as, e.g., an electric motor, shafting, 
heel-building and heel-trimming machines, &c. 

Held (reversing Kekewich, J.) — that the 
special words of the covenant included only 
what are generally known as “landlords’ fixtures” 
and did not include the articles in question ; and 
that the general words must be construed in 
accordance with the rule as to words ejusdem 
generis {Bishop v. Elliott , infra), and that, 
therefore, the covenant did not include the 
articles in question, which might be removed by 
the trustee. 

Decision of Kekewich, J. ([1903] 1 Ch. 806 
72 L. J. Ch. 400 ; 88 L. 263) reversed. 

Bishop v. Elliott ((1855) 11 Ex. 113 ; 24 
L. J. Ex. 22 9 ; 3 W. R. 454) followed. 

Bidder v. Trinidad Petroleum Co. ((1868) 17 
W. R. 153) not followed. 

LAMBOURN r. McLELLAN, [1903] 2 Ch. 268 ; 72 

[L. J. Ch. 617 ; 51 W. R. 594 ; 88 L. T. 748 ; 

19 T.L. R. 529— C. A. 
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(b) Fixtures. 

22, Cotenant to leave certain things on the 
Premises — Construction — General Mortis 
Eiusdem Generis— Whether tirade Hxtutes 
included .']— An underlease of premises to be used 
for the business of a boot and shoe manufacturer 
contained a covenant by the lessee to yield up 
the premises on the determination of the time, 
“ together with all doors, locks, keys, bolts, bars, 
staples, hinges, iron pins, wainscots, hearths, 
stones, marble and other chimney pieces, slabs, 
shutters, fastenings, partitions, pipes, pumps, 
sinks, gutters of lead,, posts, pales, rails, dressers, 


23 . Tenant's Fixtures — Forfeiture of Lease — 
Ilight of Mortgagee of Lease to remote Fixtures 
w'ithm reasonable time .] — Where a lease is pre- 
maturely determined by forfeiture or surrender, 
a mortgagee thereof is entitled to a reasonable 
time wherein to remove the tenant’s fixtures. 

Pugh v. Art on ((1869) L. R. 8 Eq. 626 ; 38 
L. J.‘ Ch. 619 ; 20 L. T. 865 ; 17 W. E. 984) 
commented on. 

A company issued debentures constituting a 
floating charge on all its property. A receiver 
appointed in a debenture holder’s action took 
possession of the company’s leasehold premises, 
and obtained leave from the judge to sell the 
tenant's fixtures thereon. Before the actual 
sale the company went into voluntary liquidation, 
and thereupon the lease determined. 

Held — that the receiver was entitled as 
against the landlord to a reasonable time in 
which to remove the fixtures. 

Decision of Joyce, J. ([1904] 1 Ch. 819; 73 
L. J. Cb. 461 ; 90 L. T. 412; 11 Manson, 224 ; 
21 T. L. R. 354) affirmed. 

In re Glasdir Copper Works, Ld. ; English 

[Electro-Metallurgical Co., Ld. v. The 

Company, [1900] 1 Ch. 365 ; 75 L. J. Cb. 109 ; 

94 L. T. 8 : 22 T. L. R. 101 ; 13 Manson, 41— 

C. A. 

(c) Sporting Eights. 

24 . Fishing— Exclusive Bight of— Covenant 
not to “ Assign, Transfer , or Set over ” the 
Premises— Omission of Words “ any part of the 
Premises' 1 — Licence for Two Rods— Validity.]— 
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Premises included in the Demise — Continued. 

A covenant in a lease not to part with the 
possession of premises does not restrain the 
tenant from parting with a part of the premises. 

By an indenture the defendant demised to the 
plaintiff “all that the exclusive right of fishing” 
in manner thereinafter mentioned in a certain 
river, “together with full liberty of ingress, 
egress, and regress, for the said lessee and his 
authorised friends at all times during the term 
intended to be hereby granted to fish . . . with 
rods and lines in a proper and sportsmanlike 
manner.” The lease contained a covenant by 
the lessee that he should not nor would during 
the said term “ underlet, assign, transfer, or set 
over or otherwise by any act or deed procure the 
said premises to be assigned, transferred, or set 
over unto any person or persons whomsoever 
without the consent in writing of the said lessor.” 
The lessee granted B. a licence and authority to 
fish in that portion of the river comprised in the 
lease in the manner and for the like periods as in 
the lease provided (but so that not more than 
two rods should be used at any time) for the 
whole residue then unexpired of the term granted 
by the lease. 

Held — that the licence to B. for two rods was 
perfectly good by reason of the omission from 
the covenant of the words “any part of the 
premises.” 

Dictum of Lord Eldon in Church v. Brown 
((1808) 15 Yes, 258 ; 10 R. R. 74) followed. 

Grove r. Portal, [1902] 1 Ch. 727 ; 71 L. J. Ch. 

[299 ; 86 L. T. 350 ; 18 T. L. R. 319— Joyce, J. 

25. Fishing — Fishery — Implied Bight of 
Tenant to Fish in Stream opposite the Land — 

• — Beser ration of Bight.] — In the ordinary case 
of a lease of lands, including waters or streams, 
the right of fishery is necessarily implied as part 
of the general right to the soil and water unless 
the lessor specially reserve it. If, therefore, 
there is no special reservation of the right of 
fishery, the tenant and not the landlord will be 
the party entitled to the fishery. Properly 
speaking the right cannot be reserved by the 
lease, but, what is practically the same thing, 
the reservation is construed as a re-grant by the 
tenant to the landlord. 

Davies v. Joses and Others, [1902] 66 J.P. 

[439 ; 86 L. X. 447 ; 18 T. L. R. 367 ; 20 Cox, 
C. 0. 184 — Div. Ct. 

26. Shooting-— Hiring at a certain Bent per 
Annum — Notice to determine — “ Reasonable 
Notice.”] — By a memorandum of agreement a 
landlord agreed to let and the defendants to hire 
pheasant shooting at a certain rent per annum, 
payable half-yearly. Erom Lady Day, 1896, the 
defendants continued to enjoy the shooting rights 
until the landlord, early in the year 1901, verbally 
informed them that the arrangement was revoked 
as from March 25th. 

Held — that the defendants were entitled to 
“ reasonable notice,” expiring at Lady Day ; and 
that the verbal notice given in February, or at 
the latest in the early part of March, after the 


end of the shooting season, was reasonable and 
sufficient. 

Lowe v. Adams, [1901] 2 Ch. 598 ; 70 L. J. Ch. 

[783 ; 50 NY, R. 37 ; 85 L. T. 195 ; 17 T. L. R. 

763 — Cozens- Hardy, J. 

27. Shooting — Obligation of Landlord — 
Fencing Plantations .] — In the case of a lease of 
the house on a small residential estate together 
with the shooting there is no implied obligation 
on the part of the lessor to fence the plantations 
effectually so as to exclude stock. 

Patrick r. Harris’ Trustees, [1905] 6 F. 985 

[ — Ct. of Sess. 

Y. DURATION OF TENANCY. 

(a) Notice to Quit. 

28. Kepi rat ion— Yearly Bent — Tenant to pay 
rates and taxes — Three months notice.] — A land- 
lord let premises on an agreement from October 
1st, “at an inclusive rental of £25 per annum,” 
the tenant to ‘pay rates and taxes, and “ three 
months’ notice on either side.” The rent was in 
fact always paid quarterly. 

Held — to be a yearly tenancy, which could 
only be determined by a three months’ notice 
expiring with a year of the tenancy and not at 
any time. 

Doe v. Donovan ([1809] 1 Taunt. 555) applied. 

Dixon v , Bradford and District Rv. Ser- 
vants Coal Supply Society, [1904] 1 

K. B. 444 ; 73 L. J. Iv. P>. 136 ; 90 L. T. 122 ; 

20 T. L. R. 159— Div. Ct. 

29. Service — Holding Over — Subsequent Pay- 
ment of Bent — New Tenancy — Recovery of 
Possession,] — The plaintiffs let to the defendant 
a portion of certain land, On September 29th, 

1900, the plaintiffs left at the defendant’s house, 
with liis servant, a good notice to quit apart 
from the question of service. The defendant 
remained in possesssion of the land after the 
expiration of the notice to quit, and paid rent 
up to December 25th, 1900. On August. 14th, 

1901, the plaintiffs’ secretary wrote to the 
defendant, who was still in possession without 
having paid any rent as under the former agree- 
ment : “ X find it can now be probably arranged to 
leave you in undisturbed possession of this site, 
upon condition that you raise no objection to the 
rent for the year . . . and 1 shall be glad to 
hear that you acquiesce in this arrangement ” ; 
and on August 27th, the defendant wrote in 
reply that she did not raise any objection to 
anything that was fair and right. In January, 

1902, the defendant paid the plaintiffs the sum 
of £45 as rent for the year 1901, 

Held— that the plaintiffs were entitled to 
recover possession of the land ; that the notice 
to quit was properly served ; that the payment 
of the £45 ought to be taken in conjunction 
with the letter ; and that the holding over had 
been allowed to continue for a year, 

WMteacre d. Boult v. Sumonds ([1808] 10 
East, 13) followed. 

School Board for London v . Peters [1902] 
[18 T. L. R. 509— Ridley, J. 
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30. Tenancy foe one year certain and so on 
from year to year — Proviso for notice to quit at 
* any time — Notice to quit during first year. ] — 
Premises were let, under a written agreement, 

“ for the term of one year certain from the date 
thereof, and so on from year to year, unless or 
until the tenancy thereby created should be 
determined by either party giving to the other 
twenty-eight days’ notice in writing, such notice 
to expire at any period of the year without 
any reference to the time of entry, the date of 
the agreement, or the commencement of the 
tenancy.” 

Held — that the tenancy could not be deter- 
mined by notice during the first year. 

Cannon Brewery v. Nash, (1898) 77 L. T. 048 ; 

[14 T. L. B. 158— C. A. 

31. “Three Months’ Notice at any time to 
terminate this Agreement ” — Validity of Notice.'] 
— An agreement provided that the tenancy of a 
public-house was to commence on May 1st, at a 
yearly rent payable quarterly on May 1st, 
August 1st, November 1st, and February 1st, 
subject to three months’ notice on either side 
lt at any time ” to terminate the agreement. The j 
plaintiff, the landlord, on January 24th gave 
the defendant, the tenant, three months’ notice j 
to quit and deliver up the premises on April 25th 
following. 

Held — that the notice to quit was good, as 
the parties had stipulated that they should be 
at liberty to put an end to the tenancy by a 
notice expiring at any time ; and that there was 
no special reason why the tenancy should be 
determinable on one of the four days named. 

Bridges v. Potts ((1864) 17 C. B. (n.s.) 314 ; 
33 L. J. 0. P. 338 ; 10 Jiu*. (N.s.) 1049; 11 L. T. 
(N.S.) 373) followed. 

Soames v. Nicholson, [1902] 1 K. B. 157 ; 71 

[L. J. K. B. 24 ; 50 W. B. 169 ; 85 X,. T. 614 

— Div. Ct. 

32. Yearly Tenancy — 11 At the Pnd of the 
Current Year's Tenancy ” — Sufficiency of Notice.'] 
— A landlord, on March 24th, 1898, gave to his 
tenant, who held on a yearly tenancy from Lady 
Bay to Lady Bay, a notice in the following 
terms : — “ I hereby give you notice to quit and 
deliver up to me ail that cottage, &c., on the 
24th of June, 1898, or at the end of your current 
year’s tenancy.” 

Held — that it was a notice to quit on March 
25th, 1899, and was good, as it could not have 
been intended by the landlord or understood by 
the tenant, that the words “current year” 
applied to the few hours of that year which had 
still to run. 

Poe d. ITuntingtower v, Culliford ((1824) 
4 B. & B. 248) followed, 

Poe d. lllchmond v. Morjdiett ((1845)7 Q. B. 
577 ; 14 L. J. Q. B. 345) dissented from. 

Wride v. Dyer, [1900] 1 Q. B. 23 ; 09 L. J. 

[Q. B. 17 ; 64 J. P. 118 ; 48 W. B. 73 ; 81 
L. T. 453 ; 16 T. L. B. 23— Biv, Ct, 

B.D. — VOL. II. 


33. Weekly Tenancy — Week's Notice — Notice 
given before 12 noon on one Monday to 
expire at 12 noon on the following Monday — 
Notice insufficient.] — The defendant held certain 
premises of the plaintiff on a weekly tenancy. 
By the rent-book* agreement it was stipulated 
that either plaintiff or defendant might deter- 
mine the tenancy by a week’s notice to the 
other, and that the key was to he delivered to 
the plaintiff or his agent before 12 o’clock on the 
day of leaving. 

Held — that, on the true construction of the 
special agreement, a notice to quit given before 
12 noon on one Monday to expire at 12 noon on 
the following Monday was not a 'week’s notice, 
as the law does not take notice of the fraction 
of a day. A week’s notice requires seven whole 
days. 

Weston r. Fidler, (1903) 67 J. P. 209 ; 88 
[L. T. 769— Biv. Ct. 

34. 1 r early Tenancy — Landlord g raiding long 
Lease to a Third Party — Landlord subsequently 
(jiving Notice to Quit — Effect.] — Where a land- 
lord during the currency of a yearly tenancy 
demises the premises in question for a long term 
to a third person, the landlord cannot during 
such term give to the yearly tenant a valid 
notice to quit. 

Wordsley Brewery Co. r. Haleord, (1904) 
[90 L. T. 89— Biv. Ct. 

i 35. Yearly Tenancy — Three Months ’ Notice — 
Construction.] — By an agreement dated June 1st, 
1901, the plaintiff let to the defendant a licensed 
house from May 13th, 1901, “ until such tenancy 
shall be determined as hereinafter mentioned/’ 
at the yearly rent of £70 clear of all deductions 
except land and property tax, to be paid by 
equal quarterly payments on August 13th, 
November 13th, February 13th, and May 13th, in 
every year, the first payment to be made on 
August 13th, 1901 ; and the tenant agreed to 
keep the premises in repair, and to apply for and 
procure a renewal of all necessary licences, and 
there was a clause enabling the landlord to eject 
the tenant if the latter was convicted of an 
offence through which the licence was endorsed. 
The agreement further provided that “ it shall 
be lawful for either of the parties to determine 
the tenancy hereby created by giving to the 
other of them three calendar months’ notice in 
writing for that purpose.” 

Held — that the agreement created a yearly 
tenancy determinable on three months’ notice 
expiring at the end of the year of the tenancy. 

Poe d. King v. Grafton ((1852) 21 L. J, Q. B. 
276 ; 18 Q. B. 496) discussed. 

Decision of Jelf, J. ([1905] 2 K. B. 576 ; 74 
L. J. K. B. 617 ; 93 L. T. 267 ; 21 T. L. B. 539) 
affirmed. 

Lewis %\ Baker, [1906] 2 K. B. 599 ; 75 L. J. 

[K. B. 848 : 95 L. T. 10 ; 22 T. L. B. 680— 

[C. A, 

(b) Renewal. 

36. Breaks in Lease — Proviso to Petermme — 
Mesne Assignments — Who can give Notice.] — In 

15 
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an action brought to recover two quarters’ rent, 
the plaintiff S. was the assignee of the original 
lessor H., and the defendant D. was the original 
lessee. 

The defendant had assigned to the third party 
F., who had covenanted to indemnify him. F. 
in turn assigned to one Y., who had covenanted 
to indemnify him. Y. deposited the lease with 
H. & Co, to secure an advance of £50. He 
then disappeared and left the premises unoccu- 
pied. F. purchased the rights of H. & Co. for 
£10, and he then took possession of the premises 
and let them and received the rents, and paid 
the present plaintiff the rent due to him, he 
being aware what was being done. 

The original lease, which was for twenty-one 
years, contained the following proviso : “In case 
the said Richard Drew, his executors, adminis- 
trators, or assigns, shall be desirous of deter- 
mining this present lease or demise at the end or 
expiration of the first seven or fourteen years of 
the said term hereby granted, and of such his or 
their desire or intention, shall give notice in 
writing to the said Frederick Hose, his heirs or 
assigns, or shall leave the same at his or their 
usual or last-known place of abode in England, 
six calendar months before the expiration of the 
said seven or fourteen years of the said term 
hereby granted . . . then and in such case 
forward and immediately after the expiration of 
such seven or fourteen years of the said term 
this indenture and every covenant, clause, 
matter, or thing herein contained shall cease and 
determine.” 

Notices were duly given by D. and F. to 
determine the lease at the end of the fourteenth 
year, and the question was whether the lease 
was thereby determined. 

Held — that the notice should have been given 
by Y., and that, therefore, the lease was still 
subsisting. 

Seaward r . Drew, (1898) 67 L. J. Q. B. 322 ; 

[78 L. T. 19 ; 14 T. L. JR. 200— Channell, J, 

37. Breaks in Lease — Lease determined by 
Lessee — “ Indenture to be void ” — Covenants 
already broken — Landlord's right to site in 
respect of.] — A lessee gave notice to determine 
his fourteen years’ lease at the end of seven 
years, as he was entitled to do ; there was a 
proviso in the lease that “in such case this 
present indenture and every clause, matter, and 
thing herein contained shall, upon the expiration 
of the said notice, cease and determine and be 
void ” and there was not the usual reservation 
of the landlord’s right to sue in respect to 
existing breaches of covenant. 

Held— that, nevertheless, the lessor could sue 
for any breaches of covenant committed, by the 
tenant during the seven years of his occupation. 

Hart shame v. Watson ((1838) 7 L. J. C. P. 
138 ; 4 Bing. N. C. 178 ; 44 R. R. 693) followed. 

Blore v. Giulini, [1903] 1 K, B. 356 ; 72 

[L. J. K. B. 114 ; 51 W. R. 336 ; 88 L. T. 

235— Wright, J. 


38. Covenant to renew on payment of Fine “ at 
the Costs of the Lessee ” — Value of Fine to hr 
determined by Arbitration — Costs of Reference 
and Award — Umpire's Poioer or Discretion over 
Costs.] — A lease for seventy-five years contained 
a covenant for renewal in the following terms : 
“ The lessors, their heirs or assigns, will at any 
time during the said term, upon request and at 
the costs of the lessee, his executors, administra- 
tors, or assigns, and on payment by him or them 
of a fine calculated according to tlic table here- 
under written upon the number of years of the 
said term which have expired, and the full 
improved annual value of the said premises at 
the time of such renewal (such value to be 
determined by the said surveyor or, at the option 
of the lessee, by the award of two referees or 
their umpire), renew or cause to be renewed the 
said term for the further term of seventy-five 
years from the date of such renewal at the 
like rent, and subject to the like covenants and 
conditions as are herein reserved and contained, 
including this present covenant for renewal.” 
The lessee having applied for a renewal for a 
further term of seventy-five years, differences 
arose between the parties as to the amount of the 
fine payable by the lessee to the landlord for or 
in respect of the renewal ; the lessee thereupon 
gave notice of his desire to have the full 
improved annual value determined by the award 
of two referees, or of an umpire appointed by 
them. The umpire, subject to a special case, 
directed the lessee to bear the costs of the 
reference, &c., as part of the costs of renewal. 

Held — that on the true construction of the 
lease the costs of renewal to be paid by the 
lessee included the costs of the reference and 
award. t 

Decision of C. A. ([1903] 1 K. B. 349; 72 
L. J. K. B. 164 ; 51 W. JR. 257 ; 88 L. T. 7 ; 19 
T. L. R. 191) affirmed. 

Fitzsimmons r . Lord Mostyn, [1904] A. C. 

[46 ; 73 L. J. Iv. B. 72 ; 52 W. R. 337 ; 89 
L. T. 61 ft ; 20 T. L. JR. 134— H. L. (E.). 

39. Lease for Liras — (bvenanf.] — A lease for 
three lives contained a covenant by the lessor 
that he would, upon the dropping of any of the- 
lives which should first |iappen within a specified, 
term, on the payment of a line by the lessee, and 
on the nomination by the lessee of a new life- 
within six months after the death, add such new 
life in lieu of the person so happening first to 
die, and that he would in like manner from time 
to time successively, upon the failure of any and 
every other life in the said lease nominated and 
t hereafter to be successively nominated, on the 
like nomination and like payment of a fine, 
during the same teim add the life or lives so 
successively nominated in the place and stead of 
each and every of the several persons so 
successively happening to die as aforesaid. 

Held — that upon the true construction of 
this covenant it prescribed as necessary for 
obtaining a renewal the condition that the lessee 
should renew regularly within six months from 
the fall of each life, so as always to maintain 
(except during such six months) the full num- 
ber of three lives, and that if he failed so to 
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renew within six months from the dropping of 
any life he lost his right of renewal. 

Hussey r. Domville, [1903] 1 Ir. R. 265— 

£C. A. 

40 . New Lease — Surrender 11 by Operation of 
Law ” of Old Lease — Lessee's riff Jit to retain Old 
Lease.] — The acceptance of a new lease operates 
as an implied surrender by operation of law ” 
of the old lease within the meaning of sect. 3 j 
of the Statute of Frauds, but such surrender 
differs from an actual surrender by deed : it is 
not absolute ; it is subject to an implied con- 
dition that the new lease is good, and that 
being so the old lease remains in force. The 
lessee retains an interest in the lease, and is 
entitled to retain it. 

Knight r. Williams. [1901] 1 Ch. 256; 70 

[L. J. Ch. 92 ; 49 W. R. 427 ; 83 L. T. 730 
— Cozens-Hardy, J. 

41. Reversionary Lease — Interesse Termini.] 
— A reversionary lease merely creates an interesse 
termini until entry thereunder, and does not 
enlarge the term of the original lease. 

Smith v. Lay ((1837) 2 M. & W. 684) ; Doe 
v. Walker ((1826) 5 B. & C. Ill) ; Hyde v. 
Warden ((1877) 3 Ex. D. 72) ; and Joyner v. 
Weeks ([1891] 2 Q. B. 31 ; 60 L. j. Q. B. 
570 ; 55 J. P. 725 ; 39 W. E. 583 ; 65 L. T. 
16 — C. A.) followed. 

Lewis r . Baker, [1905] 1 Ch. 46 ; 74 L. J. 

[Ch. 39 ; 21 T. L. R. 17 ; 54 W. R. 146— 

Eady, J. 

42 . Three Years' Agreement — “ With the option 
of Lenewal ” — Purchaser — Notice of Agree- 
ment — Ejectment — Specijic Performance .] — On 
August 30th, 1894, C. agreed to let for three 
years to the defendant S. certain premises at 
a fixed yearly rent, with the option of 
renewal.” 

In July, 1896, the plaintiff L. purchased C.’s 
interest in the premises, and knew that S. was 
in possession under an agreement, but, till early 
in 1897, was not aware of the clause giving the 
option of renewal. 

At the expiration of the three years L. com- 
menced an action of ejectment, and S. counter- 
claimed for specific performance of the agreement 
to renew. 

Held— that L., as purchaser, must be fixed 
with notice of the contents of the agreement 
with S., and, further, that the words in the 
agreement relating to the renewal were suffi- 
ciently definite to enable a decree for specific 
performance to be made to grant a renewed 
agreement for a lease for the same period and on 
the same terms, except as to renewal, as con- 
tained in the agreement of August 30th, 1894. 

Lewis v. Stephenson, (1898) 67 L. J. Q. B. 

[296 ; 78 L, T, 165— Bruce, J. 

43 . Underlease— Covenant as to granting New 
Lease on Extension of Term — Personal Covenant 
— Rule against Perpetuity — Covenant running 


ivith Land — Assignee of Reversion — 32 Hen. 8, 
e. 34, s. 2.] — A. It. held under a lease dated 
June 26th, 1833, from Sir O. M., the freeholder, 
of certain houses and premises, including 
those in question, for eighty years, from Sep- 
tember 29th, 1822. 

By an underlease dated December 29th, 1840, 
A. R. demised to D. A. the premises in question 
for sixty-two years from September 29th, 1840, 
less ten clays. 

By a further underlease dated June 25th, 
1851, D. A. demised the same premises to E. F. 
for fifty-two years, from September 29th, 1850, 
less twenty clays, and D. A. thereby for himself, 
his executors, administrators, and assigns, cove- 
nanted witliE. F., his executors, administrators, 
and assigns, that “ in case the said D. A. shall 
obtain from the said Sir C. M., his heirs or 
assigns, any extension of the term for which the 
said D. A. now holds,” under the lease dated 
December 29th, 1840, “then and in that case 
the said D. A., his executors, administrators, or 
assigns, shall and will . . . grant unto him, the 
said E. F., his executors, administrators, and 
assigns, a new lease of the premises for such 
extended term as will include the term then 
unexpired of the term hereby granted and the 
further term, less ten days, which may be granted 
to the said D. A. by the said Sir 0. M., his heirs 
or assigns.” D. A. died on May 31st, 1854, and 
by an indenture dated November 1st, 1897, the 
persons entitled to the premises in question 
under D. A/s will assigned the same to the 
defendant. 

The reversion under the head lease of June 26th, 
1833, became vested in Lord T., and upon 
a surrender being made by the defendant to 
Lord T., Lord T. granted the defendant a 
new lease for the term of fifty years from 
September 29th, 1896. 

The defendant refused to grant any renewal to 
the plaintiff, who was the assignee of the execu- 
tors of E. F. of the underlease of June 25th, 1851, 
and the plaintiff brought an action for specific 
performance of the covenant contained in the 
last-mentioned underlease. 

Held— that the whole covenant depended on 
the condition precedent that “ in case the said 
D. A. shall obtain,” and so on, and the provbo 
in terms was confined to D. A. personally, and 
did not include D. A.’s executors, administrators, 
and assigns, and that the option by way of con- 
dition precedent could not properly have been 
given to D. A., his executors, administrators, 
and assigns, without limiting it so as to avoid 
infringing the rule against perpetuities. 

Held, also, that the covenant was not a 
covenant to renew, and, therefore, as such did 
not run with the land, and that D. A. had not 
at the time he entered into the covenant such an 
interest as could possibly be bound in its incep- 
tion ' so as to give effect to the covenant which 
he entered into ; that the statute 32 Hen. 8, 
c. 34, did not apply, as that statute applied to a 
reversion which is vested in the covenantor at 
the time he enters into it ; and that the action 
for specific performance failed. 

jB rereton v. Tuohey ( (1858) 8 Ir. C. L, Rep. 

1 5—o. 
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190), Kent v. Stone y ( (1859) 9 Tr. Oh. Rep. 21!)), 
and Coey v. Pascoe ( [1899] 1 Ir. R. 125) followed. 

Muller v, Trafford, [1901] 1 Ch. 54; 70 
[L. J. Ch. 72 ; 49 W. R. 132— Farwell, J. 

(c) Tenancy at Will. 

44. Determination by Alienation — New 
Tenancy by Estoppel — ileal Property Limita- 
tion Act , 1833 (3 & 4 Will. 4, o. 27), ss. 2, 7— 

Property Limitation Act , 1874 (37 & 38 
Viet. 57), 5. 1.] — A tenancy at will is deter- 
mined by either party alienating by a legal 
mortgage his interest ; provided, and as soon as 
such alienation comes to the knowledge of the 
other. After such a determination a new tenancy 
may be implied from acts -and conduct, if such 
are proved, as ought to satisfy a jury that the 
parties actually made such an agreement. If a 
new tenancy is created, the landlord has twelve 
years from that period before he can forfeit his 
estate, 

Jarman r. Hale, [1899] 1 Q. B. 994 ; 68 L. J. 

[Q. B. 681— Div. Ct. 

45. Entry by Landlord to effect Repairs — 
Determination of Tenancy — Real Property Limi- 
tation Act, 1833 (3 & 4 Will. 4, c, 27), s. 7 — Real 
Property Limitation Act , 1874 (37 & 33 Viet. 
c, 57), s. 1.] — Where a tenant at will remains in 
possession of a house rent free for more than 
twelve years after the expiration of the first 
year of the tenancy, the fact that the landlord 
enters from time to time in order to effect repairs, 
if it is not against the will of the tenant, does not 
operate as a taking possession so as to determine 
the tenancy at will, and therefore the tenant 
acquires a statutory title to the house by virtue 
of sect, 7 of the Real Property Limitation Act, 
1833, and sect. 1 of the Real Property Limitation 
Act, 1874. 

Lynes v, Snaith, [1899] 1 Q. B. 486 ; 68 L. J. 

[Q. B. 275 ; 47 W. R. 411 ; 80 L. T. 122 ; 15 
T.L. R. 184— Div. Ct. 

46. Holding Over — Arbitration Clause in 
Lease — Expiration of Term — Tenancy at Will 
expressly a 'eated — Continued applicability of 
Arbitration Clause .] — The defendants were 
lessees of a colliery under a lease giving them 
power to carry to the surface “ foreign ” coal. 
The lease contained an arbitration clause. 
Shortly before the lease expired they asked by 
letter for a six months’ extension and were told 
in reply that pending definite arrangements they 
might consider themselves tenants at will of both 
colliery and way-leave. 

. Disputes having arisen as to the way-leave : — 

Held— that the arbitration clause applied to 
the tenancy at will, so far as it could be made 
applicable, and that the lessors’ action should be 
stayed. 

Morgan v. William Harrison, Ld., [1907] 

£2 Ch. 137 ; 76 L, J. Ch. 548 j 97 L. T. 445— 

■ ' . C, A. j 


(d) Tenancy from. Year to Year. 

47. Parol Agreement to Quit at a particular 
Date — Surrender by operation of Law — Estoppel 
by Conduct. J — Under a three years’ agreement in 
writing the defendant B. became tenant of certain 
premises belonging to the plaintiff F., and after 
the expiration of his tenancy in March, 1898, B. 
remained on in possession as tenant from year 
to year. in December, 1898, B. asked F. to 
release him from his tenancy, and it was verbally 
agreed that B. should go out on the 24th of June 
following. F. placed a notice board on the 
premises that the same were “to be let,” and 
subsequently sold the premises to a third party, 
who bought with possession at Midsummer, 
1899. On June 24th, 1899, the defendant refused 
to give up possession. 

In an action of ejectment brought by F. 
against B. : — 

Held — that the plaintiff was entitled to 
judgment on two grounds : (1) Because the 
agreement of December, although bad as ari 
agreement to surrender by reason of it not being 
in writing, was nevertheless an acceptance of a 
j new tenancy by B., which was to end at Mid- 
I summer, 1899, and that acceptance worked a 
! surrender of the old tenancy by operation of 
1 law ; and (2) because the defendant by his con- 
duct in standing by and permitting the plaintiff 
to contract an obligation with the purchaser, 
was estopped from denying that his tenancy was 
other than that upon the footing of which he 
allowed his landlord to sell the property to the 
purchaser, 

Fenner v. Blake, [1900] 1 Q. B. 426 ; 69 L. J. 

[Q. B. 257 ; 48 W. R. 392 ; 82 L. T. 149— 

Div. Ct. 

48. Tenancy by Estoppel — Disclaimer by 
Trustee in Bankruptcy — Mortgagee in Possession 
— Admission of Liability for Rent.’] — The plain- 
tiff demised premises to one G., who assigned 
them to a person who mortgaged them to the 
defendant. The mortgagor became bankrupt, 
and the defendant entered upon the premises 
and gave the plaintiff notice thereof, and of 
the mortgage. The lease was disclaimed by the 
trustee of the bankrupt. The defendant paid 
the rent to the plaintiff irregularly. On four 
different occasions the defendant was sued by 
the plaintiff for a quarter’s rent, and each time 
submitted to judgment for the rent sought to be 
recovered. 

Held — that there was a tenancy from year 
to year created by estoppel, for he had admitted 
that he was liable to the defendant for a quarter’s 
rent from time to time, and that in point of law 
amounted to a yearly tenancy. 

Jump v. Payne, (1S99) 68 L. J. Q. B. 607— 

[Day, J, 

(e) Weekly Tenancy. 

49. Duration — Agreement — Rent 7s. per Week 
— Rent not to be raised during Landlord's 
Tenancy — Tenancy for fixed Time not a Weekly 
Tenancy .] — A tenant of a shop, whose term 
expired on June 24th, 190 J, let the shop to 
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the plaintiff under the following agreement : — 
“ January 5th, 1900. — I shall be pleased to accept 
you as tenant for barber’s shop at the rental of 
7s. per week, the rent not to be raised during my 
present tenancy.” 

Held — that this was an agreement for a 
tenancy to continue until June 24th, 1901. 

Adams v. Cairns, (1901) 85 L. T. 10 ; 17 T. L. R. 

[662 — C. A. 

VI. RENT. 

50 . Assignment of Lease — Which was an Act 
of Bankruptcy by Lessee — Disclaimer by Trustee 
in Bankruptcy — Liability of Assignee for Bent 
accrued due before the Bankruptcy — Bank- 
ruptcy Act , 1883 (46 & 47 Viet. c. 52), ss. 4, 43, 
44, 54.] — The lessee of certain houses assigned 
for the benefit of her creditors her leases of 
those houses (with other property) to the defen- 
dant, by a deed which was an act of bankruptcy 
on her part. After the assignment, and before 
the lessee’s bankruptcy, some rent accrued due 
under the leases in respect of the houses, and 
the plaintiffs, in the position of lessors, issued a 
writ for that rent against the defendant. But 
subsequently, and before the action came on for 
trial, the lessee was made bankrupt. The trustee 
i u bankruptcy then disclaimed the leases. Under 
these circumstances the question arose whether 
the defendant was liable for the rent. 

Held — that the bankruptcy had not the effect 
of releasing the existing liability of the defen- 
dant for the rent as between the defendant and 
the plaintiffs, and the delay in the action coming 
on for trial had not the effect of freeing the 
defendant from his existing liability for the 
rent. 

Decision of Darling, J. ((1901) 17 T. L. R. 
337) affirmed. 

Stein u, Rope, [1902] 1 K. B. 595 • 71 L. J. K. B. 

[322 ; 50 W. JR. 374 ; 86 L. T. 283 ; 18 T. L. R. 

337 ; 9 Manson, 125— G. A. 

51 . Covenant to pay Additional Bent for 
Ground on which Buildings shall be Erected — 
Ecu Contract ,] — Land, which then consisted of 
a mansion-house and grounds, was let upon a 
contract by which a feu duty of £5 an acre was 
reserved, and, it being in contemplation of the 
parties that the land might eventually be used 
as building land, a provision was inserted for an 
additional duty “for every square pole of the 
said piece of ground on which buildings shall be 
erected,” with an exception in the case of addi- 
tions to the mansion-house, or the building of a 
lodge. Other buildings were afterwards erected 
on the land. 

Held — that the additional duty was only 
payable for land on which buildings were 
actually erected, and not for land accessory to 
such buildings, though it might be incapable of 
separate occupation. 

Decision of Ct. of Sess. (3 F. 933 ; 38 S. L. R. 
665) reversed. 

M‘Farlane %. Stirling- Maxwell, (1903) 87 
[L. T. 554 — H. L. (Sc.). 


52 . Covenant to pay Bent in Advance — Ante- 
cedent Agreement to pay by Bill — Admissibility. 
— The plaintiff by deed granted a lease of certain 
premises to the defendant for a term of years, 
the defendant “yielding and paying therefor 
during the said term the yearly rent of £2,500,” 
to be paid quarterly in advance ; and the defen- 
dant covenanted to “ pay the said yearly rent 
hereby reserved at the times and in manner 
hereinbefore appointed. ” Before the execution 
of the lease there was a parol agreement between 
the parties that the rent should be paid each 
quarter by a bill at three months. 

Held — that the parol agreement was not 
admissible in evidence, as it would contradict 
the covenant in the lease, which meant payment 
in cash. 

Henderson v. Arthur, (1906) 23 T. L. R. 60 

[— C. A. 

53 . Instalments payable in Advance-Re-entry 
for Breach of Covenant — Apportionment Act? 
1870 (33 & 34 Viet. <?. 35), *. 2,]— A landlord let 
his house to the defendant for a year at a rental 
of £357 in all, which was to be payable in 
advance in certain instalments at certain dates. 
The defendant covenanted to pay at those dates, 
and there was also an express and independent 
stipulation to the effect that if the rent was in 
arrear for fourteen days after it was due, or in 
case the premises were left vacant for twenty- 
four hours, or in case of breach of any of the 
clauses of the agreement, the landlord on giving 
a week’s notice might re-enter, and this condition 
was to be without prejudice to other remedies he 
might have. On December 10th, 1898, an instal- 
ment was due which the defendant did not pay. 
The landlord thereupon re-entered and took 
possession, and then he resorted to his other 
remedy and sued for the overdue rent. The 
defendant relied upon the Apportionment Act, 
1870. 

Held — that the Apportionment Act, 1870, did 
not apply to the case where the rent was due 
long before the need to have recourse to the Act 
could arise. The Act does not apply to any sum 
duly and properly paid or accrued due before 
the happening of the incident which is said to 
necessitate or require the apportionment. 

Decision of Kennedy, J. (15 T. L. R. 301) 
affirmed. 

Ellis r. Rowbotham, [1900] 1 Q. B. 740 ; 69 

[L. J. Q. B. 379 ; 48 W. R. 423 ; 82 L. T. 191 ; 

16 T. L. R. 301- C. A. 

54 . Lessor , Lessee, and Sab-tenant — Payment 
of Head Rent voluntarily by Sub-tenant — Non- 
payment of Rent to Immediate Landlord for 
Nineteen Years by Sub-tenant — Landlord and 
Tenant Law Amendment Act (Ireland'), 1860 
(23 & 24 Vic*t. c. 154), s. 21.] — In the year 1881 
the plaintiff became entitled under a will to the 
rent of £10 reserved by a yearly tenancy, but 
never received any payment of the said rent. 
The yearly tenant, since the year 1881, had paid 
no rent to his immediate landlord in respect of 
the premises held by him under the yearly 
tenancy ; but he had, since the year 1890, paid 
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one moiety of the head rent reserved hy an old 
lease, and payable by his immediate landlord in 
respect of the premises. These payments in 
respect of the head rent were made voluntarily. 
In the year 1900 the plaintiff sued the defendant 
for rent under the yearly tenancy. 

Held (reversing the decision of the Queen’s 
Bench Division) — that the rent was statute- 
barred and was not kept alive by the payments 
made in respect of the head rent. 

Grog- an - v, Regan, [1902] 2 Ir. R. 196— Q. B. 

[Div. Ct. 

55 . Mortgage by Sub-demise — Elegit — Reeeircr 
under Mortgage — Distress — Duty of Sheriff. ] — 
The lessee for years mortgaged property by sub- 
demise, and covenanted to pay the rent and 
perform the covenants in the lease. The defen- 
dant, the owner in fee simple, recovered judgment 
for rent due by the lessee, and issued a writ of 
elegit , under which the lands were delivered to 
the defendant. The mortgagee, the plaintiff, 
appointed a receiver, who entered into receipt of 
the rents and profits. The defendant levied a 
distress for rent subsequently accrued. Tlic 
plaintiff brought an action to restrain the 
defendant from distraining on the premises. 

Held— that ihe whole interest of the lessee 
was not taken by the judgment creditor, and 
that he was not a surety for the lessee (Motile v. 
Garrett ((1872) L. R. 7 Ex. 101 ; 41 L. J. Ex. 
62 ; 20 W. R. 416 ; 26 L. T. (N.S.) 367) followed) ; 
and that the land must be taken to have been 
delivered to the defendant under the elegit to the 
extent of the mortgagor’s interest as mortgagor 
in possession, and not in respect of the mere dry 
reversion expectant on the determination of the 
sub-demise (In re South ((1874) L. R. 9 Ch. 369 ; 
43 L. J. Ch. 441 ; 22 W. R. 460 ; 30 L. T. 347) 
applied) ; and that the defendant was entitled to 
distrain. 

Johns v. Pink, [1900] 1 Ch. 296 ; 69 L. J. Ch. 

[98 ; 48 W. R. 246; 81 L. T, 712 ; 16 T. L. R. 

70 — Stirling, J. 

56 . Several Sub-tenants liable for whole, of 
Mead Bent — Salvage Payment by one Sub- 
tenant — Principle of Contribution.] — Lands 
held together for ever subject to a fee-farm rent 
were sold in lots. Six lots were made primarily 
liable for the head rent in certain proportions, 
and were bound to indemnify the remaining lots 
accordingly. Afterwards the head rent fed into 
arrear, owing to the default of the owners of 
some of the indemnifying lots to pay their pro- 
portion, and an ejectment for non-payment of 
rent was brought by the head landlord. The 
plaintiff, who was a sub-tenant of part of one of 
the indemnified lots, paid the rent and costs in 
order to save the lands from eviction, and claimed 
contribution from the owners of the several lots. 

Held — that the plaintiff was entitled to con- 
tribution on the principle of salvage, and that 
the owners of the lots should contribute accord- 
ing to the value of the lots at the date when the 
salvage payment was made. 

Allisdn r. Jenkins, [1904] 1 'lr. R. 341 — M. R. 


57 . Suspension of Bent — Lease, of Theatre — 
Damage by fall of Adjoining Wall— Dangerous 
St met ure~ Order of Magistrate for Structural 
Repairs — “ Closed by Order of Superior 
Authority A] —A lease of a theatre in the 
metropolis contained a provision that if and 
whenever during the term the theatre should be 
“closed by order of any superior authority or be 
destroyed by fire or so damaged by tire that the 
same cannot be continued to be used as a 
theatre,” the rent was to be suspended ami cease 
to be payable until the theatre was reopened. 
The wall of an adjoining railway station fell 
upon the theatre, and so damaged it that, a 
dangerous structure order was made by a magis- 
trate at the instance of the London County 
Council, requiring the lessee to take down and 
secure certain walls thereof. At the time of the 
accident the theatre was being rebuilt, and there 
was no licence for it from the Lord Chamberlain 
in existence. The Lord Chamberlain, in answer 
to an inquiry, stated that he would not permit 
the theatre to be opened until it was passed as 
safe by the London County Council. 

Held— that the theatre was, by virtue of the 
order of the magistrate, “closed' by order of a 
superior authority,” and that therefore the rent 
was suspended. 

Lennox r. Curzon ; Scott and Others r. 

[Lennox, (1906) 22 T. L. H. 611— C. A. 

VII. RESTRICTIVE COVENANTS. 

58 . Permission to K.chibit Motor-ears — Inter- 
pretation — Prohibition against Midi /biting 
“ Cycles of any Kind or Description ” — Motor- 
cycles.}— The, defendant by au agreement with 
the plaintiff was allowed to exhibit motor-cars 
but was not allowed to exhibit “cycles of any 
kind or description.” 

Held — that the agreement prohibited the 
exhibition of motor-cycles. 

Royal Agricultural Hall Co., Ld. r. 

[Cordingley, 17 T, L. R. 288 —Byrne, J. 

59 . Reversion acquired by Lessee . — Restrictive 
Covenants as to Building — Merger — Sub-lessee — 
Notice of Restrictive Covenant — Infringement — 
Change in the Character of the Neighbourhood — 
Waste — Injunction.] —By lease dated February 
15th, 1854,' the Earl of R, demised certain lands 
near Belfast to W. T., for the term of 1,000 years, 
at a yearly rent, and subject, among others, to a 
covenant on the part of the lessee to expend 
within three years a sum of £500, at least, in 
erecting a private dwelling-house on portion of 
the said premises, and a further covenant not to 
use, or allow to be used, any house thou erected, 
or thereafter to be erected, on any part of the 
demised, premises, save for a private dwelling- 
house or tea and refreshment house, without the 
consent in writing of the Earl of Li. A sub- 
lease dated December 25th, 1863, was made by 
W. T. of a portion of these premises, containing 
2r. 23p., on which a villa residence had been 
erected called Seville Lodge, to Arabella Gr. (one 
of the defendants), for a term of 8Q0 years, 
subject, however, to all the provisoes, clauses. 
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covenants and agreements contained in the 
original lease. All the estate and interest of W. 
T. became vested in R. F., who in 1891 purchased 
the reversion in fee of the Earl of li. R. F. 
•died in 1896 ; and the trustees of his will sold 
his interest in the premises to A. (the plaintiff). 
By a sub-lease dated December 9th, 1896, portion 
of the premises comprised in the sub-lease of 
December 25th, 1863, including Seville Lo Ige, 
passed into the occupation of B. and G. (the two 
other defendants). The sub-lease, which was for 
n term of 750 years, excepted and reserved all 
•such matters and things as were excepted and 
reserved in and by the lease of February 15th, 
1854, and was made subject to all the clauses, 
•covenants, restrictions, reservations and agree- 
ments therein contained so far as they affected 
the premises demised. Since the date of the! 
original lease the character of the surrounding 
neighbourhood had completely changed through 
the extension of the municipal boundaries of 
Belfast, and on portion of the premises, adjoining 
those in occupation of B. and C., the plaintiff 
heiself had recently erected a number of small 
-shops and dwelling-houses. The defendants B. 
and C. having commenced to excavate and 
remove the soil from the portion of the premises 
in their occupation, and to erect a spirit grocery 
thereon : — 

Held (by the Court of Appeal, affirming the 
•decision of the Vice-Chancellor) — that the interest 
under the letse of February 15th, 1854, had not 
become merged in the reversion in fee, so as to 
•destroy the plaintiff’s rights under the sub- 
lease of December 25th, 1863 ; that the defen- 
dants had express notice of the restrictive 
covenants contained in the lease of February 
15th, 1854, when they respectively acquired 
their interests in the premises, and were in equity 
bound by them ; that the right of a person to 
•enforce a restrictive covenant by injunction 
•could not be defeated by mere change in the 
•character of the neighbourhood, unless there was 
an equity against him arising from his acts or 
■conduct in sanctioning or knowingly permitting 
such change as to render it unjust for him to 
.seek relief by injunction; that there was not 
sufficient evidence of such conduct on the part 
•of the plaintiff, and that she was accordingly 
entitled to an injunction restraining the erection 
•of the spirit grocery aforesaid ; but 

Held (by the Court of Appeal, varying on 
these points the judgment of the Vice-Chan- 
cellor) — that this injunction should not go 
against Arabella G. ; and that the plaintiff was 
not entitled to relief on the ground that the con- 
duct of the defendants in altering the character 
of the premises demised as a villa residence 
amounted to waste. 

Duke of Bedford v. The Trustees of the British , 
Museum ((1822) 2 Myl. & K. 552) distinguished. 

Craig- %\ Greer, [1899] 1 Ir. R. 258— V.-G. ; 

[—A. C. 

60 . Be version Acquired by Lessee — Restrictive 
Covenants as to Building — Several Sub-Leases 
made subject to Covenants in the .Head Lease — 


Implied Obligation on Lessee towards Sub-Lessees 
to observe Restrictive Covenants — Building 
Scheme j\ — By lease, dated February 15th, 1854, 
the Earl of li. demised two adjoining parcels of 
land near Belfast to W. T. for a term of 1,000 
years at a yearly rent, and subject among others, 
to covenants on the part of the lessee (a) to 
expend a sum of £500 at least in erecting a 
private dwelling-house on one parcel of the 
demised premises ; (b) not to use any house on 
either parcel except as a private dwelling-house 
or as a “tea” house, without the consent, in 
writing, of the lessor; (c) that each private 
dwelling-house to be occupied on the smaller 
parcel must, except with the consent of the 
lessor, have cost at least £400 ; (d) that in the 
event of the lessee erecting on the larger parcel 
a house of public entertainment the same should 
be shut in by planting from the view of the 
adjoining premises ; and (e) that each house 
intended to be erected on the larger parcel should 
be of the annual value of £25 at least. At 
different dates during the next ten years W. T. 
made nine different sub- leases, eight of which 
were stated expressly to be subject to the 
covenants and restrictions contained in the head 
lease. Three, of these sub-leases contained 
covenants by the sub-lessees for the expenditure 
of money in building, and restricting the user of 
the houses on the premises ; but these covenants 
were not identical with, nor in some cases even 
consistent with, the covenants by the lessee in 
the head lease. Others of the sub-leases con- 
tained no provisions as to building or restrictive 
covenants on the user. Having made these sub- 
leases, W. T. built a handsome villa on the 
remaining portion of the demised premises 
retained in his hands. The portions of the 
premises comprised in the sub-leases which con- 
tained no restrictive covenants became vested in 
the plaintiff, and the residue of the premises 
comprised in the head lease, as well as the estate 
and interest of VV. T. under the head lease, 
became vested in the defendants, who also 
acquired the reversion in fee simple expectant 
on the- determination of the head lease., The 
defendants, after becoming so entitled, built upon 
the larger portion of tiie land demised in 1854 
seven shops and several cottages not of the 
annual value of £25 each. 

Held (by the Court of Appeal, reversing the 
decision of the Master of the Rolls) — that there 
was no express or implied obligation to observe 
the covenants in the head lease which the 
plaintiff — as entitled to the land comprised in the 
sub-leases which she had acquired — could enforce 
against the defendants, and that she was not 
entitled to obtain an injunction restraining the 
defendants from building and using the premises 
in a manner different from that allowed by the 
head lease. 

Graham v. Craig, [1902] 1 Ir. R. 264— A. C. 

61 . User — Covenant agaimt carrying on any 
offensive Trade or Business whatsoever — Fried 
Fish Shop — Public Health Act , 1875 (38 & 39 
Viet. c. 55), s . 112.] — Although the business of a 
fried ffsh seller is not necessarily an offensive 
trade or business within the meaning of sect. 112 
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of the Public Health Act, IS 75, when such 
business is shown by the evidence to be carried 
on in such a way as to be offensive to the neigh- 
bours, the Court will grant an injunction for 
breach of a covenant against using the premises 
“ for any offensive trade or business whatso- 
ever.” 

Duke of Devonshire v. Brooksiiaw, (1899) 
[03 J. P. 5G9 ; 81 L. T. 83— Kekewich, J. 

62 . User — Covenant not to exhibit Notice of 
Business — Name of Theatre for Illumination .] — 
A lease of a building contained a covenant by 
the lessee not to paint or write any inscription, 
figure, or letter, nor affix, attach, or exhibit any 
signboard or other notice of trade or business to 
the exterior walls without the lessor’s consent. ' 
Part of the building consisted of a theatre, to the 
front wall of which was attached by iron j 
brackets a metal frame, without the consent of J 
the lessor, on which were the words “ His ; 
Majesty’s Theatre,” surmounted by a crown, 
these words being picked out at night in electric 
light. 

Held — that this was a breach of the covenant. 

Attorney-General v. The Playhouse, Ld., 
[(1903) 19 T. L. II. 580 — Buckley, J. 

63 . User — Covenant not to use or follow Trade or 
Business of Publican — Licensed Spirit Grocer.] 
— A covenant by the lessee in a lease not to 
use or follow the trade or business of a publican 
is not broken by his trading as a licensed spirit 
grocer on the premises. 

In re Cullen and Rial’s Contract, [1904] 
[1 Ir. R. 206 — Barton, J. 

64 . User — Covenants by Landlord and Tenant 
— Tenant to carry on Specified Business — Land- 
lord not to “let” adjoining Premises for 
similar Business — Breach by Landlord — Action 
against Landlord — No right of Action against 
Lessee of the adjoining Premises.] — A restrictive 
covenant as to letting or using property must 
be construed strictly against the covenantee 
{Kemp v. Bird, (1877) 5 Oh. D. 974). 

By an agreement in writing T. agreed to let 
to B. a shop in an arcade for twenty-one years ; 
the lease was to contain a covenant by B. not 
to cany on any business except that specified, 
and also a covenant by T. not to “ let any other 
portion of the arcade ” for the said business, 

^Subsequently T. let to G., on a tenancy deter- 
minable by three months’ notice, a shop in the 
arcade ; G. was not to carry on any business 
except that of a librarian, newsagent, bookseller, 
or stationer. 

G. proceeded to sell articles commonly in- 
cluded both in his business and also in B.’s 
.business, whereupon B. brought an action for 
damages, and an injunction against both T. 

, and G. 

Held— ( 1) That T. had committed a breach 
of his covenant and was liable in damages, but 
that under the circumstances an injunction was 
n6t necessary. 


(2) That, as the covenant contained the word 
“let” only and not “use,” G. was not liable. 

Brigg r . Thornton, [1904] 1 Ch. 380 ; 73 L. ,T. 

[Ch. 301 ; 52 W. R. 270 ; 90 L. T. 327— V. A. 

65 . User — Covenant to be “ performed " — 
Breach of a u negative ” Covenant as to User 
of Premises — Licence given to original Lessee 
extending mode of User — Whether it protects 
Assig?iees of Lease.'] — The word “perform” as 
used in a proviso for re-entry may refer to 
“negative” as well as “ positive” covenants. 

A lease contained covenants by the lessee 
not to assign or underlet, and not to use the 
demised premises for the purposes of any trade 
except that of an outfitter without the lessor’s 
licence in writing ; it also contained a proviso- 
for re-entry, if the lessee should “make default 
in the performance of any of the covenants 
upon his part to be performed.” The lessor 
gave the lessee a written licence extending the 
list of permissible trades. After assignments 
of both the reversion and the lease, the assignee 
of the former claimed to re-enter, and forfeit 
the lease because the assignee of the lease was 
carrying on a trade covered by the written 
licence, and also because he had sub-let without 
leave. 

Held — that the underletting was a breach of 
covenant entitling tnc reversioner to re-enter. 

Queer e, whether if there had been only a breach 
as to “ user,” the licence from the original lessor 
to the original lessee would have protected the 
present lessee. 

Decision of Wright, J. ([1903] 2 K. B.241 ; 72 
L. J. K. B. 533 ; 83 L. T. 770) reversed. 

Harman r . Ainslte, [1904] 1 K. B. 698 ; 73 

[L. J‘. K. B. 539 ; 52 W. R. 615 ; 90 L. T. 624 ; 

20 T. L. 11. 356— G. A. 

66. User' — Injunction against Sub-lessee — Not 
to use Premises for Dangerous Trade — Not to do 
anything which might render Fire Policy void.] 
— By a* lease of a shop the lessee covenanted 
“ for himself, his heirs, executors, administrators 
and assigns,” that he would not occupy the 
premises so as to be a nuisance, annoyance or 
damage to the owners or occupiers of the offices 
or rooms in the house, and would not carry on 
upon the premises a dangerous trade, and would 
not do or suffer to be done upon the premises 
anything which might render any increased or 
extra premium payable for the insurance of the 
premises against fire or which might make void 
or voidable any policy for such insurance. The 
lessee, with the consent of the lessor, assigned 
the lease, and the assignee, with the like consent, 
sub-demised the premises to the defendant, who 
carried on a business there in contravention of 
the above covenant, the insurance company 
demanding an increased premium. 

Held— that the under-lessee could be re- 
strained by injunction from using the premises 
in contravention of the covenant. 

Teape r. Dowse, (1905) 92 L. T. 319 ; 21 
[T L, R. 271— Eady, J 
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67. User— Act of Sub-lessee. ] — A lessee of a 
house covenanted that she would not use or 
permit the premises or any part thereof to be 
used for any illegal or immoral purpose, and 
further, that no act, matter, or thing should at 
any time be done on the premises which might 
be or tend to the annoyance of the lessor or 
superior landlord for the time being or the lessees 
or occupiers of neighbouring premises. There; 
was a condition of re-entry on breach of any of ; 
the covenants. 

The lessee sub-let the house, and the sub-lessee 
covenanted that she would not cany on or 
permit to be carried on any noisome, or dangerous, 
or offensive trade or business, or anything that 
might be or cause an injury, nuisance, or annoy- 
ance to the sub-lessor or any of the neighbours. 
During the occupation of the sub-lessee an act ; 
was done on the premises which tended to the 
annoyance of the superior landlord. 

Held — that the original lessee could not be 
said to have “permitted” the act complained 
of simply because she had made a sub-lease with- 
out inserting therein covenants as strict as those 
in the original lease ; but 

Held, also, that the second part of the cove- 
nant in the lease was not qualified by the word 
b permit ” in the first part, but was an absolute 
covenant, that if the act, matter, or thing speci- 
fied was done by any one, there was a right of 
re-entry. 

Prothero r. Bell, (1900) 22 T. L. B. 370— 

[ Jelf, J. 

68. User — Lease of Shop — Affixing Show Cases 
Outside— Right of Tenant.'] — A lease of premises 
to be used as a shop in connection with a specified 
business does not authorise the tenant to put 
up show cases attached to the outside walls by 
stanchions. 

British Linen Co. v. Purdie, (1900) 7 F. 

[923 — Gt. of Bess. 

VIII. BATES, TAXES AND OUTGOINGS. 

(a) Charges borne by Lessor. 

69. Covenant by Lessor to pay Land-Tax — 
Building Agreement — Increase in Annual Value 
of Land — Proportion of Land Tax payable by 
Lessor.] — In pursuance of a building agreement ! 
the owners of a piece of land granted to a , 
builder, on the completion of a certain house on 
the land, a lease of the house at a ground-rent. 
By the lease the lessee covenanted to pay the 
rent and all outgoings except land tax and land- 
lord’s property tax, and the lessors covenanted 
to pay the land tax chargeable on the demised 
premises. The annual value of the land was 
increased when the houses were erected on the 
land. 

Held— that the lessors were only liable to 
pay the proportion of the land tax based on the 
rent received by them, and not the land tax pay- 
able on the improved annual value of the land. 

Watson v. Home ( (1827) 7 B. & O. 285) ; and 


Smith v. I-Iumble ((1851) 18 J. P. 760 ; 15 C. B, 
321) followed. 

Mansfield and Others r. Belf, (1907) 71 
[J. P. 556 ; 24 T. L. 11. 79—0. A r 

70. Covenant by Lessor to pay Rates — Cove- 
nant with Lessee , “ his executors, administrators 
and assigns ” — Sub-Lessee — Right to Sue on Con- 
tract — Lessee Buying the Freehold Reversion — 
“ Assign!] — An underlessee is not an “ assign ” 
of his lessor ; he cannot therefore sue on a posi- 
tive covenant entered into by the head lessor in 
the original lease with the original lessee, “ his. 
executors, administrators and assigns,” unless 
the benefit of such covenant has been assigned 
or demised to him, or unless his lessor has 
entered into a similar covenant with him. 

A. demised part of a freehold house to B., who 
covenanted to pay one-third of the water rate, 
A. covenanting to pay all other rates. B. sub- 
demised the same premises to C. who, with 
knowledge of the terms of the head lease, 
covenanted to pay one-third of the water rate. 
Subsequently the defendant acquired the free- 
hold reversion in the whole house, and B.’s 
leasehold interest in the part thereof. The two 
parts of the house were separately assessed by 
the rating authority, and the defendant refused 
to pay any of the rates on the part sublet by B. 
toC. 

O. having been compelled to pay the rates, 
sued the defendant. 

Held — that there was no privity of contract 
and no principle of equity entitling him to 
succeed. 

South of England Dairies, Ld. v. Baker,. 

T [1906] 2 Ch. 631 ; 76 L. J. K. B. 78 ; 96 L, T. 

48— Joyce, J. 

71. Covenant by Lessors to pay Rates — Water 

Rate.] — In a lease of the whole of the basement 
and a portion of the ground floor of a block of 
buildings in Holborn, the lessors covenanted to 
pay “all rates and taxes payable in respect of 
the said demised premises.” Water was sup- 
plied for domestic purposes by a water board to 
the whole block by a common pipe. The lessors 
demanded payment of a sum which they alleged 
the lessees were liable to pay as a contribution 
towards the water rate. * 

Held— that, in the circumstances of the case, 
and having regard to the nature of the premises, 
the water rate was a rate payable in respect of 
the demised premises within the meaning of the 
covenant, and that the lessees were not liable. 

Direct Spanish Telegraph Co., LA. v. Shepherd 
( (1884) 13 Q. B. D. 202 ; 53 L. J, Q. B. 420 ; 48 
J. P. 550 ; 51 L. T. 124— Div. Ct.) followed. 

Decision of Buckley, J. (70 J. P. 462 ; 95 L. T. 
139) affirmed. 

Bourn & Tant v. Salmon & Gluckstein, Ld., 
[1907] 1 Ch. 616 ; 76 L. J. Ch. 374 ; 71 J. P* 
L 329 ; 96 L. T. 629— 0. A. 

72. New Rate— To be borne by Landlord- 
Agreement to the contrary — Tenant to pay all 
Outgoings.] — A tenant from year to year agreed 
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to pay all outgoings. In the course of the 
tenancy a new rate was imposed, to be paid by 
the tenant, who could deduct it from the rent, 
.apart from any agreement to the contrary. 

Held — that the tenant could deduct it, as the 
•agreement between him and his landlord did not 
apply to such a new rate, and that there was no 
agreement to the contrary, but that it could 
•only be deducted from the current rent, and that 
past rates which the tenant had paid could not 
he deducted, but only that for the current year. 

Mile End Old Town Vestry t. Whitby, 
[(1898) 78 L. T. 80— Wright, J. 

73. Tithe Re nt- Charge — Obligation of Tenant 
to pay under a Lease made prior to the Tithe 
Act , 1891 — Remedy of Landowner toko pays .] — 
When by a lease made prior to the Tithe Act, 
1891, a tenant had agreed to pay the tithe rent- 
•charge, but failed to do so, and the landowner 
paid instead, the remedy of the latter against 
his tenant is by way of distress only, and not 
by action. 

Bhurch t\ Mapsted, (1898) 67 L. J. Q. B. 823— 

[Bay, J. 

74. Tithe Rent-charge — Agreement by Tenant 
to pay an Amount equal to Rent-charge to 
Landlord — Validity of Agreement— Tithe Act , 
1891 (54 & 55 Viet. c. 8), s. 1 (1).] — By an agree- 
ment for the lease of a farm, the tenant agreed 
to pay a “yearly rent of £235, and also by way 
of further rent so much as the landlord shall pay 
for tithe rent-charge on the said premises.” 

Held — that the above clause in the agree- 
ment was prohibited and made void by sect. 1 (1) 
of the Tithe Act, 1891. 

Ludlow (Lord) r. Pike, [1904] 1 K. B. 531 ; 73 

[L. J. K. B. 274 ; 08 J. P. 243 ; 52 W. R. 475 ; 

90 L. T. 458 ; 20 T. L. It. 270— Chaimell, J. 

^ (b) Factories and Workshops. 

See also FACTORIES AND WORKSHOPS. 

75. Factory Cacenants — To pay all Impositions 
and Outgoings — To pay fair Share and Propor- 
tion of Costs and, Expenses for Reparation or 
otherwise by Virtue of Act of Parliament — 
Factory and Workshop Act , 1891 (54 & 55 Viet. 
e. 75), s, 7.] — The plaintiffs granted the defen- 
dants a lease of certain premises in London for the 
term of twenty -one years from October 30th, 
1891. In the same year was passed the Factory 
and Workshop Act, 1891, which came into force 
•on January 1st, 1892. The demised premises 
were a “factory” within the meaning of this 
Act, and in March, 1897, the London County 
Oomicil, the proper authority under the Act, 
•acting under sect. 7, gave notice to the plaintiffs, 
as owners of the factory, to carry out certain 
.structural works for the purpose of providing 
means of escape in case of lire. The plaintiffs 
•executed the works at a cost of £710. The 
plaintiffs claimed under the covenants of the 
lease to recover the whole of that sum from the 
•defendants. By one covenant the tenant was to 


pay “all . . . impositions and outgoings what- 
soever . . . assessed, charged or in any wise 
imposed upon or in respect of the said demised 
premises, or part thereof, or upon the landlord or 
tenant in respect thereof by authority of Parlia- 
ment or otherwise howsoever,” and by the other 
covenant the tenant was to pay “ a fair share 
and proportion of all costs and expenses which 
the lessors in respect of being the owners or 
lessors . . . may be called upon to bear, pay or 
contribute, or would be liable to in or about 
every or any reparation . . . or otherwise by 
virtue of any Act or Acts of Parliament.” 

Held — that the sum paid by the plaintiffs 
was clearly within the words of the second 
covenant, and that upon the const ruction of the 
lease the defendants were only liable to pay a 
proportion, and not the whole, of the sum. 

Audi no r. Economic Printing and Publish- 
ing Co., (1899) 79 L. T. 022 ; 15 T. L. R. Ill 

— O. A. 

76. Underground Jtahehmise — Expense of 
Structural Alterations — Certificate of District 
Council — ^Covenant to pay Outgoings ” — Factory 
and Workshop Ad, 1901 (1 Edvv. i\ c. 22), s, 10] 
(2), (8).] — A lessee for twenty-one years from 
1899 of premises, which included an underground 
bakehouse, covenanted to pay all existing and 
future rates, taxes, assessments and outgoings of 
every description, whether Parliamentary, 
parochial or otherwise. 

The local authority insisted on certain struc- 
tural alterations being made before they would 
grant a certificate for the bakehouse under 
sect. 101 (2) of the Factory and Workshop Act, 
1901. The lessee thereupon carried out the 
alterations at a cost of £130, and a Court of 
Summary Jurisdiction made an order under 
sect. 101 (8) apportioning part of the expenses 
on the lessor. 

Held — that the order was wrong, as the 
covenant imposed an obligation on the lessee to 
pay such expenses. 

Cold stein y, Hollingsworth {infra') followed. 

Morris r. Beal, [1904] 2 K. B. 58 5; 73 

[L. J. K. B. 830 ; 68 J. P. 542 ; 20 T. L. R. 682 ; 

91 L. T. 486— Div. Ct. 

77. Underground Rahehouse — Expenses of 
Alterations in order to obtain Certificate - — 
Covenant by Lessee to pay “ all Rates, Taxes , 
Imposition* and Outgoings Liability of Tenant 
— Factory and Workshop Act, 1901 (1 * Kdw. 7, 
c. 22), s. 101.] — The appellant was the lessee of 
premises let by the respondent to the appellant 
as a bakehouse. The appellant covenanted to 
pay “ all existing and future rates, duties, assess- 
ments, impositions, and outgoings of every 
description for the time being payable either by 
landlord or tenant” in respect of the said 
premises. The certificate required by sect.- 101 
of the Factory and Workshop Act, 1901, could 
not be obtained unless certain alterations were 
made as required by the borough council. 

Held — the expenses of such alterations were 
covered by the words “impositions and out- 
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goings ” in the appellant’s covenant, and that he 
was liable to pay them. 

Goldstein v. Hollingsworth, [1904J 2 K. B. 

[578 ; 73 L. J. K. B. 826 ; 68 J. P. 383 ; 31 

L. T. 85 ; 20 T. L. B. 550 ; 2 L. G. B. 879— 

Div. Ot. 

(c) Paving Expenses. 

78. Covenant in Sub-Lease — Charges to he borne 
by Sub-Lessee — Covenant to perform all Lessee's 
Covenants in Ovi (final Lease — Covenant in 
Original Lease to pay all Duties , Assessments 
and Outgoings charged upon the Premises — 
"'Present and Future Rates ” — Paving Expenses 
charged on Premises — Private. Street Works 
Act , 1892 (55 & 56 Yict. c. 57), ss. 0 , 12, 
13.] — A lease contained a covenant by the 
lessee to “ pay and bear all present and 
future rates, taxes, duties, assessments and out- 
goings charged upon the said premises or the 
owner or occupier in respect thereof.” The 
lessee sub-let- the premises, the sub-lessee 
•covenanting “to observe and perform all the 
lessee’s covenants and conditions contained in 
the original lease, and to indemnify the plaintiff 
from and against all claims and demands in 
respect thereof.” Before the date of the sub- 
lease the local authority executed and completed 
certain private street works under the Private 
.Street Works Act, 1892, but the final apportion- 
ment on the adjoining premises, including the 
premises in question, was not made until after 
the sub-lease. The lessee having paid the original i 
lessor the amount apportioned in respect of the 
premises, sought to recover the amount from the ' 
defendant. 

Held — that the apportioned amount, though 
not yet ascertained, became a charge on the 
premises and owner as from the date of the 
completion of the works ; and that, as the date 
of the defendant’s sub-lease was subsequent to 
the completion, he was not liable to indemnify 
his lessor : 

Meaning of the words “ present and , future” 
sis applied to rates, Ac., discussed. 

Stock v. MeaUn ([1900] 1 Oh. 683 ; 69 L. J. 
Oh. 401 ; 48 W. R. 420 ; 82 L. T. 248, Me High- 
ways, 1 55) followed. 

Decision of Walton, J. ((1902) 88 L. T, 407 ; 18 
T. L. B. 222) reversed. 

Surtees r. Wood house, [1903] 1 K. B. 396 : 

[72 L. J. K. B. 302 ; 67 J. P. 232 ; 51 W. IL 

275 ; 88 L. T. 407 ; 19 T. L. B.221 ; 1 L. G. B. 

227— C. A. 

79. Covenant by Tena nt to pa y Rates , Tuxes, a nd 
Assess m ents — Sum many Reeo very from Landlord 
— Claim against Tenant — Public Health Act , 
1875 (38 & 39 Viet. e. 55),*. 150.]— The defen- 
dants were tenants of the plaintiffs under a 
lease containing a covenant by which they cove- 
nanted to pay “ all rates, taxes, and assessments 
whatsoever which now are or during the term 
shall be imposed or assessed upon the premises, 
or the landlords or tenants in respect thereof, by 
authority of Parliament or otherwise, except the 
landlord’s property tax.” The street upon which 


the demised premises fronted was paved, &c.. by 
the urban authority, and the expenses thereof 
recovered in a summary manner from the plain- 
tiffs under sect. 150 of the Public Health Act, 
1875. 

In an action upon the above covenant to 
recover these expenses from the defendants : — 

Held — that they were not rates, taxes, or 
assessments within the covenant. 

Baylis v. JiGGENS, [1898] 2 Q. B. 315 ; 67 

[L. J. Q. B. 793 ; 79 L. T. 78 ; 14 T. L. B. 493 

— Channell, J. 

80. Covenant to pay all Rates, Taxes, A ssess- 
ments , and Outgoings — Owners' Proportion — 
Public Health Act , 1875 (38 & 39 Viet. c. 55), 
s. 150.] — The plaintiffs demised to the defen- 
dants certain premises. The lease contained a 
covenant that the defendants would pay all 
rates, taxes, assessments, and outgoings then 
payable or thereafter to' become payable, 
whether by the landlord or tenant, in re-? 
spect of the said demised premises. The urban 
authority did the paving required to be done by 
a notice under sect. 150 of the Public Health 
Act, 1875, which notice had been disregarded, 
and apportioned the expenses and recovered the, 
same from the plaintiffs. The plaintiffs now 
sought to jrecover the expenses from the 
defendants. 

Held — that the plaintiffs could recover against 
the defendants. 

Weld and Others r. Clayton-le-Moors 

[Urban District Council, (1902) 86 L. T. 

584 — Div. Ct. 

81. Covenant to pay “ Rates, Taxes, and* Out- 
goings."'] — A lessee who has covenanted to pay 
“all rates, taxes, and outgoings now payable, or 
hereafter to become payable in respect of the 
premises” is liable for the cost of paving works 
executed under sect. 150 of the Public Health 
Act, 1875. 

Greaves v. Whitmarsh, Watson & Co., Ld,, 

[1906] 2 K. B. 340 ; 75 L. J. K. B. 633 ; 70 

J, P. 415 ; 95 L. T. 425 ; 4 L. G. B. 718— 

Div. Ct. 

82. Payment by Owners — Liability of Tenant 
— Metropolis Management Amendment Act , 1862 
(25 & 26 Viet c, *102), s. 77.]- The defendant 
was assignee of a lease granted in 1882 for a term 
of twenty-one years, determinate, after the 
expiration of the first seven years, by a six 
months’ notice, on certain terms, without preju- 
dice to any rights or remedies which might have 
accrued under the covenants. The lease con- 
tained a covenant by the lessee, for himself and 
his assigns, that he would “ during the said 
term bear, pay and discharge all taxes, charges, 
duties, tithes, and tithe rent-charge assessments 
and impositions whatever, which are now, or 
may at any time hereafter be, taxed, charged, 
rated, assessed or imposed upon the said premises, 
or any part thereof, or upon the landlord or 
tenant in respect thereof, the landlord’s property 
tax only excepted.” In April, 1898, the plaintiffs 
gave a six months’ notice to determine the lease- 
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On May 19th, 1898, the plaintiffs agreed to sell 
the property. On June 9th, 1898, the district 
board of works gave the plaintiffs a notice 
of apportionment charging the owners with 
£112 6-s\ Id., expenses of paving a new street. 
The plaintiffs paid the amount on July 14th, 
1898. The day fixed for completion of the sale 
was August 11th, 1898. 

Held — that the words of the covenant 
included the charges made in respect of the 
paving of new streets under sect. 77 of the 
Metropolis Management Amendment Act, 1862, 
and the plaintiffs were entitled to recover them 
from the defendant. 

Thompson v. Lapicorth ((1 868) L. R. 3 0. P. 
149 ; 37 L. J. 0. P. 74 ; 16 W. R. 312 ; 17 L. T. 
(N.S.) 507) followed. 

WIX r. Etjtson, [1899] 1 Q. B. 474 ; 68 L. J. I 

[Q. B. 298 ; 80 L. T. 168 ; 15 T. L. E. 200— ! 

Bruce, J. 

83. Works completed before Lease — Final 
apportionment after Lease — Covenant to pay 
u Assessment ” — Liability of Lessee.] — A lessee 
covenanted that he would pay all u rates, taxes 
and assessments whatsoever which now are or 
during the said term shall be imposed or assessed 
upon the said premises or on the landlord or 
tenant in respect thereof by authority of Parlia- 
ment or other wise.’ * 

Held — that he was not liable to pay paving 
expenses which, under the Public Health Act, 
1875, had become a charge upon the premises on 
the completion of the works before the date of 
the lease, but which had not been apportioned 
until after the date of the lease. 

Surtees v. Woodhouse ([1903] 1 K. B. 396 ; 
72 L. J. K. B. 302 ; 67 J. P. 232 ; 51 W. E. 275 ; 
88 L. T. 407 ; 19 T. L. R, 221— C. A., No. 78, 
supra) followed. 

Decision of Piv. Ct. (67 J. P. 202 ; 51 W. R. 
522 ; 88 L. T. 562 ; 19 T, L. R. 426) affirmed. 

Lumby v, FAUPEL, (1904) 68 J. P. 265 ; 90 L.T. 

[140 ; 20 T. L. R. 237 ;2L. G. R. 605— C. A. 

(d) Requirements of Sanitary Authority. 

84 . Contemplation of Parties — Covenant to 
Pay and Discharge “ Impositions ” Charged or \ 
Imposed in respect of the Premises — Cost of 
Malting good Structural Defect under Order of 
Sanitary Authority — Incidence of Cost.] — By a 
lease for sixteen years from 1892, in which 
neither the lessor nor the lessee undertook any 
obligation to repair, the lessee covenanted to 

pay and discharge all taxes, rates, including 
sewers, main drainage, assessments, and impo- 
sitions whatsoever, which now are or which at 
any time or times hereafter during the continu- 
ance of the said term hereby granted be taxed, 
rated, assessed, charged or imposed upon or in 
respect of the said premises or any part thereof, 
or on the landlord, tenant, or occupier of the 
same premises, by authority of Parliament or 
otheiwise howsoever (landlord’s property tax and 
tithe only excepted).” The lessor was required 


by the sanitary authority to remove a privy and 
build a water-closet. On the refusal of the tenant 
to do the work the lessor did it, and brought an 
action to recover the cost. 

Held — that the words of the covenant were 
primd facie wide enough to cover the obligation 
in question ; that it was one of a class which 
would be within the contemplation of the parties 
to the covenant, and that there was nothing in 
the authorities which debarred the Court from 
giving to the covenant what appeared to be its 
proper construction. 

Decision of the Div. Ct. ([1901] 2 K. B. 151 ; 
70 L. J. K. B. 580 ; 49 W. R. 442 ; 84 L. T. 467) 
reversed. 

Foulger v. Arding, [1902] 1 Tv. B. 700; 71 

[L. J. K. B. 499 ; 50 W. R. 417 ; 86 L. T. 488 ; 

18 T. L. R. 422—C. A. 

85. Contemplation of Parties — Covenant to pay 
“ all Charges and Assessments Imposed, Charged , 
or Assessed upon the Premises ” — Lessee Compelled 
to Repair Defective Drain — So Might to Recover 
Cost from Lessor.] — The plaintiff, who held a 
house upon a seven years’ lease from the defen- 
dant, was bound by a covenant u to pay during' 
the term the sewers rate and all other taxes, 
rates, charges, and assessments whatsoever, 
parliamentary, parochial, or otherwise, which 
were or thereafter should be imposed, charged, or 
assessed upon or in respect of the premises, or 
payable by either the owner or occupier in 
respect of the same, the landlord’s property tax 
only excepted.” In compliance with a notice 
from the local authority the plaintiff repaired a 
defective drain, which was causing a nuisance, 
and now sought to recover from the defendant, 
the cost of so doing. 

Held — that the case was not distinguishable 
from Foulger v. Arding ([1902] 1 K. B. 700 ; 71 
L. J. K. B. 499 ; 50 W. R. 417 ; 86 L. T. 488— 
C. A., supra), and that he could not recover. 

George r. Coates, (1903) 88 L. T. 48— C. A. 

86, Contemplation of Parties — Yearly Tenancy 
at £20 Annual Rent — Covenant to pay “ Out- 
goings ” — Paving of Yard and Laying Dozen, 
of Sew Drains — Supply of Water to Closet 
in London — Public Health (London) Aet y 
1891 (54 & 55 Yict. 76), m. 2, 4, 37 (3).] 
— In a contract of demise between landlord 
and tenants a covenant by the tenants to 
pay “ all rates, taxes, assessments and out- 
goings of every description, payable in respect 
of the premises during the tenancy, except the 
landlord’s property tax,” must be assumed to 
relate only to matters which may reasonably be 
supposed to have been contemplated by the 
parties as being within the purview of such 
a contract. In the case of a tenancy of a 
cottage and yard from year to year under a 
lease at the annual rent of £20 where the lease 
contained such a covenant and the tenant had 
held the said premises for over ten years, it was 

Held — that a supply of water to a w.c. 
required by the sanitary authority under the 
Public Health (London) Act, 1891, was, and 
that the paving and draining of a yard and 
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repairs to drains required by the said authority 
under the said Act were not, within the reason- 
able contemplation of the parties to the demise. 

Valpy v . St. Leonard’s Wharf Co., Ld., 

[(1903) 67 J. P. 402; 1 L. G. R. 305— 

Far well, J. 

87. Contemplation of Parties — Tenant holding 
over after Agreement — Terms of Holding Over 
— Expense of Sanitary Repairs — Relative pro- 
portions of Rent and Expenses.] — Where a 
tenant occupies a house for three years at a 
yearly rent of £70 under an agreement binding 
him to pay all outgoings, and holds over after 
the expiration of his term without any fresh 
agreement, he cannot whilst so holding over be 
held liable for an expense of £70 incurred by 
his landlord in executing structural sanitary 
repairs : having regard to the relative amounts 
of the rent and expenditure, he cannot be pre- 
sumed to have become a yearly tenant subject to 
so onerous an obligation. 

Valpy v. St. Leonard 's ]17m?/((1903) 67 J, P. 
402 — Farwell, J. supraf applied. 

Harris v. Hickman, [1904] 1 Iv. B. 13 ; 73 

[L. J. K. B. 31 ; 68 J. P. 65 ; 89 L. T. 722 ; 

20 T. L. R. IS ; 2 L. G. R. 1— Wright, J. 

And see Ho, 92, infra. 

88. Duties ~ Covenant to pay all Taxes. Rates, 
Duties , S)'e. — Compulsory Drainage Expenses — 
Liability.] — A lease contained a clause specifying 
that the* rent should be paid clear of all deduc- 
tions except property tax, and also a covenant 
by the tenant “ to pay and discharge all taxes, 
rates, duties and assessments whatsoever, which 
now are or hereafter may become payable for 
or in respect of the said premises, or any part 
thereof, whether parliamentary, parochial or 
otherwise (except landlord’s property tax).” A 
vestry served on the premises a notice, under 
sect. 85 of the Metropolis Management Act, 1 855, 
requiring the owner to make certain structural 
alterations in the system of drainage. It was 
agreed that the work should be done by the 
owners — the plaintiffs — without prejudice to 
their right (if any) under the covenant to throw 
the liability for its cost upon the defendant — 
the tenant. 

Held — that the word “duties” covered the 
sum payable for the work, and that the defendant 
had in effect covenanted to indemnify the 
plaintiffs, and must pay them the sum. 

Thompson v. Lap worth ((1868) L. R. 3 C. P. 
149 ; 37 L. J. C. P. 74 ; 16 W. R. 312 ; 17 L. T. 
<N,S.) 507) and Brett v. Rogers ([1897] 1 Q, B. 
.525 ; 66 L. J. Q. B. 287'; 45 W. R. 334 ; 76 
L. T. 26 ; 13 T. L. R. 175) followed. 

Decision of Byrne, J. (15 T. L. R. 249) 
.affirmed. 

Farlow r. Stevenson, ([1900] i Oh. 128 ; 69 

[L. J. Oh. 106 ; 48 W. E. 212; 16 T. L. R. 57 

—0. A. 

89. Outgoings — Covenant to pay all Outgoings 
Imposed upon Premises — Expenses of abating 


Nuisance — Reconstruction of House Drainage .] — 
A tenant covenanted to pay all . . . outgoings 
and assessments whatsoever which . . . should 
be imposed or assessed upon .or payable in 
respect of the said demised premises, and he 
also covenanted to maintain the demised pre- 
mises, and sinks and sewers belonging thereto, 
in good and substantial and complete tenantable 
repair and condition, and to bear a reasonable 
proportion of the charges and expenses of making, 
cleaning, cementing, &c., all gullies, common 
sewers, drains, cesspools, which should be used in 
common by the tenants of the premises, and the 
tenants or occupier's of any contiguous buildings. 
The landlord received a notice from the sanitary 
authority requiring him to abate a nuisance on 
the premises. The works required to be done 
amounted to a reconstruction of the house 
drainage. The landlord did the work. 

Held — that the landlord was entitled to 
recover the cost from the tenant as an outgoing 
imposed or payable in respect of the premises. 

Antil w Godwin, (1899) 63 J. P. 441; 15 
r [T. L. R. 462 — Bruce, J. 

90. tenancy for Three Years — Covenant by 
tenant to pay 44 Assessments ” and 44 Outgoings ” — 
Reconstruction of Drainage by Order of Local 
Authority — Liability of Tenant.] — The plaintiff 
let a house to the defendant for three years, and 
then on from year to year, at a yearly rent of 
£55 ; and the defendant agreed to pay 44 ail 
taxes, rates, assessments, and outgoings of every 
description for the time being payable in respect 
of the premises as they become due, landlord’s 
property tax only excepted.” 

Daring the term, the local authority served a 
notice upon the plaintiff, under the Public 
Health Act, 1875, requiring him to take up and 
relay the existing drain upon the premises, and 
the plaintiff carried out the work at a cost of 
£83 1(L\ 

Held — that the defendant was liable under 
the agreement to repay to the plaintiff the 
amount expended by him upon the work. 

Decision of Wright, J. ([1903] 1 K. B. S73 ; 
72 L. J. K. B. 492 ; 67 J. P. 435 ; 88 L. T. 767 ; 
19 T. L. R. 457) affirmed. 

Stockdale v. Asckerberg-, [1904] 1 K. B. 

[447 ; 73 L. J. K. B. 206 ; 68 J. P. 241 ; 52 

W. R. 289 ; 90 L. T. Ill ; 20 T. L. R. 235 ; 

2 L. G. R. 529— C. A, 

91. Tenancy for Three Years — Covenant to, 
pay “all Rates, Taxes, Assessments , and Imposi- 
tions becoming due or assessed in respect of the 
Premises v — ■ Notice by Local Authority to execute 
Sanitary Repairs — Public Health ( London ) Act, 
1891 (54 & 55 Viet. c. 76).] — By an agreement 
for a lease of a house in London for a term of 
three years at the yearly rent of £54, to be paid 
free and clear of all deductions whatsoever 
(property tax only excepted), the tenant agreed 
to pay and discharge 44 all rates, taxes, assess- 
ments, and impositions whatsoever, whether 
parliamentary, parochial, or otherwise, that may 
become due or assessed in respect of the messuage, 
premises, and garden during the tenancy 
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(property tax excepted as aforesaid).” During 
the term notices were served upon the landlord 
and the tenant, by the sanitary authority, stating 
that the premises were in such a state, by reason 
of their insanitary condition, as to be a nuisance, 
and requiring specified sanitary work to be 
executed. The tenant executed the work at a 
cost of £118. and claimed to recover this sum 
from the landlord. 

Held — that by the terms of the agreement 
the tenant was bound to pay for the cost of the 
work. 

Btockdale v. Ascherberg (supra) followed. 

In' ee Warriner, Brayshaw r. Ninnis, [1903] 

[2 Ch. 367 ; 72 L. J. Ch. 701 ; 67 J. P. 351 ; 

88 L. T. 766 ; 19 T. L. R. 543 ; 1 L. G. R. 765 
— Swinfen Eady, J. 

92. Voluntarily executed by Landlord \ — Tenant 
to pay all Outgoings — Nuisance — Intimation 
Notice — Work done voluntarily , not under com - 
pulsion — Public Health (London) Act , 1891 (54 
& 55 Viet. o. 76), ss. 3, 4.]—' Where a landlord 
executes sanitary repairs upon receipt of an 
4k intimation” notice served under sect. 3 of the 
Public Health (London) Act, without waiting for 
the service of a notice under sect. 4, he must be 
deemed to have done such repairs voluntarily 
and not under compulsion, and therefore cannot 
recover the cost of them as “ outgoings ” from 
his tenant, who lias agreed to bear t; all out- 
goings.” 

Harris v. Hickman", [1904] l K. B. 13 ; 73 

[L. J. K. B. 31 ; 68 J. P. 65 ; 89 L. T. 722 ; 

20 T. L. R. 18—' Wright, J. 

And see No. 87. 


IX. REPAIRS, MAINTENANCE AND 
IMPROVEMENT. 

(a) Alteration. 

93. A c quiescence of Lessor — Basement — • Outlay 
of Money on Landlord's Land — Lessee's Mistake 
— Encouragement .] — A lessor who stands by and 
allows the lessee before the execution of the 
lease to repair a passage over which the lessee 
has a right of way to his shop, and to spend 
money on improvements, and to put up a sign- 
board, is not entitled after all the work has been 
completed to set up his legal right and compel 
the lessee to restore the premises to their original 
condition. 

The five elements or requisites necessary to 
constitute fraud that will deprive a man of his 
legal rights laid down by Fry, J., in Will mot f v. 
Barber ((1880), 15 Ch. D. 96, at pp. 105, 106 ; 
49 L. J. Ch. 792 ; 28 W. R. 911 ; 43 L. T. 95), 
applied. 

Civil Service Musical Instrument Associa- 
tion, Ld. i\ Whiteman, (1899) 68 L. J. Ch. 

484 : 63 J. P. 441 ; 80 L. T. 685 — Ivekewich, J. 

, 94 . Alteration in Appearance — Covenant not 
to make Breach — Use for Bill Posting.’] — The 
plaintiffs granted a lease of a house to the defen- 
dant. for twenty-one years, the defendant cove- 
nanting — (1) to keep the premises in good and 
substantial repair and condition ; (2) not to make I 


any alteration in the external appearance of the 
buildings ; (3) not to do or suffer to be done any 
act or thing which might be or grow to the 
annoyance, damage, or disturbance of the lessors, 
or the neighbourhood ; (4) not to carry on upon 
any part of the premises any other business than 
that of a tailor ; and (5) not to assign or part 
with the possession of tiie premises or any part 
thereof. The plaintiffs held the house under a 
lease for ninety-nine years from the vicar of the 
parish, which contained similar covenants. The 
house adjoined the churchyard, and the defen- 
dant let the wall of the house, which faced the 
principal entrance to the church, to a bill* 
posting company, who covered the wall with 
advertisements. The effect of this was to injure 
the wall, and there was evidence that it was an 
annoyance to the vicar of the church and mem- 
bers of the congregation. The plaintiffs claimed 
an injunction to restrain the defendant from 
allowing the wall to be used as a bill-posting 
station. 

Held — that there had been a breach of cove- 
nants (1), (2), and (3), and perhaps of covenants. 
(4) and (5), and the plaintiffs were entitled to an 
injunction. 

Heard v. Stuart and Others, (1907) 24 
[T.L. R. 104— Joyce, J. 

95. Alterations to Premises — Waste — Sub- 
demise for Rubbish Shoot — Injury to Reversion 
— Countervailing Advantage — Public Health 
Acts Amendment Act , 1890 (53 & 54 Viet. c. 59 j, 
s. 25.] — To constitute waste on the part of a 
tenant there must be a substantial alteration of 
the thing demised, resulting in an injury to the 
inheritance ; and such an alteration' is not the 
less waste because it may result also in some 
countervailing advantage greater than the 
injury. Therefore, where the land demised 
was low-lying land, and the lessor shot rubbish 
containing vegetable matter upon it, and thereby 
raised it above high-water level, but made it 
j more expensive to build upon, it is no answer to 
an action for waste to say that it is an advantage 
for building, for the land to he thus raised. The 
land demised being building land, the fact that 
the existence of vegetable matter upon it might, 
under the Public Health Acts, prevent the lessors, 
at the end of the term from building dwelling- 
houses upon it, or might put them to the proof 
that such vegetable matter was not then existing, 
is an injury to the inheritance making the 
shooting of the rubbish waste. 

The fact that the shooting of the rubbish 
during the term would prevent the lessors at the 
end of the term from deriving the special profit 
to he made by the use of the" land in this way, 
is an injury to the inheritance making the- 
shooting of the rubbish waste. 

Lord Darcy v. Aslmith ((1617), Hob. 234> 
test applied. 

Queen's College , Oxford y. Hallctt ((1811) 14 
East, 489 ; 13 R. R. 293) observed upon. 

West Ham Central Charity Board r. 
[East London Waterworks Co., [19001 

1 Ch. 624 J 69 L. J. Ch. 257 ; 48 W, R. 281 ; 

82 L. T. 85 — Buckley, J.. 
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96 . “ Alteration, ” to Premise » — Corenant not to 
make — Erection of Large Clock outside Premises 
without Consent.'] — A lease of a house and shop 
for a term of twenty-one years contained a cove- 
nant by the lessee to expend - " £400 at least in 
alterations to the shop fronts and otherwise in 
substantial improvements, internal structural 
alterations, and decorations of the premises, and 
in such manner as the surveyor of the lessors 
should approve, not to make or suffer to be made 
any alteration to the premises except as therein 
provided without the previous consent in writ- 
ing of the lessors. The assignee of the lease, 
the defendant, who carried on the business of a 
watchmaker and jeweller, erected without the 
consent of the plaintiffs, the owners, and in spite 
of their protests, a large clock contained in a 
circular iron frame four feet in diameter and 
supported by iron stays bolted into the front 
wall of the premises, the clock having two faces 
with the defendant’s name and business thereon. 
The loss to the plaintiffs was at present nil, 
though it would cost £15 or more to restore the 
wall to its original condition. 

Farwell, J., held — that this was an “ altera- 
tion ” within the meaning of the covenant ; and 
that a mandatory injunction must be granted. 

On appeal — held — that some limitation must 
be put upon the word u alteration ” in such a 
covenant, and that it must be taken as meaning 
some alteration in the form and structure of the 
building ; that it did not apply to things fixed to 
the house and convenient for carrying on the 
business in a reasonable, ordinary, and proper 
way ; and that the erection of the clock did not 
constitute a breach. 

Decision of Farwell, J. ((1902) 18 T. L. Ik 416) 
reversed. 

Bickmqre i\ Dimmer, [1903] 1 Ch. 1-58 ; 72 

[L. J. Oh. 96 ; 51 W. B. 180 ; 88 L. T. 78 ; 19 
T. L. It. 90— C. A. 

(b) Building Covenants. 

97 . Contract to Build Houses — Specific Descrip- 
tion of Houses — Might of Mortgagee to Sue.] 
— A lease of land contained a covenant by the 
lessee to build seven houses thereon similar to 
those erected in an adjoining street, and to keep 
and deliver them up in repair at the end of the 
term. Some of the houses referred to had four 
rooms, and others five. The lease contained a 
reservation out of the demise to the persons 
entitled to the minerals under the land to work 
them, and for that purpose to occupy and use 
the surface, paying compensation for the damage 
done. The lessee had in fact himself acquiied 
a lease of the minerals with a right to work 
them. The lessor mortgaged his reversion. The 
lessee not having built the houses on the land, 
the mortgagees sued for specific performance 
of the covenant. 

Held — (1) that the fact that the lessee had 
the right, which he had not yet exercised, to 
occupy the surface for mining operations did 
not extinguish the covenant to build ; (2) that 


the particulars of the houses which were to be’ 
similar to certain others, were sufficiently speci- 
fied ; (3) that the building of the houses was of 
importance to the mortgagees, and that there- 
fore an order for specific performance should be 
made. 

Ehhetts v. Conquest ([1895] 2 Ch. 377 ; 64 
L. J. Ch. 702 ; 44 W. R. 56 ; 73 L. T. 69— C. A.> 
applied. 

Molyneux r. Richard, [1906J 1 Ch. 34: 75. 

[L. J. Ch. 39 ; 54 W. R. 177 ; 93 L. T. 698 ; 

22 T. L. R. 70— Kekewich, J. 

98 . Building not erected.— Acquiescence of 
Lessor — Belease of Covenant.] — By a lease in 
1866 the lessee of a plot of land covenanted with 
the lessor to complete a coach-house and stable- 
upon the lan l within six months to the satis- 
faction of Ihe lessor, and to keep in repair the 
demised buildings. The lease contained a pro- 
viso for re entry on breach of covenant. The 
plot was one of a number of building plots sub- 
ject to a building scheme. The scheme was 
subsequently modified, and no coach-house or 
stable was ever built, the lessor approving and 
consenting to the alteration. In an action bjr 
the assignee of the lessor to recover possession 
for breach of the covenant to repair the coach- 
house and stable : — 

Held — that the true inference was that the 
parties intended to release the covenant to repair 
as regards the coach-house and stable. 

Decision of A. T. Lawrence, J. (22 T. L. R.. 
54) affirmed. 

Gibbon V. Payne, (1907) 23 T. L. R. 250— 

[C. A.. 

99 . Bcpairbig Covenant — Continuing Breach 
— Waiver by Acceptance of Bent — Notice of 
Breaches — Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. c. 41), s. 14.] — A piece 
of land, with four houses, was demised to the 
defendants by the predecessors in title of the 
plaintiffs on June 4th, 1894. The lease* 
contained a licence to the defendants to pull 
down the houses within twelve months, and 
covenants by the defendants [a) within the same- 
period to erect new premises in their place, and 
\b) to “at all times during the said term keep- 
the said messuages and premises so to be erected 
as aforesaid in good and substantial repair.”' 
There was also a proviso for re-entry on “any 
breach or non-observance of any of the lessees’ 
covenants.” The new houses were never built., 
On August 27th, 1895, rent was paid by 
the defendants and accepted on behalf of the- 
original lessor. In August, 1898, the plaintiffs- 
served on the defendants a notice under sect. 14 
of the Conveyancing Act, 1881, which set out 
the building covenant and the breach thereof,, 
but did not refer to the repairing covenant. 

Held — ( 1) that, by the acceptance of rent,- 
the breach of the building covenant, which had 
been made once for all, had been waived ; 
(2) that there was no continuing breach of the 
building covenant; (3) that there was a. 
continuing breach of the repairing covenant 
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.and (4) that the notice served under sect. 14 
of the Conveyancing Act, 1881, was insufficient. 

Jacob r. Down, [1900] 2 Oh. 156 ; G9 

[L. J. Oh. 493 ; 64 J. P. 552 ; 48 W. R. 441 ; 

83 L. T. 191 — Stirling, J. 

(c) Insurance Covenants. 

100 . Buildings “ to he erected ” — Construction 
of Covenant.]— An indenture of lease contained a 
•covenant whereby the lessees undertook “ to in- 
sure, and at all times during the said term keep 
insured against loss or damage by fire, all 
buildings, erections and fixtures of an insurable 
character, which at any time during the said 
term may be erected or placed upon or fixed upon 
the demised premises.” No new buildings were 
erected after the commencement of the lease. 
In an action for breach of covenant to insure, a 
county court judge gave judgment for the 
plaintiff. 

Held — that the view taken by the county 
court judge was reasonable ; that upon the 
•opposite construction the burden of insuring the 
old, buildings would be upon the lessor, . which 
would be inconvenient ; and that it was 
impossible to say that the county court judge was 
wrong, 

Sims i\ Castiglione, [1905] W, N. 112— 

[Div. Ct. 

101 . Landlord to insure Premises, and Tenant 
to pay Half Prem ium — Liability of Landlord to 
reinstate after a Fire.] — A lease of a mill con- 
tained a stipulation that the landlord should 
insure against loss by fire for such amount as he 
might consider necessary, the tenant paying one 
half of the annual premium. 

Held — that this provision gave the tenant no 
right to have the mill reinstated after a fire, out 
of the insurance moneys. 

Clark r, Hume, (1903) 5 E. 252— Ct. of 

[Sess. 

(d) Liability of Landlord for Non-repair. 

102 . Cistern, at top of Premises belonging to 
Landlord — Defect in Cistern — Flooding of 
Tenant's Premises — Employment by Landlord of 
Plumber — Negligence of Plumber.] — The defen- 
dant was the owner of premises on the fourth 
floor of which lie had a cistern, which supplied 
the whole premises with water. He had let the 
ground floor to the plaintiffs, who took their 
supply of water from the defendant’s cistern, 
=and the cistern was upon the premises and the 
water laid on when the plaintiffs became tenants. 
The plaintiffs, having discovered a leakage from 
the cistern, gave the defendant notice of the 
•same, and requested him to have it remedied. 
'The defendant employed a competent plumber to 
remedy the defect in the cistern, hut through the 
negligence of the plumber the defect was not 
remedied, with the result that the water over- 
flowed and damaged the plaintiff’s goods. 


Held — that, there having been no negligence 
or wilfulness on the part of the defendant, the 
defendant was not liable for the damage caused 
by the negligence of the plumber, upon either of 
two grounds ; that the water was upon the 
premises in the ordinary and reasonable user of 
the premises, and that in such a case the defen- 
dant would be liable only for damage caused 
by his negligence, or that the plaintiffs must be 
taken to have assented to the water being 
brought upon the premises. 

Blake k Co. r. Woolf, [1898] 2 Q. B. II. 

[426 ; 62 J. P. 659 ; 67 L. J. Q. U. 813 ; 79 

‘ ' L. T. 188 ; 47 W. It. 8— Wright, J. 

103. House Let ui Flats — Repair of Roof— 
Duty of Landlord to repair — Liability for 
Damage due to non-repair.] — The defendants 
let to the plaintiffs one floor of a building, 
retaining possession and control of the roof. 
The plaintiffs gave to the defendants notice that 
a rain-water gutter on the roof was stopped up, 
but the defendants for four or five days neglected 
to have it cleaned out. In the meantime the 
plaintiffs suffered injury by leakage from it. 
There was no covenant by the defendants to 
repair the roof. 

Held— that the defendants owed at any rate 
some duty to the plaintiffs in respect to the 
maintenance of the gutter in good repair ; and 
that, even if such duty was not an absolute one, 
but only to take reasonable care, disregard of 
the notice was clear evidence of negligence ; and 
that therefore the defendants were liable. 

Carstairs v. Taylor ((1871) L. II, 6 Ex, 217 ; 

40 L. J. Ex. 217 ; 19 W. R. 723) and Milter v. 
Hancock ([1893] 2 Q. B. 177 ; 57 J. P. 758 ; 41 
W. R. 578 ; 69 L. T. 214— C. A.) applied. 

Hargroves, Aronson & Co. r. Hartopp and 

[Another, [1905] 1 K. B.472 ; 74 L. J. K, B. 

233 ; 53 W. R. 262 ; 92 L. T. 414 ; 21 T. D. 1 i. 

226 — Div. Ct. » 

104. House with common Stair — Defective 
condition of Stair — Notice to Landlord — Prom ise 
to Repair . } — A married woman living with her 
husband in a house with a common staircase was 
injured by a fall thereon. The husband was a 
yearly tenant, and had lived there for four years. 
The plaintiff alleged that the stair was defective 
and had greatly deteriorated during the tenancy 
and was badly lighted, that complaint had been 
made to the landlord’s factor, who had promised 
to repair it ; and that in reliance on such promise 
the plaintiff had lived on in the house. In an 
action for damages against the landlord : — 

Held — that there was a case to be tried. 

Grant v. M’Clafferty, [1907] S. C. 201 — 

[Ct, of Sess, 

105. Injury to Tenant's Servant.] — An action 
for damages against the landlord of a dwelling- 
house for breach of contract will not lie at the 
suit of one who is not either a party to the lease 
or a person having a jus quwsitum under it ; but 
any person who sustains injuries through the 
fault of the landlord, e.g a servant of the tenant, 
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can, in Scotland, at any rate, sue him therefor 
in an action ex delicto. 

Cavalier v. Pope ([1906] A. C. 428 ; 75 L. J. 

K. B. 609 ; 95 L. T. 65 ; 22 T. L. R. 648 — H. L. 

No. 107, infra') distinguished. 

Kennedy r. Bruce, [1907] S. 0. 845— Ct. of 

[Sess. 

106. Injury to Weekly Tenant. ] — The landlord 
of premises let on a weekly tenancy is liable for 
injuries caused to his tenants through neglect to 
do necessary repairs of which he has notice. The 
absence of an express agreement to repair is not 
material because of the usual practice in premises 
so let, for the landlord to do reasonable repairs. 

Broggi v. Robins. (1898) 14 T. L, R. 439 — 

[Day, J. 

107. Promise by Landlord to Tenant during 
Tenancy to Repair Defective Condition of 
Premises — Injury to Puintiff's Wife through 
Non-repair — Liability of Landlord to Wife .'] — 
The defendant let to the plaintiff part of a house 
at a monthly rent, nothing being said as to 
repairs. Subsequently the defendant, under a 
threat that the tenant would give up the tenancy, 
promised to repair the kitchen floor, which was 
in a defective condition. The defendant did not 
do the repairs, and the tenant’s wife, who was 
aware of the danger, was injured by a chair, 
upon which she was sitting, going through the 
floor. In an action by the wife to recover 
damages : — 

Held — that the defendant was not liable to 
the wife either in contract or in tort. 

Decision of C. A. ([1905] 2 K. B. 757 ; 74 

L. J. K. B. S57 ; 54 W. R. 68 ; 93 L. T. 475 ; 21 
T. L. R. 747) affirmed. 

Cavalier r. Pope. [1906] A. C. 428 ; 75 L. J. 

[K. B. C09 : 95 L. T. 65 ; 22 T. L. R. 648— 

H. L. (E.). 

108. Superior Landlord doing Repairs — Work 
Negligently Done — Injury to Person Living in 
House — Nuisance.] — The defendants, who were 
the owners of premises, let them to a person, who 
sublet part to a company. The plaintiff’s husband 
was the manager of the company, and he and 
his wife resided in part of the premises let to the 
company. They had the use of a lavatory in 
which there was a flush cistern affixed to the 
wall some feet from the floor. The plaintiff and 
her husband complained that 'the cistern was 
unsafe and in a dangerous condition owing to the 
vibration caused by certain engines belonging to 
the defendants, which were upon adjoining 
premises. The defendants thereupon sent their 
'workmen, who fixed a bracket under the cistern 
to support it. Some months afterwards the 
bracket gave way and fell upon the defendant, 
who was in the lavatory, and injured her. In 
an action to recover damages, the jury found 
that the bracket fell by reason of the working 
of the engines, which caused vibration amount- 
ing to a nuisance, and that the bracket was 

B.D. — VOL. II. 


negligently put up and was left in a dangerous 
condition. 

Held — ( 1) that, as the plaintiff had no pro- 
prietary or other interest in the premises, she 
could not recover on the ground of a nuisance 
which was not a public one ; and (2) that the 
defendants owed no duty to her, and that there- 
fore she could not recover on the ground of 
negligence. 

Malone v. Laskey and Another, [1907] 

[2 K. B. 141 ; 76 L. J. K. B. 1134 ; 97 L. T. 

324 ; 23 T. L. R. 399— C. A. 

(e) Repairing Covenants. 

109. Breach by Sublessees — Actions for Pos- 
session against Sublessees — Lessee Defending 
— Costs of Four Actions."] — The plaintiff was the 
assignee of four leases, each lease comprising a 
certain number of houses, and the defendant 
was the assignee of four sub-leases of the houses. 
The leases and sub-leases contained the usual 
covenants by the lessees to repair. The defen- 
dent sub-let all ihe houses to weekly tenants. 
The houses becoming out of repair, the original 
lessor served notices under sect. 14 of the Con- 
veyancing Act, 1881, on the plaintiff requiring 
him to repair, and the plaintiff served similar 
notices on the defendant, the object of the 
plaintiff in serving the notices and in bringing 
the subsequent actions was to have the repairs 
to the houses executed and not to recover pos- 
session thereof. The plaintiff subsequently 
brought four actions against all the weekly 
tenants to recover possession of the houses com- 
prised in the four sub-leases respectively, and 
served a copy of the writ upon each of the 
tenants. The defendant obtained leave to defend 
as landlord, and the repairs having been executed, 
an order was made by consent in each action 
giving the defendant relief from forfeiture, and 
staying all further proceedings, the defendants 

: to pay to the plaintiff his costs of the action as 
between solicitor and client. Upon taxation, 
the Master allowed the costs of the four actions 
and of making a copy of the writ in each action 
and serving notice of it upon each of the weekly 
tenants. 

Held — that, having regard to the fact that 
the object of the action was to enforce the 
execution of the repairs and not to recover 
possession of the houses, it was only necessary 
to sue the defendant, and that, therefore, the 
! costs of making copies of the writ and serving 
! notice the’reof upon each of the weekly tenants 
| were unnecessary and ought not to be allowed, 
but that the defendant had, by the consent 
orders in which he agreed to pay the costs of 
■ each action, precluded himself from setting 
up that only one action was necessary, and 
that he must therefore pay the costs of each 
action. 

Geen v. Herring, [1905] 1 K. B. 152 ; 74 L, J. 

[K. B. 62 ; 53 W. R. 326; 92 L. T. 37 ; 21 
T. L. R. 93—0. A. 

110. Covenant to keep in Repair — Covenant to 
deliver up in Repair — Recovery for Breaches of 

16 
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both Covenants- — ■Damages.'] — The ordinary rule 
by which damages are assessed for breach of 
covenant at the end of the terra is as follows 
The actual state of disrepair is ascertained, and 
the cost of correcting that and restoring the 
premises to their proper condition is estimated, 
and that cost is the measure of damages. Where 
in a previous action for breach of covenant to 
keep in repair during the term the fact that the 
defendant would have to yield up in repair was 
taken into account : — 

Held — that there was no estoppel, because, 
though the parties to the action were the same, 
the questions to be decided were different. In 
the prior action the damages to the reversion at 
the date of the judgment was the matter in 
dispute; in the subsequent action it was the 
state of repair at the expiration of the term. 
The true measure of damages was the cost of 
putting the promises into the state of repair 
in which the tenant was bound to leave them 
at the expiration of the term, and the amount 
recovered in the prior action must be credited 
with interest at 4 per cent, from the date 
of payment to the date of the expiration of the 
lease. 

Ebbetts v. Conquest, (1900) 82 L. T. 560 ; 16 
[T. L. It. 320— Div. Ct, 

111 . “ Dangerous St mature Notice ” — Dan - 
qerous Bay Window — Requirement by County 
Council to Tube Down or Secure — Impossible to 
Rebuild except on Supports— Liability of Lessee 
under the Covenant to Replace Window. ] — If a 
house is of such a kind that by its own inherent 
nature it will in course of time fall into a par- 
ticular condition, the effects of that result are 
not within the tenant’s covenant to repair. 

A lease contained a covenant to “substantially 
and effectually repair, uphold and maintain,” 
and to deliver up the premises in a condition in 
accordance with such covenant. The London 
County Council gave the lessee a “dangerous 
structure notice ” in reference to a bay window, 
and the lessee took such window down, and put 
in a new window flush with the main wall : 
thereupon the landlord brought an action to 
compel him to replace the bay window. The 
judge found that, owing to the inherent nature 
of the premises, the bay window could not 
have been made to comply with the council’s 
requirements without building a practically 
new window, and supporting it on columns of 
some kind, and he gave judgment for the 
defendant. 

Held — that the defendant was not liable. 

Dictum of Lord Esher in Lister v. Lane and 
Nesham ([1393] 2 Q. B. 212; 62 L. J. Q. B. 
583 ; 57 J. P. 725 ; 41 W. R. 626 ; 69 L. T, 176 
— C. A.) approved. 

Decision of Kekewich, J. (19 T. L, R. 203) 
affirmed. 

Wright t. Lawson, (1903) 19 T. L. R. 510 ; 

[68 J. P. 34— C. A. 


112. Sub-tenant — Defective State of Premises 
— Notice of Want of Repair — Personal Injuries.] 
— The defendant, who was tenant of a house 
under a repairing lea c e, sub-let the first floor 
unfurnished to the plaintiff’s husband upon a 
weekly tenancy at 1 0s. (id. a week. The plain- 
tiff stepped on to the balcony in front of the 
window of the first floor, which gave way, and 
the plaintiff was injured. The defeedve con- 
dition of the balcony was not brought to the 
notice of or known to the defendant. 

Held — that, even assuming that the defen- 
dant had undertaken with the plaintiff's husband 
to repair, he was not liable in the absence of 
notice of the defect in the balcony. 

Teed way r. Mach in, (1904) 91 L. T. 310; 20 
[T. L. R. 726 ; 53 W. R. 130—C. A. 

113. Lessor's Covenant to Repair Outside 
Walls — Extent of Obligation — Old Building — 
No Obligation to Rebuild — Notice of Disrepair.] 
— Where a lessor covenants to keep outside walls 
in repair, there can be no breach until be has 
notice of want of repair ; and the extent of his 
obligation (like that of a lessee) is dependent 
upon the age and condition of the demised 
premises : thus he is not bound to rebuild 
premises which, at the date of the notice to him, 
have become worn out by age and incapable of 
repair. 

In 1890 the three upper storeys of a London 
house, nearly 200 years old. were let for eighteen 
years to the plaintiff’s assignor, who covenanted 
to keep the inside in repair, to permit the lessor 
to enter and inspect, and to use the premises for 
a private hotel ; the lessor covenanted to keep 
the outside in good and substantial repair. 
When three years of this lease were unexpired, 
the London County Council required the front 
and back walls to be taken down as dangerous 
structures ; the plaintiff gave notice to the 
defendant, in whom the reversion hud become 
vested, but the latter did nothing. Thereupon 
the Council took the walls down and left the 
house uninhabitable. 

The plaintiff sued defendant for breach of his 
covenant. 

Held — that, as defendant had, before the 
Council served their notice, no notice of want 
of repair, and as at that time the natural 
effect of age and decay had rendered the walls 
unrepairable, the defendant was not liable 
to rebuild, and had committed no breach of 
covenant. 

Torrens v. Walker, [1906] 2 Ch. 1 0*5 ; 75 

[L. J. Ch. 645 ; 54 W. R. 584 ; 95 L. T. 409— 

Warrington, J, 

114. Liability of Assignee — Premises out of 
Repair at Date of Assignment— Notice to Assignee 
to Repair — Subsequent Assignment by Assignee.] 
— A lease contained a covenant of the lessee to 
well and sufficiently repair and keep in repair 
the demised premises. The defendant, an assignee 
of the lease, entered into possession and paid 
rent. Notice of repair was served upon the 
defendant, with a schedule of dilapidations. 
Without complying with the notice, the defen- 
dant assigned the lease. The plaintiff, the 
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Repairs, Maintenance, and Improvement— Con- 
tinued. 

assignee of the lessor, brought an action of 
ejectment against the defendant and his 
assignee. 

Held— that the covenant was one which 
once broken was always broken ; that it was 
equal to a continuing covenant, so that it was 
no defence to say that the premises were out of 
repair when the defendant took possession ; and 
that the defendant was liable for breach of 
covenant. 

Plummer r. Johnson, (1902) 18 T. L. R. 316 

[—Walton, J. 

115 . Reasonable Wear and Tear excepted ” — 
Covenant to Deliver up in Good Repair — 
Dilapidations caused by the Friction of Air, by 
Exposure , by Ordinary Use.] — The lease of a house 
contained a covenant by the lessee to deliver it 
up at the expiration of the term in as good 
repair and condition as it was at the date of the 
lease, “reasonable wear and tear excepted.” 
There was no covenant to repair during the 
term. At the expiration of the term the lessor 
claimed for dilapidations, including sums for 
painting the outside woodwork of the house, for 
repointirig brickwork, and for repairing parts of 
the kitchen floor which had become affected by 
dry rot. 

Held — that the lessee was not liable for these 
three items ; and that the words “ reasonable 
wear and tear excepted ’ ’ excluded dilapidations 
caused by the friction of the air, dilapidations 
caused by exposure, and dilapidations caused by 
ordinary use. 

Terrell r. Murray, (1901) 17 T. L. E. 570— 

[Div. Ct. 

116 . Repair of Road — Covenant to Contribute 
Proportion of Expense until taken over by Local 
Authority — Standard of Repair — Reconstruction 
— Liability for.] — A covenant to contribute a 
proportionate part of the expenses of repairing 
and maintaining a road until undertaken by the 
local authority, does not extend to contributing 
a proportion of the expense of an entire recon- 
struction of the road. 

In construing such a covenant regard must be 
had to the standard of the condition of the road 
at the time when the covenant was entered into, 
and the obligation is to contribute a propor- 
tionate part of the expense of putting it into a 
state of repair corresponding to the standard 
contemplated or existing at that time. 

Where the road is reconstructed for the pur- 
pose of its being taken over by the local authority, 
the covenantor is liable to contribute a propor- 
tionate part of such expenses as would have been 
incurred in putting it into the state of repair 
above mentioned, but is not liable to contribute 
to the expenses of such work as amounts to 
reconstruction. 

Decision of Joyce, J. (68 J. P. 181) affirmed. 

Scott v. Brown, (1905) 69 J. P. 89 ; 4 L. G. E. 

[103— C. A 


117 . Specified Buildings — Building erected 
on Demised Lind after Date of Lease.] — Where 
there is a general covenant to repair, that must 
refer both to buildings erected at the date of and 
subsequent to the demise ; but where the cove- 
nant to repair in its terms applies to certain 
specified buildings, it must not be extended 
beyond those buildings. 

Smith and Another v . Mills and Another, 
[(1899) 16 T. L. E. 59— Bigham, J. 

X. COVENANTS BY LESSOR. 

(a) Restrictive Covenants. 

118 . Covenant against Letting “ Adjoining 
Premises ” for specified tirade — Confined to 
Next-door Premises.] — A lessor, the owner for a 
leasehold term of a block of buildings, cove- 
nanted that lie would not permit during the 
continuance of the demise any of his tenants of 
his adjoining premises, or of other parts of 74, 
Queen Street, aforesaid, to carry on or upon such 
premises or any part thereof the trade or business 
of a tobacconist. 

Held — that as ground cannot be properly 
said to adjoin a house unless it is absolutely 
contiguous, without anything between them, 
“ adjoining premises ” was confined to the next- 
door premises, and did not include any premises 
in the whole block of buildings of which the 
lessee’s premises formed part. 

Rex v. Hodges ( (1829) Mood, & M. 341) 
applied. 

Vale & Sons i \ Moorgate Street and 

[Broad Street Buildings, Ld., (1899) 80 
L. T. 487 — Cozens-Hardy, J. 

119 . Covenant against Letting Adjoining 
Houses for specified Trade — Breach — Right of 
Adjoining Lessee to- enforce Covenant.] — A. let 
one of a row of houses to B., covenanting not to 
let any other house in the row for the trade of a 
greengrocer. A. subsequently let another house 
in the row to 0., taking a covenant from him to 
use it for an Italian warehouse only. Action 
by B.’s assignee to restrain A. from letting, and 
G. from using his premises for the trade of a 
greengrocer. 

Held — that C. had broken his covenant with 
A. ; that A. had observed his covenant with B. ; 
that the plaintiff could neither sue C. directly 
for breach of his covenant with A., nor compel 
A. to sue him ; and that the action must be 
dismissed. 

Kemp v. Bird ((1877) 5 Ch. D. 974; 46 
L. J. Oh. 828 ; 25 W. E. 838 ; 37 L. T. 53— 
O. A.) followed. 

Fit* v. lies ([1893] 1 Ch. 77; 62 L. J. Oh. 
258 ; 68 L. T. 108 — O. A.) discussed. 

Ashby «. Wilson, [1900] 1 Ch. 66 ; 69 L. J. Ch. 

[47 ; 48 W. E. 105 ; 81 L. T. 480— Kekewich, J. 

120. Lessee of Person Bound — “ Assigns ” but 
not “ Lessees ” mentioned in Covenant — Injunction .] 
— The lessee of a person bound by a restrictive 
covenant may be sued, whether assigns are men- 
tioned or not in the covenant. 


16—2 
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The defendant in a lease to the plaintiff 
company covenanted for himself, his heirs, 
executors, administrators, and assigns with the 
plaintiff company, their successors, and assigns, 
that he the lessor, his heirs, executors, adminis- 
trators, and assigns should not nor would during 
the first ten years of the continuance of the 
term thereby granted carry on by himself, or 
suffer to be carried on by others, in or upon 
certain named premises or any part thereof, the 
trade or business of a general clothier and tailor 
for men and boys. The defendant subsequently 
demised the premises to a firm of taiiors. In an 
action by the plaintiff company against the 
defendant and his lessees for an injunction. 

Held — that ihe mention of assigns without 
mention of lessees aff'o i ded no ground, standing 
alone, for holding that the covenant was not 
binding upon the defendant’s lessees ; that in 
other respects, though lessees were not mentioned 
eo nomine, the words of the covenant were suffi- 
cient to bind them not to carry on the business 
referred to ; and that the plaintiff company were 
entitkd to an injunction. 

Bryant v. Hancock 4* Co. ([1898] 1 Q. B. 
716 ; (57 L. J. Q. B. 507 ; 62 J. 1\ 824 ; 46 W. B. 
866 ; 78 L. X. 897, No. 158, infra) distinguished. 

Kemp v. Bird ((1877) 5 Oh. D. 974; 46 
L. J. Oh. 828 ; 25 W. It. 858 ; 87 I,. T. 58—0. A.) 
is not inconsistent with Fitz v. dies ([1898] 
1 Oh. 77 ; 2 11. 182 ; 62 L. J. Ch. 258 ; 68 L. T. 
108-0. A.). 

Holloway Brothers, Ld. r. Hill, [1902] 2 

[Oh. 612 ; 71 L. J, Oh. 818 ; 87 L. T. 201 ; 18 
T. L. it. 745— Byrne, J. 

(b) Quiet Enjoyment. 

121. Assignment of Reversion — Purohp.se by 
Assignee of Bouse next Door — Exercise by 
Assignee of Reversion of Rights under Indepen- 
dent Title — (. 'onreyanchu/ and, Law of Property 
Act , 1881 (44 &’ 45 Viet, c, 41), s. 11.]— An 
ordinary covenant fox* quiet enjoyment does not 
enlarge the grant. 

A lease was granted to the plaintiff of offices 
on the ground floor of a house. The lease con- 
tained a covenant by the lessor for quiet enjoy- 
ment “during the said term without any eviction 
or disturbance by the lessor or any person law- 
fully or equitably claiming from or under 
him/ 5 The reversion expectant upon the deter- 
mination of the lease to the plaintiff was 
assigned to the defendant company, who subse- 
quently purchased from a pet son who had no 
connection with the plaintiff’s lessor a house next 
door, and proceeded to pull it down and erect 
new buildings on its site to a much greater height 
than the old buildings. This caused the chimney 
in the plaintiff’s offices to smoke, so as to 
materially interfere with the quiet enjoyment of 
one of his rooms. 

Held — tl at the defendants had not committed 
a breach of the covenant for quiet enjoyment. 
The lessor at the date of the lease had no interest 
in the neighbouring premises, and be could not, 


and did not, purport to restrict the use thereof 
for the benefit of his lessee. 

Booth v. Alcoch ((1873) L. B. 8 Ch. 663; 42 
L. J. Ch. 557 ; 21 W. B. 743 ; 29 L. T. 231) 
followed. 

Even if such a covenant by a lessor could 
extend to user by him of premises subsequently 
acquired, it would to that extent be personal 
and collateral, and would not run with the rever- 
sion and bind an assignee. 

Per Homer and Cozens-Hardy, L.JJ. — The 
correctness of the decision in Tebbv. Cave ([1900] 
1 Ch. 642 ; 69 L. J. Ch. 282 ; is W. It. 318 ; 82 
L. T. 115) is doubtful ; newbie , to constitute a 
breach of such a covenant, an act must interfere 
directly with the enjoyment of the demised 
premises. 

Per Cozens- 1 lardy, L.J. — Sect. 11 of the 
Conveyancing Act, 1881, has not enlarged the 
class of covenants the burden of which runs- 
with the reversion. 

* Decision of Byrne, J. ([19C2] 2 Ch. 635 ; 71 
L. J. Ch. 900 51 W. B. 42 ; 87 L. X. 430) 

affirmed. 

Davis r. Town Properties Investment 

[Corporation, Ld., [1903] 1 Ch. 797 ? 72 

L. J. Ch. 389 ; 51 W. K, 417 ; 88 L. X. 005 

—0. A. 

122. Breach — What amounts /<».] — In consider- 
ing whether or not there has been a breach of a 
covenant for quiet enjoyment, circumstances 
existing at the date of the. lease, and known 
to bot h parties, may be taken into consideration. 

Hobson r. Palace Chambers, Westminster 
[Co., Ld., [1898] 14 T„ L. B. 56— Bigham, J. 

123 .Implied Covenant — Letting Furnished 
Bouse for a Year — “ Agreed to .Let" implies a 
Covenant for Quiet Enjoyment — Breach ,"] — 
Where there is a letting, a eovemmt for quiet 
enjoyment is to be implied from the mere 
relationship of the parties. 

By a memorandum of agreement not under 
seal the plaintiff “ agrees to let, 55 and the defen- 
dant agreed to take, a furnished house for a year. 
The memorandum contained no other words of 
letting, and no express contract for quiet enjoy- 
ment. The plaintiffs being under a private 
statutory obligation to paint the outside of the 
house during the period for which it was let to 
the defendant, and there being power given to 
the statutory authority to paint in her default, 
she did the painting lierself. The plaintiff, by 
doing the painting during the term, deprived 
the defendant of the possession of the house for 
that time, as it rendered it necessary for the 
defendant and her family to leave the house for 
about a fortnight. The plaintiff at the expira- 
tion of the tenancy, brought an action for 
dilapidations, the defendant counterclaimed for 
damages for breach of an implied covenant for 
quiet enjoyment. 

Held — that as there was a letting, a covenant 
for quiet enjoyment, was to be implied from the 
mere relation of the parties ; that the private 



489 


LANDLORD AND TENANT. 


490 


’Covenants by Lessor — Continued. 

Act of Parliament which was in existence before 
the plaintiff let her house was no defence to 
the counterclaim, as it was not a case of force 
majeure. 

Bandy v. Cartwright ((1853) 8 Ex. 913 ; 22 
L. J. (ex.) 285) ; and Hall v. City of London 
Brewery Co, ((1862) 2 B. &. S.737 ; 9 Jur. (N.S.) 
18 ; 31 L. J. Q. B. 257) followed. 

Dicta of Ivay, L.J., in Baynes § Co. v. Lloyd 
4 Sons ([1895] 2 Q. B. 610; *64 L. .1, Q. B. 787 ; 
59 J. P. 710 ; 73 L. T. 250 ; 14 R. 679— C. A.) 
■dissented from. 

Budd-Scott v. Daniell, [1902] 2 K. B. 351 : 

[71 L. J. K. B. 706 ; 87 L. T. 392 ; 18 T. L. li. 

675— Div. Ct. 

124. Implied Covenant — Agreement operating 
ton an immediate Letting — Whether implied from 

Word “ LetC — To what Acts it extends. ] — Defen- 
dant was lessee of certain premises, and was 
bound by a restrictive covenant against trading. 
By an agreement not under seal he agreed to 
let, and plaintiff agreed to take, the lower part 
•of the premises. The plaintiff entered, and 
carried on his business until the freeholders 
obtained an injunction against both him and 
defendant ; whereupon he sued the defendant 
for damages. The jury negatived fraud, but 
found for the plaintiff ; the judge nevertheless 
gave judgment against him. 

Held (on a motion for judgment or a new 
trial) — that plaintiff could not recover : for 
(1) if, as he alleged, there was a warranty at 
the time of letting, it was not collateral, and 
■could not be proved by parol ; (2) the word 
“let,” if it implies any covenant for quiet 
enjoyment, cannot imply one covering the acts 
■of persons not claiming under the lessor. 

Per Homer, L.J. — In an agreement operating 
as an immediate letting, the word ‘Met” cannot 
imply an unlimited covenant either for quiet 
enjoyment or for title. 

Decision of Grantham, J,, upheld. 

Baynes v. Lloyd ([1895] 2 Q. B. 610 ; 6-t L. J. 
Q. B. 787 ; 44 W. E. 328 ; 73 L. T. 250 ; 11 T. L. li. 
560) followed. 

Jones r. Lavington, [1903] 1 K. B. 253 ; 72 

[L. J. K. B. 98 ; 51 W. R. 161 ; 88 L. T. 223 ; 

19 T. L. R. 77— C. A. 

125. Interruption— Aet of those claiming under 
Lessor.] — A covenant by a lessor with a lessee 
for quiet enjoyment, free from any interruption 
or disturbance by the lessor “or any person 
claiming under him,” means an interruption or 
disturbance by the lessor or by any person 
claiming under him the right to do the act 
complained of. 

Held, therefore, that a lessor was not liable 
tinder such a covenant, where his assignees, being 
ordered by a local authority to demolish a part 
of the building not demised to the lessee, inter- 
rupted his enjoyment of the part demised to 
him. 

Williams v. Gabriel and Others, [1906] 1 

[K. B. 155 ; 75 L. J. K. B. 149 ; 54 W. R. 

379 ; 94 L. T. 17 ; 22 T. L. R. 217— Bray, J. 


126. Lessor Building on adjoining Land so as 
to obstruct access of Air — Causing Lessee's 
Chimneys to Smoke.] — The erection by a lessor, 
of a building of such a height and so near the 
demised dwelling-house as to alter the ordinary 
currents of air and cause the wind to blow down 
the chimneys and make them smoke, and thus 
cause grievous annoyance to the lessee, is a 
physical interference with the house, and a 
breach of a covenant by the lessor that the 
lessee should enjoy the premises without any 
interference or disturbance by the lessor. 

Tebb r. CAVE, [1900] 1 Ch. 642; 69 L. J. 

[Oh. 282; 48 W. R. 318; 82 L. T. 115— 

Buckley, J. 

127. Bailway Company — Statutory Powers — 
Assignment of Freehold to Company by Arrange- 
ment — Lessee injuriously affected — Compensa- 
tion — Lands Clauses Consolidation Act, 1845 
(§ & 9 Viet. e. 18), s. 68 — Railway Clauses Con- 
solidation Act , 1845 (S Viet. c. 20), ss. 6, 16.] — 
Where a railway company acquires by agreement 
the reversion expectant on the determination of 
a lease, but does not acquire the lessee’s interest, 
and the lessee is afterwards injuriously affected 
by the company’s workings, he has nevertheless 
no remedy under the covenant for quiet enjoy- 
ment in his lease, although that covenant is not 
extinguished, but must obtain compensation 
under the Lands Clauses Consolidation Act, 
1845, and the Railways Clauses Consolidation 
Act, 1845. 

A temporary inconvenience which does not 
interfere with the estate, or title, or posses- 
sion, is not a breach of a covenant for quiet 
enjoyment. 

Sanderson v. The Mayor , $c, of Berwich-upon- 
Ticeed (13 Q. B. D. 547) considered. 

Decision of Bvrne, J. (78 L. T. 251 ; 14 T. L. R. 

S 317 ; 46 W. E. 509) affirmed. 

Manchester, Sheffield and Lincolnshire 

[Ry. Co. v. Anderson, [1898] 2 Ch. 394; 78 
L. T. 821 ; 14 T. L. R. 489— C. A. 

128. Underlease — Covenant for Quiet Enjoy- 
ment “ without any Interruption by the Land- 
lord or any Person claiming through him ” — 
Grant of Underlease in Breach of Covenant 
against Assignment — Subsequent Assignment of 
Reversion — Action of Ejectment by Assig?iees — 
Consent Judgment.] — The defendant, being the 
lessee of a shop which he covenanted not to 
assign or underlet without the approval of the 
landlord, let the premises to the plaintiff for the 
residue of the term without having obtained such 
approval. The sub-lease contained a covenant 
by the defendant that the plaintiff should hold 
and enjoy the premises without any interruption 
by the defendant or any person lawfully claiming 
through him. Subsequently the superior land- 
lord assigned the reversion, and the assignees 
brought an action of ejectment against the 
defendant' on the ground that he had forfeited 
his lease, by breach of covenant. The defendant 
consented to judgment being signed against 
him, and the plaintiff was obliged to go out of 
possession. In an action by the plaintiff against 
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the defendant for breach of covenant for quiet 
enjoyment, Ridley, J., gave judgment for the 
plaintiff. 

Held, on appeal, that there was evidence that 
the interruption of the plaintiff’s tenancy was 
caused by the act of the defendant in consenting 
to a judgment being signed against him which 
he might have resisted, and that, therefore, the 
appeal must be dismissed. 

Cohen r. Tannar, [1900] 2 Q. 15. 609 ; 69 
fL. J. Q. B. 904: ; 48 W. R. 642 ; 83 L.T. 64— 

C. A. 


XI. DEROGATION FROM GRANT. 

129 . Agricultural Leas e — Power to sell Part 
of Farm for 44 Building Sites'’ — Sale of Site for 
Small-pox Hospital.] — A lease of a farm for a 
term of years contained a reservation to the 
landlord of a right to sell part of the farm for 
41 building sites,” allowing £2 off the animal rent 
for every acre so sold. 

Held — that “land for building sites ” was a 
well understood expression, referring to some- 
thing in the nature of shops or dwelling-houses ; 
and that the landlord was not entitled, against 
the tenant’s will, to sell part of the farm as a site 
for a small-pox hospital. 

English r. Tynemouth Corporation, (1903) 
[67 J. P. 239 ; 1 L. G. It. 177— Div. Ct. 

130 . Obstruction of Light — Lessor building 
on adjoining Plot — Damages — Conveyancing Act , 
1881 (44 k 45 Yict. e. 41), s. 6]. — The use of the 
general word 44 lights,” and, in its absence, the 
provision of sect. 6 (2) 'of the Conveyancing Act, 
1881, extend only to such lights as the grantor 
could grant by express words. The plaintiffs 
were owners of a leasehold house, 28, Stamford 
Brook Road, which they acquired from the 
defendant by assignment, dated August 2nd, 
1901. The defendant was a builder, and 
entered into a building agreement with the 
Ecclesiastical Commissioners for England, dated 
August 29th, 1899, which comprised the plain- 
tiffs’ bouse, the adjoining land, and a consider- 
able area of property in the neighbourhood. 
This agreement gave the defendant the right to 
enter on the land comprised therein for the pur- 
pose of carrying out the several works agreed to 
be done by him, but for no other purpose what- 
ever. He was bound to erect a house on each of 
the plots into which the land was divided within 
a specified time and accoi ding to specified con- 
ditions, and the Commissioners were bound to 
grant him or his nominee a lease in a specified 
form of every house erected and completed in 
carcase and roofed in. On August 2nd, 1901, 
plans had been settled of a house to be erected 
on the adjoining land, and something had been 
done towards the foundations, but that was 
all. There was no house on the land, and the 
defendant had merely the right to enter for 
the purpose of building one, with the further 
right to claim a lease when the house had been 
completed. 


Held — that at the date of the assignment by 
him to the plaintiffs, the defendant had no such 
interest in the adjoining plot as would have 
entitled him to make an express grant of an 
easement of light over it ; and that therefore no 
such grant could be implied. 

Decision of Kekewich, J. (71 L. ,1. Ch. 879 ; 
87 L. T. 473 ; 18 T. L. R. 817) reversed. 

Quicke r. Chapman, [1903] 1 Ch. 659 ; 72 L. J. 

[Ch. 373; 51 W. K, 452; 88 L. T. 610 ; 19 
T. L. R. 284— C. A. 

131. Uppce floors of Jilt tiding — Light to Outer 
Walls — Signboards .] — Where the owner of a 
building let the upper lioor on a representation 
that the tenant should have the use of the outer 
walls for advertising purposes : — 

Held — that the tenant had a right to the use 
of the outer walls so far as appropriate, anti that 
the landlord could not derogate from his own 
grant by putting up a sign outside the walls of 
the floor included, in the letting. 

Carlisle Cafe Co. r. Muse Bros, k Co. r 

[(1898) 67 L. J. Ch. 53 ; 77 L. T. 515 ; 46 W.R. 

107 — Byrne, J. 

132. Wall not intended to be Party Wall — 
Trespass — Adjoining Premises — Erection of 
Warehouse — Plans approved by Landlord — 
Using Wall as Party Wall,'] — The plaintiffs 
took a lease from the defendants of a plot of 
land in London for the purpose of erecting a 
warehouse and show-rooms, and they submitted 
plans of the proposed buildings to the defen- 
dants. These plans showed three windows in a 
wall on the first floor next to the adjoining land 
of the defendants. The plans wore approved. 
Upon the defendants’ land there was a cart shed, 
the roof timbers and iron stanchions of which 
projected a few inches over the land demised to 
the plaintiffs. These roof timbers and iron 
stanchions, instead of being removed when the 
plaintiffs’ wall was erected, were, with consent 
of the plaintiffs’ architect, but without the 
express authority of the plaintiffs, built into the 
wall. The wall was built entirely on the plain- 
tiffs’ land, and was intended as an external and 
and not. as a party wall. The local authority 
thereupon served notice upon the plaintiffs under 
the London Building Act, 1891, to brick up the 
windows in the wall, upon the ground that it was 
a party wall. The defendants also used another 
external wall of the plaintiffs’ buildings on the 
basement floor as the wall of their stables. The 
plaintiffs brought an action for an injunction to 
restrain the defendants from trespassing on the 
walls and from using them as party walls. 

Held — that the defendants were not entitled 
to use the walls as party walls ; that their use of 
them as party walls was either a derogation from 
their grant or a trespass ; that the plaintiffs’ 
architect had no authority to give his consent 
thereto ; and that the plaintiffs were entitled to 
an injunction. 

Frederick Betts, Ld., r. Bickfords, Ld, 

[1906] 2 Ch. 87 ; 75 L, J. Ch. 483 ; 54 W. R. 

476 ; 94 L. T. 363 ; 22 T. L. It. 315— 
Kekewich, J. 
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(a) Notice of Breach of Covenant. 

133 . Action . for a Declaration of Forfeiture — 
Conveyancing Act, 1881 (41 & 45 Viet. c. 41), 
$ . 14, sub-s. 1.] — An action for declaration of 
forfeiture of a lease for breach of a covenant to 
which sect. 14 of the Conveyancing Act, 1881, 
applies, though not intended to be followed by a 
re-entry, will not lie unless the notice required 
by sub-sect. 1 of that section has first been 
served . 

Wilson v. Rosenthal, (1906) 22 T. L. R. 223 

[ — Sutton, J. 

134 . Claim for Rent in Action of Ejectment — 
Co nti n u l ng Breach — Waiver — Conveyancing Act , 
1881 (44 * & 45 Viet. c. 41), s. 14. ] — A lessor 
served on his lessee a notice under sect. 14 of the 
Conveyancing Act, 1881, in respect of breaches 
of a covenant to repair in a lease, which con- 
tained a proviso for re-entry. By the notice a 
reasonable time was given to remedy the breaches, 
which time expired on December 22nd, 1896. 

The premises were not repaired, and continued j 
out of repair until January 14th, 1897, on which 
day the lessor brought an action against the 
lessee claiming to recover possession on a for- 
feiture for breach of the covenant to repair, 
and also claiming rent of the premises up to 
December 25th, 1896. 

Held (reversing the judgment of Ridley, J.) — 
that the lessor was entitled to enforce the right 
of re-entry in respect of the breaches of the 
covenant to repair which continued after Decem- 
ber 25tli, without giving a fresh notice under 
sect. 14 of the Conveyancing Act, 1881. 

Penton v. Barnett, [1898] 1 Q. B. 276; 67 

[L. J. Q. B. 11 ; 77 L. T. 645 ; 14 T. L. R. 11 ; 

46 W. R. 33— C. A. 

135 . Insufficiency — Breaches of sc feral Cove- 
nants — Repairs — Dilapidations — Damages — 
Conveyancing and> Law of Property Act , 1881 
(44 & 45 Viet. c. 41), s. 14, subs. 1.] — A notice 
under sect. 14, sub-sect. 1, of the Conveyancing 
and Law of Property Act, 1881, “ That you 
have not kept the said premises well and 
sufficiently repaired, and the party and other 
walls thereof,” is not sufficiently definite ; ! 
though the notice is sufficiently definite as to 
other breaches of covenant, a claim by the 
lessor for possession will fail by reason of the 
insufficiency of the notice as to one breach ; 
though the lessee is entitled under his lease to 
three months’ notice to remedy breaches of 
covenant, a notice under the above section 
requiring the breaches to he remedied within 
“one month or a reasonable time thereafter ” 
is sufficient ; a breach of covenant is a continu- 
ing breach, though the premises have been 
pulled down by the local authoi itv as a dangerous 
structure, and the lessor is entitled to damages 
up to the time v\ hen th * premises were pulled 
down, independently of the notice, the receipt 
of rent by him being no waiver. 

Re Serle, Gregory r. Serle; Serle v . 

[Serle; Itter’s C LAIM, [H98] 1 Ch. 652 ; 

67 L. J. Ch. 344 ; 78 L. T. 3S4 ; 46 W. R. 440 

— Kekewich, J. 


4yd 

136 . Notice to Remedy several Breaches — 
Notice too large — Validity — Conveyancing and 
Law of Property Act , lS8i (44 & 45 Viet. c. 41), 
s. 14.] — A notice to a lessee under the 14th 
section of the Conveyancing Act, 1881, to 
remedy a number of alleged breaches of cove- 
nant, is not bad merely because in respect of 
one or more of them the breach cannot be 
established. 

Lock v. Pearce ((1893) 2 Ch. 271 ; 62 L. J. 
Ch. 582 : 41 W. R. 369 ; 68 L. T. 569— C. A.) 
followed. 

Horsey Estate , Ld. v. Steiger ((1899) 2 Q. B. 

79 ; 68 L. J. Q. B. 743 ; 47 W. R. 644 ; 80 L. T. 
857; 15 T. L. R. 367— C. A. No. 184, infra), 
and In re Serle ((1898) 1 Ch. 652 ; 67 L. J. 
Ch. 344 ; 46 W. R. 440 ; 78 L. T. 384— Kekewich, 
J., supra ) distinguished. 

Pannell v . City op London Brewery Co., 

[1900] 1 Ch. 496 ; 69 L. J. Ch. 244 ; 48 W. U . 

264 ; 82 L. T. 53; 16 T. L. R. 152— Buckley, J . 

(b) Re-entry. 

137 . Mortgagor in Possession • — Breach of 
Covenants in Lease — Mortgagor's Right of 
Re-entry or Forfeiture — Judicature Act , 1873 
(36 &37 Viet. c. 66), s. 25, subs, 5.] — Beet. 25, 
sub-sect. 5, of the Judicature Act, 1873, gives the 
mortgagor legal rights which he had not before, 
but it does not give to a mortgagor any power of 
re-entry or right of forfeiture which he had not 
before. The mortgagee alone can elect to re-enter 
for a forfeiture. A mortgagor, when the equity 
of redemption is in him, and he is in possession 
of land subject to a lease, cannot therefore re-enter 
for breach of a covenant to repair. 

Judgment of Ridley, J. (68 L. J. Q. B. 988 ; 

81 L. T. 542) reversed. 

Matthews v. Usher, [1900] 2 Q. B. 535 ; 

[69 L. J. Q. B. 856 ; 49 W. R. 40 ; S3 L. T. 

353 ; 16 T* L. R. 493— C. A/ 
And see No. 19S, Infra, 

138 . Proviso for Re-entry — Company — For- 

feiture by Voluntary Liquidation for Purpose of 
Amalgamation — Solvent Company — “ Bank- 
ruptcy ” — Conveyancing and Lazo of Property 
Act , 1881 (44 & 45 Viet. c. 41), s. 2, subs. 15 : 
s. 14, subs. 6.] — A lessor demised a public-house 
to C. & Co., Ld., for thirty years, and there was ; 
an express condition that if and whenever the j 
lessees or their assigns, being a company, should ; 
“enter into liquidation, whether compulsory or | 
voluntary,” it should be lawful for the feasor, his 
heirs and assigns, to re-enter upon the demised ! 
premises. C. & Co., Ld., who were perfectly 1 
solvent, were voluntarily wound up for the pur- ; 
pose of being amalgamated with two other large 
companies. C. & Co., Ld., then applied for a j 
licence to assign. The respondents, who were : 
the successors in title of the original lessor, ! 
declined to grant such a licence, alleging that j 
they were entitled to re-tnter. The lease was j 
then assigned without licence to the appel- j 
lant company, and shortly afterwards the j 
respondents brought this action against thej 
appellant company and the underlessee to 
recover possession. j 
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Held— that the voluntary winding-up worked 
a forfeiture of the lease ; ti.at sect. 14, sub-sect. 1, 
of the Conveyancing Act, 1881, applied to the 
forfeiture in this case as by sub-sect. 6 (i.) it 
applied to a condition of forfeiture on the 
“ bankruptcy ” of the lessee, and by sect. 2, 
sub-sect, xv., of the Act “ bankruptcy ” includes 
“any other act or proceeding in law having, 
under any Act for the time being in force, effects 
or results similar to those of bankruptcy.” 

Ilorse i/ Estate, Id. v. Steiger ([1899] 2 Q. B. 
79 ; 08 L. J. Q. B. 743 ; 47 W. It. 044 ; 80 L. T. 
857 ; 15 T. L. B. 307-0. A., No. 184, Infra) 
approved. 

Decision of C. A. ([1901] 1 Ch. 499 ; 70 L. J. 
Ch. 138 ; 49 W. B. 145 ; 83 L. T. 55] ; 17 T. L. It. 
145) affirmed. 

Fryer v. Ewart, [1902] A. 0.187 ; 71 L. J. Ch. 

[433 ; 80 L. T. 242 ; IS T. L. K. 420 ; 9 Manson, 
281 — H. L. (E.). 

139 . Proviso foe Re-entry — “ Act or Thing 
whereby the Prem Isos become rested hi Another ” 
— Suh-tetting .} — A lease of a public-house for 
twenty-seven years contained a proviso for 
re-entry “ if the lessees or their assigns should 
do or suffer any other act, matter, or thing 
whereby or by reason or means whereof the 
demised premi-es, or any part thereof, should 
either directly, or by operation of law, or other- 
wise howsoever indirectly, become or be rendered 
liable to become vested, either for the whole or 
any part of the term thereby created, in any 
person other than the lessees.” The lessees sub- 
let to a tenant from year to year. 

Held (affirming the judgment of Kennedy, J.) 
— that the lessees had done an act wheieby the 
demised premises became vested for part of the 
term in the sub-tenant, within the meaning 
of the proviso, and that a forfeiture had been 
incurred. 

Dymock v . Sttowell’s Brewery Co., Ld., 
[1898] 79 Jj. T. 329 — O. A. 

140 . Proviso for Re-entry — Lease exclusively 
for Agricultural Purposes — Sub-division for 
Building Purposes — Transvaal. ] — The respon- 
dents let land to the appellants’ predecessors in 
title for ninety-nine yeais, and by the lease it was 
provided that the land was to be used exclusively 
for agricultural purposes, and was not to be 
sub-divided “in order to sell or lease such 
portion as stands for building purposes.” In 
the event of the breach of any of the conditions 
the lease was to be null and void, and the 
lessors were to have the right to resume 
possession, 

. The appellants advertised the land for sale in 
eighty-five one-acre lots in accordance with a 
plan. 

Held (affirming the judgment of the Court 
below) — that the lessors were entitled to treat the 
lease as forfeited, although the land had not in 
fact been sub-divided and conveyed to separate 


purchasers, and that their remedy was by eject- 
ment and not by interdict. 

Short and Others v. Tuefontein Estate, 

[Ld., [1905] A. C. 584 ; 74 L. J. P. C. 148 : 

93 L. T. 57— P. C. 

141 . Vnequirocal Act declaring Election — - 
Inco?isi stent Claims 'in Writ.'} — The plaintiffs, 
who were the owners -f certain mines which had 
been leased to the defendants, brought an action 
(1) to recover possession of the mines upon the 
ground of forfeiture for breach of covenant ; (2) for 
mesne profits ; (3) for an injunction to restrain 
the lessees from further working t he mines so as 
to hazard, endanger, or occasion loss or damage 
to the mines ; and (4) for an order on the lessees 
from time to time, and at all reasonable times 
to permit the plaintiffs, their servants and 
agents, to enter upon the mines and to inspect 
them. 

Held — that the writ was not unequivocal, but 
contained incoimistent claims, and was not, there- 
fore, equivalent to re-entry, and that the claim 
to recover possession failed. 

Moore v. The Ullcoats Minin a Co., Ld., 
[(1907) 24 T. L. B. 54 — Warrington, J. 

(c) Belief against Forfeiture. 

142. Liquidation — “ Sale ” within a Year — 
What amounts to — Conveyancing and Law of 
Property Act , 1892 (55 ck 5<i Viet. c. 13), #. 2 (2)’.] 
— To bring a “sale” within the meaning of 
sect. 2 (2) of the Conveyancing Act, 1892, which 
gives relief against forfeiture, the sale must be 
completed by conveyance, or there must be an 
absolute contract for sale. 

The M. B. company were mortgagees in pos- 
session of freeholds leased to the H. O. company. 
The latter company went into liquidation, 
thereby forfeiting the lease. Thereupon the 
receiver appointed by the H. O. company, in 
order to take advantage of the provisions of 
sect. 2 (2), entered into a contract for sale of the 
lease within a year if the liquidation, but the 
contract was conditional only. 

Held — that the provisions as to relief did not 
apply, and the M. B. company were entitled to 
possession. 

In re Castle & Sons, Ld., Mitchell r . 

[Castle & Sons and Others, (1900) 94 L.T, 

390 — Joyce, J. 

143 . Terms on xoJiich Rdief Granted — Convey - 
anciny and, Law of Property Act, 1881 (44 & 45 
Viet. o. 41), s. 14 (2).] — A public body had had 
the lease of certain premises assigned to it, and 
had, in the mistaken belief that they had also 
acquired the freehold, committed a breach of a 
covenant in the lease. Judgment for possession 
had been given against them on the ground of 
such breach. 

Upon an application under sect. 14 (2) of the 
Conveyancing and Law of Property Act, 1881, 
the Court granted relief upon certain terms in- 
cluding reinstatement, but declined to allow a 
continuing breach of the covenant as one of the 
terms of relief, although the applicants hoped to 
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be able to acquire tlie freehold compulsorily in 
the uear future. 

Batson - and Another r. London School 
[Board, (1905) 69 J. B. 9 — Channell, J. 

144. Under-lease — Forfeiture of Head Lease ! 

— Vesting Property in Underlessee — Costs — j 
Inquiry— Conveyancing and Law of Property 
Act , 1892 (55 &5G Viet. c. 13), *. 4.]— Where a 
lease was declared forfeited for breach of a con- , 
dition by the lessee, and the Court vested the | 
property comprised in the lea^e in the under- 
lessee under sect. 4 of the Conveyancing Act, 
1892, the under-lessee was ordered to pay the 
costs of the new lease and of the inquiry as to 
the rent to be paid. 

Ewart r. Fryer, (1902) 86 L. T. 676; 18 
[T. L. R. 590 — Joyce, J. 

145. Under-lease — Forfeiture of Head Lease 
for Non-Payment of Pent — Bel ief to the Under- 
Lessee — Conveyancing and Laic of Property Acts, 
1881 (44 k 45 Viet. e. 41), s. 14(8), and 1892 | 
(55 k 56 Yict. c. 13), a*. 4.]— Sect. 4 of the | 
Conveyancing Act, 1892, is not a mere amend- 
ment of sect. 14 of the Act of 1881, extending to 
under-lessees the bare provisions of that section ; 
but it is an independent provision for giving j 
them relief where the head lease is forfeited for 
breach of covenant. 

Therefore, where a head lease is forfeited for 
non-payment of rent, relief may be given to the 
under-lessees under sect. 4, although under 
sect. 14 no relief against a forfeiture for this 
qause could be given to the lessees. 

In such cases an order should be made vesting 
the premises in the under-lessees for the term of 
the under-lease, they making good any existing 
breaches of covenants, and covenanting to pay 
the rent reserved by* the lease and to perform 
the covenants contained in it. 

Gray and Others v . Bonsall, [1904] 1 K. B. 

[601 ; 73 L. J. K. B. 515 ; 52 W. R. 387 ; 90 
L. T, 404 ; 20 T. L. II. 335— C. A. 

146. Under-lease — Appli ration for by 3 fort - 1 
gagers of Under-lease— Parties necessary — Costs \ 

— Common Law Procedure Acts , 1852 (15 k 16 j 
Viet, c, 76), ss. 5, 210-2, and 1860 (23 k 24 Viet. 
c, 126), s. 1.) — A landlord ejected an under-lessee 
for non-payment of ground-rent, and thereupon 
mortgagees by sub-demise of the under-lease 
applied for relief on the usual terms under the 
Common Law Procedure Acts and the Court’s 
equitable jurisdiction. 

Held— ( 1) that in such cases the head lessee 
and his assignee ought primd facie to be made 
parties. 

Hare v. Elms ([1893] 1 Q. B. 604 ; 62 L. J. Q. B. 
187 ; 57 J. P. 309 ; 41 W. R. 297 ; 68 L. T. 223— 
Div. Ct.) followed. 

(2) but that their absence was satisfactorily 
explained by the fact that such lessee became 
bankrupt twenty-seven years ago, and that the 
person to whom his trustee assigned the lease 
had not been heard of for twenty-five years, and 


(3) that the application should be granted, the 
applicants paying the costs except so far as 
they had been mci eased by the landlord’s un- 
justifiable opposition on the ground of deficiency 
of parties. 

Howard v. Fanshawc ([1895] 2 Ch. 581 ; 64 
L. J. Ch. 666 ; 43 W. R. 645 ; 73 L. T. 77— 
Stirling, J.) followed. 

Newholt v. Bingham. ((1895) 72 L. T. 852 — 
C. A.) distinguished. 

Humphreys i\ Morten, [1905] 1 Ch. 739 ; 74 

[L. J. Ch. 370 ; 53 W. R. 552 ; 92 L. T. 834— 

Eady, J. 

147. Under-lease — Forfeiture of Head Lease 

| for Non-payment of Bent — “ Tenant "—No Proof 
j of Title necessary — Common Law Procedure Act , 

: 1852 (15 k 16 Viet. c. 76), #. 212.]— Where an 
I under-lessee applies under sect. 212 of the 
| Common Law t rocedure Act, 1852, for relief 
I against forfeiture of a head lease for non-pay- 
| merit of rent, he need not prove his title as 
! under-lessee or assignee ; the fact that he is 
*• tenant ” in possession is sufficient. 

Poe d. Wyatt, v. Byron ((1845) 1 C. B. 623 — 
Dictum of Erie, J.) applied. 

Moore v. Smee and Another, [1907] 2 K. B. 

[8 • 76 L. J. K. B. 658 ; 96 L. T. 594— C. A. 

148. Under-lease of Part of the Premises — 
Forfeiture of Head Lease — Belief to Under- 
Lessee — Terms of- — Conveyancing and Law of 
Property Act , 1892 (55 k 56 Viet. c. 13), s. 4.]— 
Where a head lease is forfeited by non-payment 
of rent, and an under-lessee of part of the 
premises applies for relief,, the Court will not 
compel him as a term of such relief to accept a 
lease of the whole premises : but he must pay 
all arrears of rent d <e in respect of the whole 
premises down to the date of judgment for pos- 
session, and from that date a fair rent t\.r the 
part comprised in his under-lease. 

In respect of the arrears of rent he will have 
; a claim against any under-lessee of another part 
of the premises who may subsequently apply for 
relief. 

London Bridge Buildings Co. v . Thompson 

[and Another, (1903) 89 L. T. 50— Joyce, J. 

XIII. DWELLING HOUSES AND FLATS. 

149. Collateral Warranty — Verbal Assurance 
that Brains are in Good Order.'] —The plaintiff, 
who was anxious about drainage, as he had 
suffered from bad drains in his previous house, 
by his wife on his behalf, had had interviews 
with the house agents about the drains of the 
defendant’s house. He sent his wife and 
daughter to the defendant, who took with them 
the counterpart, executed by the plaintiff ready 
to be exchanged for the lease if further assur- 
ances about the drains were obtained ; he gave 
particular instructions that the counterpart was 
not to be exchanged for the lease until they got 
from the defendant the necessary assurance. 
The defendant asserted that there was no need 
for a certificate of a sanitary inspector and that 
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the drains were in good order. He gave his word 
upon the subject. The counterpart was there- 
upon handed over. The lease was entirely silent 
about drains. The drains were not in good 
order. 

Held — that everything necessary to establish 
a warranty had been proved ; and that even if 
the jury had not found a warranty, the true 
inference was that there was a warranty given 
collateral to the lease. 

Decision of Bruce, J. (17 T. Ij. Ii. 264) reversed. 

De Lassalle r. Guildford, [1901] 2 K. B. 

[215 ; 70 L. J. K. B. 533 ; 49 VV. R. 467 ; 84 
L. T. 549 ; 17 T. L. R. 884— C. A. 

150 . Fluta — lin'd diny Scheme — Implied 
Car chant — Ilcsi dental Flats — Common Scheme.] j 
— The conversion of flats in a building into an 
hotel is a departure from a scheme in accord- j 
ance with which the buildingis to be managed, ! 
namely, as residential flats suitable to the con- 
venience of all pcisoi.s who shall be tenants of 
the flats. 

Alexander r. Mansions Proprietary, Ld., 
[(1900) 16 T. L. K. 483— Stirling, J. 

151 . Flats — Im pi led Covena nt — Flat to he vsed 
forResidential Purposes onl;j — Breach — Da mages 
— •Injunction.'] — The plaimiff took a lease of a flat 
in a building from the defendant, the plaintiff 
covenanting to use the flat for residential pur- 
poses only. The other flats in the building 
were let by the defendant with similar covenants 
by the lessees, but there was no express corre- 
sponding covenant by the defendant as to the use 
of the flats. The defendant subsequently let 
some flats in the building to the Government for 
public offices, and possession was given to 
them. 

Held (by Buckley, J.) — that there had been 
a breach of an implied covenant by the defen- 
dant that the flats should be used for residential 
purposes only ; but he refused an injunction on 
the ground that the defendant, having given 
possession, could not comply with the order, 
and he directed an inquiry as to damages 
sustained by the plaintiff. 

The Court, on appeal, varied the order by 
diiecting an inquiry as to damages sustained 
by the plaintiff by reason of any lettings by 
the defendant in breach of his covenant up 
to the present time, and granting an injunction 
restraining any futuie lettings in breach of the 
covenant. 

Gedue l\ Bartlett, (1901) 17 T. L. R. 48— 

[<•• A. 

152 . Flats— Covenant — * Quiet Enjoyment — 
Lease, of a Flat in a Bloch — General Scheme — 
Covenant not to permit User for Immoral Pur- 
poses-— Receipt of Rent. ly Landlord after Com- 
plaints — Liability of Landlord to other Tenants.'} 
— The plaintiff was the tenant of a flat under an 
agreement which contained the usual covenant 
for quiet enjoyment. The adjoining flats in the 
same building were held by other tenants under 


similar agreements, in all of which there was a, 
stipulation by the tenant that he would not 
permit the premises to be used for any unlawful 
or immoral purpose, but, on the contrary, would 
as much as possible contribute to the respecta- 
bility of the building and keep the premises as 
a private dwelling-house or residential chambers. 
The plaintiff now alleged that he was annoyed 
by the user of the next flat for improper pur- 
poses, and he claimed a declaration that the 
defendants (the equitable assignees of the rever- 
sion) were bound by covenant for quiet enjoy- 
ment, arid also an injunction. 

Buckley, J., refused to strike out the statement 
of claim as disclosing no cause of action, and the 
defendants appealed. 

Held — that, though a covenant for quiet 
enjoyment without interruption by the landlord,, 
or any person claiming under him, relates only 
to freedom from disturbance by adverse claimants, 
yet it might appear that in this case the user 
was in fact, the user of the defendants, <v/., if they 
had received rent from the persons in question 
after complaint made of their conduct, and that, 
therefore, the case must go for trial ; for, if the 
acts complained of were held to bo the acts of 
the defendants, the plaintiff would have a right 
of action as tenant under a kt common scheme,” 

Queer e , whether disagreeable sights and sounds 
may not be a breach of a covenant for quiet 
enjoyment, apart from physical interference with 
the property. 

Decision of Buckley, J. (19 T. L. R. 114) 
affirmed. 

Jaecjer r. Mansions Consolidated, Ld., 
[(1908) 87 L. T. 690 ; 19 T. L. R. 145-0. A. 

153 . Furnished House — Right of Tenant to 
more Movables.} — A. landlord let to a tenant a 
furnished house, in which there wore a number 
of pictures and engravings hanging on the walls, 
some of which were said to be valuable. The 
tenant, desiring to have pictures of her own upon 
the walls, took down these pictures and engrav- 
ings and placed them together in a room in the 
house. The landlord objected, and asked for an 
interdict. 

Held (Ld. Young dissenting) — that the 
tenant was under no legd obligation to keep the 
movable articles in the house in the same posi- 
tions in which he found them during t he currency 
of his tenancy. He was entitled to use them as 
he might find best for comfort and amenity. 

Miller v. Stewart, (1900) 2 F. 3<>9— Ct. of Sess. 

154 . Small Tenement — Recovery — Issue of 
Warrant — Time within which to he executed — 
Small Tenements Recovery Act , 1888 (l & 2 Viet. 
c. 74).]— On an application lor a warrant under 
the Small Tenements Recovery Act, 1838, the 
magistrates found as a fact that the pc. son who 
applied for a warrant was the duly authorised 
agent of the landlord, and made an order that 
unless the tenant went out in ten days a warrant 
would issue. On an application fora mandamus 
to the magistrate to state a case : — • 

Held— that the finding of the magistrate 
could not he questioned, but that as to the issue 
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of the warrant the practice was wrong, and the 
warrant could not be enforced before twenty-one 
days after its issue, and that its issue could not 
be postponed for ten days on condition that the 
tenant gave up the premises, but since in this 
case no warrant had been issued and the tenant 
had left the premises, the mandamus would not 
be granted. 

Keg. v. Hopkins, (1000) 04 J. P. 454— Div. Ct. 

XI V. LICENSED PREMISES. 

(a) Covenants against Forfeiture of Licence. 

155 . Covenant running with the Land — Co ve- 
na nt by Lessee for Himself and his Assiyns — 
Absolute Covenant — Liability of Lessee's Assiyns 
for Breach of Covenant by Sub-lessee. J — The 
plaintiff demised to the lessee for fourteen years 
a licensed public-house at a quarterly rent, and 
the lease contained a set of covenants, beginning 
as follows : “and the lessee doth hereby for him- 
self and his assigns covenant with the lessor and 
his assigns in manner following, that is to say ” 
( inter aliri) “The lessee will at all times during 
the continuance of this demise use and keep open 
the said premises as a licensed public-house for 
the sale of ale, wine, beer, and spirits therein, 
and will so conduct and manage the same as to 
afford no reasonable or lawful ground or pretence 
for the justices refusing to renew, endorsing, or 
objecting to renewal of the licences now attached 
to the said premises.” The lessee assigned the 
lease to a company, who afterwards sublet to a 
tenant from year to year. The tenant was con- 
victed of opening the house in prohibited hours 
on three separate occasions, and was fined ; and 
it was contended for the plaintiff that this 
endangered the licence, and, therefore, consti- 
tuted a breach of the covenant. The action was 
brought against the trustees of the will of the 
lessee and the company. 

Held — that the covenant ran with the land, 
and therefore bound the assigns, whether men- 
tioned or not ; that the covenant was absolute, 
arid was broken by the act of the tenant ; and 
that judgment mu>?t bo entered for the plaintiff. 
Mumpord v. Walker and Others, (1001) 85 

[L. T. 518 ; 18 T. L. R. 80 j 71 L. J. K. B. 10 

—Ridley, J. 

156 . Covenant to insure Licence against “ loss 
or forfeiture ” — Aon- renewal of Licence on 
ground of Aim-necessity .'} — By a lease of a public- 
house in 1808 it was provided that, if the licensing 
authority should for any cause whatsoever refuse 
to renew the licence, the lease should determine, 
but the above provision should not take effect 
unless and until the lessee should have effected 
an insurance of the demised premises in accord- 
ance with the covenant thereinafter contained ; 
and the lessee covenanted with the lessor* to 
insure and keep insured against loss or forfeiture 
the licence of the premises in the sum of £400. 
The lessee insured the licence, but excluded from 
the policy the risk of non-renewal on the ground 
that the licence was not required by the necessi- 
ties of the neighbourhood. In 1004 the licensing 


justices refused the renewal of the licence, upon 
the ground that it was not required by the 
necessities of the neighbourhood. 

Held — that there had been a “loss” of the 
licence within the meaning of the covenant, and 
that the lessee had committed a breach thereof 
by not insuring against such loss. 

Williams r. Lassell and Sh arman, Ld., 
[(1900) 22 T. L. R. 443— Ld. Alverstone, C.J. 

157 . Covenant to pay Liquidated Damages if 
Licence Forfeited , Lost , or Withheld — Renewal 
of Licence lief used through no f av.lt of Lessee .} — 
The defendants were lessees of a public-house at 
a rent of £18 per annum. The lease, which was 
for a term of live years, contained the following 
covenant : “ And the lessees hereby further 
covenant with the lessor that if at any time 
during the continuance of this demise the said 
licence or licences shall be forfeited, lost, or 
withheld, then and in such ease the lessees shall 
and will thereupon pay to the lessor the sum of 
£250 as liquidated and ascertained damages and 
not as penalty.” At sessions the justices refused 
to renew the licence on the ground that the 
house was not wanted, and its situation was 
unsuitable for a public-house. 

Held — that the covenant to pay £250 being 
taken by itself, its language was such as to make 
the damages payable not only if the renewal was 
refused for misconduct, but also if the renewal 
was withheld without any fault on the part of 
the lessees ; and that the lessees had made 
themselves liable to the landlord to pay the 
£250. 

Dalley and Another v. Phillips and 

[Marriott. Ld., (1902) 18 T. L. R. 18 — 

Wright, J. 

158 . Covenants pointing to Forfeiture and Non- 
renewal — “ Discontinuing the Licences ” — “ With- 
drawing or withholding ” the Licences. ] — A lease 
of licensed premises contained covenants to the 
effect (1) that the covenantor and his assigns 
would “keep the premises open every lawful 
day, and conduct the business in a proper and 
orderly manner, so as to afford no ground or 
pretence for discontinuing the licences thereof ” j 
and (2) that they would not “ wilfully do or 
suffer any act or thing which might be a breach 
of the rules and regulations established by law 
for the conducting of licensed public-houses, or 
be a reasonable ground for the withdrawing or 
withholding of all or any of the licences for sale 
of beer and ale, wine and spirituous liquors 
therein,” 

Held — that the second limb pointed to non- 
renewal, and the first to forfeiture. 

Bryant v. Hancock, [1899] A.O. 442 ; 68 L. J. 

[Q. B. 889 ; 64 J. P. 84 ; 81 L. T. 96 ; 15 
T. L. R. 490— H. L. (E.). 

159 . Licensed Premises — Offence by Tinder- 
lessee. — Renewal of Licence Refused .} — In a lease 
of a public-house the lessee covenanted for him- 
self, his heirs, executors, administrators and 
assigns to use the premises as a public-house or 
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beerhouse only, to carry on there no other trade, 
and also not to do or suffer to be done on the 
premises any act whereby the licence might be 
forfeited, or indorsed, or the renewal withheld. 

, The lessee assigned his interest in the lease to 
the defendant, who sub-demised the premises, the 
sub-lease containing a covenant by the sub-lessee 
similar to that contained in the original lease. 
The sub-lessee was convicted of having permitted 
drunkenness on the premises, and the licence was 
indorsed, and in consequence the renewal was 
refused. In an action to recover damages for 
breach of covenant : — 

Held — ( 1) that the first clause did not amount 
to an absolute covenant that the licence should 
he continually renewed, and (2) that, as the sub- 
lessee was not the defendant's servant or agent, 
the defendant had not “suffered” the act to be 
done, and that therefore the action failed. 

Decision of Kennedy, J. (88 L. T. 803; 19 
T. L. It. HOI) affirmed. 

Wilson t . Twamley, [1901] 2 K. B. 99; 73 

[L. J. K. B. 703 ; 52 W. B. 529 ; 90 L. T. 751 ; 

29 T. L. R. 410 — 0. A. 

160. Offence by Cnder- Lessee — ■“ Keep and 
conduct the some in a regular and proper 
manner ” — u Knowingly da or suffer any art ” 
whereby Renewal of Licence refused .] — By a 
lease of a licensed house the lessees covenanted 
that they would at all times during the said 
term keep and conduct the same in a regular 
and proper manner in every respect . . . and 
would not knowingly or willingly do or suffer any 
act whereby the licence may become endorsed, 
forfeited, or the renewal thereof refused, and 
would not commit any offence against thelicen- J 
•sing laws for the time being in force. The 
lessees underlet the house, and the under-lessee, 
who was the licence-holder, was convicted of 
having permitted drunkenness on the premises, 
and in consequence the renewal of the licence 
was refused. In an action by the lessor against 
the lessees for damages for breach of the above 
covenant : — 

Held— that the first part of the covenant — 
to keep and conduct the house in a regular and 
proper manner in every respect — was an absolute 
covenant, and was not qualified by the subse- 
quent part, and that the lessees were liable for 
breach of the covenant in respect of the offence 
committed by their under-lessee. 

Bryant r. Hancock ([1899] A. C. 442; 68 
L. J. Q. B. 889 ; 81 L. T. 96 ; 15 T. L. B. 490— 
H. L., Ho. 158, infra ) distinguished. * 

Palethorpe v . The Home Brewery Co., Ld., 

[1906] 2 K. B. 5; 75 L. J. K. B. 555; 54 

W. R. 489 ; 94 L. T. 871 ; 22 T. L. R, 505— 

C. A. 

(b) Maintenance of Business and Licence. 

161. Lessee agreeing to Surrender Licence — 
Action bg Landlord to Restrain — Injunction or 
Damages.'] — A lessee of licensed premises has 
no right to surrender the licence by agreement 


with the licensing justices, unless the owner 
approves. If the latter assents in any way he 
may lose his right to subsequently claim an 
injunction, and will only be entitled to damages. 

Rae r . Yates Castle Brewery and Another, 
[(1903) 67 J. P. 427— Hall, V.-C. 

162. J lode of conducting Business — Covenant 
to keep as an Inn — Exhibiting Notice restricting 
sale of liquor — Breach of Covenant.] — The 
defendant expended money upon converting a 
village public-house into an inn, with good 
accommodation for guests who desired to stay 
there. The plaintiffs, who were the owners of 
the house, gave him a lease thereof for a term of 
fifty years, and the defendant covenanted that 
he would not use the premises otherwise than as 
an inn, tavern, or licensed house, and that he 
would during the term, so long as the requisite 
licences could be obtained, keep the house open 
in due and proper course of business as an inn, 
tavern, or licensed victualling house during the 
greatest number of days and the greatest number 
of hours that should be allowed by law, and 

1 would conduct and manage t he same in a lawful 
and proper manner, and would not do or suffer 
anything whereby the licences or any of them 
might be or become liable to be forfeited or 
suspended, or the renewal thereof withheld, or 
whereby the trade or business, or the goodwill 
thereof, might be or be liable to be prejudicially 
affected, or break the laws affecting licensed 
victuallers either by act of commission or 
omission. 

The defendant proposed to exhibit a notice in 
the house that no one would be served with 
refreshment on Sunday except visitors staying 
in the hotel and their guests, and travellers, 
and that no one would be served with alcoholic 
drink more than once during any morning or 
afternoon or evening on any week-day. 

Held— that the proposed mode of carrying 
on the business was a breach of the covenants 
in the lease. 

Decision of Warrington, J. (22 T. L. It. 502) 
reversed. 

Dartford Brewery Co., Ld. r . Till and 

[Godfrey, (1906) 70 L P. 519 ; 22 T. L. II. 

792 ; 95 L. T. 636— C. A. 

163. No other Business to be carried on — Loss 
of Licence— Effect.] — Premises were let on lease 
for ten and a half years for the express purpose 
of a “ wine and spirit merchant’s ” business, and 
there was a provision that they should be exclu- 
sively used for such business. 

A renewal of the licence was refused after the 
premises had been used for over three years as a 
public-house. The landlord was willing to 
remove the restriction as to the user of the 
premises. 

Held— that the impossibility of using the 
premises for the purpose contemplated did not 
terminate the lease. 

Hart’s Trustees v . Arrol, (1904) 6 F. 36— 

[Ct. of Bess. 



505 


LANDLORD AND TENANT. 


50ti 


Licensed Premises — Continued. 

164. lleret ver — Recovery of Possession — Pre- 
servation of Licences — Sot ice — Conveyancing and 
Law of Property Act , 18S4 (41 & 4r> Viet. c. 41), 
$. 14.] — The plaintiffs, brewers, let to the defen- 
dant a public-house for one year certain. The 
defendant covenanted with the plaintiff that he 
would not do, or cause or suffer to be done, any 
act, deed or thing whereby the licences to the 
public-house or any of them might be jeopardised, 
indorsed, withheld, suspended, forfeited, or lost ; 
that he would reside in the public-house and not 
shut up the same ; and that he would upon 
quitting the piemises assign over all licences. 
The defendant, after continuing in possession for 
eight years and more, closed the house and went 
away. The plaintiffs brought an action to recover 
possession of the premises. On an c.c parte 
application an interim order was made appoint- 
ing a receiver of the licences, and of the rents 
and profits of the public-house. Under this 
order the receiver went into possession. The 
plaintiffs moved for the appointment, until 
judgment or further order, of a receiver of the 
rents and profits of, and of the licences belonging 
to, the public-house, and for the delivery over of 
such licences to the receiver. No notice under 
sect. 14 of the Conveyancing Act, 1881, had been 
served on the defendant. 

Held — that the interim order was quite right : 
that the defendant had committed a most 
flagrant breach of the terms on which he held 
the property ; that such an order must be made 
as would preserve the licences pending the 
dispute ; and that therefore the receiver must be 
given possession only for the purpose of preserving 
the licences, and the defendant* would be at 
liberty, with the consent of the plaintiffs, to 
return to the house and remain there, so long as 
he did not interfere with the possession of the 
receiver. 

CH ARRINGTON & Co. r. Camp, [1002] 1 Ch. 386 ; 

[71 L.J.Ch. 106; 86 L. T. 15; 18 T. L it. 

152 — Joyce. J. 

165. Receiver — Tenant Vacating Possession — 
Action to Recover Possession -Appointment of 
Recei ver of Licences — Power to Rccei rer to A ppoint 
Person to carry on dlvsincss.) — The defendant, 
who was tenant to the plaintiffs of a public- 
house, disappeared and vacated the premises, 
and his address was unknown. The plaintiffs 
commenced an action to recover possession of the 
premises, and moved ec parte for the appoint- 
ment of a receiver of the rents and profits of the 
public-house and of the licences belonging 
thereto, and that the receiver when appointed 
might be at liberty to appoint some tit and 
proper person to reside upon the premises and to 
hold the licences under his supervision. 

Held — that the application should be granted. 

Charrmgton <}• Co. v. Camp ([1002] 1 Oh. 386 ; 
71 L. J. Ch. 196 ; 86 L. T. 15 ; 18 T. U B. 152— 
Joyce, J,, supraf doubted but followed. 
Whitbread & Co. v. Grain, (1307) 23 T. L. 11. 

[462 — Kekewieh, J. 


a licensed house covenanted to pay the rent and 
to keep the premises continuously open as an 
hotel, and to conduct and manage the hotel in 
an orderly manner, and not to do anything 
whereby the licence might be endangered. The 
tenant made default in payment of a quarter’s 
rent, and he shut up the hotel for short periods, 
as he had not the means to carry it on. In an 
action by the lessors to recover possession of the 
premises, the judge at chambers, upon the 
application of the plaintiffs, made an order for 
the appointment of a receiver of the rents and 
profits of the hotel, and the defendant was 
ordered to deliver up to the receiver all books, 
papers, and licences relating thereto, and also 
possession of the premises so far as was necessary 
for the purposes of the receiver, who was to be 
at liberty to appoint some fit, and proper person 
to reside upon the premises and to bold the 
! licences and conduct the businej-s under his 
| supervision. 

! Held — that the order so far as it appointed a 

j receiver of the licences and of the rents ami 
' profits of the hotel, and gave him possession 
j thereof so far as was necessary for preserving the 
; licences was right; but that it went too far in 
j ordering the defendant to deliver over all books 
1 and papers, and authorised the receiver to | 
j appoint some one to conduct the business ; and 
that therefore the order should be modified in 
i that respect by ordering the defendant to hand 1 
, over the licences to the receiver, and the 
; receiver would be authorised to appoint some 
■ fit, and proper person to do such things as were ; 

; necessary to prevent the licences being en- 
| dangcred* 

| Cfiarrington Co. v. Camp ([1302] 1 Ch. 386 ; 

I "1 L. J. Ch. liffi ; 86 L. T. 13 ; 18 T. L. It. 152— ! 
j Joyce, J., No. 164, supra) discussed, , 

| Lenky & Sons, Ld. r. Calling ham and i 
; [Thompson, (1307) 24 T. L. It. 55— G. A, j 

167. Reversionary Lease — Public-house — dm- I 
| plied Conditions that Premises should he main - j 
tained as a Fully Licensed Public-house .) — A I 
reversionary lease was granted to t he defendant : 

| by the plaintiff’s predecessor for a term of years 
I to take effect on the determination of the 
| tenancy of the then tenant. One of the cove- 
nants of such lease was that the lessee should, , 
j during the continuance of the term thereby ; 

| granted, use the demised premises as and for a j 
i fully licensed public-house only so long as the I 
J necessary licence could be obtained for that pur- 
pose, The licence was forfeited during the; 
j tenancy of the tenant, and before the date of! 

| the commencement of the defendant's lease.! 
j The premises accordingly were greatly depre- 
! dated. " ; 

Held— that there was no implied condition in 
the lease that the premises should be maintained! 
as a fully licensed public-house at the commence-! 
meat of the defendant’s lease, and that tin) 
defendant was therefore liable for the rent 
reserved under the lease, i 


166. Receiver — Forfeiture — Licences — JDe- i llLUM v, ANSLEY, (1300) 64 J. l\ 184 ; 16 T. L. Hi 
livery of Possession to Receiver.)— The tenant of ;■ [243 — Thillimore, J, 
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licensed Premises — Contained. 

(c) Tied Houses. 

168 . Assignment of Reversion — Severance of 
Business.'] — A brewer’s lease of a beerhouse con- 
tained a covenant by the lessee to deal exclu- 
sively with the lessor or his firm, or his or their 
successors in business, and there was also an 
interpretation clause * whereby the expression 
“ lessor” and “lessee” were to include their 
respective executors, administrators, and assigns, 
where the context allowed. The lessor assigned 
the reversion of the house to a brewery company, 
who did not, however, purchase his business, 
which was still being carried on as at the date 
of the lease. 

Help — that the context did not allow of the 
insertion in the covenant of the words “executors, 
administrators, and assigns” after the word 
“ lessor ” ; that the meaning of the covenant 
was that the lessee was to buy all his beers, &c., 
-from the lessor or his successors in business ; and 
that he could not be compelled to buy from the 
•company. 

Clegg v. Hands (44 Oh. Div. 503) and Doe d. 
Calvert r. Redd (10 B, & 0. 849) discussed. 

Decision of Byrne, J. ((1898) 78 L. T. 37 ; 14 
T. L. R. 223 ; 4(1 W. R. 375) reversed. 

Birmingham Breweries, Ld. v. Jameson 

f (1808b 07 L. J. Ch. 403 ; 78 L. T. 512 ; 14 
T. L. R. 396—0. A. 

169 . Assignment of Reversion — Covenant run- 
ning with Land — Executed by Lessee only — 
Specific Performance —Injunction.] — The plain- 
tiffs sought for an injunction to restrain the 
defendants from committing any breach of a 
covenant to buy beer, &c., from them. The 
defence was (1) an allegation that the plaintiffs 
supplied bad beer ; (2) that the covenant in 
question was personal to the original landlord, 
/.a, that the tenant was only bound to take beer 
brewed in his brewery, either by him or his 
successors in his business ; and (3) that the 
plaintiffs could not maintain any action on the 
covenant in question, because the original land- 
lord, through whom they claimed as assigns, did 
not execute the agreement. 

Held — ( 1) that there had been no breach by 
the plaintiffs of their obligation to supply good 
beer, and that the evidence of those who paid 
for and sold the beer was admissible if the 
identity of the liquor and brew was established ; 
(2) that the defendant in fact contracted under 
seal to deal with the persons who purchased the 
business from the original landlord, and not 
from persons who brewed beer at the same 
brewery as the original landlord ; (3) that, as a 
fact, the defendant agreed that the plaintiffs 
should occupy the position of landlord to him in 
the same way as the original landlord had done ; 
-(4) that the plaintiffs wei'o the assigns of the 
benefit of the agreement both by implication 
from the conveyance of the land subject to the 
lease, and by the express words of clause 26 of 
the agreement. The plaintiffs could, therefore, 
.obtain specific performance of the contract so 
■far as it was incomplete, and by virtue of the | 


Judicature Act the tenant held under the same 
terms, and had the same rights and liabilities, 
as if a lease had been granted ; and therefore 
the plaintiffs, being entitled to specific perform- 
ance of the agreement under which the defen- 
dant had been for years and still was in 
possession, could sue him on the covenants in 
the same manner as they could have done if the 
original landlord had executed the original 
lease. 

Manchester Brewery Co. r. Coombs, (1900) 

[82 L. T. 347 ; 16 T. L. R. 299 ; (1901) 2 Oh. 

608 ; 70 L. J. Ch. 814— Farwell, J. 

170 . “Fair Current Marhet Price ” — Cove- 
nant to buy Liquors from Landlord.] — The 
plaintiffs, who were brewers and wine and spirit 
merchants, let a licensed house to the defendant, 
who covenanted to buy from them all liquors for 
consumption on the premises which they should 
be willing to supply at the “ fair current market 
price.” J he plaintiffs issued price lists, and 
supplied the ordinary public at the full price on 
the list, and they supplied “free” licensed 
houses at ordinarily a discount of 20 per cent. 
They allowed the defendant and the tenants of 
their other tied houses a discount of 10 per cent. 
These were the usual prices charged by brewers 
generally. 

Help — that the words “ fair current market 
price” meant a price which was current and 
fair in the case of tied houses, and which was 
not in excess of the general market rate, and 
that the price did not cease to be current and 
fair because the tenants of free houses, who were 
exceptionally circumstanced, obtained lower 
prices by special bargain. 

Arnold, Perrett & Co., Ld. v. Radford, 

[(1901)17 T. L. R. 301— Wright, J., Glouces- 
ter Assizes. 

XV. COVENANTS AGAINST ASSIGNING 
OR UNDER-LETTING. 

171 . Assignment by one Lessee to bis Co-lessee 
on Dissolving Partnership.] — A lease was vested 

I in two partners, and by its terms the landlord’s 
consent was required to any assignment. The 
1 partnership being dissolved, the retiring partner 
assigned to the continuing partner all his share 
and interest in the demised premises. 

Held — a breach of the covenant. 

Parley v. Cop yard ((1872) L. R. 7 C. P. 505 ; 
20 W. R. 972 ; 26 L. T. 882) followed. 

Bristol Corporation v. West cot t ((1879) 12 
Ch. D. 461 ; 27 W. R. 841 ; 41 L. T. 117—0. A.) 
distinguished. 

LANGTON r. Henston, (1905) 92 L. T. 805— 

[Buckley, J. 

172 . Assignment 'without Consent.] — A lease 
contained a covenant by the lessee not to let or 
demise the demised premises without the consent 
of the lessor. The lessee sold the premises, and 
the lessor gave his consent, which was indorsed 
on the assignment. The assignee, Doyle, then 
put the premises up for sale, and O’Hara pur- 
chased them, O’Hara required the assignment 
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Continued. 

to be made with the consent of the lessor. 
Doyle refused to obtain the lessor’s consent, and 
the purchaser refused to complete. 

Held (by the Master of the Rolls), on a 
summons under the Vendor and Purchaser Act, 
1874 — that by the covenant the assignee was 
restrained from assigning without the lessor’s 
consent. 

Held, by the C. A. (reversing the decision 
of the Master of the Rolls) — that the cove- 
nant only restrained sub-letting without 
consent of the lessor, and that it was not 
necessary that the consent of the lessor should 
be obtained to make title. 

Greenaway v. Adams ((1806) 12 Ves. 395) 
distinguished. 

In ee Doyle and O'Hara’s Contract, [1899] 
[1 Ir. R. 113-M.R. ; 118—0. A. 

173. Mistake, Thoughtlessness , Forgetfulness — 
Consent not to be unreasonably withheld — Bight 
of lie-entry — Belief .] — A lease which had a good 
many years to run contained a covenant that the 
defendants should not “ underlet, assign or part 
with the possession of the rooms or offices and 
premises, or any part thereof, to any person or 
persons without the consent in writing of the 
company (the plaintiffs) for that purpose first 
obtained, such consent not to be unreasonably 
withheld.” There was also a proviso for re-entry 
upon breach of any of the covenants. The 
defendants, without the consent of the plaintiffs 
being asked for, let a part of one of the rooms to 
desirable tenants, and had the consent of the 
plaintiffs been asked, it could not have been 
reasonably withheld. 

Held — that if the defendants had committed 
the breach of covenant through mistake, 
thoughtlessness or forgetfulness, or because they 
thought the breach unimportant, they were not 
entitled to be relieved against the forfeiture. 

Hyde v. Warden ((1877) 3 Ex. D. 72; 47 
L. J. Ex. 121 ; 37 L. T. 567— C. A.) questioned. 

Barrow v. Isaacs ([1891] 1 Q. B. 417; 60 
L. J. Q. B. 179 ; 55 J. P. 517 ; 39 W.R. 338 ; 64 
L. T. 686— C. A.) followed. 

Decision of Kennedy, J. (78 L. T. 713 ; 14 
T. L. R. 479) affirmed. 

Eastern Telegraph Co. r. Dent, [1899] 1 

TQ. B. 835 ; 68 L. J. Q. B. 564 ; 80 L. T. 459 ; 

15 T. L. R. 296— C. A. 

174. Consent not to be unreasonably withheld 
to a responsible Assignee.'] — The defendant 
became tenant to the plaintiff of a house, and he 
covenanted not to assign the premises without 
the consent of the plaintiff, such consent not to 
be unreasonably withheld to a responsible 
assignee. The plaintiff refused his consent to 
an assignment. The plaintiff having sued for 
rent, the defendant counter-claimed for a declara- 
tion that the proposed assignee was a responsible 
person, or, alternatively, for damages for breach 
of covenant by the plaintiff in refusing the 
consent. 


Held — that there was no covenant by the 
plaintiff to give his consent in the case of a 
responsible assignee, such words being merely a 
qualification of the defendants’ covenant. 

Sear v. House Property and Investment Society 
((1880) 16 Ch. D. 387*; 50 L. J. Ch. 77 ; 45 
J. P. 204 ; 29 W. R. 192 ; 43 L. T. 531) followed. 
Goodwin v. Saturley, (1900) 16 T.L. R. 437— 

[Ridley, J. 

175. Equitable Assignment — Condition of 
lie-entry on Assignment for Benefit of Creditors 
— “ Disposing of the Land Leased ” — Notice 
specifying Breaches — Service on “ Lessee” — 
Judicature Act , 1873 (36 & 37 Viet. c. 66) s. 24, 
subs. 4 — Conveyancing and Law of Property 
Act , 1881 (44 & 45 Viet. c. 41), s. 14, subs. 1, 

6 (i.) ; s. 67, subs. 2.] — The defendant made an 
assignment for the benefit of his creditors. By 
the deed he assigned to a trustee all his freehold, 
copyhold, and other lands, estates, tenements, 
hereditaments, and premises, save and except 
such as were of a leasehold tenure, and as regards 
his leasehold property he declared that he would 
stand possessed of it upon trust for the trustee, 
and to assign and dispose of the same in such 
manner as the trustee should from time to time 
direct. 

By a lease granted by the plaintiff to the 
defendant the latter covenanted not to assign or 
underlet the premises or any part thereof with- 
out the consent, in writing, of the lessor first had 
and obtained, such consent not to be unreason- 
ably withheld in the case of a respectable and 
responsible tenant ; and there was a proviso for 
re-entry on breach of any of the covenants, or if 
the lessee should (inter alia ) execute an assign- 
ment for the benefit of his creditors. The 
trustee entered into possession of the demised 
premises, but no legal assignment of them was 
executed. The lessor brought an action of eject- 
ment against the defendant founded upon an % 
alleged forfeiture for breach of covenant. 

Held — that as the plaintiff had failed to prove 
that there had been any assignment at law 
within the covenant, the alleged forfeiture did 
not exist. 

Held, also, that sect. 14, 'sub-sect. 6 (i.), of 
the Conveyancing Act, 1881, only applies to a 
covenant or condition which upon its face is an 
j absolute covenant or condition against assigning 
or disposing of the land leased, and that the 
plaintiff had not made out that the condition 
against assignment for the benefit of creditors 
came within sub-sect. 6 (i.). Consequently the 
i defendant ought to have been served with the 
notice specifying breaches required by sect. 14, 
and not the trustee. 

Decision of Ridley, J. (68 L. J. Q. B. 848 ; 81 
L. T. 294 ; 15 T. L. R. 466) reversed. 

Gentle r. Faulkner, [1900] 2 Q. B. 267 ; 69 

[L. J. Q. B. 777 ; 82 L. T. 708 ; 16 T. L. R. 

397— C. A. 

176. Estate or Interest in a Theatre — Exclusive 
Licence and Right to use Refreshment Rooms at 
a Theatre — Breach. ] — In the lease of a theatre 
the lessee covenanted not to assign, demise, or 
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otherwise part with the indenture, or any estate 
or interest therein, for all or any part of the 
term, to any person without the licence of the 
lessor, such consent not to be unreasonably with- 
held. There was a proviso for re-entry on breach 
of any covenant in the lease. At the date of the 
lease a refreshment eontiactor had the exclusive 
right to supply refreshments in the theatre. By 
a subsequent agreement the lessee, who was 
therein described as landlord, granted to the 
refreshment contractor, who was therein described 
as the tenant, the free and exclusive licence and 
right to the use of all the refreshment rooms, bars, 
smoke room, wine cellars, and offices, and the 
exclusive privilege of advertising and Jetting 
spaces for advertisements in the said rooms. No 
licence was obtained from the lessor for this 
agreement. 

Held— that the real intention of the parties 
was that one person should be exclusively the 
refreshment contractor, and the other, who was 
the lessee of the theatre, sho .Id have certain 
control and certain powers in dealing with that 
part of the theatre which was reserved for re- 
freshments ; and that thuugu the instrument was 
most unfortunately iramed in the form of a lease 
theie was nothing in the language of the instru- 
ment which prevented the giving effect to the 
real intention of the parties. 

Decision of the 0. A. {sub nom. Daly v. 
Edwardes, (1901) 49 W. R. 244 ; 83 L. T. 548; 1 7 
T. L. R. 115) affirmed. 

Edwardes t\ Barrington, (1902) 50 W. R. 

[358 ; 85 L. T. 050; 18 T. B. R. 169 — 

H. L. (E.). 

177. 44 Fine or Sinn of Money in the Mature 
of a Fine" — Co tenant by Assignee to pay Rent — 
Liability of Assignee— Conveyancing Acts , 1881 
(44 & 45 Viet a. 41), s. 2 (ix.) ; and 1892 
(55 & 5(5 Viet. e. 13), s. 3.]- By sect. 3 of the 
Conveyancing Act, 1892, in all leases containing 
a covenant against assignment, underletting, or 
parting with the possession without consent, 
such covenant shall, unless the lease contains 
an express provision to the contrary, be deemed 
to be subject to a proviso that no tine or sum of 
money in the nature of a fine shall be payable 
for or in respect of such con-enr. 

A lease contained a covenant by the lessee 
not to assign without the consent of the lessor, 
such consent not to be unreasonably or capri- 
ciously withheld. The assignee of the lessee 
applied to the lessor for his consent to assign to 
the defendant, and the lessor required as a 
condition to giving his consent that the defen- 
dant should covenant to pay the rent during the 
remainder of the term. A covenant to that 
effect was accordingly entered into, the consent 
was given, and the assignment to the defendant 
was executed. The defendant subsequently by 
consent assigned the lease, and upon a quarter’s 
rent becoming due after this last assignment 
the lessor sued the defendant for it upon his 
covenant. 

Held — that, even assuming that the covenant 
came within the words of sect. 3, “ fine or sum 


of money in the nature of a fine,” the statute 
had not made the payment of a fine illegal, and 
the defendant, who was no party to the original 
lease, could not avail himself of the section as a 
defence to the action. 

Semble , per Vaughan Williams and Stirling, 
L.JJ., that the covenant was not within the 
above words of sect. 3 ; per Moulton, L.J., that 
it was. 

Waite r. Jennings, [1904] 2 K. B. 11 ; 75 

[L. J. K. B. 543 ; 54 VV. li. 5L1 ; 95 L. T. 1 ; 

22 T. L. R. 510— (J. A. 

178. 44 Fine or Sum of Money in the Mature of 
a Fine ” — Validity — Conveyancing Act , 1892 
(55 & 5(5 Vic', e. 13), .s\ 3.J — Where a lease 
contains an unqualified covenant against assign- 
ment without the consent of the lessor, sect. 3 of 
the Couveyancing Act, 1892, dues not render 
illegal the demand by the lessor from the lessee 
of a line forgiving consent to assign. It merely 
makes the demand of a fine something that is 
not contracted for, and does not prevent the 
parties from bargaining as to the terms upon 
which the consent shall be given. 

Decision of Channell, J. ([1907] 2 K. B. 494 ; 
76 L. J. K. B. 879 ; 97 L. T. 432 ; 23 T. L. R. 
548) affirmed. 

Andrew i\ Bridgman, [1908] l K, B. 596 ; 77 
[L. J. K. B. 272 ; 52 Sol. Jo. 148— C. A. 

179. 44 Fine or Sum- of Money in the Mature of 
a, Fine ” — Demand of Increased Rent — Covenant 
to Reside — Limited Company — Inability to Re- 
side — Conveyancing Act, 1892 (55 & 56 Viet. 
c. 13), s. 3. j — A lease of a licenced house con* 
tained a covenant by the lessee not to assign, 
transfer, underlet, or part with the possession of 
the premises without the consent of the lessor, 
such consent not to be unreasonably withheld. 
The lessee applied to the lessor for his consent to 
assign the premises to a brewery company, and 
the lessor replied that he would agree to an 
assignment to a private person only who would 
carry on the business as a free house, but that if 
the assignment was to a brewery firm the rent 
must be increased by £25 a year. The lessor 
imposed this latter condition because a tied 
house was less valuable to sell than a free 
house. 

Held — that the condition was a 44 fine or sum 
of money in the nature of a fine” within the 
meaning of sect. 3 of the Conveyancing Act, 
1892, and was one which the lessor could not 
impose; and that, therefore, the lessor had un- 
reasonably refused his consent, and the lessee 
might assign without further consent. 

But held— that the lessee having no cause 
of action against the lessor for withholding con- 
sent, was not entitled to the costs of the action 
brought to obtain the declaration. 

Jenkins i\ Price, [1907] 2 Oh. 229 ; 76 L. J. Oh. 

[507 ; 23 T. L. R. 008— Eady, J. 

On appeal : held that the covenant impliedly 
prohibited an assignment to a limited company, 
such as the proposed assignees were ([1908] 1 Ch. 
10 ; 77 L. J. Oh. 41 ; 97 L. T. 734 ; 14 Manson 
343 ; 24 T. L. R. 70—0. A.). 
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180 . Injunction — South Australia .] — A lease 
contained a covenant that the lessee, the person 
who for the time being stands in that relation to 
the lessor, should not assign to any person 
without the lessor’s consent. The assignees from 
the original lessees re-assigned to the lessees ; the 
lessor refused his consent. It was admitted that 
the covenant ran with the land. 

Held — that the covenant applied to a re- 
assignment to the original lessees, and that it 
was a case for an injunction, as there was a 
threat to commit a clear breach of a plain 
contract expressed in a negative form. 

The doctrine expounded by Ld. Cairns, L.C., 
in Doherty v. Allman ( (1878) 8 App. Cas. 700 ; 
at pp. 719-20 ; 20 W. R. 513; 39 L. T. 129— 
H. L.) followed. 

McEacharn i\ Colton, [1902] A. C. 104 ; 71 
{L. J. F. C. 20— P. C. 

181 . “Mines, Powers , Authorities, and Pre- 
mises ” — Sale by Lessee of Marl to be gotten by 
Purchasers .] — The plaintiff demised to the 
defendant for a term certain quarries of hard 
and soft limestone, with full power and authority 
to work the quarries ; and the defendant cove- 
nanted not to “ assign, demise or part with the 
said mines, powers, authorities, and premises, or 
any part thereof whatsoever, for the whole or 
any part of the term.” There was a right of 
re-entry for breach of covenant. The defendant 
sold to certain purchasers marl to be, gotten by 
them from the lands included in the above 
demise, and the purchasers in pursuance thereof 
worked the marl and took it away. 

Held — that the plaintiff had made out a 
primd facie case of breach of covenant, and 
that he was primd facie entitled to an interim 
injunction until the trial of the action to restrain 
the further working of the quarries. 

Decision of Farwell, J. (17 T. L. R. 199) 
affirmed. 

Mostyn (Lord) v. Mang-kr, (1901) 17 T. L. R. 

[281— C. A. 

182 . Mortgage by Sub-demise — Writ issued by 
Mead Lessor — Election to forfeit Lease — Distress 
by Mesne Landlord — Wrongful Distress.’] — The 
plaintiff originally held a long lease of certain 
premises with a covenant not to assign or under- 
let without consent. He assigned the lease with 
the proper consent to B. ; and B. thereupon 
gave him a yearly tenancy of the premises, and, 
without the lessor’s consent, mortgaged them 
by way of sub-demise. Subsequently the mort- 
gagees put in the defendant H. as receiver, and 
the lessor, learning of the sub-demise, served a 
writ claiming possession ; the writ gave no 
particulars, and the plaintiff paid H. the rent 
for the next quarter; but, on the writ being 
amended so as to show a distinct claim for 
forfeiture on the ground of the sub-demise, he 
refused to pay to 11. the rent subsequently 
accrued due. H. distrained, and plaintiff 
brought this action for wrongful distress against 
H. and the mortgagees’ solicitors, 

B.D, — YOL. II, 


Held — that he could recover, for (1) a mort- 
gage by sub-demise (just as a mortgage by assign- 
ment) is a breach of a covenant not to assign or 
underlet ; (2) the lessor by serving his writ 
irrevocably elected to avoid the tenancy, and 
therefore there was no tenancy existing to sup- 
port the distress, though judgment for possession 
had not yet been obtained ; (3) even if the pay- 
ment of one quarter’s rent before the amend- 
ment of the writ could have estopped the plaintiff 
from saying that no tenancy was existing, the 
circumstances prevented such estoppel. 

Grimwood v. Moss ((1872) L. R. 7 O. P. 360 ; 
41 L. J. C. P. 239 ; 20 \Y. R. 972 ; 27 L. T. 68) 
approved. 

Serjeant v. Nash, Field & Co. and Another, 

[1903 J 2 K. B. 304 ; 72 L. J. K. B. 630 ; 89 
L. T. 112 ; 19 T. L. R. 510— C. A. 

183 , Proviso for Re-entry on Bankruptcy or 
Breach of Covenant — Lessee adjudicated Bank- 
rupt on his own Petition — Peaceable Re-entry — 
Statutory Notice — Conveyancing and Laio of 
Property Act , 1881 (44 & 45 Viet. c. 41), s. 14, 
sub-ss. 1, 2, 6 — Conveyancing and Law of Property 
Act, 1&92 (55 &: 56 Viet. c. 13), s. 2, sub-s. 2 — 
Bankruptcy Rules , 1886, r. 190.] — A lease con- 
tained a covenant by the lessee not to assign 
the demised premises without the consent in 
writing of the lessor, and a proviso for re-entry 
if the lessee should become bankrupt, or file any 
petition under the bankruptcy laws. In January, 
1901, the lessee filed his own petition, expressly 
asking for adjudication ; and on January 18th a 
receiving order was made ; and on the same day 
he was adjudicated a bankrupt. On January 22nd 
the lessor peaceably entered upon the premises, 
alleging that under the proviso for re-entry the 
lease was determined by the bankruptcy or 
petition. He did not give the statutory notice 
required by sect. 14 of the Conveyancing Act, 
1881. The trustee moved for a declaration 
that he was entitled to the lease and for 
possession. 

Held — ( 1) that assuming the case to have 
been one in which by sub-sect. 1 of sect. 14 of 
the Conveyancing Act, 1881, the statutory notice 
was required to be given as a preliminary to 
the exercise of a right of re-entry for breach of a 
covenant or condition in a lease — the statutory 
notice was necessary as a preliminary to re-entry 
without action, e.g peaceable entry ; (2) that 
the trustee was entitled to the premises as far as 
the case depended on forfeiture for bankruptcy ; 
(3) that the adjudication of bankruptcy did not 
justify the entry without notice as being or 
involving a breach of his covenant not to assign 
without the consent of the lessor. 

In re Riggs, Ex Parte Lovell, [1901] 2 K. B. 

[16 ; 70 L. J. K. B. 541 ; 49 W. R. 624 ; 84 
L. T. 428 ; 8 Mans. 233— Wright, J. 

184 . Pi •aviso for Re-entry on Liquidation 
Compulsory or Voluntary — Notice — Conveyanc- 
ing and Law of Property Act, 1881 (44 &i 45 Yict. 
£. 4 1), s. 14, sub-ss. 1, 6 — Conveyancing and Law 
of Property Act , 1892 (55 & 56 Yict. <?. 13), $. 2, 
sub-s. 2.] — A lease granted by the plaintiffs’ pre- 
decessors contained a covenant against assigning 

17 
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or underletting without the consent of the lessors, 
and also a proviso for re-entry if the lessees 
should commit any breach of covenant, or if 
(inter alia) the lessees, being a company, should 
enter into liquidation, whether compulsory or 
voluntary. The lease was, with the consent of 
the lessors, assigned to the defendants, who were 
an individual and a limited company. The 
defendant company went into liquidation, not in 
consequence of insolvency, but for the purpose 
of being reconstructed, and, having agreed to 
sell the lease to a new company, let the new 
company into possession pending the com- 
pletion of the purchase, the new company under- 
taking to pay all rents, rates, and outgoings. 
Within a year of the liquidation the plaintiffs 
commenced an action to recover possession under 
the proviso for re-entry. 

Held — (1) that the proviso for re-entry if the 
lessee company should enter into liquidation was 
a condition running with the land ; (2) that the 
defendant company had entered into liquidation 
within the meaning of the proviso ; (3) that b} r 
virtue of sect. 2, sub-sect. 2 of the Convey- 
ancing Act, 1892, notice under sect. 14 of the 
Conveyancing Act, 1881, was necessary before 
the plaintiffs could enforce a forfeiture on the 
ground of the liquidation of the defendant 
company ; and (4) that the letting of the new 
company into possession did not constitute a 
breach of the covenant against assigning or 
underletting. 

Judgment of Hawkins, J. ( [1898] 2 Q. B. 259 ; 
67 L. J. Q. B. 747 ; 79 L. T. 116 ; 14 T. L. E. 
407) reversed. 

Horsey Estate, Ld. r. Steiger, [1899] 2 Q. B. 

[79 ; 68 L. J. Q. B. 743 ; 47 W. K. 644 ; SO 
L. T. 857 ; 15 T. L. E. 367— C. A. 

Approved in Fryer v. Ewart, No. 138, supra. 

185 . Proviso in Licence — “ Not to be unreason- 
ably or arbitrarily Withheld ” — Declaration .'] — 
The lessee of a fiat covenanted that he would not 
assign it without licence in writing, such licence, 
however, not to be unreasonably or- arbitrarily 
withheld. 

On the lessee proposing to assign the flat to 
one J. H. H., a licence was offered to him with 
the proviso : “ This consent is granted upon the 
terms and conditions that, if in consequence of 
the said assignment the rateable value of the 
said hereditaments and premises is increased, you 
and the said J. H. H., or one of you, will on 
demand pay to the company (the lessors) any 
• future increase of rates, taxes, charges, assess- 
ments, or impositions whatsoever assessed or 
imposed inconsequence of the said assignment/' 
The lessee brought an action against the company 
claiming a declaration. 

Held — that the company was not entitled to 
insist on the provifo, or any proviso to the like 
effect, and that the plaintiff might assign the 
flat to J. H, H., without any further consent : 
And a declaration was made accordingly. 
Young v. Ashley Hardens Properties, Ld., 
[87 L. T. 547— Joyce, J. 


On appeal, held, that the decision of the 
judge was correct. The lessor is not bound to 
give any reason for refusing his consent ; but if 
he chooses to give a reason, and the Court dis- 
approve of it as being arbitrary, the Court can 
and will make such a declaratory order as had 
been made in this case. 

ri9031 2 Ch. 112 ; 72 L. J. Ch. 520 ; 88 L. T. 

[541— C. A. 

186 . Reasonable Condition of Licence — Licence 
not to be unreasonably Withheld — Landlord* 
occupying Part of Dull ding.] — Where a land- 
lord occupies part of a building and has let 
another part to a tenant who has covenanted not 
to assign or sublet without the landlord’s con- 
sent, such consent not to be withheld unreason- 
ably, it is not unreasonable for the landlord, 
before granting licence to sublet, to ask for what 
purpose the part sublet is to be used, and to 
stipulate for a similar covenant between the 
sub-lessee and himself. 

Ee Spark's Lease, Berger r. Jenkinson, 

[1905] 1 Ch. 456; 74 L. J. Ch. 318 ; 53 W.E. 

376 ; 92 L. T. 537— Eady, J. 

187 . Sub-letting — Sub-lease by Permission — 
Sub-lessee Letting without Permission — Whether 
Sub-lessee an “ Assign ” within the Covenant .] — 
A tenant covenanted “for himself, his heirs, 
executors, administrators, and assigns” not to 
assign, under-let, or part with the possession of 
the demised premises without his landlord’s con- 
sent. He under-let part of the premises with 
such consent, and the under-lessee again sub-let 
without permission. 

Held — that the under-lessee was not an assign ; 
and that, therefore, the lessee’s covenant had not 
been broken. 

Villiers v. Oldcorn and Others, (1904) 20 
[T. L. E. 11— Charmell, J. 

XVI. EFFECT OF ASSIGNMENT ON COVE- 
NANTS. 

(a) Assignment of Lease. 

188 . Covenant Running with Land — User — 
Covenant not to use Premises so as to be a Nuisance 
— Covenant to Pay fixed Sum as Liquidated 
Damages if Premises used for Immoral Purpose 
— Scienter — Penalty or Liquidated Damages.] — 
A lessee of certain flats covenanted (inter alia') 
that “he . . . and his assigns . . . shall not 
do or suffer anything which shall be, or tend to 
the annoyance, nuisance or damage” of the 
reversioner or his tenants; and “that, in case 
the said premises shall be used as a brothel or 
bagnio , or as a disorderly house, or for any 
immoral purpose, the lessee, his executors, 
administrators or assigns shall (without pre- 
judice to the proviso for re-entry hereinafter 
contained or any other remedy by way of 
injunction or otherwise) pay . . . the sum of 
£800 by way of liquidated damages for each and 
every case of such user, and not by way of 
penalty.” Upon proof of user for immoral 
purposes : — 

Held— ( 1) that the covenant bound the 
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assignee of the lease ; (2) that it was not neces- 
sary for the lessor to prove scienter on the part 
of the lessee ; and (3) that the £800 could not 
be regarded as a penalty. 

Lord Howard de Walden v. Barber and 

[ANOTHER, (1903) 19 T. L. B. 183—Wright, J. 

189 . Covenant Running with the Land — Lease 
and Under-lease — Covenant by Under-lessor to 
Perform Covenants in Lease — Covenant to Repair 
— Covenant to Indemnify.'] — A lease of land con- 
tained a covenant by the lessee to keep all build- 
ings erected on the land in repair, with a proviso 
for re-entry on breach of the covenant. Part of 
the land comprised in the lease was under-let, the 
under-lease containing a covenant by the under- 
lessor, his executors, administrators, and assigns, 
to perform the several covenants and conditions 
contained in the indenture of lease so far as the 
same related to or affected that part of the pro- 
perty included in the lease but not demised by 
the under-lease. The under-lease also contained 
a proviso that the covenants on the part of the 
under-lessor were entered into with the intention 
of binding him and his representatives only 
while he or they continued to hold the reversion, 
and of binding, so far as could be, any other 
person or persons for the time being entitled to 
the reversion. Subsequently the lease became 
vested in the defendant, and the plaintiff became 
assignee of the under-lease. The defendant failed 
to perform the covenant in the lease to repair 
certain houses erected on that part of the land 
not comprised in the underlease, and the assig- 
nee of the reversion expectant on the lease 
recovered judgment for possession of the whole 
of the property comprised in the lease, and the 
plaintiff was ejected. In an action to recover 
damages for breach of the covenant in the 
underlease : — 

Held — that the covenant was merely col- 
lateral, and did not run with the land, and that, 
therefore, the plaintiff could not recover. 

Decision of Jelf, J. ([1907] 1 K. B. 612; 76 
L. J. K. B. 314 ; 96 L. T. 364 ; 23 T. L. B. 225) 
affirmed, 

Dewar v. Goodman, (1907) 24 T. L. B. 62 — 

[C. A. 

190 . Covenant Running with the Land — Lease 
by Mortgagee — Lease Granted as “ Agent ” — 
Right of Purchaser to Sue on — Covenant as to 
Removing Hay or Manure.]— B. was collector of 
rents for B. and also mortgagee of his farm, but 
was not in possession of it. By an agreement 
under seal, B., “as agent, hereinafter called ‘ the 
landlord,’ ” let the farm to S. on a yearly tenancy ; 
the latter bound himself not to sell or remove 
hay or manure. B., as mortgagee, subsequently 
sold the farm to C., who now sought to enforce 
the agreement as to hay and manure against S. 

Held — that the lease was a lease by a mort- 
gagee, and that the words “ as agent 55 did not 
prevent its operating on his legal estate ; and 
that, therefore, his assignee C. could enforce any 


term in the agreement which, like the one in 
question, ran with the land. 

Chapman t\ Smith, [1907] 2 Ch. 97 ; 76 L. J. Ch. 

[394 ; 96 L. T. 662— Parker, J. 

191 . Executors of Assignee — Covenant to Re- 
pair — Breach before A ssig nment — Assign-men t 
by Executors “ as Trustees ” — Liability of 
Assignee of Executors on Covenant to Indemnify.] 
— A lease which contained a covenant by the 
lessee and his assigns to keep the houses com- 
prised therein in repair, became vested in the 
defendants as the executors of the assignee of 
the lease. The houses were out of repair, and 
the defendants agreed to sell them to a purchaser 
for the residue of the term. On the same day 
the plaintiff, who was entitled to the reversion 
on the determination of the lease, served notice 
upon the defendants that the houses were out 
of repair, giving particulars of the breaches of 
covenant complained of. The defendants subse- 
quently executed, “ as trustees,” an assignment 
of the lease of the houses to the purchaser, who 
knew of their condition and of the service of the 
notice, and the purchaser covenanted that he 
would thenceforth pay the rent reserved by the 
lease, and observe ancl perform the lessee’s cove- 
nants therein contained, and from the payment 
and performance thereof respectively would keep 
indemnified the defendants, and the estate and 
effects of their testator. The houses not having 
been put into repair, the plaintiff brought an 
action against the defendants to recover damages 
for breaches of the covenant to repair specified 
in the notice, and the defendants served a 
third-party notice on the purchaser, claiming 
indemnity from him under his covenant to 
indemnify. 

Held — that the defendants were entitled to 
an indemnity from the assignee against their 
liability for the breaches of the covenant to 
repair. 

Gooch t\ Clutterbuck, [1899] 2 Q. B. 148 ; 

[68 L. J. Q. B. 808 ; 47 W. B. 609 ; 81 L. T. 

9 ; 15 T. L. B. 432— C. A. 

192 . Option to purchase Freehold — “ Assigns ” 
— Equitable Assignee — Possession — Waiver of 
Notice of Exercise of Option — Estoppel.] 

Held, by Bomer, J., that an equitable assignee 
of the legal owner of a lease, although in posses- 
sion and paying the rent reserved by the lease, 
is not an “ assign ” within the meaning of a 
covenant therein giving a right of pre-emption 
of the freehold to the lessee, his executors, 
administrators, or “ assigns ” ; and therefore the 
plaintiff as such assignee, was not entitled in 
equity, as against the lessor or his assigns, to 
enforce such right of pre-emption. 

Cox v. Bishop ( (1857) 8 D. M. k G. 815 ; 26 
L. 3. Oh. 389 ; 5 W. B. 487) followed. 

Held, on appeal, that, upon the facts, the 
defendant (an assignee of the lessor) had waived 
his right to receive notice of the plaintiff’s option 
to purchase the freehold, and, therefore, was pre- 
cluded from taking the objection that the plain- 
tiff was not entitled to exercise the right of 
pre-emption. 
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Decision of Homer, J. ([18991 1 Gh. 86 ; 68 
L. J. Gh. 18; 47 W. R. 93 ; 15 T. L. R. 23) 
reversed. 

Eriary, IIolboyd & Healey’s Breweries, 

[Ld. v. Singleton, [1899] 2 Ch. 261 ; 68 

L. J. Ch. 622 ; 47 W. R. 662 ; 81 L. T. 101 ; 

15 T. L. R. 448— C. A. 

193 . Lease — Option to Purchase Freehold — 
Pule against Perpetuities — Proviso running with 
Land.] —A lease of land for 99 years contained 
a clause which provided that in case the lessee, 
his heirs or assigns, should at at any time during 
the term become desirous of purchasing the fee 
simple of the demised land or any portion thereof 
not less than one acre, for a specified sum, then 
upon the receipt of the amount of the purchase- ; 
money for the same, the lessor, his heirs or 
assigns, would execute a conveyance or other 
assurance of the land in favour of the lessee, his 
heirs and assigns. 

Held, by Warrington, J., that the above 
option to purchase was void as creating an 
executory interest in land which might arise 
after the period allowed by the rule against 
perpetuities. 

London 4* South Western *By. Co. v. Gonrn 
((1882) 20 Ch. D. 562 ; 51 L. J. Ch. 530 ; 30 W. R. 
620 ; 46 L. T. 449 — O. A.) followed ; Muller v. 
Trafford ([1901] 1 Ch. 54 ; 70 L. J. Ch. 72 ; 49 
W. R. 132— Farwell, J., No. 43, mpra') discussed. 

Held, by the C. A., that such a covenant 
could not run with the land so as to be enforce- 
able by the lessee’s assignee, for it did not 
directly affect or concern the land regarded as 
the subject matter of a lease, and had nothing 
to do with the tenancy or its term ; scon hie, also, 
the option was void for remoteness. 

Decision of Warrington, J. (53 W. R. 203 ; 92 
L. T. 292 ; 21 T. L. R. 78) affirmed on other 
grounds. 

Woodall r. Clifton, [1905] 2 Ch. 257; 74 

[L. J. Ch. 555 ; 54 W. R. 7 ; 93 L. T. 257 ; 21 
T. L. R. 581— C. A. 

194 . Sub-lease by Assignee by tray of Mortgage 
— Sub-lessee in Possession — Lessees compelled to 
pay Pent — Bight of Action by Lessees against 
Mortgagee-Privity of Estate.]— The plaintiffs, 
being the lessees of premises, assigned their term 
to P., who sub-let the premises to the defendants 
for the residue of the term, except the last day, 
by way of mortgage. The mortgage contained 
a covenant on the part of the defendants that, 
if they entered into possession of the premises 
under their powers, or received the rents and 
profits, they would pay the rent reserved by the 
original lease. The defendants entered into 
possession, and P. became bankrupt. The defen- 
dants did not pay the rent reserved by the 
original lease, which accrued due while they 
were in possession, and the lessor compelled the 
plaintiffs to pay it, who sued the mortgagee to 
recover the amount so paid by them. 

Held — that the plaintiffs were not entitled , 
to recover from the defendants the amount so ; 


. paid for rent, as there was no contract or privity 
; of estate between them. 

Moyle v. Garrett ((1870) L. R. 5 Ex. 132 ; 39 
L. J. Ex. 69; 22 L. T. (n.s.) 1 343 ; and (1872) 
E. R. 7 Ex. 101 ; 41 L. J. Ex. 62 ; 20 W. R. 416 • 
26 L. T. (N.s.) 367) explained. 

Bonner v. Tottenham and Edmonton Per- 
manent Investment Building Society 

[1899] 1 Q. B. 161 ; 68 L. J. Q, B. 114 ; 47 

W. R. 161 ; 79 L. T. 611 ; 15 T. L, R. 76— 

C. A. 

(b) Assignment of Reversion. 

195 . Continued Liability of Assignor on ex- 
press Covenants — Covenant to carry out Award 
when made— (32 Hen. 8, c. 34), ss. 1, 2.] — A 
lessor, who has demised premises by a lease 
under seal, and then assigns his reversion, 
remains liable upon express covenants in such 
lease to his lessees and their assigns. 

Where a lease contained a covenant by the 
lessor to carry out repairs, the amount of which 
was the subject of a pending arbitration under 
an expired lease between the same parties : — 

Held— that the lessor, though he subsequently 
assigned his reversion, could be sued for a breach 
of such covenant by assignees of the term. 

Eecles v. Mills ([2898] A. C. 360; 67 L. J. 
P. C. 25 ; 46 W. R. 398 ; 78 L. T. 206— P. 0., 
infra) — dictum of Lord Macnaghten approved 
and followed. 

Stuart and Others r. Joy and Another, 

[1901] 1 K. B. 362; 73 L. J. K. B. 97; 90 
L. T. 78 ; 20 T. L. R. 109—0. A. 

196 . Covenant running with Mcvcmm — 
Whether incident to Pclation of Landlord and 
Tenant ov preparatory to it.] — The burden of a 
covenant in a lease incident to the relation of 
landlord and tenant falls on the specific devisee 
of the estate, but the burden of a covenant to do 
something preparatory to the complete establish- 
ment of that relation falls upon the general estate 
of the lessor. 

A lease contained a covenant that the lessor 
would, within a year, lay down a specified quan- 
tity of land in grass ; it also contained a declara- 
tion u that there shall not be implied in this 
lease any covenant or provision whatever on the 
part of either of the parties.” 

Held (reversing the judgment of the Court 
below)— that the covenant, as qualified by the 
declaration, was a condition of the letting, not a 
condition of the lease, and did not run with the 
reversion, but that the general estate of the lessor 
was liable in damages for the breach of it. 

Marshall v. Holloway (5 Sim. 186) discussed ; 
Hansel v, Morton (22 Ch. I)iv. 769) explained. 

Eccles v. Mills, [1898] A. C. 360; 67 L, J. 

[P. O. 25 ; 78 L. T. 206; 14 T. L. R. 270 ; 46 
W. R. 398— P. C. 

197 . Lease by Tenant for Life — Covenant by 
Lessor and Assigns — Death of Lessor— Liability 
of Executors — Covenant and Proviso ■ — Construc- 
tion .] — A. a tenant for life, under the powers of 
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Effect of Assignment on Covenants — Continued. 

the Settled Land Acts granted to B a lease con- 
taining the following covenant : “ And the lessor 
hereby for himself and his assigns covenants 
with the lessee that he will pay the tithe rent- 
charge on the said premises, also that he the 
assignor or his assigns or the succeeding tenants 
will at the expiration or sooner determination of 
the said term take and pay for the growing 
crops and manure then upon the said demised 
premises and the unexhausted tillages and dress- 
ings according to the custom of the country at a 
fair valuation to be made by two valuers, one to 
be chosen by each party, or, in the event of their 
differing, then by a third person to be chosen by 
such valuers.” . . . “ Provided also that in the 
event of the lessor or his assigns at any time or 
times and from time to time desiring during 
the said term to resume possession of any of the 
lands (but not the house, garden, building, or 
yards) comprised in this demise for any purpose 
other than agriculture it shall be lawful for him 
and them so to do upon giving to the lessee, his 
executors, administrators, or assigns, or leaving 
upon some part of the demised premises three 
calends months’ notice in writing of such 
desire, and thereupon at the expiration of such 
notice a reduction of ” rent should be made, 
“ and the lessor or his assigns shall . . . pay to 
the lessee, his executors, administrators, or 
assigns, for the growing crops,” &c., “and for 
the unexhausted tillages and dressings the like 
amount as he or they would be entitled to upon 
quitting, pursuant to the covenant of the lessor 
in that behalf before contained.” A. having 
died, the owners of the fee sold a certain portion 
of the demised property to a company, subject to 
the tenancy and to the payment of compensa- 
tion, &c., under the lease. The plaintiffs (B.’s 
executors) paid rent in respect of this portion to 
the company, and, notice having been given by 
the company to the plaintiffs that they intended 
to resume possession, it was agreed that the 
company should pay the plaintiffs £50 in respect 
of the unexhausted improvements. The plain- 
tiffs could not obtain this amount, and they 
then sued A.’s executors on the covenant in the 
lease. 

Held — that, upon the true construction of 
the proviso, it was not a covenant binding A.’s 
executors to pay compensation if the owners for 
the time being failed to fulfil their obligations 
under it. 

Bath v . Bowles, (1906) 93 L. T. SOI— Div. Ct. 

198 . Mortgage by Lessor — Assignees of Mort- 
gagor — “ Assigns * of a Lessor ” — Action by 
Assignees to recover Possession for Breach of 
Covenants — “ Notice specifying the particular 
Breach” — Judicature Act , 1873 (36 & 37 Viet. 
6’. 66), s . 25, subs. 5 — Conveyancing and Law of 
Property Act , 1881 (44 & 45 Viet, c . 41), s. 14, 
sub-ss. i, 3.]— An action was brought by the 
assignees of the equity of redemption to recover 
possession for a forfeiture and for mesne profits. 
The plaintiffs had since 1887 been in possession of 
the equity of redemption, and had received the 
rents and profits. The mortgagees took no 
actual steps, but as to the first mortgagee, who 


had the legal estate, an order was made at 
chambers that he should be joined at the trial if 
the judge should think it necessary, and he was 
so joined at the trial. The second mortgagee- was 
also willing to be made a party. 

Held, that while sect. 25, sub-sect. 5, of the ~ 
Judicature Act, 1873, gives the mortgagor legal 
rights which he had not before, it does not give 
to a mortgagor any power of re-entry or right of 
forfeiture which he had not before. The mort- 
gagee alone can elect to re-enter for a forfeiture. 
A mortgagor, when the equity of redemption is 
in him, and he is in possession of land subject to 
a lease, cannot therefore re-enter for breach of a 
covenant to repair. 

Judgment of Ridley, J. (68 L. J. Q. B. 988 ; 
81 L. T. 542) reversed. 

Matthews v. Usher, [1900] 2 Q. B. 535 ; 69 

[L. J. Q. B. 856 ; 49 W. R. 40 ; 83 L. T. 353 ; 

16 T. L, R. 493— C. A. 

And see Ho. 137, supra. 


LAND TAX. 

1. Hospitals— Lands belonging to Hospitals in 
Hand or in Occupation of Tenants — Exemption 
— Land Tax Act , 1797 (38 Geo. 3, c. 5), 
ss. 25-29.] — Certain lands with buildings on 
them were the property of St. Thomas’, 
St. Bartholomew’s, and Bridewell Hospitals. 
The lands had been so since 1622. From 1780 
down to the present time, with the exception of 
the year 1835, they had been under leases to 
tenants. Down to 1835 the leases always con- 
tained covenants by the lessees to pay all rates 
and taxes. In 1835 the lands were in hand. 
Since 1835 the covenants had been to pay land 
tax specifically and all other rates and taxes. 
During the periods when the lands were on lease 
the tenants were always assessed to the land tax 
and paid it. In 1835 the hospitals were assessed 
and paid. The assessments earlier than 1 780 could 
not be found. The defendant, as tax-collector, 
claimed land tax payable on January 1st, 1899. 

Held — that the lands belonged to the hospitals 
on or before March 25th, 1693, and the explana- 
tion of the fact that the hospitals paid tax from 
1780 down to the Land Tax Act, 1797, was that 
when each annual Act passed there was already 
a covenant which properly brought the property 
in question under the operation of what is now 
sect. 27 of the Land Tax Act, 1797, and it was 
erroneously supposed both by the assessors and 
by the tenants that the section operated after 
the contracts existing when the Act was made 
perpetual had run out ; that the single case of 
payment in 1835 could not be said to have any 
serious weight ; and that the plaintiffs were 
entitled to a declaration that the lands in ques- 
tion were not liable to land tax, whether in the 
hands of the plaintiffs or in those of the tenants. 

St. Thomas’, St. Bartholomew’s ahd Bride- 

[well Hospitals r. Hudoell, [1901] 1 

Q. B. 364 ; 70 L. J. Q. B. 115 ; 65 J. P. 149 ; 

83 L. T. 677 ; 17 T. L. R. 86- Div, Ct, 
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2. Public Conveniences wider Street — Whether 
Assessable to Land Tax — Public Health ( London ) 
Act, 1891 (54 & 55 Viet. c. 76), ss. 44, 45— Land 
Tax Act , 1797 (38 Geo. 3, <?. 5), .9. 4.]— A metro- 
politan borough council constructed and main- 
tained public lavatories and sanitary conveniences 
beneath a street under the powers conferred 
upon them by the Public Health (London) Act, 
1891. 

Held (Mathew, L.J., dissenting) that the 
Council had not a mere easement over the site 
but such property in it as rendered them liable 
for land tax in respect of the conveniences 
(except so far as it had been redeemed), and 
that they were not exempt on the ground that 
the conveniences were designed for the use of 
the public. 

. Tunbridge Wells Corporation v. Baird ([1896] 
A. 0. 434 ; 65 L. J. Q. B. 451 ; 60 J. P. 7«8 ; 7-1 
L. T. 385 — H. L.) and Metropolitan By. v. Fowler 
([1893] A. C. 416 ; 62 L. J. Q. B. 553 ; 57 J. P. 
756 ; 42 W. R. 270 ; 69 L. T. 890— H. L.) 
discussed. 

Decision of Wright, J. ([1904] 1 K. B. 19 ; 73 
L. J, K. B. 8; 68 J. P. G7;-52W. R. 350; 89 
L, T. 562 ; 20 T. L. R. 36) reversed, 

Westminster Corporation v. Johnson; 

[Westminster Corporation v. Fuller, 

[1904] 2 K. B. 737; 73 L. J. K. B. 774 ; 68 

J. P. 549 ; 53 W. It. 4 ; 91 L. T. 334 ; 20 
T. L. R. 701 ; 2 L. G. R. 1378— C. A. 

3. Redemption — “Lands" — Un worked 
Minerals wider Land — Minerals Worked sub- 
sequently to Redemption — Minerals Included in 
Redemption — Land Tax Act , 1797 (38 Geo. 3, 
c. 5), s . 4 — Land Tax Redemption Act , 1802 
(42 Geo. 8, c. 116), ss. 8, 38.]— Where, by a 
redemption contract, land tax is redeemed in 
respect of “lands,” the word “lands” includes 
everything down to the centre of the earth, 
unless at the time of redemption there is in 
existence a separate and distinct hereditament 
liable to be separately assessed. 

In the year 1800 land tax was redeemed in 
respect of certain “ lands ” under which there 
existed unopened seams of coal. Subsequently 
to the redemption mines were opened for the 
purpose of working the seams of coal, and the 
Land Tax Commissioners claimed to be entitled 
to assess such mines to land tax. 

Held — that the mines were not assessable. 

Newton, Chambers & Co., Ld. r. Hall, [1907] 

[2 K. B. 446 ; 70 L. J. K. B. 908 ; 71 J. P. 

388 ; 96 L. T. 743 ; 23 T. L. R. 511— Bray, J. 


4, Redemption — Recovery — Limitation — 
Periodical Payment — u lirnt ” — Land Tax 
Redemption Act , 1802 (42 Geo. 3, c. 116), 
s, 123 — Real Property Limitation Act , 1833 
(3 & 4 Will. 4, c. 27), ss. 1, 2— Real Property 
Limitation Act , 1874 (37 & 88 Viet. c. 57}, 
ss. 1 , 8.] — In 1874 P., the lessee, redeemed the 
land tax on certain property under the powers 
given by the Land Tax Redemption Act, 1802. 
A formal assignment of the benefit of the 
redemption was made afterwards to the plaintiff. 


The leases became, in 1885, vested in the defen- 
dant, who by mistake paid the land tax to the 
Commissioners thenceforth until the year 1900. 
The plaintiff, on receiving the certificate of 
redemption, put it away with his title-deeds, and 
forgot all about it until the year 1900. He 
brought an action to recover £9, being one 
annual payment, for which the tax was redeemed, 
due January 1st, 1900. 

Held — that the 2nd section of the Real 
Property Limitation Act, 1833 (read with the 
Real Property Limitation Act, 1874) applied ; 
that this was a periodical payment within the 
meaning of sect. 1 of the Real Property Limita- 
tion Act, 1833 ; that the right to recover it 
after the lapse of twelve years had gone ; and, 
therefore, judgment should be for the defendant. 

Decision of Div. Ct, ([1901] 2 K. B. 7; 70 
L. J. K. B. 556 ; 65 J. P, 533 ; 84 L. T. 684) 
affirmed. 

Skene *. Cook, [1902] 1 K. B. 682 ; 71 L. J. 

[K. B. 446 ; 50 W. R. 506 ; 86 L. T. 319 ; 18 
T. L. R. 431— C. A. 


LARCENY. 

See CRIMINAL LAW AND I’ROCEDURE. 


LAW SOCIETY. 

See Solicitors. 


LEAVE AND LICENCE. 

See Easements. 


LEGACIES. 

See Wills. 


LEGACY DUTY. 

See Death Duties. 


LEGITIMACY AND LEGITI- 
MATION. 

See Bastardy. 


LETTERS. 

See Contract. 
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LETTERS PATENT. 

See Patents and Inventions. 
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See also Copyright ; Discovery; Judg- 
ment, No. 8. 


I. LIBEL. 

(a) Fair Comment on Matter of Public 
Interest. 

1. Criticism in Newspaper — Limits of Com- 
ment — Judge and Jury.'] — When a plaintiff 
complains of* something which he admits to be 
criticism of a matter of public interest, it lies 
upon him to show that it is a libel, i.e,, that it 
travels beyond the limits of “ fair ” criticism ; 
and it is for the judge to say whether it is reason- 
ably capable of being so interpreted. 

“ Fair ” in this sense has nothing to do with 
what “ the ordinary reasonable man ” would 
regard as a correct appreciation of the work 
criticised ; and the jury have no right to sub- 
stitute their own opinion of the merits of such 
work for that of the critic, or try the “ fairness ” 
of the criticism by any such standard. 

Sem Me, in the case of a literary work there 
can hardly be “ unfair ” criticism ; for in order 
to be “ unfair v it must have passed altogether 
outside the domain of criticism. Thus it ceases 
to be criticism if it is irrelevant, or takes the 
form of an attack on the author’s character, or 
imputes to him something which be never wrote. 

The plaintiff, an author and actor, complained 
of a criticism of one of his plays ; it was admitted 
that there was no evidence of malice, no personal 
imputations, and no misrepresentation as to the 
contents of the play. The jury awarded £100. 

Held— that, on the principles laid down 
above, there was no evidence to support a 
rational verdict for the plaintiff. 

Merimle v. Carson ((1888) 20 Q. B. D. 275 ; 
02 J. P. 201 ; 30 W. K. 231 ; 58 L. T. 331—0. A.) 
and Henwood r. Harrison ((1872) L, li. 7 C. P. 


600 ; 41 L. J. C. P. 206 ; 20 W. R. 1000 ; 26 L. T. 
938) discussed and followed. 

M £ Quire v. Western Morning News Go. Ld. 
[1903] 2 K. B. 100 ; 72 L. J. K. B. 612 ; 51 
W. R. 689 ; 88 L. T. 757 ; 19 T. L. R. 471— 

G. A. 

2. Imputation of Motives.] — If a critic 
imputes to the person, whose acts he is criticis- 
ing, base and sordid motives not warranted by 
the facts, he cannot to an action for libel plead 
successfully the defence of ‘ ‘ fair comment.’’ 

Campbell v. Spottiswoode ( (1868) 32 L. J. Q. B. 
185 ; 3 B. & S. 769 ; 11 W. R, 509 ; 8 L. T. 201) 
followed. 

M Quire v. Western Morning News Co. ([1903] 

2 K. B. 100 ; 72 L. J. Q. B. 6i2 ; 51 W. R. 689 ; 
88 L. T. 757 ; 19 T. L. R. 471— C. A., supra) 
distinguished. 

Joynt v. Cycle Trade Publishing Co., 
[1904] 2 K. B. 292 ; 73 L. J. K. B. 752 ; 91 
L. T. 155— C. A. 

3. Malice — Evidence of ] — Where in an action 
for libel the defence is that the matter com- 
plained of is fair comment on a matter of public 
interest, extrinsic evidence is admissible to prove 
actual malice on the part of the writer thereof. 
Comment which is actuated by malice cannot be 
deemed fair. In this respect the defence of fair 
comment and the defence that the words were 
published on a privileged occasion stand on the 
same footing. 

Campbell v. Spottiswoode ((3 B. & S. 769 ; 32 
L. J. Q. B. 185) and Merimle v. Carson ((1888) 
20 Q. B. D. 275 ; 52 J. P. 261 ; 36 W. R. 231 ; 58 
L. T. 331 — C. A.) discussed. 

Thomas v. Bradbury, Agnew & Co., Ld. and 
[Another, [1906] 2 K. B. 627 ; 75 L. J. K. B. 
726 ; 54 W. R. 608 ; 95 L. T. 23 ; 22 T. L. R. 

656— C. A. 

4. Newspaper Report of a Meeting of Share- 
holders — “ Matter not of Public Concern ” — Law 
of Libel Amendment Act , 1888 (51 & 52 Viet. 
e. 64), s. 4.] — A report of any statement made at 
a meeting of shareholders of a public company, 
called with the object of obtaining . further 
capital, which is strictly confined to a discussion 
of the company’s financial position, is privileged ; 
but where a part of a report of a meeting where 
the chairman expressed his opinion or impression 
that the plaintiff, who had been dismissed, had 
been guilty of criminal conduct as a servant of 
the company, is not privileged, as such a charge 
ought not to influence any reasonable man -who 
contemplated either the buying or selling of 
shares or any other business transaction of the 
company. 

Ponsford v. The “Financial Times,” Ld., 
[and Hart, (1900) 16 T. L. R, 24S — 

Mathew, J. 

(b) Miscellaneous. 

5. Advertisements — Use of Physician's Name 
in an Advert isement of a Mineral Water — Injury 
to Property , Business or Profession.] — A 
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Libel — Continued . ; 

physician sued the defendant for libel because 
the defendant published in a leaflet, copies of 
which were circulated as advertisements, an 
allegation that the plaintiff was prescribing the 
defendant’s mineral water as an habitual drink, 
and had said that nothing had done his gout 
so much good. A verdict was found for the 
defendant. 

Held — that there was no libel, as the plaintiff 
had wholly failed to prove more than a user of 
his name by the defendant, and had failed to 
prove any injury done to him or his property, 
business or profession ; and that the plaintiff’s 
application for an injunction to restrain the 
defendant from continuing to publish the mat w 
complained of must be refused. 

Dockerell v. Dougall, (1899) 80 L. T. 551 
[15 T. L. B. 333 — C. A, 

6. Illegality — Money paid under Contract- 
Contract to publish Libellous Pamphlet — Bight 
to recover Money bach,'] — The plaintiff, against 
whom a verdict 'and judgment were pronounced 
in an action for breach of promise of marriage, 
prepared a manuscript dealing with the action, 
which contained certain defamatory statements. 
The plaintiff entered into a contract with the 
defendants through their agent, whereby the 
defendants agreed to print a certain number of 
copies of the manuscript, and the plaintiff paid 
them £50 on account, and gave them an indem- 
nity against any damages to which they might 
be liable owing to the printing of the manuscript. 
The plaintiff and the defendants’ agent knew, 
but the defendants did not know, that the manu- 
script contained libellous matter. The defen- 
dants had the manuscript set up in type and 
several proofs were struck, but they refused to 
perform the contract upon the ground that the 
manuscript contained libellous matter. The 
plaintiff claimed the return of the £50, and the 
defendants counterclaimed for the cost of the 
printing already done. 

Held — that the contract, being one to print 
and publish libellous matter, was illegal, and 
the plaintiff was not entitled to recover back the 
money paid under it ; and that, as the knowledge 
of the defendants’ agent must be taken to be the 
knowledge of the defendants, the latter were not 
entitled to recover on the counterclaim. 

Aptiioiip v. Neville & Co., (1907) 23 T. L. E. 

[575 — Pickford, J. 

7. Libel on a Deceased Person .] — An action 
will not lie in respect of a libel upon a deceased 
person, e.y,, a statement that he committed 
suicide. 

Broom v , Bitchie, (1905) 6 E\ 942— Ct. of Bess. 

(c) Practice. 

And see Pleading, Nos. 22, 28 ; Prac- 
tice and Procedure, Nos. 90-92. 

8. Costs — Pleading Justification and Privilege 
— Malice — Defendant's Allegatkms Untrue but 
made without Malice — Plaintiff disallowed 


Costs of Witnesses ichose Evidence was material 
on Questions of Justification and Malice.'] — An 
action was brought for libel and slander by a 
hay merchant against a member of Parliament. 
The statements complained of were that certain 
hay shipped by the plaintiff for the use of the 
forces in South Africa was rotten and liable to 
spontaneous combustion. The defendant pleaded 
justification and privilege. The jury found 
against the defendant on the issue of justification, 
but they found that the defendant had made the 
allegations without malice, and judgment was 
entered for the. defendant with costs. The 
plaintiff carried in a bill of costs, in which he 
included the expenses of witnesses who were 
called for the purpose of defeating the defendant’s 
plea of justification. 

Held — that as the evidence of such witnesses 
was also material to the question whether or no 
the defendant was actuated by express malice 
in making the allegations, the costs of those 
witnesses coukl not be allowed. 

The injustice of the rule that where a man 
has gone down to trial to prove untrue allega- 
tions he is to receive the costs of the witnesses 
whom lie adduced to prove that falsehood, laid 
down in Harrison v. Push ((185(5) 5 K. &, B. 
344 ; 2 Jur. (n.s.) 90 ; 25 L. J. Q. B. 99), can bo 
obviated by an order of the judge who tries the 
case. 

Brown r. Houston, [1901] 2 K, B. 855; 70 

[1,. J. Q. B. 902 ; 85 L. T. 1G0 ; 17 T.L. B. 083 

— C. A. 

9. Criminal Information — Threat to bring 
Action — Effect of. ] — A magistrate who had been 
libelled in the discharge of his duties as 
magistrate, and had demanded an apology, and 
threatened an action for damages, applied for a 
criminal information for libel. 

Held — that the rule nisi could not be granted, 
as the magistrate had disentitled himself to this 
particular remedy by choosing his forum and 
making the matter one of damages. 

Ex parte Pollard, (1901) 17 T. L. E. 773— 

[Div. Ct. 

10. Functions of Judge and Jury.] — Where a 
document is incapable of being a libel it is the 
duty of the judge to withdraw the case from the 
jury, but where the document is capable of being 
a libel the question of whether it is or is not fair 
comment, is one for the jury. 

Cooney v. Ed wain, (1898) 14 T. L. E. 34— 

[C. A. 

11. Interim Injunction — Picture Postcards 
— Bight to restrain publication of Portrait .] — 
The defendants published and sold, without the 
consent of the plaintiff, postcards, on which 
were coloured representations of the plaintiff 

| depicting imaginary incidents in her life ; and 
upon the plaintiff objecting, they did not with- 
draw them. The portraits of the plaintiff were 
stated to be unlike her. The plaintiff thereupon 
brought an action for an injunction to restrain 
the publication and sale of the postcards upon 
the ground that they were a libel upon her, or 
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that she was entitled to restrain the publication 
of a portrait of herself without her authority, 
and applied for an interim injunction. 

Held — that the Court would not grant an 
interim injunction, as no sufficient case had been 
made out on either ground. 

Corelli r. Wall, (1906) 22 T. L. R. 532— 

[Eady, J. 

12. Joinder of Defendants — Separate Causes 
of Action — Damages — Apportionment of Damages 
by Jury — New Trial.] — In an action for libel by 
the plaintiff against three defendants, A., B. and 
C,, A., one of the joint owners, and B., the 
publisher of the newspaper containing the 
libel, delivered a joint defence traversing all 
the allegations in the statement of claim and 
pleading fair comment. C,, the other joint 
owner of the newspaper and the writer of the 
libel, delivered a similar defence and counter- 
claimed for a libel published by the plaintiff 
against him. At the trial, the jury found a 
verdict for the plaintiff, with £110 damages, and 
they apportioned the damages, by permission of 
the judge, between the three defendants — £100 
against C., and £5 each against A. and B. ; they 
also found a verdict of sixpence damages on the 
counter-claim for the defendant C. 

Held, in the Q. B. Div., by Andrews and 
Boyd, JJ., and by the C. A., that the jury 
had no power to sever the damages, and that 
the judgments entered in accordance with the 
verdict should be set aside and a new trial 
ordered. 

Held, also, by the Q. B. Div. that the 
damages were excessive. 

Dawson r. McClelland and Others, [1899] 
f2 Ir. B. 486, 494— A. C. 

13. Joinder of Plaintiffs — Publication in 
same Document of different Persons — Ord. 16, 
r. l.J —Where a libel is published in the same 
words and in the same document of different 
persons they cannot be joined as plaintiffs in 
one action of libel. 

Smurtb watte v. Ilamiay ([1894] A. C. 494 ; 
63 L. J. Q. B. 737 ; 43 W.' B. 113 ; 71 L. T. 157 
— H. L. (E.)) followed. 

Booth v. Briscoe ((1877) 2 Q. B, D. 496 ; 25 
W. R. 838 — C. A.) considered and explained. 

Peddte r. Kyle, [1900] 2 Ir. B. 265— Q. B. 

TDiv. Ct. 

14. Misdirection — Justification — Fair Com- 
ment .] — In an action for libel against the pro- 
prietor of a newspaper, where the defendant 
pleads “justification” and “ fair comment/’ it 
is a misdirection to direct the jury that the 
statement complained of cannot be regarded as 
fair comment unless the justification be made 
out. 

It is for a judge to say, as a matter of law, 
whether a personal attack can be reasonably 
inferred from the statement of facts upon which 
it purports to be a comment, but it is for a jury 


to say whether (if the inference can be drawn) 
it ought to be drawn. 

DAKHYL v. LABOUCHERE, (1907) 96 L. T. 399 ; 

T23 T. L. R. 364— H. L. (E.). 

15. Particulars — Fair Comment.] — The plain- 
tiff advertised in a newspaper for a partner with 
£250 to complete the promotion of a colliery syn- 
dicate, and in answer to an applicant he sent him 
certain documents relating to the matter, which 
the applicant forwarded to the defendants, the pro- 
prietors of a financial newspaper. The defendants 
in an article purported to summarise the contents 
of the documents and commented upon them. 

In an action by the plaintiff for libel, the 
defendants pleaded that in so far as the words 
complained of consisted of statements of fact 
they were in their natural and ordinary signifi- 
cation true in substance and in fact, and in so 
far as they consisted of comment they were fair 
and bond fide comment upon a matter of public 
interest ; and they gave particulars which stated 
that the statements of fact in the words com- 
plained of were a true statement of matters 
appearing in the documents, and that the 
comments were fair comments upon the said 
facts and upon the plaintiff’s public invitation 
for money. The plaintiff applied for further 
and better particulars as to whether the defen- 
dants alleged that any of the statements made 
in the documents were untrue, and, if so, which 
of them. The Master and the judge made an 
order for “further and better particulars of 
justification.” 

Held — that the plea was not a plea of justifi- 
cation, but was only a plea of fair comment, and j 
that the plaintiff was not entitled to the ' 
particulars asked for. j 

Digby r. The “ Financial News,” Ld., (1906) 
[23 T. L. R. 117— 0. A. j, 

(d) Privilege. I 

16. Complaint made to Stewards of Race 
Meetings — Publication of Decision's, in the j 
“ Racing Calendar ” — Hearing Person against ; 
idiom Complaint made.] — Decisions, first, of the ! 
local stewards of the Jockey Club, secondly, of 
the fact that the Jockey Club had investigated 
the matter and had remitted it to the local , 
stewards, and, thirdly, of the local stewards on ; 
the second occasion, were published in the 

“ Racing Calendar.” j 

Held — that, assuming that the decisions of ! 
the Jockey Club were quasi- judicial, the decisions • 
were not of such general public interest as to 
make the occasion privileged ; the decisions ! 
were of interest to a section of the public — those 
interested in racing matters — but they were not ! 
of interest to the public as a whole ; that merely ! 
submitting to the jurisdiction of the local' 
stewards does not authorise the publication of; 
their decision in the “Racing Calendar” ; and that; 
committees of clubs, in dealing with complaints,; 
must follow, not exactly the rules of law, but: 
the requirements of natural justice — e.g that 
the person against whom a complaint is lodged 
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should be given a full opportunity of bringing 
his case before the tribunal. 

Hope v. 1’Anson and Weatherby, (1902) 18 
[T. L. R, 201 — 0. A. 

17 . Judicial Proceedings — Petition for Order 
for Reception of Lunatic — Defamatory Statement 
in Particulars — Lunacy Act , 1890 (53 & 54 Viet. 
e. 5), ss. 4, 5, 6, 9, 28, 317.]— -Proceedings insti- 
tuted by petition under the Lunacy Act, 1890, 
ss. 4 and 5, for a reception and detention order, 
are judicial proceedings, and therefore, a de- 
famatory statement made in the statement of 
particulars accompanying the petition is abso- 
lutely privileged. However, by sect, 317, a 
person making a wilful misstatement in a 
petition, statement of particulars or certificate, 
is guilty of a misdemeanour. 

Hodson v. Pare, [1899] 1 Q. B. 455 ; 68 L. J. 

[Q. B. 309 ; 47 W. R. 241 ; 80 L. T. 13 ; 15 
T. L. R. 171— C. A. 

18 . Privileged Occasion — Publication — Pri- 
de nee of Malice — Postcards — Plaintiff's Name 
•not appearing on Postcard, ] — The defendant, 
as managing director of a limited company, 
employed an architect on behalf of the company 
to prepare plans and drawings relative to a 
proposed addition to the company’s premises. 
The architect was directed to employ a quantity 
surveyor to make out a bill of quantities, and he 
instructed the plaintiff to do this. The bill of 
quantities was accordingly prepared by the 
plaintiff, and copies were sent to seven builders 
in order that they might tender for the work. 
The defendant, thinking that the amount of work 
indicated was much in excess of what the com- 
pany desired to be done, wrote and sent by post 
to one of the seven builders a postcard saying 
that the quantities were entirely wrong, and 
sent by post to another a postcard saying that 
there were great errors in the quantities. The 
plaintiff thereupon brought an action for libel 
against the defendant. 

Held — (1) that the occasion was privileged ; 
(2) that there was no publication until the post- 
card got into the hands of the builder, because 
then for the first time could any knowledge 
arise as to the person to whom the postcard 
referred, as the name of the plaintiff did not 
appear on the card ; (3) that there was no 
evidence of malice. 

SADGROVE v. Hole, [1901] 2 K. B. 1 ; 70 L. J. 

[K. B. 455 ; 49 W. R. 473 ; 84 L, T. 047 ; 17 
T, Ii. K, 332— C. A, 

19 . Deport of Judicial Proceedings — Pair and 
Accurate Report,’] — Observations ' made as to 
judging whether a report in a daily newspaper 
of judicial proceedings is fair and accurate. 

Qucey'e, whether a report which contains an 
observation made by a litigant, though not in 
the witness box, but made in Court in the 
course of the legal proceedings, thereby loses 


the protection which it would otherwise have as 
a fair and accurate report of judicial proceedings. 

Hope r. Sir W. C. Leng & Co. (Sheffield 

[Telegraph), Ld., (1907) 23 T. L. R. 243— 

C. A. 

20 . Report of Proceedings in Police Court — 
Charge Sheet — Minute of Memorandum of Con- 
viction — Summary Jurisdiction Act , 1848 (11 & 
12 Viet. c. 43), s. 14.] — The privilege given to 
reports of proceedings in Courts is based upon 
this, that, as everyone cannot be in Court, it is 
for the public benefit that they should be in- 
formed of what takes place substantially as if 
they were present. 

The plaintiff was summoned for a breach of 
sect. 1, sub-sect. 1, of the Fertilisers and Feeding 
Stuffs Act, 1893, and convicted. In a report of 
the proceedings in the police court the de- 
fendants stated in their newspaper that the 
plaintiff was prosecuted for “ having issued a 
certain invoice as to the quality of manure sold 
by him to J. S., on January 26th, which he knew 
to be false.” Mens rca formed no element of the 
offence, and the summons did not contain the 
words u which he knew to bo false ” ; but these 
words appeared in the abstract of the charge in 
the charge sheet, which was shown to the de- 
fendants’ reporter, and which was a copy ident ieal 
with the charge sheet subsequently signed by the 
chairman of the magistrates. 

Held— that the entry in the charge sheet was 
not a minute or memorandum of the order for 
conviction within the meaning of sect. 14 of the 
Summary Jurisdiction Act, 1848, and that pub- 
lication of it was not privileged. 

Furniss v. The “Cambridge Daily News,” 
[Ld., [(1907) 23 T. L. It, 705—C. A. 

21 . Statements Made in Reply to Threat of 
Legal Proceedings — Malice .] — C., a farm mana- 
ger, who had been dismissed, instructed his 
solicitor to make a claim for damages for wrong- 
ful dismissal. The solicitor accordingly wrote 
to the employer and stated that, failing a 
settlement, he had peremptory instructions to 
sue. The employer replied that the reason for 
C.’s dismissal was u that I found him appro- 
priating my butter to his own use, which butter 
he was in duty bound to deliver at my house.” 
The solicitor again wrote intimating that, failing 
a settlement, he had no alternative but to pro- 
ceed. In his reply the employer stated, “I do 
not anticipate any difficulty in proving that (J, 
did dishonestly take my butter.” O. brought 
an action for libel in "respect of these two 
statements. 

Held — that, the statements being made in 
reply to a threat of legal proceedings, and being 
a relevant defence to such proceedings, were 
privileged and not actionable in the absence of 
proved malice. 

Watson v. M l Emm ([1905] A. C.480 ; 74 L. J. 
P. C. 151 ; 93 L. T. 489— H. L., No. 43, infra) 
applied. 

Campbell v. Cochrane, (1906) 8 F. 205— 

[Ct. of Bess. 
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(e) Publication. 

22 . Circulating Library — Negligent Dis- 
semination — Onus of Proof] — As regards com- 
munications which are not privileged, it is 
well settled law that a man who publishes a 
libel is liable to an action, although he is really 
innocent in the matter, and guilty of no 
negligence. 

As regards a person who is not the printer or 
the first or main publisher of a work which con- 
tains a libel, but has only taken a subordinate 
part in disseminating it, in considering whether 
there has been publication of it by him. the par- 
ticular circumstances under which he dissemi- 
nated the work must be considered. If he did 
it in the ordinary way of his business, the nature 
of the business and the way in which it was con- 
ducted must be looked at ; and, if he succeeds in 
showing (1) that he was innocent of any know- 
ledge of the libel contained in the work dissemi- 
nated by him, (2) that there was nothing in the 
work or the circumstances under which it came 
to him or was disseminated by him which ought 
to have led him to suppose that it contained a 
libel, and (3) that, when the work was dissemi- 
nated by him, it was not by any negligence on 
his part that he did not know that it contained 
the libel, then, although the dissemination of the 
work by him was primd facie publication of it, 
he may nevertheless, on proof of the before- 
mentioned facts, be held not to have published 
it. But the onus of proving such facts lies on 
him, and the question of publication or non- 
publication is in such a case one for the jury. 

The defendants, the proprietors of a circulat- 
ing library, had no one in their establishment to 
exercise any supervision over the books in their 
circulating library, because it was cheaper for 
them to run the risk — i.e., of publishing libels 
and being sued for those libels, of having actions 
brought against them, than to do so. The jury, 
in an action for a libel contained in a book, copies 
of which had been circulated and sold by the 
defendants, came to the conclusion that the 
defendants did not exercise due care to see that 
the books circulated by them did not contain 
libels, and there was sufficient evidence to justify 
the jury in coming to the conclusion that it was 
through negligence on their part that they did 
not find out that the book contained a libel on 
the plaintiff. 

Held — that the defendants were not entitled 
to a new trial, as they had failed to prove facts 
necessary to negative the presumption of malice 
in publishing the libel, and to show that the 
publication of it by them was an innocent 
publication. 

tinmen* v. Pottle ((1885) 16 Q. B. D. 354 ; 55 
L. J. Q. B. 51 ; 50 J. P. 228 ; 34 W. R. 116 ; 53 
L. T. 808 — C. A.) discussed. 

VlZETELLY V. MtTDIE’S SELECT LIBRARY, Ld., 

[1900] 2 Q. B. 170 ; 69 L. J. Q. B. 645 ; 16 
T. L. R. 352— C. A. 

23 . Clerk — Letter opened and read by Business 
Man's Clerk .] — There is publication of a libel, 
where the letter containing it is addressed to 


the person libelled at his residence and place 
of business, and is opened and read by the 
addressee’s clerk, who would, to the sender’s 
knowledge, be a likely person to open it. 

Gomersall v. Davies, (1898) 14 T. L. K. 430— 

[C. A. 

24 , Clerk — Letter dictated to and copied by 
Clerk — Communication sent by Cable — Privi- 
lege.'] — The plaintiff was temporarily engaged as 
mineral manager by a company in Japan, and it 
was arranged with the plaint4ff that the company 
should communicate with the defendant com- 
pany, who were their correspondents in London, 
and that if they approved the employment should 
be permanent. The company in Japan accord- 
ingly communicated with the defendant com- 
pany, and in reply the defendant company sent 
to the company in Japan a letter and a cable- 
gram in code containing defamatory statements 
regarding the plaintiff, and advising them not to 
employ him. The letter and the cablegram were 
dictated by the managing director of the defen- 
dant company to a clerk in the office, who 
transcribed them, and they were both, with a 
translation of the code cablegram, copied by the 
clerk into the letter-book and cable-book respec- 
tively. It was proved that this was done in the 
reasonable and ordinary course of business. In 
an action against the 'defendant company for 
libel : — 

Held — that the publication to the company 
in Japan being on a privileged occasion, the 
publication to the defendant company’s clerks 
in the reasonable and ordinary course of business 
was within the privilege. ; 

Boxsius v. Goblet Freres ([1894] 1 Q. B. 482 ; I 
63 L. J. Q. B. 401 ; 58 J. P. 670 ; 42 W. R. 392 ; 

70 L. T. 368— C. A.) followed. j 

Pullman v. Bill Co. ([1891] 1 Q. B. 524 ; 1 
60 L. J. Q. B. 299 ; 39 W. R. 263 ; 64 L. T. 691 !. 
— 0. A.) distinguished. ; 

Edmondson %\ John Birch & Co. and Horner, ; 

[1907] 1 K. B. 371 ; 76 L. J. K. B. 346 ; 96 
L. T. 415 ; 23 T. L. B. 234— C. A. 

25 . Officer of Corporation publishing Libel — ; 
Scope of Authority — Liability of Corporation .] — 

A limited company is liable for a libel published 
by one of its officers within the scope of his j 
employment. 

The plaintiff, an insurance agent, transferred j 
his services from the defendant company to | 
another insurance society ; and, whilst canvassing | 
persons to become members thereof, made state- ; 
ments derogatory thereof. A “superintendent 1 
of agents” in the employ of the defendant com- : 
pany issued a circular to persons who made ; 
inquiry as to such statements ; and this circular j 
contained a libel on the plaintiff. | 

A jury found that the .superintendent in pub- 1 
lishing the libel was acting in the course and; 
within the scope of his employment, and awarded; 
damages. There was evidence of express malice. 1 

Held — that there was evidence justifying the! 
finding of the jury as to the scope of the superin- 
tendent’s authority and that the defendants 
were liable for his malicious act. 
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Ad rath v. North Eastern My. Co. ((1886) 11 
App. Cas. 247 ; 56 L. J. Q. B. 457 ; 50 J. P. 659 ; 
55 L. T. 63 — H. L., dictum of Lord Bramwell) 
dissented from. 

Citizens Life Assurance Co., Ld. v. Brown, 

[1904] A. C. 423 ; 73 L. J. P. C. 102 ; 90 

L. T. 739 ; 20 T, L. R. 497 ; 53 W. R. 176— 

P. C. 

26 . Telegraph Clerk — Publication to Amanu- 
ensis.'] — &emble, words alleged to be defamatory 
cannot be regarded as published to an amanu- 
ensis or telegraph clerk, unless they conveyed to 
him some defamatory meaning. It is not suffi- 
cient to allege publication to an amanuensis or 
clerk without further particulars. 

Evans & Sons r. Stein & Co., (1905) 7 F. 65— 

[Ct. of Sess. 

(f) Words Capable of Defamatory Meaning. 

27 . JStinh dishonouring Cheque — Evidence for 
Jury.’] — The plaintiff drew a cheque upon his 
bank in favour of a customer, who paid it iuto 
the defendant bank, where he kept an account, 
for collection. The defendant bank by some 
mistake did not present it for payment to the 
bank upon which it was drawn, and later on it 
was found at the defendant bank in the box in 
which returned cheques from the plaintiff’s 
bank were usually left. The plaintiff had ample 
assets at his bank to meet the cheque. A clerk 
of the defendants, thinking that the cheque had 
been returned unpaid and not knowing for wliat 
reason, attached a slip to it on which the words 
“ Reason assigned ” were printed, and against 
those words he wrote “ Not stated.” The cheque 
with the slip attached was sent to the person in 
whose favour it was drawn, who communicated 
with the plaintiff and the cheque was paid. The 
plaintiff brought an action of libel, alleging that 
the words meant that the cheque had been 
dishonoured through want of assets. 

Held — that the words on the slip, coupled 
with the return of the cheque, were not in their 
natural meaning libellous, and that it lay upon 
the plaintiff to prove facts and circumstances 
leading to the conclusion that they would 
naturally be understood by reasonable persons 
as conveying the libellous imputation alleged ; 
and that, the plaintiff not having proved this, 
there was no case to go to the jury. 

Frost v. London Joint Stock Bank, Ld., 
[(1906) 22 T. L, R. 760—0. A. 

28 . Comment on an Appeal for Subscriptions 
— ■ Innuendo.] — Commenting on an appeal by A. 
and B. for subscriptions for a charitable home, a 
writer said, “ What guarantee is there that the 
money subscribed does not go to the private 
profit of ” A. and B. ? 

Held — that the passage might bear the 
innuendo that B. was a person capable of 
appropriating to his own use funds collected for 
a charity. 

Boal v. Scottish Catholic Printing Go., 
[Ld., (1907) S. C. 1120— Ct. of Sess. 


29. Commercial Traveller.] — The plaintiff was 
employed by the defendant as a commercial 
traveller. The latter signed and circulated 
amongst his customers in unfastened envelopes 
cards bearing the following words : — u H. Bes- 
wick is no longer in our employ. Please give 
him no order or pay him any money on our 
account.” In an action of libel the jury found 
that the words were libellous, and that the 
defendant acted maliciously in circulating 
them. 

Held — that the words were not capable of a 
defamatory meaning, and that the defendant 
was entitled to judgment. 

Beswick r. Smith, (1907) 24 T. L. R. 169 — 

[C. A. 

30 . Dismissed far “ withholding ” Moneys — ■ 
Letter from Secretary of' Labour Association — 
Liability of Association — Innuendo.] — A society, 
e.y., a labour association, may be liable for a 
libel contained in a letter written by its secre- 
tary without special instructions, but within the 
scope of his employment. The issue in such a 
case is u whether the defendants by their 
secretary wrote and dispatched ” the letter in 
question. 

A statement that a plaintiff had been dis- 
missed for inter alia “ withholding moneys . . . 
contrary to the bye-laws of the association ” is 
not sufficient to support an innuendo that he 
was charged with dishonestly appropriating 
moneys. 

Ellis r. National Free Labour Associa- 
tion, (1905) 7 F. 629— Ct. of Bess. 

31. “ Thief ” — Innuendo.] — A newspaper, 
referring to the conviction of two men for 
snaring birds illegally, said, “ The mode of 
operation of the bird-limers is as follows : The 
thieves set up decoy birds. ...” In an action 
for libel by the two convicted men : — 

Held — that the word “ thieves 99 as used did 
not suggest that they had been guilty of the 
offence of “ theft,” 

Campbell and Hay r. Ritchie & Co., [1907] 
[S. a 1097— at. of Bess, 

II. SLANDER. 

(a) Actionable per se. 

32. Criminal Charge against Plaintiffs — 
“ Thieves and Swindlers ” — Particulars. — The 
plaintiff sued the defendant for slander, and 
the slander complained of was that in a speech 
the defendant charged the plaintiffs ** with 
being nothing more or less than thieves and 
swindlers.” The defendant went on to explain 
what he meant by that. “ 1 mean by that 
thieves and swindlers in connection with the 
part they have played in financial operations 
in South Africa.” The defendant justified the 
accusation in these terms in the defence .* “ The 
words complained of in their natural and ordinary 
meaning are true in substance and in fact.” 
The defendant, therefore, was under an obliga- 
tion to deliver particulars of justification. In 
paragraphs 3 and 5 and in part of paragraph 2 
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of the particulars there was a series of charges 
that the plaintiffs were professing one thing and 
doing another in connection with politics. 

Held — that the said charges in the particulars 
must be struck out, as they were not relevant to 
the issues of the action and tended to embarrass 
the fair trial of the action ; and that the defen- 
dant was bound to support his justification by 
facts distinctly stated and with the same par- 
ticularity as in a criminal charge. 

Wernheb, Beit & Co. r. Markham, (1903) 18 
[T. L. B. 763— H. L. (E.). 

33. Imputing Criminal Offence — Charge of 
bringing a 11 Blackmailing Action ” — Words 
Actionable per se.] — At a meeting of the share- 
holders of a company the defendant stated that 
the plaintiff had been accused by his own counsel 
of bringing a blackmailing action. 

Held — that the words might reasonably have 
been understood by the hearers as imputing a 
criminal offence, and were therefore, if false, 
actionable per se without proof of special 
damage. 

Marks v. Samuel, [1904] 2 K. B. 287 ; 73 L. J. 

[K. B. 587 ; 53 W. R. 88 ; 90 L. T. 590 ; 20 
T. L. R. 430— C. A. 

34. Solicitor — Reflections on Solvency.] — To 
say of a solicitor in a good position that he has 
“ been cleaned out and lost his all” may form 
ground for a slander action, it will be for a 
jury to say whether the words used had, in fact, 
an injurious effect on his reputation and credit. 

A. B. C. D., (1905) 7 F. 22— Ct. of Sess. 

35. Solicitor — Imputing Insolvency to a 
Solicitor — u lie is gone for thousands ” — No 
special Damage.'] — The defendant was alleged to 
have said of the plaintiff, a solicitor, first : 
u Have you heard about our neighbour ” (mean- 
ing the plaintiff) w along here ? They tell me he 
is gone for thousands, instead of hundreds, this 
time.” Secondly : “ Have you heard anything 

about Mr. D ? ... It seems to be a worse 

job than the other was. 1 was putting up a bell 
in Miss A.’s shop, and Miss A. told me Mr. 

D had lost thousands.” The plaintiff failed 

to prove any special damage. 

Held — that the words could not reasonably 
be construed to impute impropriety or want of 
capacity on the part of the plaintiff to carry on 
his profession or business as a solicitor in a 
sufficient and proper manner ; and that there 
was no case to go to the jury, as the words were 
not actionable without proof of special damage. 
Dauncey r. Holloway, [1961] 2 K. B. 441 ; 

[70 L. J. K. B. 695 ; 49 W. R. 546 ; 84 L. T. 

649 ; 17 T. L. R. 493— C. A. 

36. 1 T ulgar A b use — •* 1 Liar and fraud" ’] —The 
slang expression “ you are ‘a fraud’” does not 
imply the commission of a fraud in the legal 
sense of the term, and to cail a man a “ liar and 
fraud ” is not slanderous, but mere vulgar abuse. 

Agnew r. .British Legal Life assurance 
[C o., (1906) 8 F. 422— Ct. of Sess. 


37. Woman — Imputation on a Woman of Want 
of Delicacy.] — Per Ld. Kincairney : It is not 
per se actionable to write of a woman that she 
wanted delicacy. 

A. B. V. Blackwood, (1903) 5 F.25— Ct.of Sess. 

(b) Practice. 

38. apology by one Defendant — Admissibility 
— New Trial — Improper admission of Evidence 
— No Substantial Wrong or Miscarriage.] — The 
defendants, husband and wife, were sued for 
slander spoken of the plaintiff' by the wife. The 
wife at first denied the speaking of the words ; 
but afterwards, at the invitation of S., wrote two 
apologies, one to S. and another to A., a person 
implicated, but she did not apologise to the 
plaintiff. The husband was not present when 
the apologies were written, and there was no 
evidence that he was aware of the apologies. 
He subsequently made an offer of £10 to the 
plaintiff to settle the ease, accompanied by a 
threat if the plaintiff did not accept the offer. 
At the trial the speaking of the words was proved 
by two witnesses, and neither of the defendants 
was examined. The judge admitted the apologies 
as evidence, subject to objection. The jury found 
for the plaintiff. 

Held — that the apologies of the wife were 
not admissible in evidence. 

But held, further, that even if they were 
wrongly admitted there was evidence without 
them sufficient to sustain the verdict ; that no 
substantial wrong or miscarriage had been 
occasioned ; and that the verdict should stand. 

Bray v. Ford ([1896] A. C. 44; 65 L. J. 
Q. B. 243 ; 73 L. T. 609 — H. L.) considered. 

Tate v. Beggs, [1905] 2 Ir. B. 525— C. A. 

(c) Privilege. 

39. Evidence given at Inquiry- -Inquiry under 
Bishop" s Commission — Pluralities Acts, 1838 (1 
& 2 Viet. c. 106), s. 77 — Pluralities Acts A mend- 
ment Act, 1885 (48 & 49 Viet. c m 54), *. 3.]— A 
bishop, acting under the Pluralities Acts, 1838 
and 1885, issued a commission for an inquiry 
with reference to complaints of the inadequate 
performance of ecclesiastical duties by an incum- 
bent. 

Held — that the Commissioners constituted 
a judicial tribunal, and that, therefore, evidence 
given before them was absolutely privileged, and 
that no action for defamation would lie in j 
respect of it. 

Barratt r. Kearns, [1905] 1 K. B. 504 ; 74 

[L. J. K. B. 318 ; 53 W. R. 354 ; 92 L. T. 255 ; 

21 T. L. R. 212— O. A. i 

40. Magistrate sitting at Petty Sessions — 
Words spohen in course of Judicial Duty.] — A 
magistrate sitting at petty sessions is a judge! 
within the meaning of the rule that defamatory 
observations made by a judge in the course of his 
judicial duties are not actionable. 

A magistrate, in acceding to the application 
of a prosecutor to be permitted to withdraw a 
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criminal charge, made certain defamatory obser- 
vations concerning him. 

Held — that the observations were privileged 
and that it made no difference whether they 
were spoken before or after leave to withdraw 
was given. 

Munster v. Lamb ((1883) 11 Q. B. D. 588 ; 52 
L. J. Q. B. 726 ; 47 J. P. 805 ; 32 W. R. 248 ; 
49 L. T. 252 — C. A.) and HocUon v. Pare ([1899] 
1 Q. B. 455 ; 68 L. J. Q. B. 309 ; 47 W. R. 241 ; 
80 L. T. 13 — C. A., No. 17, supra*) applied, 

Allardice v. Robertson ((1830) 1 Bow. & C. 
495) distinguished. 

Law v. Llewellyn, [1906] 1 K. B. 487 ; 75 
[L. J, I\. B. 820 ; 70 J. P. 220 ; 54 W. R. 368 ; 

94 L. T. 359 — C. A. 


41 . Report against Servant to Employers’ 
Association — Register of Defaulters .] — An 
association of fishing boat owners resolved that a 
“ defaulters’ register ” should be kept, and that 
if one of the crew of a vessel belonging to a 
member should, when engaged to go to sea, 
refuse to do so, or should come on board drunk, 
the member should report his name to the 
secretary for insertion in the register. A mem- 
ber of the association reported an engineer to 
the secretary as having been drunk and having 
refused to proceed to sea, and the engineer’s 
name and alleged offences were accordingly 
inserted in the register. Thereupon he sued the 
member in question for slander and for having 
wrongfully prevented him from obtaining 
employment. 

Held — (1) that the report was privileged ; and 
that, as it was not proved that the member had 
acted maliciously, he was not liable for slander ; 
and (2) that no other cause of action was 
proved. 

Keith r. Lauder, (1906) 8 F. 356— Ot. of 

[Sess. 

42 . Statements as to a supposed Crime — 
Statement ma.de by Defendant in presence of 
Plaintiff and, Persons called in to identify 
Plaintiff.'] — Material statements made by the 
persons interested in the detection of a crime 
during their investigations, and material thereto, 
are privileged. 

The plaintiff was accused by the defendant 
and his wife of theft ; and, upon her denying 
the charge, four boys were called in for the pur- 
pose of identifying her, and in their presence the 
words complained of were spoken. 

The jury found that the defendant did not 
“reasonably” believe that the plaintiff had 
committed the theft, but that he had not any 
improper or indirect motive in uttering the 
words. 

Held — that there must be a new trial, and 
the jury must be asked whether the defendant 
“ honestly ” believed what he said to be true. 

Collins m Cooper, (1903) 19 T. L. R. 118— 

[C. A. 


43 . Witness — Privilege extending to Proofs or 
Precognition .] — The privilege, which attaches to 
answers made by a witness in a Court of law, 
and protects him from an action for slander in 
respect thereof, extends also to statements made 
by him to the litigant and solicitor in preparing 
his proof. 

Decision of Ct. of Sess., sub nom. A. JJ. v. 
C D. (7 F. 42) reversed. 

Watson %\ M’Ewan ; Watson r. Jones, [1905] 

[A. C. 480 ; 74 L. J. P. C. 151 ; 93 L. T. 489 

— H. L. (Sc.). 

(d) Special Damage. 

44 . Remoteness.] — The defendant was alleged 
to have said to the plaintiff’s employer “You 
have a barman in your employ, named S., who 
has removed from his landlord’s house, leaving 
£2 owing for a month’s rent, and 1 cannot get 
the money from him.” 

In an action for slander based upon these 
words the special damage alleged was that, in 
consequence of such words, the plaintiff was 
dismissed by his employer. 

Held — that the damage relied on was too 
remote. The defendant could not reasonably 
have contemplated that his words would result 
in the plaintiff’s dismissal ; at the most, he might 
have expected that the employer would endeavour 
to get him to pay the rent due. 

Speake v. Hughes, [1904] 1 K. B. 138 ; 73 
[L. J. K. B. 172 ; 89 L. T. 576— C. A. 

III. TRADE LIBEL. 

45 . Disparagement of Goods — Allegation that 
one Trader's Goods are better thin Another's — 
Malicious Lawful Statement — Cause of Loss,] — 
The defendant’s circular stated that the defen- 
dant’s white zinc was equal to, and indeed, 
somewhat better than, the plaintiff’s. 

Held — that such a statement, even if untrue, 
and the cause of loss to the plaintiffs, was not a 
cause of action. An allegation that the state* 
meut was made maliciously is not enough to 
convert what is prirnd fade a lawful into a 
2 >rhnd facie unlawful statement. It is not 
unlawful to say that one’s goods are better than 
other people’s. 

Allen v. Flood ([1898] A. C. 1 ; 67 L. J. Q. B. 
119 ; 62 J. P. 595 ; 46 W. R. 258 ; 77 L. T. 717— 
H. L. (E.), see Trade, No. 53) referred to. 

Hubbuck & Sons r. Wilkinson, IIeywood & 

[CLARK, [1899] I Q. B. 86; 68 L, J. Q. B. 34; 

79 L. T. 429 ; 15 T. L. R. 29—0. A. 

46 . Disparagement of Goods — Libel on Persons 
in the Way of their Trade.] — If the only mean- 
ing which a reasonable man can attach to an 
alleged libel amount to a mere criticism of 
machines as mechanical appliances, it is not an 
actionable wrong to publish such a criticism. 

The plaintiffs were a company constituted 
apparently for the express purpose of dealing in 
certain machines. The machines were effective 
for their purpose. The defendants sent to two 
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newspapers in London a printed paragraph 
alleged to be defamatory. The paragraph was 
untrue to the knowledge of those who wrote it. 
The jury found that the words were not merely 
a disparagement of the particular machines in 
question, but defamatory of the plaintiffs in 
their business as the vendors of those machines. 
The jury also said that the defendants published 
the defamatory libel maliciously, intending to 
attack and injure the plaintiffs in their business. 
No special damage was alleged or proved. 

Held — that the application to set aside 
judgment entered for the plaintiffs must be 
dismissed. 

Decision of C. A. (79 L. T. 8 ; 14 T. L. R. 511) 
affirmed. 

Linotype Co. r. British Empire Type- 
setting- Machine Co., (1899) 81 L. T. 321 ; 

15 T. L. R. 524 — H. L. (E.). 

47 . Interlocutory Injunction — Grounds for 
Granting — Banger of substantial Pecuniary 
Injury — Only in the clearest Cases.] — The 
Court has jurisdiction to restrain the publication 
of statements injurious to the plaintiff’s business ; 
but it will only grant an interlocutory injunction 
in the clearest cases, where, if a jury found the 
matter not to be libellous, the Court would set 
aside their verdict. 

Collard v. Marshall ([1892] 1 Ch. 571 ; 61 
L. J. Ch. 268 ; 40 W. R. 473 ; 66 L. T. 248- 
dictum of Chitty, L.J.) approved. 

The defendant bank sent out to all the share- 
holders in Lloyd’s Bank, Ld., a prospectus of 
their own share issue, an allotment letter, and 
form of acceptance, intimating that the recipient 
was entitled to a preferential allotment of partly- 
paid shares in consideration of his being a share- 
holder in Lloyd’s Bank. The documents con- 
tained no direct reference to Lloyd’s Bank ; but 
its name Svas put first in a list of banks quoted j 
as prosperous, and amongst the “ trustees ” on 
the prospectus was one W. E. Lloyd. Some of 
the shareholders in Lloyd’s Bank wrote to inquire 
what the connection with the defendant bank 
meant. 

Held — that the publication had not exposed 
Lloyd’s Bank to any substantial pecuniary risk, 
and that it was not a case for an interlocutory 
injunction, although the Court disapproved of 
such a method of disposing of shares. 

Lloyd’s Bank, Ld. r. Royal British Bank, 
[Ld., (1903) 19 T. L. R. 548-Byrne, J. 

On appeal, the plaintiffs giving an undertaking 
as to damages, the defendants undertook, until 
judgment or further order, not to issue the allot- 
ment letter without making it clear that they 
had no connection with the plaintiffs. 

(1903) 19 T. L. R. 604— C. A. 

48 . Interim Injunction — Unfounded Statement 
that a Bank ivas in Liquidation.'] — The general 
rule as to cases in which an interlocutory injunc- 
tion ought to be granted to restrain libel is, that 
it is wiser generally, and in all but exceptional 


cases must be, to abstain from interference until 
the trial and determination of the plea of justifi- 
cation. 

Bonnard v. Perryman ([1891] 2 Ch. 269 ; 
60 L. J. Ch. 617 ; 39 W. R. 435 ; 65 L. T. 506 ; 

7 T. L. R. 153 — C. A.) approved. 

Where the paragraph complained of as a 
trade libel stated that the plaintiffs were in 
liquidation, and it was clear that that state- 
ment was unfounded : — 

Held — under the circumstances, that the case 
was so exceptional that an interim injunction 
to restrain publication of the trade libel should 
be granted. 

London and Northern Bank, Ld. v. George 

[Newnes, Ld., (1900) 16 T. L. R. 76- 

North, J. 

49 . Libel on Inventor — Agreement to alter 
Certain Passages — Statement of Claim struck 
out.] — The plaintiff, who had invented valuable 
improvements in the machine subsequently 
known as a “dynamo,” brought an action for 
libel alleging that the defendant had written 
passages depriving him of the credit of his 
invention ; he also complained of the defendant 
using the word “dynamo ” to denote a machine 
other than that invented by himself ; and he 
further said that the defendant had promised to 
alter certain of the passages complained of, but 
had omitted to do so. 

Held — that the passages complained of were 
not libellous ; that the plaintiff had no exclusive 
right to the word u dynamo,” which he did not 
invent ; that the alleged agreement was a mere 
“ concession for the sake of peace ” ; and that 
the statement of claim must be struck out as 
being frivolous and vexatious. 

Decision of Buckley, J. (20 R. P. C. 361) 
affirmed. 

Wilde v. Thompson, (1904) 20 R. P. C. 775— 

[C. A. 

50 . Trade Marks — Untrue Statement — Malice 
— Authority of Agents — Special Bamage. — In 
1897, two trade marks, registered by *the R. 
Company, of New York, were expunged from 
the Register of Trade Marks by the order of the 
Court, at the instance of W., C. & Co. Both 
trade marks were labels containing prominently 
the words “ Royal Baking Powder.” Shortly 
afterwards W., C. & Co. issued a circular 
referring to the said order, which circular, and 
the statements of travellers and agents of W., C. 
& Co., were alleged by the R. Company to be 
an intimation that the R. Company were not 
entitled to sell baking powder as “ Royal Baking 
Powder,” and that W., C. & Co. intended to 
proceed against persons using the labels to stop 
the use of those words. The R. Company com- 
menced an action to restrain W M O. & Co. 
from representing that the plaintiffs were not 
entitled to sell their Royal Baking Powder in 
the United Kingdom, and from maliciously 
threatening the customers of the plaintiffs with 
legal proceedings in respect of their sales of the 
plaintiffs’ said baking powder. 
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Held — that the circular represented what was 
not true with regard to the plaintiffs’ baking 
powder and trade, and was issued not in good 
faith in support of a claim or right realty made 
or intended to be exercised by the defendants, 
but maliciously, and had caused special and sub- 
stantial damage to the plaintiffs. An injunction 
was granted in the terms of the first part of the 
writ, and an inquiry as to damages was also 
granted, with costs up to and including 
judgment ; the costs of the inquiry were 
reserved. 

Boyal Baking Powder Co. v. Wright, 

[Crossley & Co. (1898) 15 B. P. 0. 677- 

Bomer, J. 

IV. CEIMINAL PBOCEDUEE. 

51 . Obscene and Defamatory Libels — Indict- 
ment — Contents — Intent to corrupt Dublin Morals 
— necessity of Averment — Law of Libel Amend- 
ment Act’ 1888 (51 k 52 Viet. 6*. 64), a*. 7— 
Compliance with the Precisions of] — The 
defendant was indicted for that he “ contriving 
and unlawfully and maliciously intending to 
injure vilify and prejudice one E. W, and to 
deprive her of her good name fame credit and 
reputation and to cause her to be esteemed as a 
person of depraved and incontinent behaviour 
and to bring her into public contempt scandal 
infamy and disgrace unlawfully and maliciously | 
did write print and publish and cause and 
procure to be written printed and published to ! 
one E. H. M. a false scandalous malicious and 
defamatory libel in the form of a type written 
document . . . which said document . . . con- 
tains divers lewd wicked scandalous obscene 
false malicious and defamatory matters and 
things of and concerning the said E. W. . . . to 
the great danger scandal and disgrace of the 
said E, VV, to the evil example of all others in 
like case offending against the peace, kcP 

The indictment was held bad as one for defa- 
matory libel, because it did not set out the 
passages relied on ; but 

Held — a good indictment for an obscene libel, 
although it did not contain an express averment 
that the libel was published to the manifest 
corruption of the public morals, &c. It is, how- 
ever, better to follow the old form of indictment 
and include such an averment. 

The document containing the alleged libel was 
put in at the hearing before the magistrate, and 
together with the other exhibits and depositions, 
was forwarded to the clerk of assize and by him 
handed to the judge some days before the assizes. 
The judge retained possession of the document 
up to the time of the trial. It could and would 
have been handed to the defendant or his counsel 
on request. The bill of indictment was handed 
by the solicitor to the prosecution to the clerk of 
assize engrossed and ready to go before the grand 
jury, but without any notice that any other 
document had to be attached to it. At the same 
time there was handed to the clerk of assize an 
abstract of indictment to which was pinned a 
apper containing the following particulars : a M. v. 
William Barraclvugh. Particulars of obscene 


libels. 51 k 52 Viet. c. 64, s. 7,” and the par- 
ticulars alleged in each count were “ The entire 
publication.” These could have been seen by 
the defendant or his counsel on request. 

Held — that the requirements of sect. 7 of the 
Law of Libel Amendment Act, 1888, had been 
complied with. 

Bex r. Barraclough, [1906] 1 K. B. 201 ; 75 

[L. J. K. B. 77 ; 70 J. P. 14 ; 54 W. B. 147 ; 

94 L. T. Ill ; 22 T. L. B. 41 ; 21 Cox, C. C. 

91— C. C. B. 

52 . Seditious Libel — Pleading — Omission, to 
use the Words “ Seditious ,” ** Seditiously ” — 
Pleading Justification — Libel Act , 1848 (6 k 7 
Viet. c. 96), ,s*. 6 — La w of Libel Amendment Act , 
1888 (51 k 52 Viet. c. 64), s. 4.] — An informa- 
tion exhibited for seditious libel is not bad 
because the words “ seditious,” “seditiously,” 
are not expressly used, if it clearly appear on 
the face of the indictment that the publication 
was with seditious intent. 

To an information for seditious libel, it is not 
open to the defendant to plead justification 
under Lord Campbell's Act (the Libel Act, 1848), 
s. 6, nor fair comment and {absence of malice, 
under the Law of Libel Amendment Act, 1888, 
s. 4. 

BEG. <c. M’Kuoh, [1901] 2 Ir. B. 509— Q. B. Div. 

53 . Innocent Loan of Paper containing Libel 
— Contempt of Court — In Face of the Court.] — 
The appellant, who was neither printer nor pub- 
lisher, innocently and without any knowledge of 
the contents of a newspaper handed a copy to a 
friend. 

Held— that there was no obligation on the 
appellant to make himself acquainted with its 
contents, and should scandalous matter reileeting 
on the Court thus become known, these circum- 
stances were not in themselves sufficient to 
justify a committal for contempt of Court. 

Committals for contempt of Court by scandal- 
ising the Court itself have become obsolete in 
this country. 

McLeod v. St. Aubyn, [1899] A. O. 549; 68 

[L. J. P. C. 187 ; 48 W. B. 178 ; 81 L. T. 158 ; 

15 T. L. 11. 487— P. C. 

54 . Plaint iJPs Marne not given— Innuendo — 
Evidence,]— Where a libel, <m the face of it, 
docs not expressly refer to the plaintiff, some 
extrinsic evidence must be given in order to 
connect it with the plaintiff, 

Fournet ‘V. Pearson, Ld., (1898) 14 T. L. B, 

[82 ; dismissing application for new trial.— 

0, A. 
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See Local Government. 
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LICENCE. 

In respect of game — See Game ; Sport. 

In respect of land — See Real Property ; 
Easements. 

In respect of patent— See Patents and 
Inventions. 

• For marriage— See Husband and Wife. 

In respect of minerals — See Mines, 
Minerals and Quarries. 

In respect of hawkers and pedlars — See 
Markets and Fairs. 

For sale of intoxicants — See Intoxicat- 
ing Liquors. 

For music and dancing — /^T heatres, 
Music Halls, and Shows. 

For cabs, & c., and drivers — See Street 
Traffic. 

To carry gun, &c. — See Revenue, Game. 

Excise— See Revenue. 

Generally— Revenue. 


LIEN. 

See Admiralty, 24 • Bailment, 2 ; 
Bills of Sale, 8, 9 ; Builders, 
12 ; Shipping, 16, 23, 120, 212—221. 


LIEN IN EQUITY. 

1. Equitable Charge on Land — No Mention of 
Interest — Whether Interest Allowable — From 
what Bate — Merger of Charge in Fee — Presump- 
tion of Satisfaction — Statute of Limitations — 
Interest due from Person entitled to receive the 
Rents. ] —If a settlement, or contract, charges 
upon land a fixed sum of money to be paid at a 
fixed date, in equity such a charge bears interest, 
although it be not mentioned, as from the date 
fixed for payment. 

Courts of equity lean against merger, except 
where it is convenient and beneficial to all 
parties. 

An order empowered the committee of a 
lunatic to buy an estate, and the purchase- 
money was declared to be a lien on such estate 
in trust for the lunatic, his executors and ad- 
ministrators. On the lunatic’s death in 1828 
a married sister, his heiress-at-law and sole 
next of .kin, took out letters of administration. 
On her death in 1858 her husband became 
tenant by the curtesy of the estate in question, 
and he also administered her estate and the 
lunatic’s estate. The husband being now dead, 
big legal personal representatives sought to 
enforce the lien against the persons entitled to 
the estate. 

Held — {1) that there was nothing to justify 
the Court in presuming satisfaction. 

(2) That there had been no merger, for (a) the 
object of the charge would be defeated by pre- 
suming a merger in the lunatic’s lifetime ; and 
(b) after his death the right to the money and 
to the land never coalesced in the same person on 

B.D. — VOL. II. 


account of the sister’s previous marriage, and 
her death in her husband’s lifetime. 

(3) That, as the principal ought to have been 
paid off on the lunatic’s death, interest, though 
not mentioned, was payable from such date. 

(4) But, that non-payment of interest had not 
barred the principal debt, for the obligation to 
pay, and the right to receive, interest were at 
all times united in the same person. 

And that therefore the lien must be enforced 
with interest at 4 per cent, from the date of 
the husband’s death. 

Equity will allow interest (though not men- 
tioned) in the case of loans upon deposit of title 
deeds, portions and legacies charged on land, 
and many other cases of equitable charges. 

Decision of Joyce, J. ([1903] 1 Ch. 781 ; 72 
L. J. Ch. 505 ; 88 L. T. 510) affirmed. 

In re Drax, Saville v. Dr ax, [1903] 1 Ch. 

[788 ; 72 L. J. Ch. 508 ; 51 W. R. 612 ; 88 
L. T. 510— C. A. 

2. Vendor's Lien — Leasehold held on Trust for 
Sale — Mortgage of Share — Mortgagor' s Lien for 
unpaid Purchase-money on Proceeds of Sale in 
Hands of Trustees .] — The trustees of a will held 
the property on trust to pay the income to certain 
persons for life, and after their deaths on trust 
to sell the property and divide the proceeds of 
sale among specified persons, of whom the mort- 
gagor was one. At the time of the sale of the 
mortgagor’s interest by the mortgagee, the 
trustees held the property in the condition of 
leasehold, and subsequently to the assignment to 
the purchaser by the mortgagee they converted 
the leaseholds into money, and they held the 
money on trust for the persons entitled to it. 
The mortgagee who sold the mortgaged property 
under his power of sale had not been paid all 
his purchase-money, and he brought an action 
against the trustees, claiming that he was 
entitled to a lien on so much of the purchase- 
money in their hands as represented the share of 
the mortgagor. 

Held— that the plaintiff was in the position 
of an unpaid vendor, and was entitled in respect 
of his unpaid purchase-money to a lien upon the 
property which he sold. 

Collins v. Collins ((1862) 31 Beav. 346) 
applied. 

Davies v . Thomas, [1900] 2 Ch. 462 ; 69 L. J. 

[Ch. 643 ; 49 W. R. 68 ; 83 L. T. 11— C. A. 

3. Vendor's Lien — Personal Property — Un- 
paid Purchase-money — Enforcement of — Interest 
— Real Property Limitation Act , 1833 (3 & 4 
Will. 4, c. 27), s. 42.] — A vendor’s lien for 
unpaid purchase-money extends to personal 
property. The Hen gives him a charge upon or 
interest in the property for the unpaid purchase- 
money, which he can enforce in the same way 
as if it were a charge expressly given to him in 
writing. Interest is, therefore, recoverable 
thereon, and there is no Statute of Limitations 
applicable to such a case. 

Davies v. Thomas ([1900] 2 Ch. 462, supra) *, 
Smith v. Hill (9 Ch. D. 143) ; and Mellersh 

18 
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v. Brown (45 Ch. D. 225) approved and 
followed. 

I N EE Stucley, St holey v. Kekewich, [1906] 

[1 Ch. 67 ; 75 L. J. Ch. 58 ; 54 W. R. 256 ; 

93 L. T. 718 ; 22 T. L. E. S3— C. A. 

4 . Vendor's Lien — Unpaid Purchase-money — 
Debenture Prospectus — Rights of Debenture 
Holders — Lien excluded by Terms of Prospectus.] 
— A syndicate having purchased property for 
£13,000 sold it to a company for £3,500 in cash 
and £21,500 in shares : only about £2,500 of the 
cash had been paid to the syndicate when the 
company went into liquidation. Thereupon the 
syndicate claimed to have a lien for the unpaid 
£1,000 ranking prior to the security of debenture 
holders who had advanced £10,000 to the 
company. 

Held — that, having regard to the terms of a 
prospectus issued with the approval of the 
syndicate, in which it was stated that the entire 
debenture issue of £10,000 would be available 
for working capital, the syndicate could not set 
up its lien against the debenture holders. 

Re Brentwood Brick Co. ((1877) 4 Ch. D. 560) 
followed. 

In re Harrow Brice; and Tile Works Co., 
[[1904] 1 Ir. E. 530— C. A. 


LIFE INSURANCE. 

See Insurance. 


LIGHT. 

See Easements. 


LIGHT RAILWAYS. 

See Arbitration, 17; Tramways and 
Lig-ht Eailways. 


LIMITATION OF ACTIONS. 

col. 

I. Miscellaneous . . . .548 

II. Acknowledgment of Debt . . 550 

III. Part Payment . . . 553 

IY. Judgment 554 

Y. Fraud . , . . . ,556 

YI. Recovery of Money Charged 
upon Land . , 558 
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COL. 

VII. Rights to Real Property . . 560 

VIII. Mortgagor and Mortgagee . 566 

IX. Actions Against Executors . 570 

X. Trustees 573 

See also Arbitration, 33 ; Companies, 
132 ; Dependencies and Colonies ; 
Fisheries, 22 ; Highways, 95—98, 
161 ; Insurance, 36 ; Public 
Authorities. 

I. MISCELLANEOUS, 

1 . Appropriation — Solicitor's Bill of Costs — 
Items Statute-barred — Judgment ordering Taxa- 
tion — Subsequent Attempt to Appropriate in order 
to avoid Statute — Not Allowable — Lien — Set-off.] 
— Some limit must be set to the right of a 
creditor to appropriate payments; semblc , after 
judgment it is too late for him to attempt to 
do so. 

In an action on a bill of costs running from 
1878 to 1899 it was held that items prior to 1893 
were statute-barred, and judgment was given in 
favour of the solicitor for the later items subject 
to taxation, credit to be given “ for all sums of 
money received for, or on behalf of, the defen- 
dant in respect of, or which ought to be treated 
as reducing” the bill of costs so taxed. 

Upon taxation it was discovered that the 
solicitor had unintentionally omitted to credit a 
sum of £66 received in 1894 on behalf of the 
defendant. 

Held — that the plaintiff must be surcharged 
in respect of this amount, and that it was too 
late for him to appropriate it to satisfy statute- 
barred items, and that there was no right of lien 
or set-off which he could invoke in order to 
avoid the surcharge. 

Smith v. Betty, (1903) 72 L. J. K. B. 853 ; 89 

[L. T. 258 ; 19 T. L. R. 602 ; 52 W. R. 187— 

C. A. 

2 . Company Director — Prospectus — Untrue 
Statements — Action by Shareholder for Compen- 
sation — Directors Liability Act , 1890 (53 & 54 
Yict. c. 64), s. 3 — Civil Procedure Act , 1833 (3 & 4 
Will. 4, c. 42), s. 3 — Limitation Act, 1623 (21 Jac. 
1, e. 16), s. 3.] — An action for compensation for 
loss or damage sustained by a shareholder in a 
company by reason of untrue statements in a 
prospectus under sect. 3 of the Directors Liability 
Act, 1890, is not an action “ for penalties, damages, 
or sums of money given to the party grieved ” 
within the meaning of sect. 3 of 3 <& 4 Will. 4, 
c. 42, and consequently need not be brought 
within two years after the cause of action 
accrued. The Directors Liability Act, 1890, 
does not impose a penalty, but merely a liability 
to make compensation for a loss sustained. In 
such an action the cause of action accrues, and 
the time begins to run from the time when the 
plaintiff subscribes for shares. 

Semble, the period of limitation would be 
six years under the Limitation Act, 1623. 
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Held, also (on the merits of the case),' that 
the plaintiff was entitled to succeed. 

Judgment of Kekewich, J. ([1899] 2 Ch. 523 ; 
68 L. J. Ch. 727 ; 48 W. JR. 39 ; 81 L. T. 286 ; 15 
T. L. R. 502) affirmed. 

Thomson v. Loed Clanmoebis, [1900] 1 Ch. 

[718 ; 69 L. J. Ch. 337 ; 48 W. R. 488 ; 82 L. T. 

277 ; 16 T. L. R. 296— C. A. 

3. - Dividends — Arrears of Dividends on 
Ordinary Shares.'] — Arrears of dividends on 
ordinary shares in a limited company, the share 
certificates being under seal as required by the 
articles of association, are recoverable by action 
after the lapse of six years. 

In be Dbogheda Steam Packet Co., Ld., 
[[1903] Ir.R. 512— M. R. 

4. Dividends and Capital — Unclaimed Divi- 
dends — Money to be returned to Shareholders on 
Reduction of Capital — Companies Act, 1877 (40 
& 41 Viet. c. 26), s. 3.]— Where a company’s 
share certificates refer (as is usual) to its memo- 
randum and articles of association, a share- 
holder is not barred by the Statute of Limitations 
till the lapse of twenty years as to — 

(a) Dividends from the date of declaration ; 
(b) capital to be returned upon a reduction 
from the date of notice of the confirming order. 

In re Drogheda Steam Packet Co., Ld. ([1903] 
1 Ir. R. 512 — M. R.), supra, followed. 

In be Abtizans’ Land and Mobtgage 

[COEPOBATION, [1904] 1 Ch. 796 ; 73 L. J. 

Ch. 581 ; 52 W. R. 330 ; 12 Mans. 98 — 

Byrne, J. 

5. Misrepresentation — Knoioledge of Facts — 
Life Policy.'] — The plaintiff, who had effected an 
insurance on his life with the defendants, brought 
an action on April 16th, 1898, in the county 
court, to recover back part of a premium which 
he alleged to have been wrongly charged against 
him and which he had paid under protest. 
Judgment in that action was entered for the 
defendants. Another policy-holder brought an 
action against the defendants for rescission of 
his contract and repayment of the premiums on 
the ground of misrepresentation, and in July, 
1904, the House of Lords finally decided that the 
plaintiff in that action was entitled to succeed. 
The plaintiff thereupon brought the present 
action for rescission of the contract and repay- 
ment of the premiums paid by him upon the 
same grounds as the other policy-holder had 
done. 

Held — that, as after the decision in the 
county court the plaintiff knew all the facts 
which would have enabled him to bring an 
action for misrepresentation, the action was 
barred by the Statute of Limitations. 

Decision of Eady, J. (22 T. L. R. 59) reversed. 
Molloy v. The Mutual Resebve Life 

[INSUBANCE CO., (1906) 94 L. T. 756 ; 22 
T. L. R. 525— C. A. 


6. Possession of Widow as Guardian of 
Children — Change of Possession — Children 
leaving Home.'] — On P.’s death intestate his 
widow and four infant children remained in 
possession of his assets ; no administration was 
ever taken out. Twenty-five years ago all the 
children having grown up left the house and 
never made any claim to a share of their father’s 
property. 

Held— that originally the widow and her 
second husband were in possession as bailiffs for 
the infants as to a share of the assets, but that 
their position changed upon the departure of the 
children, and that the statute began to run 
against each child on his or her attaining. 2 1 
years of age. 

In be Maguibe and M‘Clelland’s Contkact, 
[1907] 1 Ir. R. 393— C. A. (Ir.). 

7. Vendor'' s Lien — Personal Property — Un- 
paid Purchase-money — Enforcement of — Interest 
— Real Property Limitation Act, 1833 (3 & 4 
Will. 4, c. 27), s. 42.] — A vendor’s lien for unpaid 
purchase-money extends to personal property. 
The lien gives him a charge upon or interest in 
the property for the unpaid purchase-money, 
which he can enforce in the same way as if it 
were a charge expressly given to him in writing. 
There is no Statute of Limitations applicable to 
such a case, and notwithstanding the lapse of 
time the debt and full interest for the whole 
period is recoverable. 

A. was trustee of a will under which he had a 
life interest in £5,000, his son being entitled to 
the reversion. In 1874 his son sold to A. his 
reversion for £1,500, which was in fact never 
paid, although a receipt was endorsed on the 
deed. In 1900 A. died. 

Held — that his son had a lien enforceable 
against A.’s executors, and that he could recover 
£1,500 and interest at 4 per cent, to be paid out 
of the £5,000. 

Davies v. Thomas , ([1900] 2 Ch. 462 ; 69 L. J. 
Ch. 643 ; 49 W. R. 68 ; 83 L. T. 11— C. A., 
see Lien in Equity, 2) followed. 

In be Stucley, Stucley-u. Kekewich, [1906] 

[1 Ch. 67 ; 75 L. J. Ch. 58 ; 54 W. R. 256 ; 

- 93 L. T. 718 ; 22 T. L. R. 33— C. A. 

II. ACKNOWLEDGMENT OF DEBT. 

8. Aclmowledgmmt that Accounts are open — 
Conditional Promise — Indian Limitation Act , 
(XV. of 1877), *. 4 ; Sched. II., par. 57.]— Within 
the period of limitation in respect of a debt the 
debtor filed a written statement in an applica- 
tion for probate of his creditor’s will that he had 
for the last few years open and current accounts 
with the deceased. 

Held — that this was an acknowledgment by 
the debtor that there was a right to have the 
accounts settled, from which a promise to pay 
the amount found due upon the accounts would 
be inferred so as to take the case out of the 
Statute of Limitations. 

Manibam v. Seth Rupchand, (1906) 22 T. L. R. 

[619— P. C. 

1 ft— o 
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9. Admission and Promise to Pay — Limitation 
Act , 1623 (21 Jac. 1, c. 16) — Statute of Frauds 
Amendment Act, 1828 (9 Geo. 4, e. 14), s. 1.] — 
Where the defendant wrote to the plaintiff, “ I 
am really sorry to keep you so long waiting for 
your money,” it is an admission that money is 
due. The addition of the sentence, “ but I shall 
be taking some money next month, I think, with- 
out fail, and will then try to settle with you,” 
amounts to a promise to pay next month. Such 
a letter, therefore, is sufficient, to take the debt 
out of the Statute of Limitations. 

Pryke v. Hill, (1899) 79 L. T. 738— Div. Ct. 

10. Affidavit — Statute of Limitations (21 
Jac. 1, e. 16), .9. 3 — Lord Tenterden's Act , 1829 
(9 Geo. 4, c. 14), . 9 . 1.] — In 1905 J. G. E. in 
proving his father’s will included in his affidavit 
a sum of £2,000 “ money lent to J. G. E. ” 

PIeld — that, although the debt was primd 
facie statute-barred, no payment of interest 
having been made for ten years, the item in the 
affidavit was a sufficient acknowledgment to 
take the case out of the statute. 

Re Emmett, Jenkins v. Emmett, (1907) 95 
[L. T. 755 — Kekewich, J. 

10a. Agreement not to raise Statutory Defence 
— Submission to Arbitration — Arbitration proving 
abortive — Revival of Defence .] — The plaintiff 
and the defendant agreed that there should be a 
reference of their accounts to two arbitrators, 
and that either should pay to the other the 
amount found due by the arbitrators. Both 
agreed not to raise the question of the Statute of 
Limitations. The arbitration, though held, 
proved abortive. 

Held— that the arbitration having proved 
ineffective, the condition on which the admission 
was made had not been fulfilled, and there was, 
therefore, no admission to take the case out of 
the operation of the statute. 

Fenner v. Lord, (1898) 14 T. L. R. 450— 

[Phillimore, J. 

11. Depression of Hope to Pay — Admismm of 
Debt — Identification of Debt — 21 Jac. 1, c. 16.] — 
In order to take a debt out of the Statute of 
Limitations it is not necessary that the written 
acknowledgment should specify the debt or the 
matter out of which it arose. 

It is a mistake to suppose that, because a man 
expresses a hope to pay when he acknowledges 
a debt, therefore the acknowledgment is to be 
taken as the mere expression of a hope to pay. 
A letter containing the following passage was 
held to be a sufficient acknowledgment : “ I 
know I am at present in your debt, but my 
prospects are much better now than they have 
been for years, and will be, so that I shall be 
able to repay you.” 

Sidwell v. Mason ((1857) 2 H. & N. 306) 
followed. 

Whitcombe v. Steere, (1903) 19 T. L. R. 697 

[ — Walton, J. 


12. Guarded Achnoioledgment — Limitation 
Act , 1623 (21 Jac. 1, c. 16) — Statute of Frauds 
Amendment Act , 1828 (9 Geo. 4, c. 14), .s*. 1.] — 
Where there is a general acknowledgment of a 
debt, then a general promise to pay may and 
ought to be implied ; but when the party guards 
his acknowledgment, such an implication will 
not arise. 

Where letters can be read as an acknowledg- 
ment of the debt and a promise to pay it, coupled 
with the expression of a hope that the plaintiff 
would name some figure less than the principal 
and interest, and that he would give the defen- 
dant an option of payment by instalments, the 
letters are not enough to take the case out of 
the statute. 

Mowbray v . Appleby, (1899) 80 L. T. 805 ; 15 
FT. L. R. 425 — Bucknill, J. 

13. No sufficient Acknowledgment that, whole 
Debt roas Due — Sufficient Promise to Pay what 
may be found Due on taking an Account — 21 
Jac. 1, c. 16.] — To a claim on a note for £100 
the defendant pleaded the Statute of Limitations, 
and the plaintiff in reply thereto relied on 
certain letters, in which the passages most in his 
favour were as follows : “ I will do my best to 
pay back what I owe ... I did give uncle a 
note for £100 originally, but I subsequently gave 
him a cheque for £40 . . . and I am almost 
positive I gave him another for £20. ... If he 
hunts up his old bank books he will be able to 
trace up the amount, and I am sure he will be 
satisfied that I am correct. ... As soon as there 
is another ‘division’ I will send him some.” 
Another “division” had in fact taken place 
since the date of the letter. 

Held — that the letters did not constitute a 
sufficient acknowledgment that the whole debt 
was due ; but that they did form a sufficient 
promise to pay £40, or whatever larger sum 
might be found due on taking an account ; and 
that, the judge having taken the account, and 
found the whole sum to be still due, the plaintiff 
could recover it all. 

Prance v. Simpson ((1854) Kay 678) followed. 

Decision of Bruce, J. ((1902) 18 T. L. R. 658), 
affirmed. 

Langrish i\ WATTS, [1903] 1 K. B. 636 ; 72 

[L. J. K. B. 435 ; 51 W. R. 503 ; 88 L. T. 443 ; 

19 T. L. R. 359—G. A. 

14. Parol Evidence to Coymect — Two Letters — 
Admissibility of] — Parol evidence is admissible 
to show that a letter was written in answer to a 
former one, in order to read the two letters 
together that they may constitute an acknow- 
ledgment to take a debt out of the Statute of 
Limitations. 

M‘Guffie v. Burleigh, (1898) 78 L. T. 264 ; 14 * 
[T. L. R. 319— Bruce, J. 

15. Promise to Pay when able — Conditional 
Promise — Statute of Limitations (21 Jac. 1, 
c. 16).] — A debtor wrote a letter, of which the 
following are the material words : “I am sorry 
I cannot pay off anything of my account at 
present . . . as soon as I have the money I 
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shall forward yon a cheque . . . it is my inten- 
tion to pay when 1 am in a position to do so, 
and I shall not try to get out of the debt by its 
becoming out-dated.” 

In an action for the debt the debtor pleaded 
the Statute of Limitations, and the plaintiffs 
relied on the above letter as an answer to the 
plea. 

Held — that the letter only amounted to a 
conditional promise to pay when able, and that 
the debtor, never having been in a position to 
pay any substantial sum, must succeed. 

Philips v. Philips ((1843) 3 Hare, at p. 299, 
judgment of Wigram, Y.-C.) approved and 
applied. 

Decision of Phillimore, J. ( (1904) 20 T. L. R. 
31) affirmed. 

Lusher v. Hassard, (1905) 20 T. L. R. 563— 

[C. A. 

16 . What Sufficient — Conditional Promise.'] — 
A. wrote to the manager of a firm to whom he 
owed money: “I am willing to sell the shares 

that I hold in the Company for £816 4$. Qd., 

and, in the event of my doing so will pay the 
calls (£314 10^.) due on such shares and the 
balance in settlement of my account with your 
company, amounting to £500 14,s. Gdf 

Held — that the letter amounted only to a 
conditional promise to pay the debt, and that, 
as the condition had not been performed, the 
letter formed no answer to the statute. 

Decision of Phillimore, J. (52 W. R. 607 ; 90 
L. T. 460 ; 20 T. L. R. 318) reversed. 

Barrett & Son, Ld. v. Davies, (1904) 21 
[T. L. E. 21 ; 91 L. T. 736— C. A. 

III. PAKT PAYMENT. 

17 . Payment of Instalment of Business Debt — 
Mortgage — Receiver and Manager of Business — 
Extent of Agency of Limitation Act , 1623 (21 
Jac. 1, c. 16), s. 3 — Conveyancing and Law of 
Property Act , 1881 (44 & 45 Viet. c. 41), s. 24.] 
— A receiver appointed under the terms of a 
power in a mortgage deed which extends the 
powers conferred by the Conveyancing Act, 
1881, s. 24, to manage and carry on a business, is 
authorised to pay business debts of the mort- 
gagor. This authority is not affected by the 
death of the mortgagor, and payment by the 
receiver of an instalment of a business debt 
contracted by the mortgagor operates as an 
acknowledgvnent of the whole debt by the 
executrix of the mortgagor, and prevents time 
running under the Statute of Limitations. 

. Decision of Byrne, J, (47 W. R. 174 ; 79 L. T. 
468), affirmed. 

In re Hale, Lilley %\ Foad, [1899] 2 Ch. 

[107; 68 L. J. Ch. 517; 47 W. R. 579; 80 
L. T. 827 ; 15 T. L. R. 389— C. A. 

18 . Simple contract Debt — Real Estate devised 
■ — Tenant for Life and Remaindermen — Part 
Payment by Tenant for Life — Limitation Act } 1623 


(21 Jac. 1, c. 16).] — The part payment by a 
devisee for life of a simple' contract debt of his 
testator and of interest thereon is sufficient to 
keep the debt alive, notwithstanding the lapse 
of time, not only as against the devisees in 
remainder after the life estate, but also as against 
devisees of other real estate of the testator. 

In re Hotting shead ((1888) 37 Ch. D. 651 ; 57 
L. J. Ch. 400; 36 W. R. 660; 58 L. T. 758— 
Chitty, J.) followed. 

DM v. Walker ([1893] 2 Ch. 429; 62 
L. J. Ch. 536 ; 41 W. R. 427 ; 68 L. T. 610— 
Chitty, J. ) applied. 

In re Chant, Bird r. Godfrey, [1905] 2 Ch. 

[225 ; 74 L. J. Ch. 542 ; 53 W. R. 526 ; 93 
L. T. 265 — Warrington, J. 

19 . Solicitor'' s Bill — Money received on Behalf 
of Debtor — Placing to Debtor's Account — Items 
already Statute-barred — Appropriation — 21 Jac. 
1, c . 16, 5. 3.] — A solicitor received on behalf of 
a client, and with his assent retained, a sum of 
money, which was less than the amount of costs 
due to the solicitor, the payment being made by 
a third person, in whose interests the debtor had 
incurred the liability. 

Held — that this was not a “payment” of the 
sum on account of the debt from which a promise 
to pay the balance could be inferred, so as to take 
the case out of the Statute of Limitations. 

A solicitor raised money for a client to pay off 
outstanding debts, and retained the balance of 
the loan towards his general bill of costs. 

Held — that the retention did not amount 
to such a part payment as would imply a 
promise to pay statute-barred items in his bill 
of costs. 

Semble, where a debtor pays to his creditor a 
sum of money on account of a debt, some of the 
items of which are barred by the Statute of 
Limitations, a promise to pay the items which 
are not statute-barred can alone be inferred, 
unless it can be shown that the payment "was 
expressly made on account of the statute-barred 
items. 

In re Boswell, Merritt v. Boswell, [1906] 

[2 Ch. 359 ; 75 L. J. Cb. 234 ; 94 L. T. 243 ; 

22 T. L. R. 247 — Kekewich, J. 

On appeal : settled [1907] 2 Ch. 331 ; 75 
L. J. Ch. 658— C. A. 

IY. JUDGMENT. 

20 . Action on Judgment in Foreign Court — 
Foreign Judgment on Merits for Sum less than 
English Judgment — Election to take Foreign 
Judgment in Discharge — Action for Residue in 
England — Real Property Limitation Act , 1874 
(37 & 38 Yict. c. 57), s . 8.] — The defendant, 
formerly an official in the Transvaal for the then 
South African Republic, was domiciled there, 
hut being temporarily in England, he borrowed 
money from the plaintiff, contracting to repay 
the loan with a very heavy bonus, recoverable in 
England. On his failure to pay he was sued here 
in the Queen’s Bench Division by the plaintiff, 



555 


LIMITATION OF ACTIONS. 


556 


Judgment — Conti nued . 

who recovered against him the judgment sued 
upon in this action, dated June 28th, 1884, for 
£15,067 9s. 11/7., including costs. In September, 
1886, the plaintiff sought to enforce this judg- 
ment against the defendant, who had then 
returned to the Transvaal, in the Courts of the 
South African .Republic. The Transvaal Court 
found on the merits that only £7,000 had been 
actually lent, and gave judgment for that sum 
and interest at 8 per cent, from the date of 
the English judgment, making a total of 
£9,635 4*. 6/7., which was paid in full by the 
curators to the plaintiffs agents, and the 
sequestration and insolvency proceedings which 
had been taken against the defendant were 
annulled. The plaintiff in 1890 sought to recover 
from the defendant the balance due for principal 
and interest on the English judgment. 

Held — that the Statute of Limitations (the 
Real Property Limitation Act, 1874) was a bar 
to the action, as the payment of £9,635 4s. 6/7. 
was not on account of the English judgment, but 
was by way of execution of a hostile judgment 
and “ in invitum” ; and that the plaintiff had 
elected to take the judgment of the foreign 
country in discharge of the whole cause of 
action and could not afterwards sue for the 
residue of the debt in England. 

Taylor v. Hollard, [1902] 1 K. B. 676 ; 71 

[L. J. K. B. 278 ; 50 W. R. 558 ; 86 L. T. 228 ; 

18 T. L. R. 287 — Jclf, J. 

21. Judgment against Co-debtors — Part levied 
agai nst One of the Co-debtors — Debt kept alive.] 
— Where a judgment was obtained in 1884 
against A. and B.. and in 1886 part of the 
judgment debt was levied under an execution 
against A. : — 

Held — that this was sufficient to keep the 
debt alive against A. and B. for a further period 
of twelve years, and that within such period the 
judgment creditor was entitled to an order for 
liberty to issue execution against B. 

Brew v. Brew, [1899] 2 Ir. R. 163— Q. B. 

22. Judgment by Default — Estoppel — Civil 
Bill Dismiss on Merits — Tithe Rsnt-charge — 
Ileal Property Limitation Acts , 1833, 1874 (3 A 
4 Will. 4, c. 27), ,9. 34 ; (37 & 38 Viet. e. 57), ,s. 1.] 

• — In the year 1890 the plaintiff sued certain 
defendants fora sum of £9 lL?.,six years’ arrears 
of tithe rent-charge, payable in respect of certain 
titheable lands situate in the parish of G. and 
county of T. The defendants entered no appear- 
ance, and judgment was marked by default in 
the year 1891 for the sum claimed with costs, 
which the defendants subsequently paid. At the 
date the writ was issued and payment was made, 
it was now admitted that the defendants had 
occupied the lands for twelve years without any 
payment of, or acknowledgment of liability to, 
tithe rent-charge. In the year 1896 the plaintiffs 
sued the defendants in the present case (who are 
to be taken as representing all the estate and 
interest of the defendants in rent-charge), and 
the county court judge dismissed the case on the 
merits. 


In the year 1899 the plaintiffs sued the 
defendants by civil bill for £3 3.s*. 8/7., being 
two years’ arrears of tithe rent-charge issuing 
out of the lauds of B. in the parish of G, and 
county of T. The county court judge dismissed 
the case on the merits. The plaintiffs appealed 
to the judge of assize, who stated a ease raising 
two questions — (1) whether the plaintiffs’ claim 
was barred by the Statute of Limitations ; (2) 
whether the dismiss on the merits in 1S90 
estopped the plaintiffs from recovering in the 
present action. 

Held (by C. A.) — that the defendants were 
not estopped by the judgment by default 
recovered in 1891 from setting up the Statute 
of Limitations ; and that the effect of the 
Statute of Limitations was to extinguish the 
right to recover the tithe rent-charge where there 
had been neither payment nor acknowledgment 
for twelve years ; but that the dismiss on the 
merits in 1896 would not have estopped the 
plaintiffs. 

A judgment by default may operateby estoppel ; 
but the ground and extent of that estoppel must 
be found on the face of the judgment itself, and 
cannot be inferred or deduced from the plead- 
ings of the party who has obtained the judgment, 
where the defendant has said nothing, and 
has merely allowed the judgment to go by 
default. 

An unnecessary averment in a record, that is 
neither pleaded to nor admitted, cannot, be used 
as an estoppel. 

Irish Land Commission r . Ryan, [1900] 2 

[tr. R. 565. 

V. FRAUD. 

23. Concealed Fraud of Person setting up 
Statute — Th ird Person — In noeent Part ies — Beal 
Property Limitation Act , 1833 (3 & 4 Will. 4, 
c. 27), s. 26 — Real Property Limitation Act, 
1874 (37 & 38 Viet. c. 57), s. 1.] — On September 
3rd, 1884, General McC., the owner in fee of a 
house at Cheltenham, in which he was residing 
with his wife and daughter (the plaintiff), 
executed a deed by which he voluntarily con- 
veyed the house to his wife in fee. 

On September 30th, 1884, his wife voluntarily 
conveyed the house to her daughter (the plaintiff) 
in fee. 

The plaintiff was ignorant of the existence of 
these deeds, which her mother retained in her 
possession. In 1886 her mother deposited the 
two deeds, which she had placed in a closed 
envelope, with a London solicitor, who was to 
take charge of the enclosed papers unopened in 
the events that happened. 

The mother died in 1888, having by her will 
bequeathed all her property to the plaintiff. 

The general died on August 28th, 1899, having 
devised all the residue of his property to the 
defendant. 

The general had continued in possession of 
the house and dealt with it as his own until his 
death, and after his death the defendant entered 
into possession, and the London solicitor delivered 
the envelope with the deeds in it to the plaintiff, 
who then for the first time became aware of her 
title to the house. 
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The plaintiff on October 19th, 1899, com- 
menced an action, claiming a declaration that 
she was entitled to the house for an estate in 
fee simple in possession, and possession thereof. 
The defendant pleaded the Real Property Limita- 
tion Act, 1874. The plaintiff claimed the 
benefit of sect. 26 of the Real Property Limita- 
tion Act, 1833, alleging that the defendant’s 
possession had been acquired by means of a 
“ concealed fraud.” 

Held (1) (Vaughan Williams, L.J. doubting) 
— that however good the motive was which 
prompted her action there was on the part of 
the mother a concealed fraud within the meaning 
of sect. 26 of the Eeal Property Limitation Act, 
1833, and that the general was no party to the 
fraud ; and (2) (Eigby, L.J. dissenting) that 
if there had been on the part of the mother con- 
cealed fraud, then, as in order to prevent the 
operation of the statute, the fraud contemplated 
by sect. 26 must be the fraud of or in some way 
imputable to the person setting up the statute, 
or of some one through whom he claims, the 
plaintiff’s title was barred by the Statute of 
Limitations. 

Petre v. Petre ((1853) 1 Drew. 371 — Kinders- 
ley, V.-C.) considered. 

Decision of Kekewich, J. ((1899) 83 L.T. 718), 
reversed. 

In re McCallum, McCallum r. McCallum, 

[1901] 1 Ch. 143; 70 L. J. Oh. 206; 49 

W. E. 129 ; 83 L. T. 717 ; 17 T. L. E. 112 — 

0. A. 

25 . Tailing Coal tortiously — Coal Mines - — 
Account — Submission to Arbitration — Defence — 
Limitation Act , 1623 (21 Jac. 1, c, 16), s . 3.] — 
The mere taking of coal tortiously from another 
person’s mine is not fraud so as to entitle the 
plaintiff to an account more than six years 
afterwards ; but if the coal be taken intention- 
ally, and steps be taken to prevent the plaintiff 
from discovering the wrong, this is a^ fraud 
which will take away the defendant’s right to 
plead the Statute of Limitations. 

Ecclesiastical Commissioners for England v. 
North Eastern Mail Co. ((1877) 4 Ch. D. 845 ; 
47 L. J. Ch. 20 ; 36 L. T. 174— V.-C. Malins) 
not followed. 

Parties to a submission to arbitration are not 
precluded from raising the defence of the Statute | 
of Limitations, unless a provision to that effect 
is drawn up and embodied in the submission. 

In re Astley and Tyldesley Coal and 

[Salt Co. and Tyldesley Coal Co., (1899) 

68 L. J. Q. B. 252 ; 80 L. T. 116 ; 15 T. L. E. 

154— Div. Ct. 

26 . Tailing Coal tortiously — Coal Mines — 
Account — Value of Coal-Limitation Act , 1623 
(21 Jac. 1, c. 16), 5 . 3).]— Where a colliery com- 
pany wilfully and secretly took coal from an 
adjoining property, and the fact was not brought 
to light for many years afterwards, and no laches 
could be attributed to the adjoining owner in 


not discovering the existence of the wrongful 
workings : — 

Held — that the Limitation Act, 1623, had 
no application, and that the adjoining owner 
was entitled to recover from the wrongdoers 
the value of the coal so wrongfully taken, and, 
in the case of a winding-up, to prove for that 
amount. No presumption as to pillars having 
been either left or worked, or the reverse, should 
be made. The account must be arrived at by the 
evidence alone. 

Ecclesiastical Commissioners for England v. 
Earth Eastern Rail Co. ft 1877 ) 4 Ch. D. 845 ; 
47 L. J. Ch. 20 ; 36 L. T. 174— V.-C. Malins) 
not followed. 

Bulli Coal Mining- Co. v. Osborne, [1899] 

[A. C. 351 ; 68 L. J. P. C. 49 ; 47 W. E. 545 ; 

80 L. T. 430 ; 15 T. L. E. 257— P. C. 

VI. RECOVERY OF MONEY CHARGED UPON 
LAND, 

27. Land Tax — Redemption — Yearly Sum 
payable by way of Interest — “ Rent ” — Periodical 
Sum of Money charged on Land — Land Tax 
Redemption Act , 1802 (42 Geo. 3, c. 116),.?. 123 — 
Real Property Limitation Act, 1874 (37 & 38 Viet, 
c. 57), ss. 1,8. ] — In 1874, P., the lessee, redeemed 
the land tax on certain property under the powers 
given by the Land Tax Redemption Act, 1802. A 
formal assignment of the benefit of the redemption 
was in 1879 made to the plaintiff. The leases 
became, in 1SS5, vested in the defendant, who by 
mistake paid the land tax to the Commissioners 
thenceforth until the year 1900. The plaintiff, oil 
receiving the certificate of redemption, put it 
away with his title-deeds and forgot all about it 
until the year 1900. He brought an action to 
recover £9, being an annual payment, by way of 
interest, for which the tax was redeemed, due 
January 1st, 1900. 

Held — that the yearly sum of £9 was a cc rent” 
within the meaning of sect. 1 of the Eeal Property 
Limitation Act, 1874 ; that it was also a periodical 
sum of money charged on the land ; and that in 
either case the claim came within sect. 8 of the 
Eeal Property Limitation Act, 1874, and was 
barred. 

Decision of Div. Ct. ([1901] 2 1 B. 7 ; 70 
L. J. K. B. 556 ; 65 J. P. 533 ; 84 L. T. 684) 
affirmed. 

Skene v. Cook, [1902] 1 K. B. 682 ; 71 L. J. 

[K. B. 446 ; 50 W. E. 506 ; 86 L. T. 319 ;■ 18 

L T. L. E. 431— C. A. 

28. Mortgage — Administration Action — Action 
not continued — Retired subsequently — Arrears 
of Interest — Real Property Limitation Acts, 1833 
(3 & 4 Will. 4, c. 27), 42 ; and 1874 (37 & 38 
Viet. tf. 57), 5. 8.]— In 1858 A. borrowed money 
upon security of a charge on lands. He died in 
1887, and an administration decree was made in 
an action brought by B. his executrix against C. 
his eldest son and next of kin. The lenders 
made no claim in this action, which by consent 
was not proceeded with. 

Interest on the debt was paid out of the rents 
of the lands down to 1895 by B., and (after her 
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death) by 0., her executor, who was owner of the 
charge. The rents now proved insufficient to 
pay the interest. 

Held — that the administration action should 
be proceeded with, 0. becoming plaintiff as B.’s 
executor, and the lenders becoming co-defen- 
dants ; that the debt had been kept alive by pa} r - 
ment of interest, but that, by reason of 3 & 4 
Will. 4, c. 27, s. 42, only six years’ arrears of 
interest was recoverable. 

Thompson r. Hueley, [1905] 1 Ir. R. 58S — 

[M. R. 


29. Mortgage — Mortgage on Part of Testator's 
Property — Such Property specifically devised — 
Devisee paying Interest for Years — Security at 
length proving insufficient — Right to still claim 
on Covenant against rest of Testator's Estate in 
Hands of other Devisees — Real Property Limita- 
tion Act, 1874 (37 & 38 Viet. c. 57), 5. 8.]— L. 
had mortgaged part of his property, and devised 
this part to T. The latter duly paid interest 
for thirty years, when the property was sold and 
proved insufficient to pay off the principal. 

Held — that the mortgagee could still proceed 
against the specific devisees of the other unmort- 
gaged parts of L.’s real estate, and was entitled 
to an administration order in respect of the 
whole. 

Roddam v. Morley ((1857) 1 De G. & J. 1— 
Lord Cranworth) applied. 

Bradshaw v. Widdrington ([1902] 2 Ch. 430 ; 
71 L. J. Ch. 627 ; 86 L. T. 726 ; 50 W. R. 561 — 
0. A., see Moetgage, No. 38) discussed. 

In ee Lacey. Howaed v. Lightfoot, [1907] 

[1 Ch. 330 ; '76 L. J. Ch. 316 ; 96 L. T. 306— 

C. A. 

30. Trustees — Retirement of One Trustee — 
Payment of Interest by continuing Trustees — 
Claim after Sir Years — Limitation Act , 1623 
(21 Jac. 1, c. 16), s . 3 — Mercantile Law Amend- 
ment Act , 1856 (19 & 20 Viet. <?. 97), *. 14— Real 
Property Limitation Act , 1874 (37 & 38 Viet. 
c. 57), s. 8.] — Sect. 3 of the Limitation Act, 1623, 
is not repealed by sect. 8 of the Real Property 
Limitation Act, 1874. The effect of the two 
Acts read together is, that no action for a simple 
contract debt, whether chargeable on land or 
not, shall be brought after six years, and that 
no action for a specialty debt chargeable on land 
shall be brought after twelve years. 

Sutton v. Sutton ((1882) 22 Ch. D. 511 ; 52 
L. J. Ch. 333 ; 31 W. R. 369 ; 48 L. T. 95— 
C. A.) distinguished. 

Firth v. Slingsby ((1888) 58 L. T. 481— 
Stirling, J.) approved. 

In 1882 the plaintiffs advanced money to the 
defendants, who were the three trustees of a will, 
the loan being secured by a transfer to the plain- 
tiffs of mortgage securities belonging to the 
estate of the defendants’ testator, hut the defen- 
dants entered into no covenant to repay the loan. 


In 1883 L., one of the defendants, retired from 
the trusts of the will, and the other two trustees 
continued to pay interest on the loan until 
1896. In 1897 the plaintiffs brought an action 
against L.and the continuing trustees to recover 
the loan. 

Held — that the action, being for a simple 
contract debt, although chargeable upon hind, 
was barred as against L. by sect. 3 of the Limita- 
tion Act, 1623, being brought more than six 
years after the accrual of the plaintiffs’ right of 
action ; and. that sect. 14 of the Mercantile Law 
Amendment Act, 1856, prevented the payment 
of interest by the continuing trustees operating 
against L. 

Decision of Lord Russell, O.J. ([1898] 2 Q. R. 
223 ; 67 L. J. Q. B. 731 ; 47 W. R. 13 ; 79 L. T. 
94 ; 14 T. L. R. 441) reversed. 

Baenes v. G BENTON, [1899] 1 Q. B. 885 ; 68 

[L. J. Q. B. 502 ; 47 W. R. 435 ; 80 U T. 606 ; 

15 T. L. R. 295—C. A. 

31. Trust of Lands for ultimate Sale — Mort- 

gage by Reversioners of their Reversion — Land, 
not yet sold — Period applicable — Real Property 
Limitation Act, 1874 (37 38 Viet. c. 57), s. 8.J 

— Land was devised to trustees in trust for A. 
for life, and after her death in trust for sale and 
division. The defendants, the reversioners, who 
had mortgaged their reversionary interests, were 
sued for the principal and interest, and they 
pleaded that the debt was statute-barred, as no 
interest had been paid for nineteen years. The 
tenant for life was still alive. 

Held — that the money due under the cove- 
nant in the mortgage deed was a sum of money 
“ charged upon or payable out of land ”* within 
the meaning of sect. 8 of the Real Property 
Limitation Act, 1874 ; and that therefore the 
action became barred after the expiration of 
twelve years from the last payment. 

Sutton v. Sutton ((1882) 22 Ch. D. 511 ; 52 
L. J. Ch. 333 ; 31 W. R. 369 ; 48 L. T. 95) 
followed. 

Kikkland v. Peatfield, [1903] 1 K. B. 756 ; 72 

[If. J. K. B. 355 ; 51 W. R. 544 ; 88 L. T. 472 ; 

19 T. L. R. 362— Wright, J. 

VII. RIGHTS TO REAL PROPERTY. 

32. Chattels Real — Next of Kin remaining in 
Possession — Joint Tenancy — Tenancy in Com- 
mon.’] — Some of the next of kin of an intestate 
remained on in possession of chattels real with- 
out taking out administration. 

Held — that they acquired under the Statute 
of Limitations a joint tenancy in the shares of 
other next of kin who had remained out of pos- 
session for more than twelve years, although, in 
respect of their own original shares, they held as 
tenants in common. 

Smith v. Savage, [1906] 1 Ir. R. 469— 

[Barton, J. 

33. Copyholds — Intestacy — Custom of Manor 
— Will of Customary Heiress — Intention of 
Heiress to pass Copyholds — Receipt of Rents by 
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Testatrix's Customary Heir for more than Thirty 
Tears — Ileal Property Limitation Acts, 1833 (3&4 
Will. 4, c. 27), ss. 16, *17, 34; and 1874 (37 & 38 
Viet. c. 57), ss. 3, 5.]— B. died intestate in 1869 
possessed of copyholds which according to the 
custom of the manor devolved upon his widow 
as his customary heiress-at-law. The widow 
died on January 7th, 1870, having by her will 
given “ all and singular the share and proportion 
of my late husband’s estate I take or to which I 
am entitled on his decease” to be equally divided 
between her two daughters share and share alike, 
and she also gave them £500 “ in lieu of the various 
freehold and copyhold lands of my late husband 
which descend to my son on the intestacy of my 
late husband.” She appointed H., the husband 
of one of her daughters, her executor. H. col- 
lected all the rents of the copyholds from the 
death of the widow on the son’s behalf, admitted 
him to be entitled, and procured the enfranchise- 
ment of the copyholds in the son’s favour, and 
no one supposed that anybody else was entitled. 
On September 25th, 1900, H. and his wife 
brought an action claiming an undivided moiety 
in the copyholds. 

Held — that H. and his wife were barred from 
any claim against the copyholds by sects. 3, 5, 
of the Real Property Limitation Act, 1874, as 
more than thirty years had elapsed between the 
death of the intestate’s widow and the commence- * 
ment of the action. 

Semite, that there were upon the face of the 
will' reasons inducing the Court to infer, not only 
that the testatrix did not intend the copyholds 
to pass by the gift to her two daughters, but that 
there was almost enough to show that she 
intended them not to pass ; and that they 
devolved upon her customary heir, her son. 

HOUNSELL v. DUNNING, [1902] 1 Ch. 512 ; 71 
[L. J. Ch. 259 ; 86 L. T. 382— Joyce, J. 

34 . Discontinuance of Possession — User of Land 
— Immunity of a Crown Department from Costs.'] 
— In 1819 a portion of the Bull of Clontarf, a 
sandy tract in Dublin Bay, was taken from V.’s 
predecessor by the Dublin Ballast Board, after an 
inquisition, and an award was made, containing 
a map on which the boundary between the land 
.taken and V.’s land was stated. Some years 
afterwards three wooden posts were put up by an 
officer of the Board in a line considerably outside 
the boundary, as shown on the map. As these 
posts decayed two walls, 21 feet long by 8 feet 
high, were built on then site. These were the 
only physical marks of a boundary. V.’s cattle 
grazed beyond them without interruption. In 
1865 a portion of the land between the boundary 
on the map and the walls, and which had been 
previously fenced off, was leased by the Board to 
the Admiralty. In 1876 and 1884 the question 
as to the correct boundary was raised between 
the Board and V. In 1884 V. commenced an 
action against the Board, claiming damages for 
trespass, and an injunction. This action was 
never brought to a hearing. 

Held — that there had been no discontinuance 
of possession by V., and that he was entitled to 


the land between the boundary on the map and 
the posts, except that portion leased to the 
Admiralty. 

Upon an objection by the Board of Trade 
claiming the foreshore, which was overruled : — 

Held — that as the Board represented the 
Crown, and the case not falling within 18 & 19 
Viet. c. 90, costs could not be given against 
them. 

In re Dublin, Wicldow and Wexford By. Co., 
Ex parte Jordan ((1892) 31 L. R. Ir. 1), not 
followed. 

In ee Vernon’s Estate, [1901] 1 Ir. R. 1 — 

[Ross, J. 

35 . Dispossession — Acts of Ownership — Exclu- 
sion of Rightful Owner — Real Property Limita- 
tion Act, 1833 (3 & 4 Will. 4, c. 27), ss. 2, 3.]— 
The maintenance of piles to support a landing 
stage is not sufficient evidence of exclusive 
possession to oust an owner’s title to the fore- 
shore after only twelve years, at least if the 
position of such piles has been varied. 

Duke of Beaufort r. John Aird & Co., (1904) 
[20 T. L. R. 602 — Warrington, J. 

36 . Dispossession — Acts of Ownership — Exclu- 
sion of Rightful Owner — Real Property Limita- 
tion Act, 1833 (3 & 4 Will. 4, c. 27), ss. 2, 30- 
In order to defeat a title by dispossessing the 
former owner, acts must be done which are 
inconsistent with his enjoyment of the soil for 
the purposes for which he intended to enjoy it. 

Leigh v. Jack ((1881) 5 Ex. Div. 264; 49 
L. J. Ex. 220 ; 41 J. P. 488 ; 28 W. R. 452 ; 
42 L. T. 463 — C. A.) and Littledale v. Liverpool 
College ([1900] 1 Ch. 19 ; 69 L. J. Ch. 87 ; 48 
W. R. 177 ; 81 L. T. 564— C. A., Ho. 38, infra) 
followed and applied. 

The defendant, an owner of sea-side property, 
had placed, replaced and maintained on the 
foreshore in front of it boulders and piles for the 
purpose of protecting his property. 

Held — that such acts, though lasting over a 
period of thirty years, were not sufficient to 
enable him to defeat the title of the plaintifE to 
the foreshore which had been granted to him 
many yearn ago by the Crown. 

The piles, &c., were only placed there by the 
defendant as ancillary to the use of his own 
property in order to protect it ; and though he 
had acquired an easement, or right to continue 
doing so, he had done nothing intended to dis- 
possess the plaintiff. 

Decision of Warrington, J. (20 T. L. R. 589) 
affirmed. 

Philpot v. Bath, (1905) 21 T. L. R. 634 — C. A. 

37 . Dispossession — Disa lilitg — Claim of Infant 
barred — Real Property Limitation Act, 1874 
(37 & 38 Viet. c. 57).] — Where the adverse pos- 
session of a trespasser commences as against an 
owner who is under no disability and is continued 
as against a subsequent owner who is an infant, 
the infancy of the subsequent , owner does not 
arrest the operation of the statute, even if the 
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legal estate be in trustees ; but the trespasser’s 
title becomes absolute at the same date as it 
would have done had the ownership of the 
original owner continued. 

Murray v. Walking ((1890) 62 L. T. 796 — 
Chi tty, J.) followed. 

Garner v. Win grove, [1906] 2 Ch. 233; 74 

[L. J. Ch. 545 ; 53 W. R. 588 ; 93 L. T. 131— 

Buckley, J. 

38 . Dispossession of Bight of Way — Intention 
— OccAipation with Intention of excluding Owner 
as well as Others — Inference from Equivocal Acts 
— Beal Property Limitation Act, 1833 (3 & 4 
Will. 4, e. 27), s. 3.] — In order to acquire a title 
to land, wdiich has a known owner, by the Statute 
of Limitations that owner must have lost his 
right to the land by being dispossessed of it or by 
having discontinued his possession of it. 

Such owner cannot be dispossessed unless the 
plaintiff, who claims under the statute, obtained 
possession himself, which involves an animus 
•possidendi — i.e., occupation with the intention 
of excluding the owner as well as other people. 
When possession or dispossession has to be inferred 
from equivocal acts, the intention with which 
they are done is all-important. 

Many years ago the plaintiff placed gates at 
the ends of a strip of land belonging to the 
defendants, over which the plaintiff had a right 
of way only ; he kept those gates locked, and 
did various equivocal acts on the strip of land in 
question, which was bounded on either side by 
defendants’ land. 

Held (Jeune, P. doubting), in the circum- 
stances of the case and upon the evidence, that 
the plaintiff had failed to prove the acquisition 
of a title to the strip of land in dispute, and that 
the defendants had not been dispossessed for the 
statutory period. 

Decision of Bigham, J. affirmed. 

Littledale v. Liverpool College, [1900] 

[1 Ch. 19 ; 69 L. J. Ch. 87 ; 48 W. R. 177 ; 81 
L. T. 564 ; 16 T. L. R. 44—C. A. 

39 . Landlord and Tenant — Lease — Trespasser 
— Title against Lessee — Surrender of Lease by 
Lessee — Expiration of Lease — Landlord's Bight 
of Be-entry — “ Particular Estate" — “ Future 
Estate or Interest ” — Real Property Limitation 
Act , 1833 (3 & 4 Will. 4, c. 27), s. 34 —BealProperty 
Limitation Act , 1874 (37 & 38 Viet, c . 57), s. 2.] — • 
A lord of a manor demised premises to certain 
lessees for ninety -nine years from 1837 if “three 
named persons ” should so long live. 

In 1867 these premises were granted in fee to 
the defendant by one W. The defendant 
remained in possession up to 1902, the date of 
the action, without having paid any rent. 

In 1884, the then lord of the manor conveyed 
the freehold of the manor to the plaintiff’s father 
and predecessor in title. 

In 1885 the sole surviving executor of the 
survivor of the lessees, so far as he could or law- 
fully might, hut not further or otherwise, sur- 
rendered all the premises demised by the lease of 
1837 to the plaintiff’s father and predecessor in 
title, 


In 1894 the plaintiff’s father and predecessor 
in title died. 

On January 2nd, 1895, the last of the three 
lives for which the lease of 1837 had been 
granted dropped. 

On January 25th, 1902, the plaintiff brought ail 
action to recover from the defendant possession 
of the premises. 

Held — that the Court would assume in favour 
of the defendant that the plaintiff’s predecessor 
in title acquired the freehold in the premises 
in 1884 ; that by virtue of the provisions of sect. 2 
of the Real Property Limitation Act. 1874, the 
term of years was not a “ particular estate,” 
nor the .estate taken by the reversioner a 
“future estate or interest ” under that section, 
and the time could not be limited to six years 
from the expiration of the leasehold term ; that 
though the defendant had by twenty years’ 
possession acquired the right to the possession of 
the property as against the lessees, the lessees 
could not by assignment or underlease deprive 
him of that right; that the surrender in 1885 
could not operate against the persons against 
whom the defendant was entitled to claim 
possession ; and that the right of the landlord 
to resume possession did not arise until the 
lease had expired, viz., 1895, when the last life 
dropped. 

Walter v, Yalden, [1902] 2 K. V>. 304 ; 71 

[L. J. K. B. 693 ; 51 W. li. 46 ; 87 L. T. 97 ; 

18 T. L. Li. 668— Div. Ot. 

40 . Landlord and Tenant — Leases — Settlement 
by Lessee — User by cestui quo trust of Adjoining 
Land — Accretion to Demised Property — Person 
claiming through Trustees — Accrual of Lessor's 
Bight of Entry — Beal Property Limitation Act 
1833 (3 & 4 Will. 4, c. 27), .<?»*. I, 25.]— In 1819 a 
renewable lease of a foundry plot was granted to 
J. M. for ninety-nine years or three lives. 

In 1833, a renewable lease by the same lessor 
of a stable plot adjoining the foundry was 
granted to the same lessee for ninety-nine years 
or three lives. 

In 1842, J. M. assigned the foundry plot, 
stable plot and certain other premises to trustees 
to hold the foundry on one set of trusts and the 
residue of the property upon another set of 
trusts. 

In 1848, J. M. died. 

In 1856, new separate leases of the foundry 
plot and of the stable plot for ninety-nine years 
or three lives were granted to the trustees of 
the settlement. 

Subsequently a Mrs. T. acquired the beneficial 
interests in the foundry from the other cestui qua 
trust. No assignment to her was ever executed 
by the trustees. 

On July 24th, 1890, the lease of the foundry 
plot was surrendered, and a new lease thereof 
granted by the then lessor to the cestui que trust, 
Mrs. T., who subsequently sold the lease to the 
defendants. 

In 1894 the trustees obtained a renewal lease 
of the stable plot, which was in 1896 assigned 
to S. 

In 1898, S. obtained a renewed lease of the 
stable plot, which lease was in 1901 sold by him 
to the plaintiffs. 



565 


LIMITATION OP ACTIONS. 


566 


Eights to Beal Property — Continued. 

In all the several leases the dimensions and 
plans were respectively the same. 

The plaintiffs on July 18th, 1901, brought an 
action to recover fiom the defendants a smith’s 
shop and strip of land, portions of the stable plot 
which had been continuously occupied by the 
cestui que trust of the foundry plot and subse- 
quently by the defendants since the death of 
J. M. in 1848, without any payment of rent or 
any acknowledgment. Each lease was renewed 
without any notice having been taken of the 
fact that the occupation did not correspond with 
the parcels described as demised. 

Held — that the occupation by the cestui qne 
trust and the defendants could not be said to 
have been a trespass, but must have been by the 
permission in fact of the trustees, though that 
permission was probably given in the mistaken 
belief that the occupation was in accordance 
with the trust, though in fact it was not ; that 
the disputed parcels were held under the trust 
and devolved according to the trust and were 
an accretion to the demised property ; that the 
statute did not begin to run against the lessor 
in 1856 ; that Mrs. T. must be considered as a 
person claiming through the trustees within the 
meaning of sect. 25 of the Real Property Limita- 
tion Act, 1838 ; that the lessor’s right of entry 
first accrued on the surrender of the stable plot 
in 1894, and that his leases of 1894 and 1898 
were good leases ; that even if the lessor’s right 
of entry accrued in 1856 the effect of the statute 
running was to add the disputed pieces to the 
foundry lease ; that in either view the Statute 
of Limitations did not bar the action by the 
plaintiffs unless the third life dropped before 
July 18th, 1889, or twelve years before the com- 
mencement of the action ; and that there must 
be judgment for the plaintiffs for possession. 

East Storehouse Urban District Council 

[ v . Willoughby Brothers, Ld., [1902] 2 

K. B. 318 ; 71 L. J. K. B. 878 ; 50 W. R. 

698 ; 87 L. T. 366— Channell, J. 

41 . Leaseholds — Covenants in Lease — Whether 
Binding — Real Property Limitation Act , 1833 
(3 & 4* Will. 4, c. 27),/. 34.]— The effect of the 
Statutes of Limitations upon the position of a 
stranger (not an assignee) in possession of lease- 
holds is not to transfer to him the lessee’s 
interest in the lease and to make him bound by 
the covenants, but merely to give him the right 
of possession during the remainder of the lease 
as against the lessee or persons claiming under 
him, 

Tichborne v. Weir ((1892) 67 L. T. 735— C. A.) 
followed. 

O’Connor v. Foley, [1905] 1 Ir. R. 1— M. R. 

42 . Legal Estate in Trustee for private Partner- 
ship — Business turned into Limited Company — 
Legal Estate left outstanding — Companies Act, 
1862 (25 & 26 Viet. c. 89), 5. 193 —Real Property 
Limitation Acts , 1833 (3 & 4 Will. 4, c. 27) 
and 1874 (37 & 38 Viet. c. 57).] — In 1887 C. 
conveyed to himself and seven partners certain 
real estate to hold the same unto and to the use 


of the grantees as part of the partnership assets* 
Shortly afterwards the partnership w r as turned 
into a limited company, but there was no con- 
veyance of the legal estate in the property in 
question from the eight grantees. In 1891 the 
company conveyed this property to a new com- 
pany, which in 1902 agreed to sell it to L. Upon 
,a vendor and purchaser summons : — 

Held — that the legal estate did not pass to 
the first company upon its incorporation under 
sect. 193 of the Companies Act, 1862 ; and was 
outstanding in the surviving grantees as trustees 
for the company ; but that, as the latter were 
bare trustees and had not interfered for twelve 
years, their title w r as barred, and the company 
alone could convey the fee. 

In re Cussons, Ld., (1904) 73 L. J. K. B. 296 ; 

[11 Mans. 192 — Kekewich, J. 

43 . Yearly Tenancy — Possession — Tenant and 
Next of Kin — Personal Representative — Tres- 
passers — Joint Tenancy.'] — Where some of the 
next of kin of a yearly tenant who died 
intestate continued in possession of his holding 
for a period sufficient to confer title under the 
Statute of Limitations : — 

Held — that they had thereby acquired a 
beneficial title under the statute ; and that the 
character of the title w r as a joint tenancy. 

Coyle v. M‘Fadden, [1901] 1 Ir. R. 298 — Ross, J. 

VIII. MORTGAGOR END MORTGAGEE. 

And see title Mortgages. 

44 . “ Acknowledgment of the Right ” to the 
Mortgage Money — Statutory Reparation by 
MoHgagor — Further Charge — “ Present Right to 
receive ” — Real Property Limitation Act , 1874 
(37 & 38 Viet. c. 57), s. 8.] — A mortgage of land 
was executed in 1875 to secure an advance, and 
in 1879 a deed of further charge on the land was 
executed as security for a further advance. The 
latter deed recited the mortgage of 1875, and that 
the date fixed for redemption had passed, and 
contained a covenant by the mortgagor that he 
would, upon receipt of notice as mentioned in 
the mortgage of 1875, pay to the mortgagee the 
money advanced with interest, and it declared 
that the power of sale and other powers con- 
tained in the earlier deed should extend to and 
be a security for the further advance and interest 
thereon. No interest was ever paid on these 
mortgages. In 1899 the mortgagee became of 
unsound mind, and his next of kin petitioned for 
an inquiry in lunacy, and issued a summons for 
directions. Upon that summons the mortgagor 
made a statutory declaration as to the mortgage 
debts. The mortgagee having died, his executors 
sued the mortgagor to enforce the mortgages. 

Held — that the statutory declaration was not 
an “ acknowledgment of the right ” to the money 
within sect. 8 of the Real Property Limitation 
Act, 1874, it being equally consistent with the 
intention to show that the debt was statute- 
barred, nor was it given “ to the person entitled 
thereto or his agent ” ; that, even if it was an 
acknowledgment, it was not effectual to take the 
case out of the statute, because at the time it 
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was made both the remedy against the land and 
the personal remedy on the covenant were gone ; 
and that, as regards the deed of further charge, 
there existed when it was executed, a “ present 
right to receive” the mortgage money within 
the meaning of sect. 8 ; and that therefore the 
action was statute barred. 

Hervey r. Wynn, (1905) 22 T. L. R. 93— 

[Eady, J. 

45 . Arrears of Mortgage Interest — Statute of 
Limitations — Proceeds of Mortgaged Realty and 
Personalty in Court — Application try Mortgagor 
for Payment out of Balance — Obligation to 
Account for all Arrears of Interest — Real 
Property Limitation Act , 1833 (3 & 4 Will. 4, 
c. 27), s. 42.] — A mortgagee, to whom statute- 
barred arrears of interest are owing, is in a 
better position with regard to such arrears, when 
he is simply resisting proceedings taken by his 
mortgagor, than when he himself institutes pro- 
ceedings. In the former case, so long as his right 
remains, he may enforce it by any lien or right 
of retainer available to him. 

A reversionary interest in realty and personalty 
under a will was mortgaged to A. : there was an 
administration action, in which the testator’s 
estate was realised, and the proceeds paid into 
Court ; and subsequently, upon the death of the 
life tenant under the will, the mortgagor’s repre- 
sentative applied for payment out of the mort- 
gagor’s share of the money in (Jourt less the 
amount of the mortgage debt and six years’ 
interest thereon. No interest had ever been 
paid ; but it was contended that sect. 42 of the 
Real Property Limitation Act, 1833, entitled the 
mortgagor’s representative to allow only six years’ 
arrears. 

Held — that, as the mortgagees were not 
seeking to recover arrears of interest by “ dis- 
tress, action or suit,” sect. 42 did not apply, and 
‘that the mortgagor’s representative must allow 
them all arrears. 

Seinble, even if the mortgagees, whose title to 
the fund had long since become absolute, had 
applied for payment out of Court, they would 
still have been allowed all arrears. 

Edmunds v. Waugh ((1SG6) L. R. 1 Eq. 421 ; 
35 L. J. Ch. 234 ; 14 W. R. 257 ; 13 L. T/739— 
Kindersley, V.-C.) approved and followed. 

In re Slater's Trusts ((1879) 11 C. D. 227 ; 48 
L. J. Ch. 473 ; 27 W. R. 448 ; 44 L. T. 184- 
Bacon, V.-C.) overruled. 

In re Steals Mortgaged States ((1876) 2 C. D. 
713 ; 45 L. J. Ch. 634 ; 24 W. R. 698 ; 35 L, T. 
465— Malins, V.-C.) queried. 

In re Lloyd, Lloyd v. Lloyd, [19031 1 Ch 

[385 ; 72 L. J. Ch. 78 ; 51 W. R. 177 ; 87 L. T. 

541 ; 19 T. L. R. 101— C. A. 

46 . Judgment Mortgage — Statute runs from 
Pate of Judgment and not from Pate of Regis- 
tration — Judgment Mortgage ( Ireland ) Act , 1850 
(13 & 14 Viet. c. 29), s. 7 — Real Property Limi- 
tation Act , 1874 (37 & 38 Viet. e. 57), s, 7.]— 
Where a judgment creditor registers a judgment 


as a judgment mortgage against the lands of a 
judgment debtor : — 

Held (reversing the decision of the Vice- 
Chancellor) — that the Statute of Limitations 
commences to run from the date of the judg- 
ment, and not from the date of the registration 
of the judgment mortgage. 

Johnson i\ Lowry, [1900] 1 Ir. R. 316—C, A. 

47 . Mortgage to Building Society — Building 
Society Rules ■ — Right to Redeem at any Time — 
Proviso for Possession on Default — Acknowledg- 
ment of Mortgagor s Title — Real Property 
Limitation Act , 1874 (37 & 38 Viet. e. 57), ,v. 7.] 
— A mortgage by a member of a building society 
to the building society, provided that, if the 
mortgagor paid all the instalments according to 
the rules of the society, the society would u at 
any time thereafter, upon the request of the 
mortgagor,” indorse the mortgage deed with a 
receipt, and that it should thereupon be vacated. 
It also provided that, upon default in payment 
of any of the instalments, the balance of the 
advance unpaid should immediately become due, 
and that the society might thereupon enter into 
possession. The mortgagor being in default, the 
society entered into possession, and received the 
rents for a period of over twelve years. Within 
the period of twelve years, before action brought, 
the mortgage and the amount outstanding had 
been included, under the heading of mortgages 
in balance-sheets of the society signed by the 
auditors, and delivered to the committee. 

Held— that the title of the mortgagor was 
barred under sect. 7 of the Real Property Limi- 
tation Act, 1874, and that the committee were 
not the mortgagor’s agents to receive acknow- 
ledgments of his title contained in the balance- 
sheets. 

Wilson r. Walton and Kirkdale Per- 

[manent Building- Society, (1903) 19 
T. L. R. 408— Walton, J. 

48 . Notional Payment — Owner of Part of 
Mortgaged Lands entitled to the Interest on 
Mortgage Debt — Presumption of Payment } — 
Where lands are mortgaged and the owner of a 
share of such lands is entitled to the interest on 
the mortgage debt, a notional payment of interest 
presumed to have been made by him to himself 
is not sufficient to prevent the Statute of Limi- 
tations from running in favour of a third party, 
owner of the other share in the lands. 

In re Finnegan’s Estate, [1906] I Ir. R. 370— 

[Ross, J. 

49 . Possession adverse to Mortgagor — Entry 
by Mortgagee within Twelve Years after Last 
Payment of Interest— -Real Property Limitation 
Act , 1837 (7 Will. 4 & 1 Viet. c. 28).]— In 1876 
the father of the plaintiff and defendant mort- 
gaged by subdemise a lease, which was to 
expire in 1922, to secure certain sums of money 
advanced to him. In 1882 he mortgaged by 
assignment the lease subject to the first mort- 
gage. In 1885 the mortgagor died, having 
bequeathed the lease to trustees to secure an 
annuity to his wife, and after her death to his 
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daughter, the plaintiff, and subject thereto in 
trust for the defendant. After the testator’s 
death the widow resided in the house with the 
daughter until July, 1899, and the daughter 
until December, 1899. In December, 1888, the 
defendant obtained to himself a transfer of the 
second mortgage, and in January, 1893, he 
obtained a transfer of the first mortgage. In 
1894 the defendant purchased and had conveyed 
to him the reversion, subject to the lease, in the 
leasehold premises. In December, 1899, the 
defendant took possession, and excluded the 
plaintiff, who thereupon brought an action to 
recover possession of the house and premises. It 
was admitted that, up. to the dates of the trans- 
fers of the mortgages to the defendant, interest 
on the mortgages respectively had been duly 
paid by the mortgagor and his assigns within the 
meaning of the Real Property Limitation Act, 
1837, so that twelve years had not elapsed since 
the last payment of interest when the defendant 
took possession. The plaintiff claimed to have 
acquired a good title under the Real Property 
Limitation Act, 1837. 

Held— that the mortgages were still in exist- 
ence, and had not been merged or extinguished ; 
that even if the defendant did not originally intend 
to take possession as mortgagee, it was open to 
him to justify the taking of possession in his 
capacity of mortgagee as against the plaintiff; 
and that there were no circumstances existing 
which prevented the defendant from claiming 
the benefit of the Real Property Limitation Act, 
1837, as against the plaintiff, even if the plaintiff 
had acquired a good title as against the mort- 
gagor and those claiming under the mortgagor. 

Ludbrook v. Ludbrook, [1901] 2 K. B. 96 ; 

[70 L. J. K. B. 552 ; 49 W. R. 465 ; 84 L. T. 

485 ; 17 T. L. R. 397— C. A. 

50 . Realty and Personalty — Indivisible Se- 
curity — Right to redeem Realty bailed — Right to 
redeem Personalty also barred — Real Property 
Limitation Act, 1833 (3 & 4 Will. 4, c . 27), 
s. 40 — Real Property Limitation Act, 1874 (37 
& 38 Yict. c. 57), s. 7.] — Where by a mort- 
gage deed realty and a policy of insurance 
were conveyed and assigned respectively to the 
mortgagee as one indivisible security for the 
mortgage debt, and subject to one and the same 
proviso for redemption, then, when the mort- 
gagor’s right to redeem the realty has been 
barred by the Statute of Limitations, his right to 
redeem the policy has also gone, because the 
security being one and indivisible, he cannot 
redeem part without redeeming the whole. 

The Statutes of Limitations which refer to 
legal interests in realty, although applicable by 
analogy to equitable interests in realty cannot 
be applied by analogy to property of an entirely 
different nature — viz., to personalty. 

Charter Watson, [1899] 1 Ch. 175 ; 68 

[L. J. Ch. 1 ; 47 W. R. 250 ; 79 L. T. 440— 

Kekewich, J. 

51 . Second Mortgagee — Future Estate or Inte- 
rest — First Mortgagee taking Possessio7i — 


Whether Period of Limitation suspended — Real 
Property Limitation Acts, 1833 (3 & 4 Will 4, 
n. 27), .s*. 3 ; and 1874 (37 & 38 Yict. c. 57), ss. 1, 2.] 
— In the case of a second mortgage of real pro- 
perty, the existence of the prior mortgage does 
not make the mortgagor’s interest a future 
estate or interest” for the purpose of determin- 
ing when the period of limitation begins to run 
against the second mortgagee. The fact that the 
first mortgagee enters into possession while the 
period is running does not suspend its running. 

Dictum of Romer, J. in Kibble v. Fairthorne 
([1895] 1 Ch. 219 ; 64 L. J. Ch. 184) not 
followed. 

Samuel Johnson & Sons v. Brock, [1907] 

[2 Ch. 533 ; 76 L. J. Ch. 602 ; 97 L. T. 294— 

Parker, J. 

52 . Settlement of Mortgaged Property — Pay- 
ment of Interest by Trustees — Right of Mortgagee 
to sue Mortgagor. ] — The defendant conveyed to 
the trustees of his daughter’s marriage settlement 
property which he had mortgaged to the plaintiff. 
The trustees paid the interest. On the plaintiff 
suing for the principal and interest, the defen- 
dant contended that as he had not paid any 
interest for upwards of twelve years the action 
was statute-barred. 

Held — that the payments made by the trus- 
tees were sufficient to take the case out of the 
statute. 

Alston v. Mineard, [1907] 51 Sol. Jo. 132— 

' [Darling, J. 

IX. ACTIONS AGAINST EXECUTORS. 

And see title Executors, 201. 

53 . Action to Recover Legacy — From what 
Bate Statute, runs. ] — In an action to recover a 
legacy the period of limitation is twelve years 
from the death of the testator, not from the 
expiration of one year after his death. 

Waddell v. Harshaw, [1905] l Ir. R. 416— 

[C. A. 

54 . Action to Recover Legacy — Express Trust 
— Share of Testator's Estate — Buty if Executor 
to give Notice of Legacy — Real Property Limita- 
tion Act , 1874 (37 & 38 Viet. <?. 57), 5. 8.]— 
M., who died in 1856, appointed his wife 
executrix, and left all his property to her and 
his two infant children. During the infancy of 
one child, the present plaintiff, she married 
again, and lent all the testator’s estate to her 
second husband on insufficient security. She 
died in 1885, leaving all her property away from 
the plaintiff, who now made a claim against it 
in respect of her rights under her father’s will. 

Held — that the action was one to recover a 
legacy, that the mother was not an express 
trustee, and that the claim was statute-barred. 

Queer e, whether, when the plaintiff came of 
age, her mother was under any legal obligation 
to inform her of her rights under the will. 

In re Mackay, Mackay v. Gould, [1906] 

[1 Ch. 25 ; 75 L. J. Ch. 47 ; 54 W. R. 88 ; 93 
L. T. 694 — Kekewich, J, 



571 


LIMITATION OP ACTIONS. 


572 


Actions against Executors — Continued. 

55. Devastavit — Action on a Guarantee — 
Executor honestly paying away Estate — Statute 
of Limitations (21 Jac. 1, c. 10)*] — An executor 
against whom an action of devastavit is brought 
can plead the Statute of Limitations. 

A testator guaranteed to the plaintiffs the 
payment by his son of the premiums on a life 
policy which had been deposited with them as 
security for an advance. The testator died in 
1897, having appointed the defendant and one of 
his sons, who was also the residuary legatee, his 
executors. After the executors had paid all 
debts and legacies, the defendant in 1898 joined 
in paying over the residue to the residuary 
legatee. The residuary legatee paid the pre- 
miums on the policy until 1903, when he got 
into financial difficulties and ceased paying them. 
In 1905 the plaintiff sued the defendant on a 
devastavit to recover the premiums due under 
the guarantee, and obtained a judgment de bonis 
propriis. 

Held— that the action was barred by the 
Statute of Limitations, more than six years 
having elapsed between the paying away of the 
assets and the bringing of the action, and that 
the defendant could not be held personally 
responsible. 

Lacons and Othees v. Waemoll, [1907] 

[2 K. B. 350 ; 76 L. J. K. B. 914 ; 97 L. T. 

379 ; 23 T. L. B. 495— C. A. 

56. Equitable Mortgage — Foreclosure — 
Arrears of Interest — Acknowledgment by One 
Executor and Devisee in Trust — Whether binding 
on Real Estate — Statute of Limitations (3 & 4 
Will. 4, o. 27), s. 42.] — M. S., deceased, deposited 
deeds with the plaintiff to secure the repayment 
of £50 and interest. She died in 1887, having 
by her will appointed the defendants executors 
and devisees in trust of the real estate. 

In 1897 one of the defendants executed a 
document by which he acknowledged the deposit, 
and that the whole debt and interest to date 
were due and owing. 

On a summons for foreclosure the other defen- 
dant claimed the benefit of the Statute of 
Limitations. 

Held — that, although one executor might 
possibly be able to bind his testator’s personalty 
without the consent of his co-executor, no such 
right existed in the case of trustees, and there- 
fore that the acknowledgment could not be 
regarded as a valid act on the part of the 
trustees with reference to the real estate. That, 
having regard to Raiding v. Lane (1 De G-. J. & S. 
122), an acknowledgment by an executor was 
not effectual to keep alive a debt against a 
devisee of the real estate, and that consequently 
only six years’ arrears of interest were recover- 
able. 

Astbttby v. Astbuey, [1898] 2 Ch. Ill : 67 

[L. J. Ch. Ill ; 67 L. J. Ch. 471 ; 78 L. T. 

494 ; 46 W, B. 536 — Stirling, J. 

57. Money chained on all Testator's Estate — 
Contribution between Specifically Devised and 


Residuary Real Estate — Presumption of Pay- 
ment of Interest — Tenant for Life of Specifically 
Devised Estate also entitled to Income from Pro- 
ceeds of Sale of Residue — Locke King's Act 
(17 & 18 Viet. c. 113) — Real Property Limitation 
Act , 1874 (37 & 38 Viet. e. 57), ,s\ 8.] — A. by 
will, dated in 1845, before Locke King’s Act, 
devised all his real estate upon trust for sale, 
with power to postpone, and to pay his debts and 
invest the residue and pay the income to his 
wife for life, and after her death for all his 
children in equal shares. 

By a codicil, dated January 30th, 1855, after 
the commencement of Locke Kings Act, but 
before the amending Acts, A. specifically devised 
a part of his real estate to his wife for life with 
remainder to his two sons. He died in 1855, 
leaving sons and daughters. His only real 
estate was at the date of his will and of his death 
in reversion. It was subject to certain charges 
created by A., and to £3,000 charged thereon by 
a previous owner, under whose will A. took his 
reversionary interest. This interest fell into 
possession in 1864, and in 1865 the trustees of 
A.’s will sold a part of his residuary real estate, 
and out of the proceeds paid all the charges 
above mentioned. A.’s widow lived until 1895, 
and during that time received the rents of the 
specifically devised real estate, no claim for 
contribution to the charges having been made. 
After her death the trustees of A.’s will took out 
a summons for the determination of the question 
whether the specifically devised real estate ought 
to have contributed to the payment of the 
charges, and whether the right of the persons 
interested in the residuary estate to such 
contribution was barred by the Statute of 
Limitations. 

Held — (1) that the direction to pay debts 
contained in the will (which was confirmed by 
the codicil, and so brought under the operation 
of the original Locke King’s Act) expressed a 
“ contrary intention ” within the meaning of 
that Act, and the testator’s mortgage debts were 
charged on his residuary estate ; but as to the 
£3,000, which was not the testator’s debt, the 
specifically devised estates ought to have contri- 
buted ; but (2) that the widow, as tenant for 
life of the specifically devised estate, was under 
no obligation to pay the interest on any part of 
the £3,000, and therefore there could be no 
presumption of payment of interest, and the 
right to contribution was barred by the statute. 

Be Allen, Bassett v. Allen, [1898] 2 Ch. 

[499 ; 67 L. J. Ch. 614 ; 79 L. T. 107 ; 47 
W. B. 55— North, J. 

58. Personal Estate of Intestate — “ Present 
Right to Receive the same "—Right to Recover by 
Action at Law — Executor unable to Sue Co- 
executor at Law — Law of Property Amendment 
Act, 1860 (23 & 24 Viet. c. 38), s. 13.] — A person 
“ capable of giving a discharge ” has not “ a 
present right to receive” money within the 
meaning of sect. 13 of the Law of Property 
Amendment Act, 1860, unless he is in a position 
to recover it by an action at law as distinguished 
from a suit in equity. 
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Binns v. Mcholls ((1866) L. ft. 2 Eq. 256 ; 
35 L. J. Ch. 635 ; 14 W. ft. 727) followed. 

As, therefore, one executor cannot at law sue 
his co-executor to recover money received on 
behalf of their testator’s estate, he is not a person 
with a present right to receive it, and the statute 
does not run. 

In re Pardoe, McLaughlin v. Penny, [1906] 

[1 Ch. 265 ; 75 L. J. Ch. 161 ; 54 W. ft. 210 ; 

94 L. T. 88 — Kekewich, J. 

On appeal : reversed on a question of fact, 
[1906] 2 Ch. 340 ; 75 L. J. Ch. 748 ; 95 L. T. 
512 — C. A. 

X. TRUSTEES. 

59. Principal and Agent — Money Remitted to 
Agent for Special Purpose — Express Trust — 
Action for Account .] — Where money is remitted 
to an agent for investment in a specified mariner, 
he is an express trustee thereof, and cannot 
plead the Statute of Limitations to a claim for 
an account. 

In 1883 the plaintiffs instructed the defen- 
dant, their agent in America, to buy lands, and 
remitted him money for the purpose. In 1901 
they discovered that he had resold the lands to 
them at a higher price than he had paid ; and 
they thereupon brought an action claiming an 
account, and payment of the balance. 

Held — that the action was not statute-barred] 

Burdick v. Garrick ((1870) L. ft. 5 Ch. 233 ; 
39 L. J. Ch. 369 ; 18 W. ft. 387) and Soar v. 
Astmell ([1893] 2 Q. B. 390 ; 42 W. ft. 165 ; 69 
L. T. 585— C. A.) followed. 

Watson v. Woodman ((1875) L. ft. 20 Eq. 
721 ; 45 L. J. Ch. 57 ; 24 W. ft. 47) and Emend 
v. Young ([1897] 2 Ch. 421 ; 66 L. J. Ch. 737 ; 
46 W. ft. 139 ; 77 L. T. 50 — Stirling, J.) distin- 
guished. 

North American Land and Timber Co.,Ld. 

[v. Watkins, [1904] 1 Ch. 242 ; 73 L. J. Ch. 
i 117 ; 52 W. ft. 360 ; 89 L. T. 602 ; 20 T. L. ft. 

81 — Kekewich, J. 

Affirmed on other grounds, [1904] 2 Ch. 233 ; 
73 L. J. Ch. 626 : 91 L. T. 425 ; 20 T. L. ft. 642— 

C. A. 

60. Trust Money — Receipt of Trust Fund- 
Knowledge — Muskand and Wife — Breach of 
Trust — Statute of Limitations — Accounting 
Party— Interest .'] — The wife of O. was entitled 
under the will of her mother M. to a life interest 
for her separate use in a certain business and 
trade assets, with remainder on her death (in the 
events which happened) to the persons who would 
be beneficially entitled to her personal estate if 
she had died intestate and unmarried. The 
business and trade assets were vested in trustees 
under the will of M., and with their consent O. 
carried on the business as manager for his wife. 
The wife died in 1890. From 1890 till his death 
in 1899 O. remained in possession and dealt with 
the business and trade assets as if they were his 
own. He had full notice and knowledge of the 
trusts of the will of M. By his own will he left 


a legacy and a share of the residue of his estate 
to each of the persons who would have been sole 
next-of-kin of his wife, if she had died unmarried 
and intestate, coupled with a condition that each 
of them should execute a release of all claims he 
or she might have against the assets of M. under 
the provisions of her will. 

Held — that O., having retained possession of 
the business and trade assets after his wife’s death, 
w r ith full knowledge of the trust attaching 
thereto, and having dealt with the property as if 
it were his own his estate was liable to the estate 
of M. without regard to lapse of time or the 
Statute of Limitations. 

Held, also, that in the exercise of the dis- 
cretion of the Court, and in the circumstances, 4 
per cent, per annum should be allowed as the 
rate of interest chargeable against O.’s estate 
from his wife’s death till his own death in 
respect of the amount invested in or repre- 
sented by the furniture on the business premises 
and the stock-in-trade and debts due to the 
business. 

M‘Ardle r. Gaughran, [1903] 1 Ir. ft. 106— 

[M. ft. 
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I. IN GENERAL. 

(a) Accounts and Audit. 

1. Elective Auditor of Borough — Remuneratimi 
•Duty — Report — Public Health Act , 1875 


(38 & 39 Yict. c. 55), s. 246 — Municipal Corpora- 
tions Act, 1882 (45 & 46 Yict. c. 50), s. 25.] — The 
plaintiff claimed against the defendant corpora- 
tion (1) for what he said was his proper remunera- 
tion in regal'd to work which he did in his charac- 
ter of elective auditor of the corporation, and 
(2) remuneration as auditor of the urban sanitary 
authority. 

Held — that the plaintiff had no claim at all 
against the corporation in respect of his services 
as elective auditor ; that he was entitled to 
remuneration at the rate of not less than two 
guineas a day in respect of the days properly 
occupied in the work ; that an elective auditor 
is entitled, justified, and bound by fair and 
reasonable examination of the vouchers to see 
that there are not amongst the payments so made 
payments which are not authorised by the duty 
of the authority, or contrary to the duty of the 
authority, or in any other way illegal or im- 
proper. If he discovers that any such improper 
or illegal payments appear to have been made, 
his duty will be to make it public by report to 
the authority itself, and the burgesses who create 
that authority. 

Thomas v. Devonport Corporation, [1900] 

[1 Q. B„ 16 ; 69 L. J. Q. B. 51 ; 48 W. K. 89 ; 

81 L. T, 427 ; 16 T. L. 11. 9— C. A. 

2. District Council — Bill in Parliament — 
Opposition — Costs and Expenses — Application of 
Bates — Consent of Ratepayers — Municipal Cor - 
porations (. Borough Funds) Act, 1872 (35 & 36 
Viet. c. 91), ss t 2, 4, 8, 10 — Local Authorities 
(Expenses) Act , 1887 (50 & 51 Yict. 6*. 72), s. 3.] 
— Motion for an injunction by the Attorney- 
General on the relation of the Rickmansworth 
Gas Light and Coke Company to restrain the 
defendants from applying any part of the general 
district fund or rate in payment of the costs 
or expenses incurred in opposing a Bill in 
Parliament. 

Held — that the council were not entitled to 
throw the expenses of opposing the Bill on the 
rates, without first obtaining the consent of the 
ratepayers. 

Attorney - General v, Rickmansworth 

[Urban District Council, (1902) 66 J. P. 

410 ; 86 L. T. 521 ; 18 T. L. R. 481— 
Kekewich, J. 

3 . Expenses • — Repairs of Omnibus to tahe 
Members about District when performing ordinary 
Duties — Disallowance a/.]— The Court affirmed 
the disallowance of the district auditor of 
expenses of the repairs of an omnibus which had 
been purchased by the urban district council 
of East Ham for the purpose of conveying the 
members of the council about the district when 
performing their ordinary duties as members. 
The district was a large and growing one, and 
members had frequently to go from one part of 
it to the other. 

Rex v. Dolby, Ex parte Northfield and 

[Others, (1902) 66 J. P. 521 ; 87 L. T. 27 ; 18 
T. L. R. 434— Div. Ct, 

4 . Audit — Disallowance and Surcharge — * 
Appeal to Local Government Board — Determina- 
tion of Appeal — Limit of Time for enforcing 
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Certificate — Public Health Act , 1875 (88 & 89 
Viet. c. 55), s. 247 — Poor Law Amendment Act , 
1849 (12 & 13 Viet. o. 103), 5. 9.]— The determina- 
tion, within the meaning of sect. 9 of the Poor 
Law Amendment Act, 1849, of an appeal to the 
Local Government Board from a disallowance 
and surcharge by a district auditor, means the 
final determination, and the Board may, with 
the consent of all parties, reconsider their deter- 
mination, and the time for enforcing the auditor’s 
certificate runs from the determination upon the 
reconsideration. 

Brooks v. Dolby ; Savage v. Dolby ; Tomlin- 
[so Ni\ Dolby, (1902) 66 J. P. 532— Div. Ct. 

5 . Accounts of TJrban District Council — 
Inspection of Accounts before Audit — “ Persons 
Interested ” — Bankrupt — Public Health Act , 
1875 (38 & 39 Viet. c. 55), s. 247 (4).]— The 
appellant was a member of the urban district 
council of Fleetwood, and chairman of the 
finance committee of that authority till April, 
1901, when he became disqualified for member- 
ship of the council through being adjudicated 
bankrupt. He was not a ratepayer or property 
owner within the area of the urban authority ; 
but, while chairman, he had signed cheques, and 
so was liable to be surcharged. In due course a 
copy of the accounts for the year 1901, together 
with all the documents mentioned or referred to 
in such accounts, was deposited in the office of 
the council for the inspection of all “ persons 
interested ” before the audit in compliance with 
sect. 247 of the Public Health Act. 

Held, notwithstanding his bankruptcy, that 
the appellant was a “ person interested” within 
the meaning of the section, and entitled to in- 
spect the accounts. 

MARGINSON v. TlLDSLEY, (1903) 67 J. P. 226 ; 

[1 L. G. R. 333— Div. Ct. 

0 . Accounts of Urban District Council — 
Inspection of Accounts — “ Person interested ” — 
Bankrupt — Public Health Act , 1875 (38 & 39 
Viet. c. 55), s. 247 (4).] —One M. was a member 
of an urban district council till November, 1901, 
when he became disqualified through bankruptcy. 
The accounts for the said council were made up 
to March, 1902. The clerk to the council having 
refused him inspection, M. laid an information 
against him, and it was decided on appeal that 
the appellant was a person interested and was 
entitled to inspect the accounts QMarginson v. 
Tildsley (1903) 67 J. P. 226). In the meantime 
the audit began in May, 1902. M. attended such 
audit and saw the books. The audit was closed 
in December, 1902. In July, 1903, M. applied 
for inspection of the books. He was refused, 
and in November, 1903, he moved for a mandamus 
to compel the clerk to allow him inspection. 

Held— that no substantial reason[having been 
put forward for seeing the books, the Court 
would, in their discretion, refuse the mandamus. 

Rex v. Fleetwood Urban District Council, 

[(1904) 68 J. P. 314; 2 L. G. R. 1209— 

Div. Ct. 


7. Surcharge — Acceptance of Tenders— Cheek- 

ing of Quantities — Certiorari to Qv>ash — Public 
Health Act , 1875 (38 & 39 Viet. o. 55), 247 

(7), (8).] — Where an auditor acting in pursuance 
of sect. 247 of the Public Health Act, 1875, dis- 
allows items of account as being contrary to law 
and surcharges them on the person making or 
authorising the payment, the Court has power to 
review his decision not only when it is erroneous 
in point of law, but also if the Court is of opinion 
that the auditor has gone wrong on the merits 
and that on the balance of evidence he was not 
justified in making the surcharges. 

A district auditor, under sect. 247 of the 
Public Health Act, 1875, disallowed and sur- 
charged certain payments made by the finance 
committee of a local authority for shingle, and by 
the highways committee in respect of a contract 
for the supply of certain goods, upon the grounds 
that the shingle as delivered by the contractors 
must have been short in weight, the deliveries 
not having been, in his opinion, properly 
checked, and that the tender for the supply of 
the goods which was accepted was not the lowest 
tender, and he disallowed the amount which he. 
estimated as the loss to the ratepayers therefrom. 
The highways committee stated that they had 
accepted the tender which they considered the 
most advantageous. Upon an application for a 
writ of certiorari to bring up and quash the 
disallowance : — 

Held — that with regard to the shingle there 
was no evidence of short delivery or of anything 
beyond possibly a lax method of keeping a check 
upon the amount delivered, and there was no 
evidence that the payments were illegal ; and 
with regard to the contract for the supply of 
! goods, inasmuch as the highways committee had 
; bond fide come to the conclusion that the tender 
accepted was the most advantageous one, the 
disallowance was also wrong. 

B. v. Haslehurst ((1887) 51 J.P. 645— Div. Ct.) 
followed. 

Decision of Div. Ct. ([1907] 2 K. B. 878 ; 
76 L. J. K. B. 1113 ; 71 J. P. 288; 96 L. T. 
733 ; 23 T. L. R. 491 ; 5 L. G. R. 1017) affirmed. 

Rex v. Carson-Roberts, Ex parte Law- 
rence, [1908] 1 K. B. 407 ; 77 L. J. K. B. 

281 ; 72 J. P. 81 ; 24 T. L. R. 226 ; 6 L. G. R. 

268—0. A. 

(b) Areas and Boundaries. 

8. Local Government — Transfer of Part of 
Parish — Board School situate in Part trans- 
ferred — Adjustment of Property and Liabilities 
— Arbitration — Local Government Act , 1894 (56 
& 57 Viet. c. 73), s. 68.] — An order by the Local 
Government Board for the transfer to another 
parish of part of the parish of L., on which part 
was situate the board school, provided that the 
powers, duties, and liabilities of the school board 
of L. in respect of the part transferred should 
cease, and that the school should vest in the 
school board of the other parish, and all con- 
tracts and liabilities attaching to the L. school 
board in respect of such school should vest in 
and attach to the school board of the other 
parish. 
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The order further provided that any question 
between the two school boards with regard to 
their interests in the school, or in any debts and 
liabilities, whether on account of capital or 
income incurred by the L. school board in 
respect of the school, and any other question 
between them, arising in consequence of the 
order, should be dealt with in an adjustment 
under sect. 68 of the Local Government Act, 
1894 (56 & 57 Viet. c. 73). 

The L. school board claimed compensation for t 
the cost of having enlarged the school out of* 
income in several years. 

Held, on a case stated by an arbitrator, that 
the order had not effected an adjustment, but 
that there was a question pending proper for 
adjustment by the arbitrator. 

In re Llanwonno i School Board and 
[Ystradyfodwg School Board, (1898) 62 
J. P. 644 ; 14 T. L. E. 432— Div. Ct 

9. Transfer of Tart of one' Union to another 
Union — Adjustment of Property and Liabilities — ' 
Local Government Act , 1894 (56 & 57 Viet. c. 73), 
ss . 36, 68.] — Where an alteration is made in the 
boundaries of two poor law unions by the transfer, 
by an order of the county council, under sect. 36, 
sub-sect. 6, of the Local Government Act, 1894, of 
part of a parish from one union to another, an 
adjustment of the property, debts, and liabilities 
can be obtained under sect. 68 as between the 
two unions, and not as between the union from 
which the transfer is made and the part of the 
parish so transferred. 

Any consideration which bears on the question 
whether and to what extent a union has been 
damaged financially by the change of boundaries 
is properly taken into consideration on a question 
of adjustment. 

Judgment of Div. Ct. ([1898] 2 Q. B. 206 ; 
67 L. J. Q. B. 846 ; 62 J. P. 678 ; 78 L. T. 563 ; 
14 T. L. R. 437) affirmed. 

In re Eochdale Union and Haslingden 
[Union, [1899] 1 Q. B. 540 ; 68 L. J. Q. B. 
531 ; 47 W. E. 322 ; 80 L. T. 146 ; 15 T. L. E. 

223— C. A. 

Overruled in In re Caterham Urban District 
Council and Godstone Rural District Council , 
No. 15, infra. 

10 . Transfer of one Part of one County to 
another County — Adjustment of Property and 
Liabilities — Main Roads and County Bridges — 
Compensation — Local Government Act, 1888 (51 
& 52 Viet., c. 41), s. 62.] — Part of the county of 
B. was transferred to the county of H., under an 
order of the Local Government Board. In this 
part so transferred there were no county bridges 
and no main roads. 

Held — that in the adjustment of the property, 
income, and liabilities between the two counties 
tinder sect. 62 of the Local Government Act, 
1888, the arbitrator appointed by the Local 
Government Board had power to award, and 
was right in awarding, to the county of B. a 
sum in respect of main roads and county bridges, 
upon the ground that the county of B. was 


losing an area which had contributed towards 
the cost of their main roads and county bridges, 
while it cost the county nothing for main roads 
or bridges. 

In re Buckinghamshire County Council 
and Hertfordshire County Council, 
1899] 1 Q. B. 515 ; 68 L. J. Q. B. 417 ; 63 

J. P. 356; 80 L. T. 85 ; 15 T. L. E. 138— 

Div. Ct. 

11. Transfer of Part of District — Liability of 
Rating Area — Arbitration — Costs of Arbitra- 
tion.^ — Differences arose between two district 
councils with respect to the liabilities of a 
rating area and the amount which ought to be 
paid by one of the parties in respect of them. 
These differences were referred to arbitration 
under sect. 62 of the Local Government Act, 
1888. The arbitrator directed the costs of the 
award to be divided, but his award was silent as 
to the costs of the reference. 

Held — that as the arbitrator had made no 
order with regard to the costs of the arbitration 
the • Court had no power to order them to be 
paid. 

South Mimms Eural District Council v. 

[Barnet Urban District Council, (1900) 
82 L. T. 421 — Grantham, J. 

12. Alteration of Areas — Pending Action — 
Interpretation of Provismial Order — Local 
Government Act, 1888 (51 & 52 Viet. c. 41), 
ss. 54, 59.] — Where a provisional order had 
transferred a portion of land within the juris- 
diction of a rural district council to the jurisdic- 
tion of the corporation of a borough, and the 
same order had provided that any action then 
pending against the rural district council might 
be continued against the corporation, and that 
all liabilities attaching exclusively to the added 
area should be transferred to the corporation as 
urban sanitary authority, it was held that in 
regard to an action brought against the rural 
district council prior to the provisional order 
and pending at the time, for a nuisance caused 
by sewage, all liability attached to the corpora- 
tion, and that the corporation must pay the costs 
of the plaintiff and the rural district council. 

Jackson v. Plympton St. Mary Eural Dis- 
trict Council, (1900) 64 J. P. 168.— Cozens- 

Hardy, J. 

13 . Transfer of Part of Rural District — For- 

mation of new Urban District — Adjustment of 
Liabilities — Agreement between Councils — Arbi- 
tration — Local Government Act , 1888 (51 & 52 
Viet, c . 41), s . 57 — Local Government Act , 1894 
(56 & 57 Viet. e. 73), 54, 68 (1).]— A county 

council, under sect. 57 of the Local Government 
Act, 1888, made an order severing a part from 
a rur'al district and constituting the severed part 
into a new urban district, and providing that all 
necessary adjustments should be made in accord- 
ance with sect. 68 of the Local Government Act, 
1894 ; and an agreement entered into between 
the councils as to certain matters therein 
specified, and certain sums were paid in respect 
of these matters. The rural council afterwards 

ound that the severance was a pecuniary loss 
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to them, but the councils were unable to agree 
as to such loss, and an arbitrator was appointed 
to adjust the loss sustained by the rural district 
by the severance in so far as such loss was not 
determined by the former agreement. 

Held — (1) that the fact that the severed part 
was constituted a new and separate district of 
itself, and was not added to an existing district, 
did not prevent the adjustment claimed by the 
rural council from being an adjustment within 
sect. 68 of the Local Government Act, 1894 ; and 
(2) that the claim to such adjustment was not 
barred by the previous agreement entered into 
between the councils as to the adjustment of the 
matters therein specified. 

St. Thomas (Devon) Ru ual District Council 

[c. Heavitree (Devon) Urban District 

Council, (1902) 66 J. P. 597 ; 86 L. T. 153— 

Wright, J. 

14. Alteration of Parish Boundaries — Effect 
on Areas of Poor Law Unions — Local Govern- 
ment Act , 1888 (51 & 52 Viet. c. 41), s. 57.] — 
Although sect. 57 of the Local Government Act, 
1888, gives no express power to a county council, 
or to the Local Government Board, to alter the 
area of the poor law unions, yet an order made 
under that section by a county council, and con- 
firmed by the Local Government Board, adding- 
a part of a parish situated in one union to 
another parish situated in another union, has the 
automatic effect of transferring such added area 
from the one union to the other, even though the 
areas of the union and rural district will not in 
such a case be coterminous. 

Bootle Union v. Whitehaven Union, [1903] 

[2 Ch. 142 ; 72 L. J. Ch. 582 ; 67 J. P. 325 ; 51 

W. R. 550 ; 89 L. T. 237 ; 19 T. L. R. 453 ; 1 
L. G. R, 585 — Byrne, J. 

15. Conversion of Part of a Rural District 
into a new Urban District — Adjustment of Pro- 
perty and Liabilities — Highways — Loss of 
Income from Rates — Local Government Act , 1888 
(51 & 52 Viet. c. 41), s. 62.]— A parish forming 
part of a rural district was converted into an 
urban district under an order of the county 
council, confirmed by the Local Government 
Board. Before such order was made the rural 
district received from rates levied in the parish 
for highway purposes sums greater than those 
expended in respect of the maintenance and 
repair of the highways in the parish. 

Held — that the loss of the surplus of the 
rates received over the sums expended upon the 
maintenance and repair of the roads within the 
parish was not a, matter requiring adjustment 
under sect. 62 of the Local Government Act, 
1888. The loss of income referred to in such 
section refers only to present income, and not to 
that to be derived from future rates. 

In re Rochdale l/nion and Haslingden Union 
([1899] 1 Q. B. 540; 68 L. J. Q. B. 531 ; 47 
W. R. 322 ,* 80 L. T. 146, supra, No. 9) overruled. 

Decision of C. A. ([1903] 1 K. B. 554; 72 


L. J. K. B. 279 ; 67 J. P. 116 ; 51 W. R. 353 ; 88 
L. T. 414 : 19 T. L. R. 290) reversed. 

In re Caterham Urban District Council 
and Godstone Rural District Council, 
1904] A. C. 155 ; 73 L. J. K. B. 589 ; 68 J. P. 
429 ; 52 W. R. 625 ; 90 L. T. 653 ; 20 T. L. R. 

481 ; 2 L. G. R. 596— H. L. (EL). 

16. Creation of new Urban District — Adjust- 
ment of Property and Liabilities — Power to 
Compromise — Local Government Act , 1888 (51 
& 52 Viet. c. 41), s. 62 — Costs — Public AuthoHties 
Protection Act , 1893 (56 & 57 Viet, c . 61).] —In 
1 900 a district which had previously formed part 
of a rural district was constituted a separate 
urban district. After considerable negotiations 
between the councils of the rural and urban 
districts as to the adjustment of the property, 
income, debts, liabilities, and expenses affected 
by the separation, under sect. 62 of the Local 
Government Act, 1888, an agreement was come 
to whereby a considerable sum was to be paid 
by the urban council to the rural council in 
settlement of (among other claims) an estimated 
annual loss in income owing to the transfer of 
rateable area from the rural district to the urban 
district. 

The urban council now brought an action 
against the rural council in which they alleged 
that the agreement was ultra vires and not 
binding upon them, as, according to a recent 
decision of the House of Lords, the rural council 
was not entitled to any payment as compensation 
for loss of area. 

Held — that the agreement having been made 
bond fide between the councils in settlement of 
their respective claims, the fact that one of the 
claims put forward bond fide by one of the 
parties was not well-founded in law was no 
ground for setting aside the compromise, and 
that the action failed. 

Held,, also, that the defendants were not 
entitled to costs as between solicitor and client, 
under the Public Authorities Protection Act, 
1893, the action not being brought by the 
plaintiffs for any act done by the defendants. 

Holsworthy Urban District Council v. 

[Holsworthy Rural District Council, 

[1907] 2 Ch. 62 ; 76 L. J. Ch. 389 ; 91 J. P. 

330; 23 T. L. R. 452; 5 L. G. R. 791— 
Warrington, J. 

17. Creation of New County Borough —Ad- 
justment of Financial Relations — Compensation 
— Local Government Act, 1888 (51 & 52 Viet. 
c . 41), ss. 32, 62. ] — A. borough forming part 
of a county was separated from the county 
and constituted a county borough under a Pro- 
visional Order and Confirmation Act. There- 
upon the liability of the borough to contribute 
towards the maintenance of main roads and 
county bridges, and towards certain other county 
expenses, ceased. On the other hand, an in- 
creased burden was thrown upon the borough 
in respect of the maintenance of children in 
industrial schools and reformatories ; the borough 
ceased to receive contributions from the county 

, in respect of the subsidised roads, and the 
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borough ceased to leceive a sum in respect of 
fines which was in excess of the lines levied 
within the borough. 

Held — that an arbitrator appointed to adjust 
the financial relations between the county and 
the county borough under sect. 32 of the Local 
Government Act, 1888, had no power to award 
compensation in respect of these matters. 

Caterham Urban District Cornic'd v. Godstone 
Mural District Council ([1904] A. 0. 171 ; 73 
L. J. K. B. 589 ; 68 J. P. 429 ; 52 W. R. 625 ; 
90 L. T. 653 ; 20 T. L. R. 481— H. L., No. 15, 
supra') followed and applied. 

Decision of C. A. ([1906] 2 K. B. 186 ; 
75 L. J. K. B. 803 ; 70 3. P. 465 ; 94 L. T. 688 ; 
22' T. L. R. 671 ; 4 L. G. R. 845) reversed. 

West Hartlepool Corporations Durham 

[County Council, [1907] A. C. 246 ; 76 

L. J. K. B. 859 ; 71 J. P. 385 ; 97 L. T. 114 ; 

23 T. L. R. 576 ; 5 L. G. R. 854— H. L. (B.). 

See also Nos. 18, 19. 

(e) Burial. 

18. Powers of Bunal Board transferred to 
Council — Incidence of Mights , Powers , and 
Ol ligations — Poor Mate — General District Mate 
— Burial Act, 1852 (15 & 16 Viet. c. 85) — Local 
Government Act , 1894 (56 & 57 Viet. c. 73), ss. 7, 
62, 67,] — The ordinary scheme of legislation is 
that, where the powers of a local body are trans- 
ferred under an Act of Parliament, the rights, 
powers, and obligations transferred continue to 
have the same incidence and effect in the hands 
of the authority to whom the transfer is made as 
they had before it was effected. 

An urban district council had become the 
burial board by virtue of the operation of the 
powers of the Local Government Act, 1894, s. 62, 
and they had, as a burial board, made a demand 
upon the overseers of the poor of that parish 
to pay out of the poor rate the money which 
would have been so payable under the Burial 
Acts. The overseers refused to comply with the 
demand on the ground that the money ought to 
be paid out of the council’s general rate. A 
rule was obtained on behalf of the council for 
a mandamus. 

Held — that the rule should be made absolute. 

Bex v . Connah’s Quay Overseers, [1901] 2 

[K. B, 174 ; 70 L. J. K. B. 651 ;• 65 J. P. 500 ; 

49 W. R. 463 ; 84 L. T. 601— Div. Ct. 

19. Areas — Burial Board — Urban District — 
County Borough — Local Government Act , 1894 
(56 & 57 Viet. <?. 73), s*. 21, 54, 57, 62.]— The 
township of K. was situate within the city of L., 
which, under the Local Government Act, 1888, 
was a county borough. The city included other 
parishes, some of which had appointed burial 
boards and provided burial grounds, and others 
had not. The city proposed, under sect. 62 of 
the Local Government Act, 1894, to take over 
the powers, duties, property and liabilities of the 
K. Burial Board. 


Held — that the area of the county borough 
of L. was an urban district within the meaning 
of the Local Government Act, 1894, and that 
the proposal was therefore infra vires the city 
council. 

Kirkdale Burial Board r. Liverpool Cor- 
poration, [1904] 1 Ch. 829; 73 L. J. Oh. 

529 ; 68 J. P. 289 ; 52 W. R. 427 ; 91 L. T. 28 ; 

20 T. L. E. 406 ; 2 L. G. It. 763— Eady, J. 

(d) Bye-laws (other than Building Bye-laws) 
and Local Acts. 

20 . Validity —Music in Streets — Annoyance — 
Public Health Act \ 1875 (38 & 89 Viet. e. 55), 
ss. 182, 184 — Municipal Corporations Act , 1882 
(45 & 46 Viet. c. 50), s. 23 — Local Government Act , 
1888 (51 & 52 Viet. 41),, 9. 16.] — The Kent County 
Council under sect. 16 of the Local Government 
Act, 1888, made a bye-law as follows : “ No 
person shall sound or play upon any musical or 
noisy instrument or sing in any public place or 
highway within fifty yards of any dwelling- 
house after being required by any constable or 
by an inmate of such house personally or by his 
or her servant to desist.” 

Held (dissentient e Mathew, J.) — that the 
bye-law was not unreasonable or ultra vires. 

Kruse i\ Johnson, [1898] 2 Q. B. 91 ; 62 J. P. 

[469 ; 67 L. J. Q. B. 782 ; 78 L. T. 647 ; 14 

T. L. R. 416 ; 46 W. R. 631 ; 19 Cox, O. C. 103 

— Div. Ct. 

21 . Public Health — Public Walks and Es- 
planade — Measonableness — Public Health Act , 
1875, s. 164.] — A bye-law, made by an urban 
district council, affecting only a limited and 
special area of the district, e.g. , the sea beach or 
esplanade, may be reasonable, and therefore 
valid, having regard to the special nature of the 
place to which it applies, which would be un- 
reasonable, and therefore ultra vires, if applied 
to the whole district ; for it is one thing to make 
a bye-law for the regulation of an esplanade or 
foreshore, and quite another to make one for the 
good government of a town. 

Gray v. Sylvester, (1898) 61 J. P. 807 ; 14 
[T. L. R. 10 ; 46 W. B. 63— C. A. 

22 . County Council — Validity — Using Streets 
for Betting — JVo Obstruction.] — The S. County 
Council, under sect. 16 of the Local Government 
Act, made a bye-law as follows : “ No person 
shall frequent any street or public place, and use 
the same for the purpose of betting or wagering, 
or agreeing to bet or wager, either on behalf of 
himself or any other person. 

Held — that the bye-law was one properly 
made for the good rule and government of the 
administrative county, and was therefore not 
■ultra vires or invalid. 

Jones v. Walters, (1898) 62 J. I\ 374 ; 78 L. T. 

[167 ; 14 T. L. B. 265 ; 19 Cox, C. C, 1— 

Div. Ct. 

23 . County Council — Validity — Music in 
Streets — An Annoyance. ] — The K. County 
Council, under sect. 16 of the Local Government 
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Act, 1888, made a bye-law as follows : “ No 
person shall sound or play upon any musical 
or noisy instrument, or sing in any public place 
or highway, within fifty yards of any dwelling- 
house, after being required by any constable or 
by an inmate of such house personally or by his 
or her servant to desist.” 

Held (dissentiente Mathew, J.) — that the 
bye-law was not invalid or ultra vires. 

Brownsoombe v. Johnson, (1898) 62 J. P. 826 ; 

[78 L. T. 265 ; 14 T. L. R. 328 ; 19 Cox, C. C. 

25 — Div. Ct. 

24. Depositing Offensive Matter — Bailway 
Truck containing Manure in Goods Yard — 
Liability of Hallway Company. ] — By a bye-law 
of an urban district council no person was 
to deposit upon any place within the district 
any offensive matter. Manure was carried in a 
truck by a railway company in the ordinary 
course of their business as carriers. On Sunday 
evening verbal notice was given to the consignee 
of its arrival. Pending the removal by the 
consignee the truck of manure was placed in the 
goods yard at the station, which was within the 
urban district. The truck was emptied by the 
consignee on the following Monday. A most 
offensive smell had proceeded from the contents 
of the truck. 

Held— that the justices were wrong in con- 
sidering that the railway company bad committed 
a breach of the bye-law. 

London, Brighton and South Coast Ry. 

[Co. v. Hayward’s Heath Urban Dis- 
trict Council, (1899) 80 L. T. 266 ; 19 
Cox, C. C. 255 — Div. Ct. 

25. Bathing Machines— Conditional Licence — 
Bevocation at any' Time — Subsequent Regula- 
tions.] — A condition attached to a licence to let 
bathing machines for one year on the beach, 
providing that the licensing authority may 
revoke it at any time, is unreasonable. 

Grantham, J., granted an injunction restrain- 
ing an urban district council (the licensing 
authority) from revoking such a licence where 
the ground for such revocation is an infringe- 
ment on the part of the licensee of the provisions 
of a regulation made subsequently to the granting 
of his licence. 

Pelham v. Littlehampton Urban District 
[Council, (1899) 63 J. P. 88 — Grantham, J. 

26. Betting — Validity — “ Place of Public 
Resort ” — Private Grounds — Permission of 
Owner.] —The corporation of Middlesborough 
made the following bye-law under the powers 
granted to them by the Middlesborough Improve- 
ment Act, 1877 (40 & 41 Viet. c. xxx.), s. 25 : — 

“Any person who shall frequent and use any 
street, passage, recreation ground, or other place 
of public resort within the borough of Middles- 
borough, either on behalf of himself or of any 
other person, for the purpose of bookmaking or 
betting, or wagering or agreeing to bet or wager, 
with any person, shall be liable to a penalty not 
exceeding £5 for each offence.” 


Section 25 was as follows : — 

“ The corporation from time to time may make 
such bye-laws as they think fit for the prevention 
of betting ... in the public streets , passages, 
Albert Park and recreation grounds, and other 
places of public resort within the borough, . . . 
and may impose penalties for the breach and 
non-observance thereof not exceeding £5 for 
each offence.” 

Held — that the bye-law was not ultra vires , 
and that a place to. which the public in fact 
habitually resorted, although without any right 
to do so or any permission from the owner, was 
a place of public resort within the meaning of 
the Act and bye-law. 

Kitson v. Ashe, [1899] 1 Q. B. 425 ; 68 L. J. 

[Q. B. 286 ; 63 J. P. 325 ; 80 L. T. 323 j 15 
T. L. R. 172 ; 19 Cox, C. C. 257— Div. Ct, 

27. Mechanical Musical Instruments — 
Validity.] — Sect. 44 of the Southend-on-Sea 
Corporation Act, 1895, provides/ 1 The powers con- 
ferred upon the corporation by the Municipal Cor- 
porations Acts to make and enforce bye-laws for 
the good rule and government of the borough shall 
be deemed to include the power to make and 
enforce bye-laws to regulate, or if the council 
think fit, to prohibit, the use of any organ or 
other musical instrument worked by steam or 
other mechanical means, or any steam whistle 
or horn within the borough : Provided always 
that this section shall not apply to any locomo- 
tive or steam engine in use on any railway 
within the borough.” 

The bye-law was in similar words with the 
addition of the following words : nor to any 
steam whistle or steam trumpet within the 
meaning of the Factories (Steam Whistles) Act, 
1878. 

The respondent was a travelling showman, and 
erected in a field within the borough a round- 
about worked by steam, to which was attached 
an organ, also worked by steam. The justices 
held that the bye-law was unreasonable and 
invalid, and on that ground refused to convict 
the respondent. 

Held — that the case must he remitted to the 
justices, with the opinion that the bye-law was 
valid. 

Southend-on-Sea Corporation v . Davis, 
[(1900) 16 T.L. R. 167— Div. Ct. 

28. Retting — County Council — Rural District 
— Municipal Corporations Act, 1882 (45 & 46 
Viet. c. 50), s. 23 — Local Government Act, 1888 
(51 & 52 Viet. c. 41), s. 16 — Vagrant Act Amend- 
ment Act, 1873 (36 & 37 Viet. c. 38), s. 3.] — A 
bye-law that “no person shall frequent and use 
any street or other public place, on behalf either 
of himself or of any other person, for the purpose 
of bookmaking or betting or wagering, or agree- 
ing to bet or wager with any person, or paying 
or receiving or settling bets,” was held valid in 
Thomas v. Sutters ([1900] 1 Oh. 10 ; 69 L. J. Ch. 
27 ; 63 J. P. 724 ; .48 W. R. 133 ; 81 L. T. 469 ; 
16 T. L. B. 7— C. A. see Metropolis, 52), when 
made by the London County Council as applic- 
able to London. 



587 


LOCAL GOVERNMENT. 


588 


Bye-laws— Continued. 

Held — that the bye-law was valid when made 
by a county council as applicable to a rural 
district. 

Hickey v. Hay, (1901) 65 J. P. 232 ; 17 T. L. R. 

[52— Div. Ct. 

29 . Regulation of Sale of Articles on Beach 
and Foreshore — Sale For hidden except under 
Agreement with Corporation — Validity — Local 
Government Board's Provisional Orders Confir- 
mation (No, 10) Act, 1890 (53 & 54 Viet. c. 
clxxix.), s. 1, and Sched.] — The respondents 
made a bye-law under the Local Government 
Board’s Provisional Orders Confirmation (No. 10) 
Act, 1890, that “ a person shall not on the said 
beach and foreshore sell or hawk, or offer or 
expose for sale any article, commodity, or thing, 
except in pursuance of an agreement with the 
corporation, and in such part or parts of the 
beach and foreshore as the corporation shall, by 
notice affixed or set up thereon, from time to 
time appoint for the purpose.” 

* Held— that the bye-law was bad, because it 
withdrew altogether from those who might have 
to interpret it and consider its validity any 
question as to whether the agreement referred 
to in it was a reasonable one or not ; that it was 
not a good bye-law, as it gave the corporation 
the power to make any agreement they liked, 
and it reserved to the corporation the right of 
refusing any particular person, and that the 
provisional order did not warrant the bye-law. 

Parker v. Bournemouth Corporation, 

[(1902) 66 J. P. 440 ; 86 L. T. 449 ; 18 T. L. R. 

372— Div. Ct. 

f 30 . Using Indecent Language “ to the Annoy - 
ance of Inhabitants or Passengers ” — Evidence — 
Bristol Improvement Act, 1840 (3 & 4 Yict. 
c. Ixxvii.), s. 77,] — Sect. 77 of the Bristol Im- 
provement Act, 1840, makes it an offence to 
use any profane, indecent, or obscene language 
to the annoyance of the inhabitants or passengers. 

A person used indecent language inside his 
house which was heard by two police constables 
outside. There was no evidence that any inhabi- 
tant or passenger was annoyed. The magistrates 
having convicted : 

Held— that there was ample evidence on 
which the magistrates could convict, and that 
they were justified in convicting. 

Gentel v. Rapps ([1902] 1 K. B. 160 ; 71 L. J. 
K. B. 105 ; 66 J. P. 117 ; 50 W. R. 216 ; 85 L. T. 
683 ; 18 T. L, R. 72— Div.Ct., see Tramways, 2) 
applied. 

Brabham v. Wookey, (1902) 18 T. L. R. 99— 

[Div. Ct. 

31 . “ Wilfully annoy Passengers ” — Uncer- 
tainty — Validity — Municipal Corporations Act , 
1835 (5 <& 6 Will. 4, c. 76), s. 90. — A bye-law to 
be valid must, among other conditions, have two 
properties— it must be certain, that is it must 
contain adequate information as to the duties of 
those who are to obey, and it must be reasonable. 

A bye-law made by a municipal corporation 


’ under sect. 90 of the Municipal Corporations 
Act, 1895, for the good rule and government of 
the borough, provided that “No person shall 
wilfully annoy passengers in the streets.” 

Other bye-laws of the corporation dealt with 
particular annoyances. 

Held — that the bye-law was void for un- 
certainty. 

Rule laid down by Mathew, J., Kruse v, 
Johnson ([1898] 2 Q. B. 91, 108 ; 67 L. J. Q. B. 
782 ; 62 J. P. 469 ; 46 W. R. 630 ; 78 L. T. 647, 
No. 20, supra) followed. 

Nash v. Finlay, (1902) 66 J. P. 182 ; 85 L. T. 

[682 ; 18 T. L. R. 92 ; 20 Cox, C. C. 101 — 

Div. Ct. 

32 . Drainage — Local Act — Construction — 
Compulsory Substitution of Water Closets for 
Ashpits and Privies — Manchester Corporation 
Acts.~\ — Upon the true construction of the Man- 
chester Corporation Acts, 1867, 1869, 1881, 1891, 
the corporation have power to insist upon an 
owner substituting water closets for ashpits or 
privies. 

Agnew v. Manchester Corporation, (1903) 
[67 J. P. 174 ; 1 L. G. R. 9— Div. Ct, 

See No. 85, infra . 

33 . Petty Sessions — Cost of Providing in Sti- 
pendiary District— (f & 7 Yict. c. xliv.) — Petty 
Sessions Act, 1849 (12 & 13 Viet. c. 18.] — A local 
Act passed in 1843 provided for the appointment 
of a stipendiary justice for a certain district, and 
empowered the quarter sessions of the county to 
provide “a suitable office or offices for transact- 
ing the magisterial business of the district 
included within the limits of this Act.” The 
salary of the justice and the expenses of pro- 
viding the office or offices were to be paid out of 
rates levied under the Act upon the district. In 
1845 an office was provided which was used as a 
petty sessional court-house. By subsequent local 
Acts of 1868 and 1894 the district was extended, 
and the justice Was required to sit in different 
parts of the added areas, the powers of the Act of 
1843 being applied to the whole district. 

Held — that the words “office or offices” in 
the Act of 1843 included courts for the justice to 
act in, and that the enactment for the provision 
of such courts was not impliedly repealed by the 
Petty Sessions Act, 1849 ; and, therefore, that 
the cost of providing additional petty sessional 
court-houses required for the district was charge- 
able upon the district within the limits of the 
local Acts and not upon the county generally. 

Rex v. Hunton, Ex parte Glamorganshire 

[County Council, (1904) 68 J. P. 453; 2 
L.G.R. 917-C. A. 

34 . Hoarding used for Advertising Purposes — 
“ Abutting ” on a Street — Ilf racom be Improve- 
ment Act , 1900, s. 87.] — With reference to land, 
to u abut ” means to actually touch. Sect. 87 
(2) of the Ilfracombe Improvement Act, 1900, 
provides that “ it shall not be lawful ... to 
erect any hoarding or similar structure to be 
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used either wholly or partly for advertising pur- 
poses in or abutting on or adjoining any street 
without the consent of the council . . .” The 
respondent, without the consent of the Ilfra- 
combe Urban District Council, erected a hoarding 
in a field on a hedge bank running parallel to a 
street. The distance from the hoarding to the 
edge of the street was from two feet to three 
feet four inches, a continuous strip of land being 
between the hoarding and the street. On an 
information against the respondent for erecting 
a hoarding for advertising purposes “ abutting 
on a street,” the justices at petty sessions dis- 
missed the information, being of opinion that 
the hoarding did not “ abut ” on the street. 

Held, on appeal, that the justices were right. 

Barnett v. Covell, (1904) 68 J, P. 93 ; 90 L. T. 

[29 ; 20 T. L. R. 134 ;2L.G. B. 215— Div. Ct. 

35. Reasonableness — Newspapers giving 
“ Racing Tips ” — Sale of in Streets — Municipal 
Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 23 
— Local Government Act , 1888 (51 & 52 Yict. 
c. 41), s. 16.] — A county council made the follow- 
ing bye-law for the good rule and government of 
the county under sect. 23 of the Municipal Cor- 
porations Act, 1882:— “No person shall frequent 
and use any street or public place, either on be- 
half of himself or of any other person, for the 
purpose of selling or distributing any paper or 
written or printed matter devoted wholly or 
mainly to giving information as to the probable 
result of races, steeplechases, or other competi- 
tions.” Penalty for infringement, £5. 

Held — (Phillimore, J., dissentiente) that the 
byelaw was unreasonable and therefore invalid: it 
was wide enough to cover the sale of papers in 
general giving inf ormation which it was perfectly 
legal to give. 

Scott v. Pilliner, [1904] 2 K. B. 855 ; 73 L. J. 

[K. B. 998 ,* 68 J. P. 518 ; 20 T. L. R. 662 ; 53 

W. R. 138 ; 91 L. T. 678 ; 20 Cox, C. C. 731— 

Div. Ct. 

36. Reasonableness — Whirligigs.'] — A local 
authority purporting to act under the Public 
Health Act made a bye-law, subsequently con- 
firmed by the Local Government Board, that no j 
person should cause or suffer any whirligig or 
swing to be set in motion or driven on any land 
immediately adjoining or abutting upon any 
street or road within the district unless such 
whirligig or swing was placed at a distance of 
not less than twenty yards from any road or 
street, and separated from any street or road by 
a wall not less than fourteen inches in thick- 
ness, and carried up to a height of not less than 
four feet above the level of the street or road. 

Held — that the bye-law was unreasonable and 
void, inasmuch as it required a structure of a 
permanent character involving large expense, 
to provide against a temporary danger, which 
could as effectively be provided against by a 
temporary structure. 

Enniscorthy Urban Council v. Field, [1904] 
[2 Ir, R. 518— K, B. D. 


37. Conditions attacked to Licence — Ultra 
vires — Ice Cream Vendor’s Licence — Edinburgh 
Corporation Act , 1900 (63 & 64 Yict. c. cxxiii.), 
s. 80 — Edinburgh Corporation Order Confirma- 
tion Act , 1901 (1 Edw. 7, c. clxxxiv.), s . 57.] — 
The effect of the above-mentioned local Acts is 
to subject to a penalty any person selling ice 
cream (except in an hotel) without ’having ob- 
tained a “ licence from the magistrates who are 
hereby empowered to grant the same for the 
house, building or premises.” Such licences are 
to run for a year “ unless the same shall be 
sooner forfeited, revoked or suspended.” Penal- 
ties are imposed on any licensed vendor “ who 
shall sell ice cream, except during the hours 
between 8 a.m. and 11 pan. on any lawful day or 
at such extended hour at night as the magistrates 
may by special regulation . . . permit.” 

The magistrates proposed to issue licences 
purporting to be subject to the following con- 
ditions : (1) Licensee not to keep open the 
premises, or sell ice cream therein on Sunday or 
any other day set apart for worship by lawful 
authority ; (2) not to keep open the premises, or 
sell ice cream therein before 8 a.m. or after 11 
p.m. ; (3) the magistrates or any of them may 
at any time revoke or suspend the licence. 

Held — that these conditions were not war- 
ranted by the statute and were ultra vires. 

Decision of the Ct. of Sess. ((1903) E. 480) 
reversed. 

Rossi r. Edinburgh Corporation, [1905] 
[A. C. 21 ; 91 L. T. 668— H. L. (Sc.). 

38. Imposing Liability upon Owner for Act 
of Servant — Lights on Vehicles — Validity,] 
— A bye-law requiring the owner of every vehicle 
to cause a light to be attached thereto when in 
use between certain hours in public streets is not 
unreasonable or void as making a master liable 
for the gwm- criminal act or default of a servant. 

St. Helens District Tramway Co. v. Wood 
((1891) 60 L. J.M. C. 141 ; 56 J. P. 70— Div. Ct.) 
followed. 

HEITON& Co.v. M'Sweeney, [1905] 2 Ir. R. 47 

[ — K. B. D. 

39. Repugnancy — Ultra vires — Bye-law of 
County Council — Throwing down and leaving 
Waste Paper and Shavings in Street.^ — 
A bye-law of the London County Council made 
under sect. 23 of the Municipal Corporations 
Act, 1882, and sect. 16 of the Local Government 
Act, 1888, provides ( inter alia) : u Waste paper, 
refuse, advertising bills, broken glass, &c. — -No 
person shall sweep or otherwise remove from 
any shop, house, or vehicle into any street any 
waste paper, shavings, or other refuse, or, being 
a costermonger, newsvendor, or other street 
trader, throw down and leave in any street any 
waste paper, shavings, or other refuse. . . . 
Any person who shall offend against any of these 
bye-laws shall be liable for each offence to a fine 
not exceeding forty shillings.” A metropolitan 
police court magistrate dismissed an information 
for contravening this provision on the ground 
that this part of the bye-law was ultra vires as 
dealing with a nuisance already punishable 
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when the bye-law was made, under sect. 60 of the 
Metropolitan Police Act, 1839. 

Held— that this part of the bye-law was good. 

Batchelor v. Sturley, (1905) 69 J. P. 398 ; 93 

TL. T. 539 ; 3 L. G. B. 1056 ; 21 Cox, C. C. 35— 

Div. Ct. 

40. Publication — Proof— u Mailing and Exist- 
ence of Bye-law ” — Production of Written Copy 
authenticated by Corporate Seal — Municipal 
Corporations Act , 1882 (45 & 46 Viet. c. 50), 
ss. 23, 24.]— The respondent was summoned for 
contravention of a bye-law made by the corpora- 
tion of the borough under sect. 23 of the Muni- 
cipal Corporations Act, 1882. The prosecution 
produced a copy of the bye-laws authenticated 
by the corporate seal. 

Held— that this was primd facie evidence of 
the operative existence of the bye-law, and that 
the conditions of the statute as to making and 
publication had been duly complied with, 

Bobinson v. Gregory, [1905] 1 K. B. 534 ; 74 

[L. J. K. B. 367 ; 69 J. P. 161 ; 92 L. T. 171 ; 

3 L. G. B. 308 ; 20 Cox, C. C. 781— Div. Ct. 

See also Nos. 64, 91. 

(e) Contracts. 

41. Urban Authority — Contract under Seal — 
Alterations and Variations not under Seal — 
Agreement to compromise Disputes not under Seal 
— Public Health Act, 1875 (38 & 39 Viet. c. 55), 
ss. 173, 174.] — Where an urban authority enters 
into a contract in writing, sealed with the 
common seal of such authority, pursuant to 
sects. 173 and 174 of the Public Health Act, 
1875, with a contractor for the construction by 
him, e.g of sewerage works, and the contract 
contains the usual power for the engineer, who 
has the control and supervision of the works, to 
vary, alter, enlarge, or diminish any of them, all 
variations and alterations coming within the 
terms of the power conferred on the engineer 
can be validly made without being under the 
common seal of the urban authority. 

An agreement between an urban authority and 
a contractor employed to construct works for 
them, as a compromise and in full settlement of 
all claims by him against the urban authority-, is 
not a contract within sect. 173 of the Public 
Health Act, 1875, necessary for carrying that 
Act into execution, so as to require to be sealed 
with the common seal of the urban authority 
under sect. 174 ; and, therefore, such agreement, 
though not under seal, is capable of being en- 
forced against the urban authority. 

Decision of Lawrance and Collins, JJ. 
affirmed. 

Williams v. Barmouth Hrban District 
[Council, (1897) 77 L, T. 383— C. A. 

42. Troops — Expenses — Suppression of Riots — 
Liability of County Fund — Mandamus.]— The 
justices of a county, having applied to the 
military authorities to send soldiers into the 
county for the purpose of suppressing riots, made 


arrangements with tradesmen for the housing 
and lodging of the soldiers at certain agreed 
rates of payment, and pledged the credit of the 
county for such payment. 

Held — that the tradesmen were not entitled 
to a writ of mandamus to the county council to 
make such payment out of the county fund. 

Decision of Div. Ct. ([1899] 2 Q. B. 26 ; 63 
J. P. 470 ; 15 T. L. B. 342) affirmed. 

Beg. x \ Glamorgan County Council, Ex 

[p^rte Miller, [1899] 2 Q. B. 26 ; 68 

L. J. Q. B. 1047 ; 64 J. P. 115 ; 48 YV. B. 112 ; 

81 L. T. 372 ; 15 T. L. B. 536— C. A. 

43. Solicitor — Retainer by Resolution ml 
under Seal — Subsequent Confirmation under Seal 
— Ultra vires — Transfer of Liabilities of Urban 
District Council to Borough Council by Inclusion 
— Borough Funds Act, 1872 (35 & 36 Viet. c. 91), 
ss. 2, 4, 8 — Public Health Act, 1875 (38 & 39 
i Viet. c. 55), ss. 174, 297, 298 — Local Government 
Act , 188S (51 & 52 Viet. c. 41), s. 62 — Torquay 
( Extension ) Order , 1900 (63 &c 64 Viet. c. 
clxxxiii.).] — The borough of Torquay presented 
a memorial to the Local Government Board 
asking for the extension of their borough by the 
inclusion within it of the whole or part of the 
urban district of Cockington. The district 
council of Cockington resolved to oppose this 
memorial, and the plaintiffs were retained to act 
as solicitors and parliamentary agents for them 
for the purpose of this opposition. In spite of 
this opposition the bill was passed, and received 
the Boyal assent on July 80th, 1900. The plain- 
tiffs’ bill of costs in respect of the parliamentary 
opposition was delivered to Cockington on 
November 8th, 1900, and a copy of it was 
delivered to the defendants on November 26th, 
1900. Besolutions — not sealed — of the district 
council of Cockington were passed from time 
to time from May 18th, 1900, and communicated 
to the plaintiffs. On September 6th, 1900, a 
resolution was passed by the district council that 
the seal of the council" should be, and it was, 
affixed to each of these resolutions. The plain- 
tiffs’ claim included items for work done and 
disbursements made after the sealed retainers 
w y ere received by the plaintiffs. 

Held — that the confirmation by the council 
under their seal of the original retainers created 
an obligation binding upon the council without 
any new consideration; that it was not ultra 
vires for them to bind themselves to pay by an 
instrument under seal; that the confirmation 
under seal on September 6th, 1900, of the earlier 
unsealed retainers was sufficient to satisfy the 
requirements of sect, 174 of the Public Health 
Act, 1875, and of the common law ; that the 
costs in question were authorised by sect. 298 of 
the Public Health Act, 1875, and were not subject 
to the requirements of the Borough Funds Act, 
1872 ; that subject to taxation and to the sanction 
of the Local Government Board (under sect. 298 
oi the Public Health Act, 1875), the district 
council of Cockington, if it had continued to 
exist, would have been liable to the plaintiffs 
for the costs in question in this action, and the 
1 liability of Cockington had been transferred to 
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the defendants ; and that the amounts of their 
respective liabilities were a matter for adjust- 
ment under sect. 62 of the Local Government 
Act, 1888. 

Brooks, Jenkins & Co. v. Torquay Corpora- 
tion and Newton Abbot Rural District 

Council, [1902] 1 K. B. 601 ; 71 L. J. K. B. 

109 ; 66 J. P. 293 ; 85 L. T. 785 ; 18 T. L. R. 

139 — Walton, J. 

44 . Electric Lighting — Purchase of an Under- 
taking from a Company — Capital Expenditure 
since Purchase but before Completion — Arbitra- 
tion — Title to Property — Inquiry — Time for 
Completion .] — Under an Electric Lighting Con- 
firmation Order Act, it was directed that a 
company should sell, and a local authority might 
and should purchase that part of the undertaking 
and busiuess of the company which was situate 
in the area of the local authority. After a notice 
to treat had been given, the company incurred a 
considerable amount of further capital expendi- 
ture in respect of the undertaking. The purchase 
price having been left to arbitration and the 
arbitrators referring it to an umpire, the umpire 
in fixing the purchase price considered that the 
adjustment. of the rights of the parties in respect 
of such capital expenditure, did not come within 
the award, and fixed the price without consider- 
ing it. On an action brought by the company 
for specific performance, it was submitted by the 
local authority that the company could not show 
a good title to certain property comprised in the 
purchase. At the time of the hearing of the 
action the local authority were endeavouring to 
obtain leave to borrow the purchase-money on 
the security of their rates. 

Held— -(1) that the High Court in this action 
was the proper party to adjust the rights of the 
parties as to the additional capital expenditure ; 
that an inquiry must be directed on the matter 
of the additional expenditure, the local authority 
being entitled to the undertaking of the company, 
as it was at the date of purchase subject to 
necessary fluctuations before completion, and 
that it could not have thrust on it an unduly 
enlarged undertaking. (2) That there must be 
an inquiry as to the title of the company to the 
property sold, for the purpose of seeing if the 
local authority were entitled to any compensation. 
(3) That a decree for specific performance would 
be made in favour of the company, and a date 
fixed for completion, with liberty to apply to 
extend the date. 

Metropolitan Electric Supply Co., Ld. v. 

[Marylebone Corporation, (1903) 67 J. P. 

382; 1 L. G. R. 673— Buckley, J. 

45 . Ultra vires — Power to bind Successors — 
Right to make Tramways at a Future Date .'] — 
A municipal corporation entered into an agree- 
ment whereby (inter alia), if they should desire 
a certain length of tramway laid at any future 
time, they were bound to offer the construction 
of it to the other party upon certain terms ; and 
such other party was bound to accept the offer. 
A ratepayer sought to have the agreement 
declared void. 


Held — ( 1) that it was not forbidden by the 
local Act relied upon by the plaintiff ; (2) that 
it was not void at common law ; the corporation 
was the highway authority, and such a provision 
might be very valuable to it. 

Attorney - General v. Corporation op 

[Hastings, (1903) 67 J. P. 165 ; 19 T. L. R. 

9 ; 1 L. G. R. 41— Buckley, J. 

46 . Use of Seal — Contract of Rural District 
Council — Employment of Engineer to prepare 
Plans for Sewerage Scheme.] — A rural district 
council, by an agreement under their seal, 
employed the plaintiff as an engineer to prepare 
plans and do other work in connection with a 
sewerage scheme for a certain area. Subse- 
quently the council instructed the plaintiff, 
though not under their seal, to prepare plans and 
do other work as engineer in respect of an 
extension of the sewerage scheme to another 
area. The plaintiff duly did the work. In an 
action to recover remuneration for his services in 
connection with these latter works, the council 
pleaded the want of a sealed contract. The 
C. A. reviewed the conflicting decisions upon the 
point, and 

Held — that the plaintiff could recover. The 
requirements of sect. 174 of the Public Health 
Act, 1875, do not apply to rural district councils ; 
and though at common law any corporation 
must contract under seal, yet there are three 
recognised exceptions to the rule : (1) where the 
work done is of a trivial nature ; (2) matters of 
frequent occurrence ; (3) where work done, or 
goods supplied, are accepted by a corporation, 
and the whole consideration is executed. The 
present case came within the last exception. 

Clarke v. Cuckjield Union ((1852) 21 L. J. 
Q. B. 349 ; 16 J. P. 257 ; 16 Jur. 686) and 
Nicholson v. Rradfeld Union ((1866) L. R. 1 
Q. B. 620 ; 35 L. J. Q. B. 176 ; 80 J. P. 549 ; 
13 W. R. 731 ; 14 L. T. 830) approved. 

Judgment of Darling, J. (88 L. T. 317 ; 18 
T. L. R. 507) reversed. 

Lawford v. Billericay Rural District 

[Council, [1903] 1 K. B. 772; 72 L. J. 

K. B. 554 ; 67 J. P. 245 ; 51 W. R. 630 ; 88 

L. T. 317 ; 19 T. L. R. 322 ; 1 L. G. R. 535— 

C. A. 

47 . Tender — Acceptance under Seal — Accept- 
ance Cancelled before Execution of Contract .] — 
In March, 1901, the defendant council adver- 
tised for tenders for tbe carrying out of certain 
sewerage works. One of the conditions was that 
the person tendering should undertake to execute 
a contract for the due performance of the works 
and enter into a bond with two responsible 
sureties for the due and satisfactory completion 
of the works. The plaintiff tendered for the 
work, and on May 10th, 1901, the council resolved 
that the plaintiff’s tender should be accepted, 
and they instructed their clerk to write to the 
plaintiff to that effect, and to affix the seal of 
the council to the letter. Such letter was duly 
sent. 
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Held — that the acceptance of the tender did 
not conclude a contract between the parties. 

Bozson v. Altrincham Urban District 

[Council, (1903) 67 J. P. 397 ; 1 L. G. B. 

639 — C. A. 

48. Churchwardens and Or er seers — Whether 
liable in Representative Capacity — 59 Geo. 3, 
c. 12, s. 17.] — The churchwardens and overseers 
of a parish are not liable to be sued in their 
representative capacity in respect of a contract 
entered into by the vestry of the parish. 

Decision of Darling, J. (68 J. P. 321) affirmed. 

Klenck v. Farris and Others, (1905) 69 J. P. 

[41 ; 3L.G.B. 89— C. A. 

49. Contract of Urban Authority — Statutory 
Requirements — Not under Seal — Total Amount 
exceeding £50 — Instalments of Goods delivered 
— Each under £50 in Value — Goods sold and 
delivered — Public Health Act , 1875 (38 & 39 
Viet. c. 55), s. 174 (1), (4).] — The plaintiffs 
tendered for the supply to the defendants of 
coal which it was thought would exceed in value 
£100. The tender contained stipulations that 
if it was accepted a formal contract should be 
executed, and that a bond with two sureties be 
entered into. The tender was accepted, subject 
to the formal contract and bond being duly 
executed. The contract and bond were for- 
warded to the plaintiffs, but were never executed. 
The plaintiffs afterwards, from time to time, 
supplied to the defendants quantities of coal 
which were accepted, the value of the coal 
supplied not amounting, in any one instance, to 
£50, but amounting in the aggregate to over 
£50. 

Held — that the defendants were bound to 
pay, under an implied contract, for each lot of 
coal so supplied and accepted. 

Spencer Whatley and Underhills. South- 

[ all-Norwood Urban District Council, 

(1905) 69 J. P * 308 ; 3 L. G. B. 641— 
Warrington, J. 

50. Contract of Urban Authority — Statutory 
Requirements — No Penalty Clame — Validity — 
Agreement by the Authority to supply Water — 
Public Health Act , 1875 (38 & 39 Viet. c. 55), 
5. 174 (2).]— Section 174 (2) of the Public 
Health Act, 1875, provides that every contract 
whereof the value or amount exceeds £50, 
“shall specify some pecuniary penalty in case 
the terms of the contract are not duly 
performed.” 

Held, by Eady, J. ([1905] ICh. 53 ; 74 L. J. 
Ch. 116 ; 69 J. P. 19 ; 53 W. B. 250q 91 L. T. 
800 21 T. L. B. 74; 3 L. G. B. 512) that this 
provision does not apply where the contract is 
to be performed by the urban authority, e.g. y 
where they agree to supply water to another 
(non-urban) authority. 

Held, by C. A., that the provision is directory 
only and not imperative, and that a contract 


is not invalidated by the omission of a penalty 
clause. 

Soothill Upper Urban District Council 
[ v . Wakefield Bural District Council, 
[1905] 2 Ch. 518 ; 74 L. J. Ch. 703 ; 69 J. P. 
447 ; 21 T. L. B. 753 ; 3 L. G. B. 1208 ; 93 
L. T. 711— C. A. 


51. Right to see Documents — Agreement 
between Corporation and Harbour Company — 
Councillor's Right to See — Reasonable Conduct — 
Mandamus.] — The applicant, a member of the 
corporation, was present at a meeting at which 
the corporation confirmed a resolution to give to 
the harbour company an option to lease certain 
corporation lands. The agreement with the 
harbour company was read at the meeting, and 
formed part of a scheme under which an amend- 
ing Provisional Harbour Order was being pro- 
moted by the corporation. The scheme was 
opposed by the applicant, and on his demanding 
information as to the contents of the agreement, 
the corporation resolved that the town clerk be 
instructed to afford him no further information, 
as he was likely to use it in a way antagonistic 
to the policy of the council. 

Held — that as the applicant had not acted in 
a reasonable way in order to enforce his right to 
see the document, though the corporation had 
acted unreasonably in refusing him information, 
the Court would not issue a mandamus to com- 
pel the corporation to show the document to the 
applicant, on an undertaking by the corporation 
to supply him with a copy. 

Bex v . Southwold Corporation, (1907) 71 

[J. P. 351 ; 97 L. T. 431 ; 5 L. G. B. 888— 

Div. Ct, 

(f) Meetings. 

52. Ratepayers , fye. — Power to withdraia De- 
mand after Meeting — Seconding Demand equiva- 
lent to another Demand — Public Health Act , 1875 
(38 & 39 Viet. c. 55), Sched . II. y r. 6 — Borough 
Funds Act , 1872 (35 & 36 Viet. c. 91), s. 4.] — 
At a meeting of owners and ratepayers A. 
demanded a poll ; B., also a duly qualified voter, 
said, “ I second the demand, if necessary ” ; after 
the termination of the meeting, A. purported 
to withdraw his demand, and the question now 
arose whether or not a poll should be taken. 

Held — that a mandamus must go ordering 
the mayor to take a poll on the ground that 
B. had himself made an effective demand for 
one by seconding A.’s demand ; semble y also, that 
a valid demand cannot be withdrawn after the 
meeting, for other persons might have abstained 
from themselves asking for a poll upon hearing 
such demand made. 

Bex v . Mayor of Dover. Ex parte Bradley, 

[(1903) 72 L. J: K. B. 210; 67 J. P. 81 ; 88 

L. T. 296 ; 19 T. L. B. 255 ; 1 L. G. B. 

266— Div. Ct. 

53. Borough Council— Public Right to Attend 
— Reporter of Newspaper— Burgess.] — In a muni- 
cipal borough neither the public nor the burgesses 
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nor reporters for newspapers have the right to 
attend the meetings of the borough council. 

Tenby Corporation v. Mason, (1907) 24 
[T. L. E. 123— Kekewich, J. 

Affirmed [1908] 1 Ch. 457 ; 72 J. P. 89 ; 24 
T. L. E. 254 ; 6 L. G. E. 233— C. A. 

(g) Officers and Servants. 

(a) In General. 

54. Mural District Council succeeding Rural 
Sanitary Authority and Highway Board — Posi- 
tion of Clerks.] — The East Kerrier Eural District 
Council were the successors to a rural sanitary 
authority and a highway board. The plaintiff, 
as clerk to the guardians, acted as clerk to the 
rural sanitary authority, and, on the rural dis- 
trict council coming into office, became clerk 
to the council in their capacity as sanitary 
authority. J. was clerk to the highway board, 
and, on the council succeeding to the duties 
of the highway board, became their clerk as 
highway authority. The district council sub- 
sequently directed that several of the duties for- 
merly done by the plaintiff as clerk should be 
done by J., but they did not modify, and did not 
propose to modify, the plaintiff’s salary or re- 
muneration as clerk in any way. The plaintiff 
claimed an injunction to restrain the council 
from preventing him acting as clerk to the 
rural district council so long as he was able and 
willing to perform the duties attaching to the 
office of clerk to the guardians. The injunction 
was refused. 

Genn v. East Kerrier Eural District 
[Council, (1898) 62 J. P. 215— Jeune, P. 

55. Costs of Quarter Sess'ions — Borough having 
a Population less than 10,000 — Salary of Clerk 
to Borough Justices — Payment out of Borough 
Funds — Local Government Act, 1888 (51 & 52 Vi’ct. 
c. 41), ss. 35, 38, and 84.] — In the case of a 
borough which has a separate court of quarter 
sessions, and which, according to the census of 
1881, contained a population of less than 10,000, 
there is nothing in the Local Government Act, 
1888, to throw upon the county council the pay- 
ment of the salary of the Eecorder : 

Ex parte The Kent. County Council and the Coun- 
cils of the Boroughs of Dover and Sandwich ((1891) 
1 Q. B. 389) overruled. 

Or the payment of the salary of the clerk to 
the borough justices : 

The County Council of Cornwall v. The Town 
Council of Truro (70 L. T. E. 354) and Re The 
Herefordshire County Council ([1895] 1 Q. B. 
43) overruled. 

Decision of Wills, J, ([1898] 1 Q. B. 141 ; 62 
J. P. 100 ; 67 L. J. Q. B. 55 ; 77 L. T. 498 ; 14 
T. L. E. 35) varied. 

Thetford Corporation v. Norfolk County 

[Council, [1898] 2 Q. B, 468 ; 62 J. P. 724 ; 

67 L. J. Q. B. 907 ; 79 L. T. 315 ; 14 T. L. E. 

541 ; 47 W. E. 1— C. A. 


56. Borough — No separate Commission of the 
Peace — Petty Sessional Division of the County — 
Appointment of Clerk to Justices — Fines and 
Fees — Salary of Clerk— Justices' Clerks Act , 
1877 (40 & 41 Viet. c. 43), s. 5 — Municipal Cor- 
porations Act , 18S2 (45 & 46 Viet, c . 50), ss. 154 — 
159]. — Sect. 159 of the Municipal Corporations 
Act, 1882, enabling the justices of a borough to 
appoint a clerk, has no application except in the 
case of boroughs with a separate commission of 
the peace. 

The power of appointment of a salaried clerk 
rests with the justices of a county usually acting 
for the petty sessional division. Those justices 
who are the justices of the petty sessional 
division may appoint a second clerk for the 
division if the appointment is within the power 
given by sect. 5 of the Justices’ Clerks Act, 1877, 
but not otherwise. 

All unappropriated fines and penalties and fees 
imposed and received by and in the special and 
petty sessional courts should be paid to the 
county treasurer, as the county justices are alone 
entitled to appoint the clerk, and' the county 
council pays the salary of the clerk by virtue of 
sect. 84, sub-sect. 2, of the Local Government 
Act, 1888. 

Huntingdon Corporation v. Huntingdon 

[County Council, [1901] 2 K. B. 257; 70 

L. J. K. B. 755 ; 65 j. P. 675 ; 85 L. T. 26 ; 

17 T. L. E. 521— Div. Ct. 

57. Pension — “ Annual Pay ” — Residence , 
Fuel , Gas, and Water free — Appeal ly Special 
Case — Point of Law — Police Act, 1890 (53 & 54 
Viet. c. 45), Soiled. rr. 1, 11.]— A divisional 
inspector of police received £139 15s. a year, and 
he was required to live at the police station, 
where he resided with his family free of rent and 
rates, and had fuel, gas, and water free. These 
matters were agreed to be of the annual value 
of £80. On his retirement he was entitled by 
the Police Act, 1890, to receive a pension of two- 
thirds of his “annual pay” at the date of his 
retirement. 

Held — that the matters which were agreed 
to be of the value of £30 a year were not part 
of his “annual pay” within the meaning of the 
Police Act, 1890, and that, therefore, the pension 
should be calculated at two-thirds of £139 15s. 

An appeal lies by way of special case upon a 
point of law from the decision of quarter sessions 
under sect. 11 of the Police Act, 1890. 

Reg. v. Bridge ((1890) 24 Q. B. D. 609: 56 
L. J. M. C. 49 ; 54 J. P. 629 ; 38 W. E. 464 ; 62 
L, T. 297 ; 17 Cox, C. C. 66— Div. Ct.) followed. 

Goodwin v. Sheffield Corporation, [1902] 

[1 K. B. 629 ; 71 L. J. K. B. 492 ; 66 J. P. 

533 ; 86 L. T. 682 ; 18 T. L. E. 441 -Div. Ct. 

58. Existing Officer — Increase of Remunera- 
tion-Increase of Duties — County Surveyor — 
Assistant Surveyor — Sealed Order of Local 
Government Board — Certiorari — Judicial Act — 
Jurisdiction of Local Government Board — 
Local Government (Iceland) Act, 1898 (61 & 62 
Viet. c. 37), s. 115, suh-s. 18 {Compare English 
Local Government Act, 1888 (51 & 52 Viet, 
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o. 41), s. 120).]— Sect. 115, sub-sect. 18, of the 
Local Government (Ireland) Act, 1898, enacts 
that if any existing officer transferred to the 
county council has his duties increased or 
diminished by reason of the Act, he shall be 
bound to perform those duties, and shall receive 
such increase or diminution of remuneration in 
proportion to the increase or diminution of his 
duties as the Local Government Board may 
determine. It appeared from the statements of 
the Local Government Board that in the case of 
two existing officers— a county surveyor and an 
assistant surveyor— the Board, in purporting to 
determine what their increase of remuneration 
was to be under this section, recast their old 
salaries, giving not merely increase of remunera- 
tion in respect of the increase of duties, but 
fixing a scale of remuneration for all the officers’ 
duties, old as well as new. 

Held — -that the determination of the Local 
Government Board was so far a judicial act, that 
it was not exempt from certiorari , and that, as 
their decision was based on a wrong principle, a 
writ of certiorari should issue for the purpose of 
quashing it. 

Reg. v. Local Government Board, [1902] 2 
[Ir. R. 349— C. A. 

59 . Pension — “ Annual Pay" — Allowance for 
Special Service — To be Disregarded — Police Act , 
1890 (53 & 54 Yicfe. 45), ss. 15, 16, Sched. I, 
Paris I. (1), III. (11).] — The Police Act directs 
that the pension of a constable shall be calculated 
according to the amount of his “ annual pay” 
at the date of his retirement. 

Held (Lord Davey dissenting) — that this 
means the annual pay of the rank to which 
he belongs ; and that no regard ought to be 
paid to an additional allowance in respect of 
permanent special duties, e.g ., at the Houses of 
Parliament. 

Per Lord Davey : This allowance is within the 
words “annual pay”; but the appellant had 
lost his right by signing weekly pay-sheets 
which, in the “amount of pay” column, included 
only the ordinary pay of his rank. 

Decision of C. A. ([1901] 1 K. B. 384 ; 70 
L. J. K. B. 249 ; 84 L. T. 18 ; 17 T. L. R. 187) 
affirmed. 

Upperton v. Ridley, [1903] A. O. 281 ; 72 

[L. J. K. B. 585 ; 67 J. P. 349 ; 88 L. T. 642 ; 

19 T. L. R. 522 ; 20 Cox, C. C. 453— H. L. (E.). 

60 . Head Constable of City Police — Police Act 
1890, s, 13 (1) and (2).] — The salary of A., head 
constable of the city of Liverpool, was raised 
from $1,400 to £1,650 a year on condition that 
his pension should be calculated only on £1,400. 
He resigned that appointment and accepted that 
of commissioner of police of the city of London 
at £1,250 a year. 

Held— (I) that the pension payable by the 
city of Liverpool should be calculated under 
sect. 13 (2) of the Police Act, 1890, at £850, being 
the difference between £1,250 (A’s present salary), 


and £2,100 (one-and-a-half times his salary at 
Liverpool); (2) that the provisions of sect. 13 as to 
reduction of pensions applied ; but (3) that a 
resolution to suspend the payment of part of his 
pension during his service in London, purporting 
to have been passed under sect. 13 (1) of that 
Act by the city council of Liverpool, was invalid, 
the watch committee, and not the council, being 
the police authority for Liverpool within the 
meaning of that sub-section. 

Nott-Bower i\ Liverpool Corporation, 

[(1904) 68 J. P. 243 ; 20 T. L. R, 261 ; 2 
L. G. R. 494— Buckley, J. 

61 . Pension — Twenty -Jive Years' Service — 
Break in Service — Certificate of “ Approved Ser - 
vi ce ’ ’ — ‘ ‘ Sufficient Fv. i dence ” — “ Dili gent and 
Faithful Service ” — Police Act , 1890 (53 & 54 
Viet. e. 45), ss. 1 , 4.] — The appellant, a police con- 
stable, served in a police force for three periods, 
amounting together to over twenty-five years. 
Between the periods of service there were breaks 
of about four months and seven weeks respec- 
tively, caused in each case by the resignation of 
the constable. 

Held (Lord Davey doubting) — that the ser- 
vice to entitle a constable to a pension under 
sect. 1 (a) of the Police Act, 1890, need not be 
continuous service, and that, as far as the length 
of his service was concerned, the appellant was 
entitled to a pension under that section upon 
retirement. 

Held, further, that a certificate signed by the 
chief officer of a police force under sect. 4 (2) 
of the Act as to the period of a constable's 
“approved service” is not conclusive evidence 
that the service has been “ diligent and faithful 
service ” within the meaning of sect. 4 (1). Buch 
officer can certify as to length of service ; but 
the character of the service is a matter for the 
police authority. 

Decision of C. A. ((1904) 68 J. P. 487) 
reversed. 

Garbutt v. Durham Standing Joint Com- 

[MITTEE, [1906] A. C. 291 ; 75 L. J. K. B. 

459 ; 70 J. P. 265 ; 54 W. R. 596 ; 94 L. T. 

525 ; 22 T. L. R. 444 ; 4 L. G. R. 647— 

H. L. (E.). 

62 . Beds ion of Qua Her Sessi ons — 4 ‘ Order shall 
be Final ” — Case stated for Opinion of High 
Court— Police Act , 1890 (53 & 54 Viet. c. 45), 
s . 11.] — By the Police Act, 1890, s. 11: 
“ Where a constable . . . claims a pension . . . 
as of right, and the police authority do not 
admit the claim, the constables . . . may apply 
to the police authority for a re-consideration of 
the claim to the pension ... and if aggrieved 
by the decision upon such reconsideration may 
apply to . . . quarter sessions . . . and that 
Court, after inquiry into the case, may make such 
order in the matter as appears to the Court just, 
which order shall be final. ...” 

Held — that a court of quarter sessions may 
state a case for the opinion of the High Court of 
Justice upon a question of law arising in an 
appeal under the section. 
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Westminster Corporation v. Gordon Hotels, Ld. 
([1907] 1 K. B. 910; 76 L. J. K. B. 482; 71 
J. P. 200 ; 96 L. T. 535 ; 23 T. L. R. 387 ; 5 
L. G. K. 545— C. A., see Metropolis, 63) 
distinguished. 

Kydd v. Liverpool Watch Committee, 

[[1907] 2 K B. 591 ; 76 L. J. K. B. 1155 ; 97 

L. T. 458 ; 71 J. P. 408 ; 23 T. L. R. 624 ; 5 
L. G. R. 1168— C. A. 

63 . Dismissal — Power to dismiss at Pleasure 
— Alleged Malicious Dismissal.']— A statute 
authorised a chief constable to appoint con- 
stables, and to remove or suspend them at his 
pleasure. 

Held — that an allegation that in dismissing 
a constable summarily he had been actuated 
by malicious motives disclosed no ground of 
action. 

Brown v. Edinburgh Magistrates, (1907) 
[S. 0. 256— Ct. of Sess. 

64 . Compensation to Officers — Solicitor — 
Whether “ Officer ” — Bristol Corporation Act , 
1904 (4 Edw. 7, c . ccxxiii.), ss. 18, 58, 57 — Local 
Government Act , 1888 (51 & 52 Viet, c . 41), 
ss, 100, 120.] — A solicitor acted for many years 
for the guardians of a union and for a district 
council. He was appointed by resolution to act 
as solicitor in each matter as it arose, and was 
paid costs and charges upon the usual scale for 
the work actually done by him. He was never 
formally appointed solicitor to the guardians or 
district council, but he was retained on every 
occasion when the services of a solicitor were 
required. 

By a local Act, which abolished the union and 
dissolved the district council, it was provided 
that any officer who suffered direct pecuniary 
loss by virtue of the Act should be deemed to be 
an officer entitled to compensation within the 
meaning of sect. 120 of the Local Government 
Act, 1888. 

Held — that the solicitor was not an “ officer ” 
within the definition contained in sect. 100 of 
the Local Government Act, 1888, and was there- 
fore not entitled to compensation under sect. 120 
of that Act. 

In re Carpenter and Bristol Corporation, 

[1907] 2 K. B. 617 ; 76 L. J. K. B. 1145 ; 97 

L. T. 461 ; 71 J. P. 417 ; 23 T. L. E. 654 ; 5 
L. G. E. 977— C. A. 

( 5 ) Disqualification . 

And see title Magistrates. 

65 . Twelve Months' Residence in Dist?'ict — 
Temporary Absences — Local Government Act , 
1894 (56 & 57 Viet. c. 73).] — A person was held to 
have “ resided in the district ” during the whole 
of the twelve months preceding the day of his 
election as vestryman, notwithstanding he did 
not reside there during the whole time, being 
absent during August,* and for two or three 


weeks during January, and for six weeks when 
he visited America. 

Stanford v . Williams, (1899) 80 L. T. 490 ; 

[15 L. T. 316- Div. Ct. 

66 . Alderman of Borough — Resignation of 
Office — Declaration by Council — Municipal Cor - 
porations Act , 1882 (45 & 46 Viet, c . 50), s . 36 
(1), (2) ; s. 60 (3).] — An alderman in a borough, 
who would otherwise, under sect. 14 (6) and (7) 
of the Municipal Corporations Act, 1882, have 
had to retire on November 9th, sent in, on 
November 8th, to the town clerk, a notice of 
his resignation of office, and at the same time 
paid the fine. Being elected mayor at the 
quarterly meeting on November 9th, he voted, 
and also gave casting votes for three aldermen 
for the coming year. 

Held — that in the absence of the declaration 
by the council of the vacancy of his office 
required by sect. 36 (2), he continued to be an 
outgoing alderman, and was therefore prohibited 
by sect. 60 (3) from voting in the first instance 
for the new aldermen. 

Pease v. Lowden, [1899] 1 Q. B. 386 ; 68 L. J. 

[Q. B. 239 ; 63 J. P. 56 ; 79 L. T. 672— Div. Ct. 

67 . Composition loith Creditors — Local 
Government Act , 1894 (56 & 57 Viet. c. 73), 
s. 46 (1) (c).] — The disqualification enacted by 
sect. 46 (1) (c) of the Local Government Act, 
1894, is not limited to compositions and arrange- 
ments made under the Bankruptcy Acts, but 
applies also to arrangements and compositions 
entered into by debtors with creditors by deeds 
registered under the Deeds of Arrangement Act, 
1887. 

Ward v. Radford ((1895) 59 J. P. [569— 
Div. Ct.) followed. 

Corrigan v. Allison, (1900) 64 J. P. 678— 

[Div. Ct. Ir. 

68 . School Board — Member concerned in the 
Profits of “ Worh done under the Authority of ” 
the Board — Elementary Education Act , 1870 
(33 & 34 Viet. c. 75), s. 34.] — The respondent, 
who was chairman of a school board, supplied 
sand and gravel to a contractor who was build- 
ing schools under a contract with the board. 
There was no allegation that the price charged 
was more than the ordinary price. 

Held— that the respondent w r as concerned 
in “ work done under the authority of the board,” 
for he supplied goods for doing the work, and 
that though no blame attached to the respondent, 
he ought to have been convicted under sect, 34 
of the Elementary Education Act, 1870. 

Barnacle v , Clark, [1900] 1 Q. B. 279 ; 69 

[L. J. Q. B. 15 ; 64 J. P. 87 ; 48 W. E. 336 ; 

81 L. T. 484— Div. Ct. 

69 . Disqualification — Administration Order 
by County Court — “ Adjudged Bankrupt " — 
Bankruptcy Act , 1883 (46 & 47 Viet. c. 52), 
ss. 32, 122.] — A person whose total indebtedness 
does not exceed £50, and whose estate is being 
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administered by an order of a county court 
under sect. 122 of the Bankruptcy Act, 1883, is 
not “ adjudged bankrupt ’ ’ within the meaning 
of sect. 32, sub-sect. 1 of the Act, and is not there- 
fore disqualified from being elected to the office 
of mayor, alderman, or councillor. 

Lowe and Others v. Lowrie, (1902) 18 T. L. R. 

[553— Div. Ct. 

70. “ Disqualification ” — Member duly elected , 
but not having made the required Declaration .] 
— The Local Government (Ireland) Order, 189S, 
renders liable to a fine any member of a board 
of guardians who acts “when disqualified.” 

Held — not to apply to a member who had 
been duly elected, but elected before making the 
required declaration. 

Bex i\ Longford JJ., [1903] 2 Ir. B. 677— 

[K. B. 

71. Borough Council — Action for Penalties — 
Contract fulfilled — Municipal Corporations Act , 
1882 (45 & 46 Viet. c. 50), ss. 12, 41.] — In an 
action for penalties under sect. 41 of the Munici- 
pal Corporations Act, 1882, it appeared that the 
defendant was a town councillor and trustee of a 
Wesleyan chapel. A non-provided school was 
attached to the chapel ; but the school building 
was also used for other purposes than those of 
the non-provided school. Fuel for warming the 
building was supplied by the trustees under an 
arrangement with the town council by which 
the latter paid the trustees for such of the fuel 
as was used for the purpose of warming the 
building during the times when it was used as a 
non-provided school. It was the habit of the 
trustees to procure from the defendant the fuel 
required by. small orders given from time to 
time. An order of this kind had been given on 
January 4th, 1904, and fulfilled on January 11th ; 
another on January 23rd and fulfilled on 
January 25th ; another on February 2nd and 
fulfilled on February 3rd. The votes complained 
of were given on February 1st and 5th. On 
these dates the fuel ordered had not been paid 
for. 

Held — that there was a contract between the 
town council and the trustees ; that the defen- 
dant had at times an interest in that contract, 
but that he had not such an interest at the time 
when the votes complained of were given. 

Held, therefore, that he was not disqualified 
from voting on the dates alleged. 

Cox -r. Truscott, (1905) 69 J. P. 174 ; 92 L. T. 

[650 ; 21 T. L. B. 319; 3 L. G. B. 431- 

Darling, J. 

72. Member acting while concerned in Contract 
with Council — Contract completed on First 
Occasion of acting — Disqualification for Flection 
— Irish local Government Order , 1898, Sched 
Art. 12.] — In November, H. agreed with an 
urban council to do the printing required 
for a forthcoming election of councillors. On 
January 16th the election took place, and H. was 
elected a councillor. On January 18th he com- 
pleted his part of the contract by printing a 


notice of the result of the election. On January 
23rd he attended a council meeting and signed 
a declaration of acceptance of office. Before 
leaving he was paid the amount of his bill. 

Held — that H. had acted as a member of the 
council while disqualified, and was liable to a 
penalty. 

JRoyse v. Birley ((1869) L. B. 4 C. P. 296 ; 3S 
L. J.'O. P. 203 ; 17 W. B. 827 ; 20 L. T. 786) 
and Cox v. Truscott (supra) discussed. 

O’Carroll v. Hastings, [1905] 2 Ir. B. 590— 

[K. B. D. 

73. Absence for more than Six Months -Alder- 
man — Office Declared Void — Local Government 
Act , 1894 (56 & 57 Viet. e. 73), *. 46 (6)— 
London Government Act, 1899 (62 & 63 Viet. 

j c. 14), s. 2 (3).] — The disqualification of a 
member of a borough council by reason of 
absence {£ for more than six months consecu- 
tively,” as provided by sect. 46 (6) of the Local 
Government Act, 1894, can only take effect where 
he has been absent for that period reckoning 
from the date of the first meeting from which 
he has been absent, and not from that of the last 
meeting at which he has been present. 

Kershaw v. Shoreditch Borough Council, 

[(1906) 70 J. P. 190 ; 95 L. T. 55 ; 22 T. L. B. 

302 ; 4 L. G. R. 302 — Warrington, J. 

74. Composition or Arrangement by Guardian 
with his Creditors— Administration Order by 
County Court — Guardian — Local Government 
Act , 1894 (56 & 57 Viet. c. 73), s. 46 (1) (c)— 
Bankruptcy Act , 1883 (46 & 47 Viet. c. 52), 
s. 122.]— A guardian of the poor of the borough 
of C., after judgment had been obtained against 
him in the county court, applied for an order 
under sect. 122 cf the Bankruptcy Act, 1883, for 
the administration of his estate, and stated in 
his application that he proposed to pay 10,9. in the 
pound. The Court made the order asked for, 
and the guardians thereupon contended that he 
had become disqualified for office, and declared 
his seat vacant. 

Held — that the guardian had made a compo- 
sition or arrangement -with his creditors within 
the meaning of the Local Government Act, 1894, 
s. 46 (1) (c), and was therefore disqualified. 

Lowe v. Lowrie ((1902) 18 T. L. B. 553 — Div. 
Ct., supra , No. 69) commented on. 

Bradfield v. Cheltenham Guardians, 

[1906] 2 Ch. 371 ; 75 L. J. Ch. 618 ; 70 J. P. 

371 ; 54 W. B. 611 ; 95 L. T. 78 ; 22 T. L. B. 

639 ; 4 L. G. B. 961; 13 Manson, 207— 

Buckley, J. 

75. Interest in Contract — Time of Removal of 
Disqualification — Guardian — Quo warranto — 
Delaying in Applying for Order nisi — Local 
Government Act, 1894 (56 & 57 Viet, e . 73), 
s. 46 (1), (7).]— A member of a board of guardians 
collected rents for the board and claimed to be 
entitled to retain commission. At a meeting of 
the board on December 22nd, 1905, the board 
decided that such member was disqualified, and 
an opportunity was afforded him of sending in 
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his resignation. On the same day the member 
either before or after the meeting paid over the 
sum which he had retained as commission and 
terminated the contract. On January 5th, 1906, 
the board declared his seat to be vacant, and 
notice of the vacancy was given him on the 
following day. Notice of an election to fill the 
vacancy was subsequently given and a fresh 
member elected, who took up his duties on 
February 16th, 1906. On April 27th an order 
nisi for a quo warranto was granted, calling on 
such member to show cause why he should 
remain a guardian. 

Held — that the payment to the board of the 
sum claimed for commission and the termina- 
tion of the contract did not remove the dis- 
qualification, and that the office therefore became 
vacant, and the new member was properly 
elected. 

Queer e, also, whether there had not been undue 
delay in moving for the rule. 

Bex v. Howlands, [1906] 2 K. B. 292 ; 75 L. J. 

[K. B. 501 ; 70 J, P. 463 ; 95 L. T. 502 ; 4 
L. G. R. 988— Dlv. Ct. 

76. “ Knowingly interested in Contract ” — 
Penalty — Sydney Corporation Act , 1902 (2 
Edw. 7, No. 35), s. 24.] — By sect. 24 of the 
Sydney Corporation Act, 1902, “ Any person who, 
while holding any civic office under this Act, 
continues to be or becomes directly or indirectly 
by means of partnership with any other person 
or otherwise howsoever knowingly engaged or 
interested in any contract, agreement, or employ- 
ment with or on behalf of the council, except as 
a shareholder, but not being a director in any 
joint stock company, shall be liable to a penalty 
, . , and shall be for three years thereafter 
disqualified from holding any civic office.’ ’ 

T., a member of the firm of A., T. & Co., was a 
town councillor of Sydney. In 1902 the council 
invited tenders for an electric light installation. 
In the same year, while T. was in London, H. & 
Co. asked several firms to quote prices for timber ; 
T.’s partners gave a quotation without T, ’s know- 
ledge, this quotation was the lowest, and was 
accepted. 

In 1903 H. & Co. tendered for and obtained 
the council’s contract, and at the end of that 
year A., T. & Co. began to supply timber to 
them under the quotation. 

Held — that T. was not liable to a penalty as 
being “ knowingly engaged or interested in ” a 
contract with the council. 

Norton v. Taylor, [1906] A. C. 378 ; 75 L. J. 

[P. C. 79 ; 70 J. P. 433 ; 94 L. T. 591 ; 22 
T. L. B. 450— P. C. 

(h) Powers. 

77. Tithe Map — Custody — Order of County 
Council — Power of Justices to enforce — Tithe 
Act , 1836 (6 & 7 Will. 4, c . 71), $. 64 —Tithe Act, 
1846 (9 & 10 Yict. c. 73), 5. 17— Tithe Act, 1860 
(23 & 24 Yict. c. 93), $. 28 — Local Government 
Act, 1894 (56 & 57 Yict, c. 73), s. 17 (8).— The 
appellant L. was the chairman of the parish 


council of West Meon, and was interested in 
' the tithe apportionment and map of that parish. 
In 1894 these documents were in the custody of 
one A., and kept at his house. In March, 1895, 
the parish meeting passed a resolution that he 
should still retain the custody of these docu- 
ments. * He died in May of that year, and they 
still remained in the possession of his family 
till August, when the respondent, who was the 
rector of the parish, obtained them. In October 
of the same year the parish council passed a 
resolution that they should be handed over to 
them for custody, but the respondent refused to 
part with them. In April, 1896, the parish 
council applied to the county council under 
sect. 17 (8) of the Local Government Act, 1894, 
and they ordered that these documents should 
be placed in such custody as the parish council 
might direct. In February of the present year 
the order was drawn up, sealed, and served on 
the respondent, but he refused to comply with it. 
The appellant then moved before the justices 
under sect. 28 of the Tithe Act, 1860, for an order 
that these documents should be moved from the 
custody of the respondent and deposited in the 
custody of the parish council. The magistrates 
refused to make the order on the ground that 
they had no power. 

Held — that the magistrates had power to 
make such an order. 

Lewis v. Poole, [1898] 1 Q. B. 164 ; 61 J. P. 

[776 ; 67 L. J. Q. B. 73 ; 77 L. T. 369 ; 14 
T. L. B. 15 ; 46 W. B. 93— Div. Ct.. 

78. Municipal Corporation— Opposing Bill in 
Parliament — Charging Borough Fund with 
Expense of Opposition — Rights of Corporation- 
Price of Gas in Borough — Municipal Corpora* 
tions ( Borough Funds ) Act, 1872 (35 & 36 Yict. 
c. 91), ss. 2, 4, ' 8.] — A gas company which 
supplied, among other consumers, the corpora- 
tion of a borough at a price which, in the 
absence of agreement between the company and 
the corporation, was settled by arbitration by 
reference to the prices charged to private con- 
sumers according to the provisions of sect. 24 of 
the Gasworks Clauses Act, 1871 (34 & 35 Viet, 
c. 41), promoted a bill in Parliament the pro- 
visions of which would enable the company to 
increase the prices charged to private consumers. 

The corporation opposed the bill without first 
observing the formalities prescribed by sect. 4 of 
the Municipal Corporations (Borough Funds) 
Act, 1872, on the ground that it affected the 
rights of the corporation, since by enabling the 
company to increase the prices charged to 
private consumers it would have the effect of 
raising the price payable by the corporation 
which was settled by reference to those prices. 

The corporation did not possess any surplus 
funds. 

On a motion for an interlocutory injunction 
in an action by the Attorney- General at the 
relation of the gas company, for an injunction to 
restrain the corporation from applying the 
borough funds in payment of the expenses 
incurred in opposing the bill ; — 

Held— that the fact that the provisions of 
i i, he bill, which left untouched the J right of the 
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corporation to have the price of the gas supplied 
to it settled by arbitration under sect. 4 of the 
Municipal Corporations (Borough Funds) Act, 
1872, might have the effect of increasing that 
price by increasing the prices charged to private 
consumers, did not entitle the corporation to 
apply the borough funds in payment of the 
expenses of its opposition to the bill without 
having first observed the formalities prescribed 
by sect. 4 of the Municipal Corporations 
(Borough Funds) Act, 1872. 

Attorney-General v. Swansea Corpora- 
tion, f 1898 J 1 Ch. 602 ; 62 J. P. 408 ; 67 

L. J. Ch. 356 ; 78 L. T. 412 ; 46 W. R. 534- 

North, J. 

79 . Public Works — Compulsory Powers to take 
Lands — Engineering — Financial — Re-selling or 
Letting for Raising Money.'] — An Act of Parlia- 
ment empowered a corporation to construct 
street, tramway, quay, and other works, and to 
make better provision for the health and good 
government of the borough, and for other pur- 
poses. The Act did not give the corporation any 
power to take lands, described in books of 
reference and shown on deposited plans, for 
11 financial” as distinguished from “ engineering ” 
purposes. 

Held — that the corporation under the Act 
had no power to take the whole or any part of 
the lands, which were shown on the deposited 
plans, not for the purpose of making or widening 
streets, or for any engineering purposes connected 
with the works which they were empowered to 
make, but for the purpose either of re-selling or 
of letting on building leases, or of otherwise 
utilising them for raising money so as to diminish 
the cost to the corporation of the works which 
they were empowered to construct. 

Donaldson v. South Shields Corporation, 

[(1899) 68 L. J. Q. B. 162; 79 L. T. 685 

—C. A. 

80 . Borough Fund — Burgh — -Cost of opposing 
Private Bill in Parliament— Rates — Ultra vires 
— Public Health Q Scotland ) Act, 1867 (80 & 31 
Yict. c. 101), s. 95.] — The appellants were the 
magistrates and council of Leith. Besides the 
ordinary legal powers which attach to them as 
the municipality of the burgh, they have been 
entrusted by the Legislature with the execution 
of a variety of statutory trusts. A private bill in 
Parliament which was promoted by the corpora- 
tion of the city of Edinburgh, aimed at the destruc- 
tion of the municipal corporation of Leith. It 
had not for its object the destruction, alteration, 
or impairment of any one of the numerous statu- 
tory trusts administered by the Leith corporation, 
beyond the abolition of the latter body. The 
appellants incurred costs and expenses in 
opposing the bill. 

Held — that the appellants could not lawfully 
charge the expenses of resisting the bill on the 
rates leviable by them under the Public Health 
(Scotland) Act, 1867. 

Attorney- General v. Mayor of Brecon ((1878) 


10 Ch. D. 204 ; 48 L. J. Ch. 153 ; 27 W. R. 332 ; 
40 L. T. 52 — M. R.) distinguished. 

Leith Council v. Leith Harbour and 
[Docks Commissioners, [189.)] A. C. 508 ; 
68 L. J. P. C. 109 ; 81 L. T. 98 ; 15 T. L. R. 

492 ; 64 J. P. ISO— PI. L. (So.). 


81 . Borough Lund — Licensing Appeals — Pay- 
ment of Costs of Chief Constable in opposing — 
Municipal Corporations (. Borough Funds') Act , 
1872 (35 & 36 Viet. <?. 91), sf 2 — Municipal 
Corporations Act , 188-2 (45 & 46 Viet. c. 50), 
ss. 140, 141, Sched. V.] — A town council has no 
power under the Municipal Corporations Act, 
1882, or the Borough Funds Act, 1872, to pay out 
of the borough fund — where there is no surplus 
— the expenses incurred by the chief constable 
in appearing by counsel at quarter sessions to 
oppose licensing appeals. 

The effect of sect. 140 of the Municipal Cor- 
porations Act, 1882, and Sched. V. i hereto, does 
not extend to expenses incurred by the chief or 
head constable of a borough in discharging duties 
outside the functions of the town council or the 
functions of the chief constable as their officer. 
The administration of the licensing laws is outside 
the functions of a town council. 

An improper payment by the order of the town 
council may be called in question by injunction 
at the suit of the Attorney-General, on the 
relation of a person interested, as well as by 
certiorari under sect. 141 of the Municipal 
Corporations Act, 1882. 

The only proper respondents to a licensing 
appeal are the licensing justices. If any other 
person appears to oppose such an appeal, he can 
only be heard by the permission of the bench, 
and can neither receive nor be ordered to pay 
costs. 

Decision of C. A. ([1898] 1 Q. B. 604 ; 67 
L. J. Q. B. 489 ; 62 J. P. 292 ; 14 T. L. B. 284) 
affirmed. 

Tynemouth Corporation v. Attorney- 

[General, [1899] A. C. 293; 68 L. J. Q. B. 

752 ; 63 J. P. 404 ; 15 T. L. R. 370— H. L. (E.). 

82 . Statutory Poioers — Streets — A'uisance — 
Electrical Tramway — Roadway and Pavement — 
Bona fides.] —A corporation had power to make 
an electric tramway along a certain street, and 
their Act empowered them to execute in any 
street all such works as might be “ necessary or 
expedient.” The corporation erected a pole and 
a fuse-box in the pavement close to the principal 
entrance of the plaintiffs’ premises. The plain- 
tiffs objected to this erectiun, and they brought 
an action to compel the defendants to remove the 
pole and fuse-box. 

Held — that the power of the corporation 
extended to the pavement as distinguished from 
the roadway for the purpose of doing that which 
was necessary for making the tramway an 
electrical tramway ; that the Act authorised a 
nuisance, and unless the plaintiffs could prove 
that the powers had been abused they had no 
remedy ; that as the defendants and their 
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engineer had acted bond fide the action must be 
dismissed. 

Goldberg & Son, Ld. v. Liverpool COR- 
PORATION, (1900) 82 L. T. 362 ; 16 T. L. E 

820 — C. A. 

83. Compulsory Purchase of Land— Original 
Purpose— -Application to Purpose inconsistent 
with Original Purpose — Local Government 
Board's Direction— Injunction— Public Health 
Act, 1875* (38 & 39 Viet. c. 55), ss. 175, 176.1— By 
sect. 175 (1) of the Public Health Act, 1875, 
u any lands acquired by a local authority in 
pursuance of any powers in this Act contained 
and not required for the purpose for which they 
were acquired shall (unless the Local Govern- 
ment Board otherwise direct) be sold.” 

Held — that the language of sect. 175 was not 
sufficient to enable a local authority to apply 
such land permanently to a purpose different 
from that for which it was originally acquired, 
notwithstanding that the Local Government 
Board had directed that the land need not be 
sold and should be applied permanently to a 
purpose inconsistent with the original purpose. 

Decision of Kekewich, J. ([1900] 1 Ch. 51 ; 
69 L. J. Ch. 39 ; 63 J. P. 824 ; 48 W. E. 69 ; 81 
L. T.- 504 ; 16 T. L. E. 10) affirmed. 

Attorney - General v. Hanwell Urban 
[District Council, [1900] 2 Ch. 377 ; 69 
L. J. Ch. 626 ; 48 W. E. 690 ; 82 L. T. 778 ; 

16 T. L. E. 452— C. A. 

84. Right of Way — Obstruction — Duty of 
District Council to protect Public Right of Way 
— Instituting or defending Legal Proceedings — 
Surveyor or Private Individual — Transfer of 
such Powers and Duties to County Council — 
Contributions to Costs— Local Government Act ; 
1894 (56 & 57 Viet. c. 73), s. 26.]— Sect. 26, 
sub-sect. 1, of the Local Government Act, 1894, 
imposes upon every district council the duty of 
protecting all public rights of way, and preventing 
as far as possible the stopping or obstruction of 
any such rights ; sub-sect. 3 provides that u a 
district council may, for the purposes of carrying 
into effect this section, institute or defend any 
legal proceedings, and generally take such steps 
as they deem expedient”; and sub-sect. 4 
provides that if a district council refuses or fails 
to take proceedings upon a representation from 
a parish council the latter may petition the 
county council, and if that council so resolve, 
the powers and duties of the district council 
under the section shaE be transferred to the 
county council. 

Held — that under sect. 26, the county council 
could defend an action brought against the 
surveyor of the district councillor could defend 
an action brought against private individuals, if 
they thought it a proper action to be defended ; 
and that the county council could contribute 
towards the defendant’s costs in the action. * 
Bex v. Norfolk County Council, [1901] 

[2 K. B. 268 ; 70 L. J. K. B. 575 ; 65 J. P. 
454 ; 49 W. E. 543 ; 84 L. T, 822 ; 17 T. L. E. 

437 — Div. Ct. 

B.D. — VOL, XL 


85. Committees — Corporation — Delegation of 
Powers to Committee — Recommendation of 
Committee Adopted by Council — Validity — 
Municipal Corporations Act , 1882 (45 & 46 Viet. 
c. 50), s. 22.] — On November 20th a report as to 
insufficiency of sanitary appliances was presented 
at a meeting of the “ Unhealthy Dwellings Sub- 
Committee” of a municipal corporation; the 
sub-committee thereupon resolved to instruct the 
surveyor to prepare plans of the work required, 
and to request the property owners to attend the 
meeting at which such plans would be con- 
sidered. 

On November 28th, at a meeting of the 
sanitary committee, the minutes of the sub- 
committee were read and adopted without 
discussion. 

On December 5th, at a meeting of the city 
council, the proceedings of the sanitary committee 
were read and approved without discussion. 

Subsequently, the sub-committee resolved to 
recommend that notices specifying the necessary 
improvements be served on the various owners ; 
and this resolution was adopted without discus- 
sion by the sanitary committee, and the clerk 
was ordered to serve the notices. 

The minutes of the sanitary committee were 
then adopted without discussion by the council 

Held — that there was evidence to justify a 
finding of fact that the order was made after 
separate consideration of each case ; and that 
the adoption of the minutes by the council was 
intended to be an adoption of the acts of the 
committees, and that the order was valid. 

Wood v. Widnes Corporation ([1898] 1 Q. B. 
463 ; 67 L. J. Q. B. 254 ; 62 J. P. 117 ; 46 W. E. 
293 ; 77 L. T. 779—C. A., see Public Health, 
43) and Cook v. Ward ((1877) 2 C. P. D. 255 ; 

41 J. P. 439 ; 25 W. E. 593 ; 36 L. T. 893— 

C. A.) distinguished. 

Agnew v. Manchester Corporation, (1903), 
[67 J. P. 174 ; 1 L. G. E. 9— Div. Ct. 

See No. 32, supra. 

86 . County and County Borough Councils — 
Joint Committee — West Riding of Yorkshire Rivers 
Board — Applications of Moneys contributed by 
Councils — Costs of Promotion of Bill in Parlia - 
ment — Injunction. ] — By a Provisional Order of 
the Local Government Board made in pursuance 
of sect. 14 of the Local Government Act, 1888, 
and confirmed by the Local Government Board’s 
Provisional Orders Confirmation Act, 1893, a 
joint committee called the West Elding of York- 
shire Eivers Board, consisting of members of the 
county and county borough councils, was con- 
stituted for the purpose of enforcing the provi- 
sions of the Eivers Pollution Prevention Act, 
1876, and the expenses incurred by the board 
were to be defrayed out of a common fund to be 
contributed by the constituent authorities. 

The Board proposed to bring into Parliament 
a bill to extend their powers. 

Held — that an injunction must be granted to 
restrain them from applying any moneys pro- 
duced by contributions levied under their statu- 
tory powers towards the payment of any costs oi; 

20 
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expenses in or in relation to the preparation, intro- 
duction, or promotion of the Bill, unless and until 
authorised by lawful authority so to do, and from 
employing at the expense or upon the credit of the 
board any of the servants or officers of the board 
or other person for the purposes of the promotion 
of the bill. 

Attoeney-Geneeal v. West Biding- of 

[Yoekshiee Bivees Boaed, (1905) 69 J. P. 

177 ; 3 L. G. B. 764— Buckley, J. 

87 . Approval by Borough Council required by 
private Act — Bower to Demand Payment —Baker 
Street and Waterloo Railway Companies Act, 
1900 (63 & 64 Viet. c. ccxxv.), s. 30,] — By a 
private Act no advertisements were allowed to 
be exhibited upon certain private premises in 
the metropolis within view of any public street 
without the approval in writing of the Vestry. 

Held — that a metropolitan borough council, 
who were the successors of the vestry, had no 
power to demand payment for giving their 
permission to exhibit advertisements on the 
premises in question, but were bound to exercise 
their authority in the matter without any con- 
sideration. 

R. v. Bowman ([1898] 1 Q. B. 663 ; 67 L. J. 
Q. B. 463 ; 62 J. P. 374 ; 78 L. T. 230— Div. Ct., 
see Intoxicating Liquobs, 7) applied. 

SOTJTHWABK COBPOEATION V. PAETINGTON 

[Adveetising Co., (1905) 69 J. P. 183 ; 3 
L. G. B, 505 — Warrington, J. 

88 . Ultra vires — General Powers — Statutory 
Powers — Tram ways — Ineidenta l Powers— Com- 
mon Carriers — Manchester Corporation Tram- 
ways Act, 1899 (62 & 63 Viet. c. ccliv.) — Municipal 
Corporations Act , 1882 (45 & 46 Viet, c. 50).] — 
The defendants were incorporated by Boyal 
charter and are empowered by their private 
statutes to run carriages and take tolls on their 
city tramways and other tramways (outside the 
city) which for the time being belong to or are 
in lease to them or on which they have power to 
place or run carriages and to use such tramways 
for the purpose of carrying passengers, and 
of^ conveying and delivering animals, goods, 
minerals, and parcels. They proposed to put 
into operation a comprehensive scheme of 
parcels delivery and collection, and as part of 
this scheme to accept “cash on delivery ” parcels, 
“ express delivery ” parcels, and to insure par- 
cels. They also proposed to act as agents for all 
railway companies for the receipt of parcels. 
They proposed, further, to collect and deliver 
parcels outside the radius of their tramway lines 
altogether, between places having no connection 
with their trams ; and to collect and deliver goods 
which had never travelled, and were not intended 
to travel, by their trams at all. This action was 
brought by the Attorney- General on the relation 
of certain Manchester ratepayers, to restrain the 
carrying on of such a business. 

Held — that the defendants were not entitled 
to expend any part of the city fund or the 
receipts of their tramway undertaking, or the 


proceeds of any city rate, or any other moneys 
of the defendants, or of the city, for the purpose 
of establishing or maintaining or carrying on the 
business of carriers, except as part of and in 
connection with their tramway undertaking, 
and in respect of articles carried along all or part 
of the tramways for the time being belonging to or 
in lease to the corporation, or on which they have 
power to place or run carnages. 

Held, also, that though, theoretically, a cor- 
poration by charter could lawfully run tramways 
or carry on such a business as was proposed, they 
could not do so in practice without the expendi- 
ture of money, which would be a contravention 
of the provisions of the Municipal Corporations 
Act, 1882, and that therefore the defendants 
were not entitled under their general powers 
as a corporation by charter to carry on that part 
of the business proposed which was in excess of 
their statutory powers. 

Attoeney-Geneeal v. Manchestee Coe- 

[poeation, [1906] 1 Ch. 643 ; 75 L. J. Oh. 

330 ; 70 J. P. 201 ; 54 W. B. 307 ; 22 T. L. R. 

261 ; 4 L. G. R. 365— Farwell, J. 

89 . Electric Lighting — Land acquired for 
Generating Station — Use of for Dust Destructor 
in connection therewith — Incidental Purposes — 
Ultra vires— Electric Lighting Act , 1882 (45 & 
46 Viet. c. 56), s. 10.] — A local authority who 
had acquired land under an electric lighting 
order, granted pursuant to the Electric Lighting 
Acts, 1882 and 1888, for the purpose of a genera- 
ting station for the supply of electricity to their 
district, proposed to erect on the land a refuse 
destructor in conjunction with the generating 
station, with the object of using the refuse as 
additional fuel for the generation of electricity. 

Held — that the erection of the refuse 
destructor was not necessary or incidental to 
the supply of electricity within sect. 10 of the 
Electric Lighting Act, 1882, and that the user 
of the land for that purpose was ultra vires. 

Per Bomer, L.J. : Whether a local authority 
having powers to acquire land under two different 
statutes for two different purposes can, by an 
exercise of their combined powers, acquire land 
as a whole, partly for the one purpose and partly 
for the other, without distinguishing what part 
is acquired for the one purpose and what part 
for the other, queer e. 

Decision of Farwell, J. ([1905] 2 Ch. 441 ; 74 
L. J. Ch. 716 ; 69 J. P. 459 ; 54 W. B. 61 ; 21 
T. L. B. 770 ; 3 L. G. B. 1259) affirmed. 

Attoeney-Geneeal v. Pontypeidd Ueban 

[Distbiot Council, [1906] 2 Ch. 257; 75 

L. J. Oh. 578 ; 70 J. P. 394 ; 95 L. T. 224 ; 22 
T. L. B. 576 ; 4 L. G. R. 791— C. A. 

90 . Borrowing Powers — Overdrafts — Munici- 
pal Corporation — Rlegal Borrowing by means of 
Overdrafts— Interest thereon — Illegal Payment 
from Borough Funds — Audit of Accounts — 
Borough Treasurer's Duties and Liabilities — 
Certiorari — Injunction — Municipal Corporations 
Act , 1882 (45 & 46 Viet. c. 50), #*. 18-21, 25-28, 
106, 119, 139-144, 240, Sched. V. Part L, Sched . 
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VIII.— Public Health Act, 1375 (38 & 39 Viet, 
e. 55), m. 6, 189, 198, 209, 210, 233-237, 245-247, 
265 — Public Authorities Protection Act (1893, 56 
& 57 Viet. c. 61), s. 1.] — A municipal corporation, 
subject to the Municipal Corporations Act, 1882, 
were also the urban authority under the Public 
Health Act, 1875. They had exhausted their 
statutory borrowing powers and overdrawn their 
banking account, which was in the name of the 
borough treasurer, who was the defendant and 
also the manager of the bank where the borough 
funds were kept. They directed the bank to 
honour all cheques drawn on the treasurer, and 
the bank charged interest on the overdrafts. 
The treasurer, in his accounts with the borough, 
debited the borough with such interest, and 
credited himself as manager of the bank there- 
with. His accounts were audited by the borough 
auditors, who passed them, and the borough 
council approved them as audited. 

Held — that the corporation were not neces- 
sary parties to an action brought by the 
Attorney-General against the treasurer in respect 
of the charges for interest ; that the overdraft 
and payment of interest thereon were ultra vires ; 
that the defendant could not debit the borough 
funds nor credit himself with interest on the 
overdrafts ; that the treasurer was in a fiduciary 
position to the burgesses and not merely a servant 
of the corporation ; that the orders of the borough 
council were not available as a defence ; that 
the audit was not conclusive on the borough and 
the burgesses ; and that the remedy by certiorari 
provided by the Municipal Corporations Act and 
an appeal against the rates were not the only 
remedies, and that the Attorney-General on the 
relation of a ratepayer might obtain an injunc- 
tion to restrain the payment of money being 
made under an illegal order of the council. 

Attorney-General v. de Winton, [1906] 2 
[Ch. 106 ; 75 L. J. Ch. 612 ; 70 J. P. 368 ; 54 
W. R. 499 ; 22 T. L. R. 446 ; 4 L. G. R. 549— 

Harwell, J. 

91. Parly Closing — Order of Local Authority — 
Contents of — “ Class ” of Shops — Injunction — 
Shop Hours Act, 1904 (4 Edw. 7, <?. 31), 1, 2, 3.] 

— Where a local authority have duly made an 
early closing order under the Shop Hours Act, 
1904, and such order has been approved by the 
Home Secretary, the authority are fundi officio, 
and cannot be restrained by injunction from 
enforcing the order. 

Such an order may fix a closing hour on one 
day only in the week. 

“ Barbers and hairdressers ” may be treated 
as one “ class of shop ” for the purposes of the 
Act, though they serve different sections of the 
public. 

Attorney-General v. Brighton Corpora- 
tion, (1907) 71 J. P. 535 ; 24 T. L. R. 33- 

Joy ce, J. 

See also Nos. 43, 45. 


(i) Practice. 

92. Right to Sue — Well situate in Main Road 
— Interference zoith — Local Government Act, 


1894 (56 & 57 Viet. c. 73), ss. 8, 11, 25.]— A 
parish council- cannot sue on behalf of the 
inhabitants for an interference with a well 
situate on a piece of land abutting on a main 
, road, from which the inhabitants claim to take 
water, as main roads are vested in the district 
council under sect. 25 of the Local Government 
Act, 1894, and if the right is a public one, the 
Attorney-General must be joined as plaintiff. 

Stoke Parish Council r. Price, [1899] 2 Ch. 

[277 ; 68 L. J. Ch. 447 ; 63 J. P. 502 ; 47 W. R. 

663 ; 80 L. T. 643— North, J. 

93. Early Closing — J Form of Summons — Order 
of Local Authority — Preach of — Evidence — 
Ultra vires— Shop Hours Act , 1904 (4 Edw. 7, 
c. 31), ss. 1, 3, 5.] — The effect of sect. 3 (3) of the 
Shop Hours Act, 1904, is, that objection cannot 
be taken by a person prosecuted for breach of a 
closing order on the ground that the required 
preliminary steps were not taken before the 
order was made, if it has been confirmed by the 
central authority. 

A closing order applied to grocers and pro- 
vision merchants ; the defendant was a grocer, 
provision merchant and dairyman. He was 
prosecuted for selling a loaf of bread after 
closing hours. 

Held — that the summons need not allege that 
bread was groceries or provisions, or that it 
could only be sold by grocers or provision 
merchants. 

Hamilton v. Fyfe, [1907] S. C. (J.) 79— Ct. of 

[Justy. 

94. Appeal to Local Government Board — New 
Streets — Determination of Level — Public Health 
Act, 1875 (38 & 39 Viet. c. 55), 268— Ports- 
mouth Corporation Act, 1883 (46 & 47 Viet. 
c. ccxi.), ss. 16, 31.] — By the Portsmouth Cor- 
poration Act, 1883, s. 31, any person deeming 
himself aggrieved by any order, determination, 
or decision of the corporation under the Act 
may appeal to the quarter sessions for the 
borough in the same manner and subject to the 
same provisions as in the case of an appeal from 
the decision of a Court of summary jurisdiction 
under sect. 269 of the Public Health Act, 1875, 
or to the Local Government Board under the 
provisions of sect. 268 of the same Act. 

Held (Buckley, L.J., dissenting) — that the 
right of appeal to the Local Government Board 
was not limited to the class of cases mentioned 
in sect. 268 of the Public Health Act, 1875, but 
extended to any order, determination, or deci- 
sion of the corporation under the local Act, 
including a refusal to approve street plans. The 
Local Government Board were ordered to pay 
the costs of the appeal. 

Decision of Div. Ct. (71 J. P. 132 ; 5 L. G. R. 
136) reversed. 

Rex v. Local Government Board, Ex parte 

[Street, (1907) 71 J. P. 297 ; 96 L. T. 651 ; 

5 L. G. R. 844— C. A. 

See also Nos. 57, 62, 81, 96 

20—2 
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(j) Tort. 

95. Negligence — Employment of Contractor — 
Contractor's Negligence— Obligation of District 
Council .] — The making up of a road casts upon 
the district council making it up the duty of 
taking care that no obstruction — at least, no 
dangerous obstruction — shall be offered to the 
public passing along the road. The public body 
cannot evade such duty by employing a contractor 
to make up the road. 

Penny v. Wimbledon Urban District Council 
([1898] 2 Q. B. 212 ; 67 L. J. Q. B. 754 ; 62 J. P. 
582 ; 78 L. T. 748 ; 14 T. L. R 477— Bruce, J., 
see Practice, 81) followed. 

Hill i\ Tottenham Urban District Coun- 
cil, (1899) 79 L. T. 495; 15 T. L. R 3— 

Bruce, J. 

96. Nuisance Abatement — Absence of Special 
Damage— Claim for a Declaration — Action not 
at Suit of Attorney- General. ~\ — The plaintiffs 
claimed an injunction to restrain the defendant 
from emptying noxious matter down one of their 
storm water gullies, and for a declaration that 
those gullies were the property of the plaintiffs. 

Held — that if the proceedings were taken for 
a nuisance, and no special damage was alleged, 
they ought to be brought in the name of the 
Attorney-General. But as the plaintiffs not only 
alleged an improper use of the storm-water 
gullies, but claimed a declaration, and the 
defendant had continued trespassing beyond the 
time admitted by the defendant, the plaintiffs 
were entitled to a clear admission as to their 
rights as prayed, and to 40$. damages. 

Harwich Corporation v. Brewster, (1901) 
[17 T. L. R 274 — Lord Alverstone, L.C. J. 

97. Negligence — Misfeasance — Highway Au- 
thority — Laying Sewer in Road — Excavations 
filled in — Road thrown open to Public when not 
Safe for Traffic — Heap of Rubbish deposited 
upon Road by Wrong-doer — Driver crossing 
Road to avoid Dangerous Part and running into 
Heap — Liability of Local Authority.'] — The 
defendants, who were both the highway and 
sanitary authority, dug a trench along a road 
under their control for the purpose of laying a 
sewer. When the sewer was laid they filled in 
the trench and opened the road for traffic. 
About a week after the road was thrown open 
the plaintiff was driven along it in a cab. The 
cab driver found that the part of the road where 
the trench had been filled in was soft : he 
crossed to the off-side to avoid that danger, and 
ran into a heap of rubbish which had been 
deposited by a wrong-doer upon that side of the 
road, with the result that the cab was over- 
turned and plaintiff suffered injuries. The 
defendants knew that the heap of rubbish had 
been deposited upon the road. The jury found 
that at the time of the accident the part of the 
road that had been filled in was dangerous for 
traffic. 

Held — that the defendants were liable on 


the ground that they were guilty of misfeasance 
in throwing open the road when it was not fit 
for traffic, and that that misfeasance was the 
cause of the accident. 

Semble , the capacity in which the defendants 
were acting was immaterial. 

Decision of C. A. (19 T. L. R 64) affirmed. 

Shoreditch Corporation v. Bull, (1904) 68 

[J. P. 415 ; 90 L. T. 210 ; 20 T. L. R 254— 

H. L. (E.). 

98. Nuisance — Offensive Trade — Abatement 
— Precautionary Measures — Injunction. ] — The 
defendants had brought and deposited on their 
land a quantity of house refuse which caused a 
nuisance to adjoining occupiers by offensive 
smells and flies, particularly in the summer time 
and in certain states of the atmosphere and wind. 
The defendants’ evidence was to the effect that 
at other times no nuisance was occasioned. The 
Court granted an injunction, restraining the 
defendants from bringing refuse on their land, 
so as to occasion a nuisance, and intimated that 
if the defendants’ evidence was correct it was 
possible to bring the refuse on the land at certain 
times, but that this must be done at the defen- 
dants’ own responsibility, and that the injunction 
would not hinder them from doing this, so long 
as they did not occasion a nuisance. 

Attorney-General (at the Delation of 

[the Chailey Rural District Council) 

v. Keymkr Brick and Tile Co., Ld., (1903) 
67 J. P. 434 ; 1 L. G. R 654— Joyce, J. 

99. Nuisance — Causing Nuisance from Sewage 
— Injunction — Disobedience — Application to 
Sequestrate — Costs.] — Costs as between solicitor 
and client may sometimes be given to the party 
moving, by way of indemnity, instead of com- 
mitting the respondent. 

In July, 1901, an injunction was granted 
restraining a sanitary authority from allowing 
sewage to flow into a certain stream so as to be 
a nuisance to the plaintiff. In July, 1902, the 
latter applied for leave to sue out a writ of 
sequestration on the ground of the authority’s 
disobedience, and the Court directed an expert 
to report upon their sewage works. On the 
presentation of this report the Court made an 
order for sequestration ; but directed the w'rit to 
lie in the office for six months on the authority 
undertaking to carryout the works recommended 
by the expert, and on their paying the costs of 
and incidental to the motion, including the fees 
of the plaintiff’s expert and of the expert 
appointed by the Court. 

Lee v. Aylesbury Urban District Council, 
[(1903) 19 T. L. R 106— Buckley, J. 

100. Notice to abate Nuisance — Refusal to 
admit Members of District Council to Premises 
— Entering Premises without Permission — Tres- 
pass — Obstructing Local Authority — Public 
Health Act , 1875 (38 & 39 Viet. 0 . 55), as. 102, 
306.] — A notice having been served by an urban 
council upon the owner of premises requiring 
him to abate a nuisance thereon, certain members 
of the council went to the premises, and, without 
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the permission of the owner, some of them 
entered the premises to make an inspection, the 
rest remaining outside. The owner thereupon 
locked the door of the premises, thus preventing 
the members who were outside from entering, 
and those who were inside from getting out. 
Upon an information charging the owner with 
having wilfully obstructed the members in the 
execution of the Public Health Act, 1875 

Held — that the members had no power under 
sect. 102 of the Act to enter premises except by 
permission of the owner, or by an order of a 
magistrate, and that therefore they were not 
lawfully there, and the owner was not guilty 
of obstructing them in the performance of their 
duty. 

Consett Urban - District Council v-. Craw- 
ford, [1908] 2 K. B. 183 ; 72 L. J. £. B. 

571 ; 67 J. P. 309 ; 51 W. R. 669 ; 88 L. T. 

836 ; 19 T. L. R. 508 ; 1 L. G. R. 558 ; 20 
Cox, C. C. 481— Div. Ct. 

See also. Ho. 12. 

ir. BUILDINGS AND BUILDING BYE- 
LAWS. 

(a) Building Line. 

101. Consent of Local Authority — Proceedings 
for Penalties — Jurisdiction to grant Injunction 
or make Declaration in restraint of such 'pro- 
ceedings — Public Health ( Buildings in Streets ) 
Act (57 & 58 Viet, c . 52), 5. 3— Ord. XXV., 
r.5 — Grand Junction Waterworks Act (57 Geo. 3, 
c. clxix. ; 15 & 16 Viet. c. cxlvii.)] — The plain- 
tiffs, a waterworks company, purporting to act 
under their local Act, proposed to erect a new 
pumping station on a piece of their land abutting 
on a street. The defendants, the local authority, 
gave them notice that as the proposed new 
building would extend beyond the building line 
they objected, and should proceed before the 
magistrates for penalties under the Public Health 
Act. The plaintiffs thereupon brought an action 
for a declaration that they were entitled to 
build without interference by the defendants. 
The defendants pleaded that there was no juris- 
diction to make such a declaration, ^ and alter- 
natively that, assuming jurisdiction, it was 
discretionary, and the discretion ought not to be 
exercised. 

Held — that on the authorities there might be 
jurisdiction to make such a declaration, but that 
the cases were limited to injunctions against 
apprehended trespass. That an injunction 
against merely proceeding before magistrates 
ought to be granted if at all under very special 
circumstances which did not exist in this case. 
And accordingly a fortiori that the declaration 
asked for ought not to be made. 

Grand Junction Waterworks v. Hampton 

[Urban Disrict Council (No. 1) [1898], 

2 Ch. 331 ; 62 J. P. 566 ; 67 L. J. Ch. 603 ; 78 

L. T. 673 ; 14 T. L. R. 467 ; 46 W. R. 644— 

Stirling, J. 

102. Information — Bench equally Divided- 
Dismissal — Second Information — Conviction .] — 


A. was summoned for an offence under sect. 3 
of the Public Health (Buildings in Streets) Act, 
1888, in building a home, the front wall of which 
projected beyond the building line. At the 
hearing the justices were equally divided in 
opinion, and on the advice of their clerk the 
chairman dismissed the information. A second 
information was subsequently laid in precisely 
the same terms, save that the period for which 
penalties were claimed was different from that 
in the first. The justices convicted. 

Held — that the dismissal of the first informa- 
tion was a good dismissal, although the justices 
were equally divided. 

Held, further, that such dismissal decided 
that the erection of the house was not an offence 
under sect. 3, and that the continuing of that 
erection could therefore not be an offence. 

Kinnis i\ Graves, (1898) 67 L. J. Q. B. 583 ; 78 
fL. T. 502 ; 46 W. R. 480— Div. Ct. 

103. Plans approved as regards Bye-law, but 
disapproved as regards Building Line — Manda- 
mus — Public Health Act, 1875 (38 & 39 Viet. 
c. 55), ss. 157, 158 — Public Health (Building in 
Streets) Act 1888 (51 & 52 Viet. c. 52), s. 3.] — 
The prosecutor submitted plans of a proposed 
building for the approval of the Eastbourne 
corporation as required by bye-laws made by 
them. The corporation approved such plans 
as being in compliance with the bye-laws, but 
disapproved them as regarded the building line 
shown thereon on the ground that the proposed 
building would contravene sect. 3 of the Public 
Health (Buildings in Streets) Act, 1888. The ■ 
prosecutor obtained a rule nisi calling upon the 
corporation to show cause why a writ of manda- 
mus should not issue commanding them to 
approve the plans as regarded the building line 
shown thereon. 

Held — that the Court would not order a 
mandamus to issue commanding a local authority 
to approve plans which they honestly considered 
showed a contravention of the provisions of an 
Act of Parliament. 

Smith v. Charley Rural District Council 
([1897] 1 Q. B. 678 ; 66 L. J. Q. B. 427 ; 61 J. P. 
340 ; 45 W. R. 417 ; 76 L. T. 637 ; 13 T. L. R. 
327— C. A.) followed. 

Reg. v. Eastbourne Corporation, (1900) 64 

[J. P. 724 ; 83 L. T. 338 ; 16 T. L. R. 546— 

C. A. 

104. Erecting House beyond House on Either 
Side — Purchaser of House maintaining House in 
same State after Notice — Ojfence by Purchaser — 
Public Health ( Buildings in Streets ) Act , 1888 
(51 & 52 Viet. o. 52), 5. 3.]— Sect. 3 of the 
Public Health (Buildings in Streets) Act, 1888 
provides that it shall not be lawful without the 
consent of the urban authority to erect or bring 
forward any house or building beyond the house 
on either side. 

The respondent was the purchaser of a house 
from a builder who had in building it committed 
an offence against sect. 3 of the said Act. The 
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justices held that the respondent had not com- 
mitted an offence under sect. 3. 

Held — that the respondent did not commit 
an offence against the section by maintaining 
the house after notice from the urban authority 
in the same state as it was in at the time he 
bought it, and that the justices were right. 

Blackpool Corporation v. Johnson, [1902] 
[1 K. B. 646 ; 71 L. J. K. B. 485 ; 87 L. X. 
28 ; 18 T. L. R. 494 ; 20 Cox, C. C. 276— 

Div. Ct. 


105 . Removal of Stone Window Sill — Part of 
Front Wall “taken down to be Rebuilt or Re- 
paired ” — Liability of Owner for Work done by 
Builder loithdut his Orders or Knowledge — Bristol 
Improvement Act , 1847 (10 & 11 Viet', c. cxxix.), 
ss. 17, 18, 20.] — The appellants, the owners of a 
beerhouse licensed before 1869, gave orders to a 
builder to take out the sashes of a window and 
alter them. The builder, without their instruc- 
tions or knowledge, removed the stone sill of the 
window and substituted for it two courses of 
brickwork. The appellant was convicted by the 
justices for an offence under sect, 17 of the 
Bristol Improvement Act, 1847, because he had 
“ taken down part of the front or external wall 
of a house to be rebuilt or repaired,” and had not 
rebuilt the said wall in accordance with the pro- 
visions of the section. On appeal to quarter 
sessions the conviction was quashed by the 
recorder. 

Held — that whether the stone sill was or was 
not part of the external wall of the house, it 
having been removed without the knowledge of 
the appellants, it had not been taken down to be 
“rebuilt or repaired,” and that the decision of 
the recorder must be upheld. 

Yabbicom v . Bristol Brewery, Ld., (1903) 
[67 J. P. 261 ; 1 L. G. R. 477— Div. Ct. 

106 . “ Written Consent ” of Authority — What 
Amounts to — Statutory Penalty the only Remedy 
— No Right of Action in Individual — Public 
Health ( Buildings in Streets') Act , 1888 (51 & 52 
Viet, c, 52), s, 3.'] — The defendant had erected a 
building in advance of the building line, and the 
owner of an adjoining house brought an action 
for damages and an injunction. 

Held — that sect. 3 of the Act of 1888 created 
a single new offence with a penalty affixed to it, 
viz., a fine on the prosecution of the authority, 
and that therefore a private individual had no 
cause of action, proceedings for a fine being the 
sole remedy. 

Before erecting the building in question the 
defendant submitted plans, which were certified 
as being in order by the borough surveyor, and 
approved by resolution of a committee of the 
council; subsequently this and other resolutions 
of the committee were approved and adopted by 
the council, and a minute to that effect was 
made and entered and duly signed. 


Semble, there was a “ written consent ” suffi- 
cient to satisfy sect. 3. 

Mullis v . Hubbard, (1903) 72 L. J. Ch. 593 ; 

[67 J. P. 281 ; 51 VV. R. 571 ; 88 L. T. 661 ; 1 
L. G. R. 769— Harwell, J. 

107 . Bay Windows of a House intended to be 
Brought Forward in a Street beyond Front Main 
Wall of Building on one Side — Beposit of Plans 
showing said Bringing Forward — Examination 
of Surveyor — Stamped Approval of Committees of 
Urban Authority with Signatures of Respective 
Chairmen — Confirmation by Urban Authority — 
Written Consent — Sect. 3 of the Public Health 
(. Buildings in Streets) Act , 1888 (51 & 52 Viet. 
a. 52).] — The appellant was convicted under 
sect. 3 of the Public Health (Buildings in Streets) 
Act, 1888, for erecting and bringing forward 
certain bay windows of the house in a street 
beyond the front main wall of the house or 
building on one side of his house in the same 
street. The appellant had, before commencing 
to build, submitted plans of his house to the 
respondents. These plans were examined by the 
respondents* surveyor, and submitted to the 
“Roads” and “Health” Committees of the 
respondent council, and the committees stamped 
their approval on the plans, and the approval 
was signed by their respective chairmen. The 
respondent council duly confirmed the approval. 
The plans thus submitted and approved showed 
a contemplated “ bringing forward ” of certain 
bay windows beyond the front main wall of the 
building on one side of the said house. The 
attention of neither of the said committees nor 
of the respondent council was specifically called 
to the intended projection. The respondents 
contended (inter alia) that the approvals and 
confirmation only extended to approval of the 
plans as complying with their bye-laws as regards 
building construction and drainage, and that, 
therefore, they had given no “ written consent ” 
to the said “ bringing forward n within sect. 3 of 
the above-mentioned Act. 

Held — that there was a “written consent” 
within the section. 

Merrett v . Charlton Kings Urban District 
[Council, (1908) 67 J. P. 419— Div. Ct. 

108 . Bringing Forward of Building beyond 
the Front Main Wall of House “ on either side 
thereof ” — Building Brought Forward beyond 
the Front Main Wall of House on one side and 
not on the other — Offence — Public Health (Build- 
ings in Streets) Aet , 1888 (51 & 52 Viet. o. 52), 
s. 3.] — The respondent, the occupier of a corner 
house, put up a shop front in front of his own 
main wall which projected beyond the main 
front wall of the house on one side of it, but did 
not project beyond the front main wall of the 
house on the other side, which was separated 
from the respondent’s house by a cross street. 

Held— that the respondent had committed an 
. offence against sect. 3 of the Public Health 
(Buildings in Streets) Act, 1888, which forbids 
the erection or bringing forward, without the 
consent of the urban authority, of any house or 
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building beyond the front main wall of the house 
or building on either side of the same. 

Anderson v. Bichards, (1906) 70 J. P. 231 ; 4 
[L. G. B. 404 — Div. Ot. 

(b) Continuing Offence. 

109 . Nonconformity with Bye-law — Public 
Health Act , 1875 (38 & 39 Yict. c. 55), s. 158.]— 
The appellants, builders, were convicted for 
building a house in such a manner as not to be 
in conformity with a bye-law made by the 
respondents, the urban sanitary authority, and it 
was further found that the appellants were not, 
and had not been, in possession of the building 
•or premises since the date of the conviction, and 
had no right, power, or authority to go upon the 
premises after the date of that conviction. For 
failure to comply with a notice subsequently 
given by the respondents to the appellants 
requiring them to put an end to the state of the 
building which was contrary to the bye-law, the 
appellants were again convicted. 

Held — that because the appellants could not 
1 have complied with the notice without com- 
mitting a trespass they were not liable to be 
convicted for having failed to comply with it. 
The facts admitted did not constitute a con- 
tinuing offence under the bye-law and sect. 158 
of the Public Health Act, 1875. 

Welsh & Son v. West Ham Corporation, 

[1900] 1 Q. B. 324 ; 69 L. J. Q. B. 114 ; 82 
L. T. 262 ; 16 T. L. B. 114— Div. Ct. 

110 . Building Erected in Contravention — Con- 
viction — Subsequent Summons for Continuing 
Offence— Evidence.'] — Upon a charge for per- 
mitting to continue a building erected contrary 
to bye-laws, if is not sufficient to merely prove a 
previous conviction of the defendant for erecting 
the same building. Some evidence must be 
given as to who was responsible for permitting it 
to continue. 

Pomeroy and Another v. Malvern Urban 

[Council, (1903) 67 J. P. 375 ; 19 T. L. B. 

597 ; 89 L. T. 555— Div. Ct. 

And see 1$ o. 120, infra. 

111 . Domestic Buildings — Sufficiency of Space 
in Bear of Building — Digging out Bank.] — A 
brewery company erected certain outbuildings 
on land belonging to them, adjoining their hotel 
with stables and yard, by sufficiently excavating 
a steep bank sloping down to the high road to 
enable them to place the buildings on the level 
of the high road. The back wall of these build- 
ings was built right up against the portion of 
the bank remaining unexcavated, and the top of 
the bank was now about one foot higher than 
the level of the back wall of the new buildings. 

The rural district council refused to approve 
plans of these buildings, as contravening the 
bye-laws under the Public Health Acts. The 
company having nevertheless erected the build- 
ings, were convicted by the justices for a breach 
of the bye-laws and fined. A case was stated for 


the opinion of the High Court, which affirmed 
the conviction. 

This was an action for an injunction to restrain 
the company from continuing to contravene the 
provisions of the bye-laws. 

Held — that the council were entitled to the 
injunction asked for. 

Attorney-General v. Friary, Holroyd & 
[Healy’s Breweries, Ld., (1907) 71 J. P. 
348 ; 23 T. L. B. 487 ; 5 L. G. B. 697— 
Warrington, J. 
See also Nos. 102, 104, 127. 

(c) Crown. 

112 . Exemption of “ Prisons ” — Separate 
Warders* Houses — Whether within the Exemp- 
tion.] — Separate warders’ houses, having no 
internal communication with the main building 
of the prison in which the warders were employed, 
were held not to fall within the exemption of 
“ prisons ” in a bye-law providing that “ the 
following buildings and works shall be exempt 
from the operation of these bye-laws, common 
gaols, prisons, . . . ” 

It was held, however, that the bye-laws did 
not bind the Crown. 

Gorton Local Board op Health v. Prison 
[Commissioners (1887), [1904] 2 K. B. 
165, (n.) ; 73 L. J. K. B. 114, (n.) ; 68 J. P. 27 ; 

89 L. T. 478, (n.) ; 1 L. G. B. 838, (n.)— Div. Ct. 

(d) Deposit and Approval of Plans. 

113 . Be vised Plan — Non-approval — Use of 
Building — Public Health Act, 1875 (38 & 39 
Yict. c. 55), ss. 158, 159 — Public Health Acts 
Amendment Act, 1890 (53 & 54 Yict. c. 59), 
s. 33.] — A plan of a building called “arcade” 
was deposited with the proper authorities, which 
showed the building to be other than a dwelling- 
house. This plan, after being duly approved 
and passed by the local authorities, was altered 
and called “arcade, revised plan of proposed 
domestic conversion,” and deposited with the 
borough surveyor, but never approved and 
passed. 

Held— that all the effect of the deposit of 
the revised plan for domestic conversion, and 
its not having been disapproved of within the 
month by the local authority, was that the 
local authority could not object to the build- 
ing qud building. The building was not unlaw- 
ful until somebody used it for the purpose of 
habitation, when the 33rd section of the Public 
Health Acts Amendment Act, 1890, would be 
contravened. 

Fulford t\ Blatchford, (1899) 80 L. T 627 ; 

[19 Cox, C. C. 308— Div. Ct. 

114 . Plans Conforming with Bye-laws — Inter- 
ference with alleged Highway — Befusal to 
approve Plans — Mandamus.] — A corporation 
who are the guardians of highways ought not to 
be compelled by mandamus to approve of plans 
for new houses which, though in accordance with 
the bye-laws, in the honest opinion of that body 
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would interfere with an alleged highway under 
their charge. 

Bex v. West Hartlepool Corporation, Ex 

[parte Bichardson, (1902) 18 T. L. B. 1 — 

Div. Ct. 

115. Public Health Acts — Erection of New 
Buildings — Contravention of Bye-law —Plans not 
deposited — Power to order Building to be pulled 
down — Public Health Act , 1875 (88 & 39 Yict. 
c. 55), ss. 157, 158, 306.]— The owner of an old 
building, constructed of brick with a tiled roof, 
removed the roof and began to build on the walls 
thereof and upon the surrounding ground a “ new 
building.” He did this without 'giving notice to 
the local surveyor and without delivering any 
plans, as he was bound to do under the bye-law 
of the urban sanitary authority. Some six 
months after he had completed the new building, 
he was summoned by the urban sanitary 
authority to show cause why the new building 
should not be pulled down, and was subsequently 
ordered to pull it down. . 

Held — notwithstanding the fact that no plans 
of the new building had been deposited, and that 
the local authority had not therefore disapproved 
them, that the order had been rightly made. 
The jurisdiction of the local authority to make 
the order was not affected by the time that 
had elapsed since the completion of the 
building. 

Fairbrass Mayor of Canterbury, (1903) 
[67 J. P. 181 : 1 L. G. B. 181— Div. Ct. 

1X6. Number of Houses on one Plan — 
Beposit and approval of Plan under old 
Bye-laws — Repeal of old Bye-laws — “ Work 
commenced ” after Bate of new Bye-laws.'] 
— In the year 1897 a “street’? plan, show- 
ing the street (Colchester Terrace) now in ques- 
tion, was deposited by a landowner, and 
approved by the local authority, and the said 
plan was re-deposited and re-approved in 
January, 1902. In 1900 a plan for thirty-one 
houses, part of Colchester Terrace, shown in the 
first plan, was deposited and approved. 

On April, 19th, 1902, notice was given on 
behalf of the appellant, a builder, of his inten- 
tion to build twenty houses in Colchester 
Terrace. 

On June 6th, 1902, new bye-laws with respect 
to buildings were sanctioned by the Local 
Government Board, under which fresh conditions 
as to the thickness of party walls, Ac., were 
imposed, and by bye-law 80 of such bye-laws it 
was provided : “ From and after the date of the 
confirmation of these bye-laws the following 
bye-laws and parts of bye-laws relating to new 
streets and buildings, shall be repealed, except 
as regards any work commenced before the date 
of the confirmation of this bye-law. 

On Jnne 6th, 1902, the date of such confirma- 
tion, some of the thirty-one houses set out in the 
plan approved in 1900, had not been commenced ; 
and on August 6th, 1902, the appellant com- 
menced, on some of the vacant sites, work which 


was in accordance with the old, hut not with the 
new bye-laws. 

Held — that the plan approved in 1900 was 
not a plan for the whole of the buildings shown 
thereon, but a number of separate plans for each 
building ; and that if the work on any particular 
building shown on the plan was not commenced 
before June 6th, 1902, such approval did not 
authorise the erection of such building in 
contravention of the new bye-laws. 

It is a question of fact, whether in any 
particular case work on a building has been 
commenced. 

Harrogate Corporation v. Bichins on (infra) 
and Withington Urban Bistrict Council v. Moore 
((1896) 60 J.P. 408) considered. 

White v. Mayor of Sunderland, (1903) 67 

[J. P. 199 ; 88 L. T. 592 ; 1 L. G. B. 483— 

Div. Ct. 


117. Pi • ovision that Beposit void if execution 
of Worh not commenced within certain Period — 
Plan showing several Buildings — Whether one 
Plan or several Plans — Harrogate Corporation 
Act , 1893, s. 27.] — A local Act provided that the 
deposit with the corporation of any plan of any 
building should be null and void if the execution 
of the work specified in such plan was not com- 
menced within a certain period. In 1894 the 
defendant deposited, and the plaintiffs approved, 
two plans showing eleven houses, and two 
stables and coach houses. Some of the buildings 
shown upon the approved plans were erected 
within the period specified in the Act. After 
the expiration of that period, the plaintiff com- 
menced to erect other buildings shown upon such 
plans without depositing fresh plans. 

Held — that the plan of every house, or stable 
and coach-house, was a separate plan, although 
they were all included on the two sheets deposited 
with the plaintiffs ; and that, therefore, the 
deposit was null and void so far as such plans 
related to the buildings which were not com- 
menced within the period specified in the Act. 
Fresh notices and deposits of plans were there- 
fore necessary. 

Decision of Wright, J. (67 J. P. 100 ; 88 L. T. 
299) affirmed. 

Harrogate Corporation ^.Dickinson, [1904] 

[1 K. B. 468 ; 73 L. J. K. B. 262 ; 68 J. P. 

202 ; 90 L. T. 41 ; 2 L. G. R. 525—C. A. 


118. Refusal to Approve Plans — Malice — 
Action for Bamages — Mandamus.] — An action 
for damages will not lie against a local authority 
for maliciously refusing to approve building 
plans. 

In a proper case a mandamus will be granted 
to hear and determine the application. 


Davis v. Bromley Corporation, (1907) 71 
[J. P. 513 ; 24 T. L. B, 11 ; 5 L. G. B. 1229— 

C. A. 

See also Nos. 106, 107. 


(e) Exemptions and Dispensations. 

119. Bispensing Power — “ Approved ” Plan .] — 
A local authority empowered to make bye-laws 
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for the regulation of buildings is bound by those 
bye-laws, and has no power to sanction building 
plans not in accordance with them. They have 
no dispensing power — unless it is expressly 
given — and any purported approval of plans 
contravening such bye-laws is inoperative and 
invalid. 

The approval must be a lawful, and not a mere 
actual, approval. 

McIntosh v. Pontypridd Improvements Com- 
pany (61 L. J. Q. B. 164 ; 8 T. L. R. 128, 203) 
followed. 

..Tabbicom v. King, [1899] 1 Q. B. 444; 68 

[L. J. Q. B. 560 ; 63 J. P. 149 ; 47 W. R. 318 ; 

80 D. T. 159— Div. Ct. 

120 . No Power of Exemption — Reasonable- 
ness.'] — A building bye-law is not unreasonable 
and therefore invalid because it contains no 
proviso enabling an authority to make an excep- 
tion in an exceptional case. 

It must be presumed that in a proper case the 
authority will not prosecute for a trivial breach, 
or that the justices will take advantage of the 
provisions of sect. 16 of the Summary Jurisdiction 
Act, 1879. 

Pomeroy and Another r. Malvern Urban 

[District Council, (1903) 67 J. P. 375 ; 19 
T. L. R. 597 ; 20 Cox, C. C. 572— Div. Ct. 

And see No. 110, supra. 

121 . Bye-law reserving no Power of Exemption 

— Unreasonableness — Validity — Summary Juris- 
diction Act , 1879 (42 & 43 Viet. <?. 49), 16.]— 

It is desirable ,but not essential to their validity, 
that building bye-laws should provide for some 
power of exemption in special cases. 

A bye-law made by a rural sanitary authority, 
which provides that every new building shall be 
enclosed with walls constructed of bricks, stone, 
or other hard and incombustible materials, is 
not unreasonable and ultra vires because it does 
not reserve to the rural authority any discretion 
to permit the erection of a building not enclosed 
with walls of the above materials in any circum- 
stances ; but the justices have a discretion under 
sect. 16 of the Summary Jurisdiction Act, 1879, 
upon a summons for breach of such a bye-law, to 
dismiss the summons or deal with it otherwise as 
the occasion may deserve. 

Salt v. SCOTT-Hall, [1903] 2 K. B. 245 ; 72 

[L. J. K. B. 627 ; 67 J. P. 306 ; 52 W. R. 95 ; 

88 L. T. 868 ; 19 T. L. R. 518 ; 20 Cox, C. C. 

497 — Div. Ct. 

(f) Floors. 

122 . Bye-laws as to Buildings — Floors — Appli- 
cation of General Clause securing adequate 
Strength.] — Certain rules were laid down by the 
bye-laws of the urban authority as to the 
quality, measurement and strength required for 
timbers for floors of ordinary construction. By 
another bye-law there was a general clause 
requiring all floors to be properly constructed of 
sound and suitable materials and of adequate 
strength. 


_ Held — that a floor which was built partly of 
timber and partly of steel came within the 
general clause, and not within the rules appli- 
cable to floors built entirely of timber. 

Towers v. Brown, (1903) 2 L. Gr. R. 942— 

Div. Ct. 

(g) Notice. 

123 . Open Space in Rear of Building — Notice 
— Sufficiency of Notice.] — By a bye-law (No. 98) 
made by a rural district council and duly con- 
firmed, it was provided that where a person 
executes any work to which the building bye- 
laws applied he should 44 receive notice in writing 
specifying any matters in respect of which . . . 
the execution of such work may be in contraven- 
tion of any bye-law relating to . . . buildings ” 
and requiring him to obey the bye-law. The 
respondent received a notice, purporting to be 
made under their bye-law, from the surveyor of 
the council to the following effect : 44 1 am 
directed by this council to draw your attention 
to the fact that a wooden erection has been made 
in the backyard of your property, situate at No. 
20, Avondale Terrace, Chester-le-Street, contrary 
to bye-laws Nos. 53 and 96 of the bye-laws relat- 
ing to new streets and buildings in force in this 
district, and you are hereby requested,” &c. On 
an information against the respondent it was 
proved that he had contravened the terms of 
bye-law No. 53 of the council, which related to 
the aggregate amount of open space required to 
be at the rear of any new domestic building, the 
required distance from the said building to the 
boundary of adjoining premises and the required 
freedom from erection within the limits of this 
open space, but the justices dismissed the infor- 
mation on the ground that the said notice was 
bad in law in that it did not, as required by bye- 
law No 98, specify the matters in respect of 
which the erection of the building contravened 
the provisions of bye-laws Nos. 53 and 96 referred 
to in the notice. 

Held — that the justices ought to have enter- 
tained the information as the notice was 
sufficient. 

Dickinson v. Forsyth, (1904) 68 J. P. 171 ; 90 
[L. T. 30 ; 2 L. O. R. 1199— Div. Ct. 

(h) Res Judicata. 

124 . Deposit of Plan of Buildings to be Erected 
— Deviation from Plan — Summons — Dismissal 
by Justices — Subsequent Deviation of Substan- 
tially the same Character with regard to other 
Houses.] — The respondent, the owner of a build- 
ing estate, deposited a specimen plan, in accord- 
ance with the bye-laws, of certain types of 
houses intended to be erected. Subsequently 
the respondent was summoned for deviating from 
such plan in regard to one of the houses in four 
respects. The justices dismissed the summons 
on the ground that these were not substantial 
deviations from the plan deposited by the 
respondent. 

Subsequently the respondent was summoned 
for deviation from the deposited specimen plan 
in regard to two other houses in the same row, 
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on the ground (as found by the justices) of 
similar deviations. The justices dismissed the 
summons on the ground that the matter was 
res judicata. 

Held — that the justices were bound to hear 
the summons on its merits, and that the matter 
was not res judicata. 

Balby - oum - Hexthorpe Urban District 

[Council r. Millard (No. 1) (1904) 68 J. P. 

81 ; 2 L. G. R. 330— Div. Ct. 

125 . Penalty — Offences Against — Special 
Remedy — Right of Attorney- General at the Rela- 
tion of the Council to bring Action for Injunction 
in High Court — Public Health Art, 1875 (88 & 39 
Viet. c. 55), ss. 183, 251]. — The Attorney-General 
is entitled to an injunction, as an ancillary 
remedy, to restrain the breach of a public right 
in the same way as a private person is so entitled 
in respect of a breach of his private rights ; and 
this is so in a case where the public right has 
been created by a statute which also provides a 
special remedy for its breach, as, for instance, 
the recovery of a penalty in a summary way. 

An urban district council having by -its bye- 
laws prescribed (amongst other things) the width 
of new streets under sect. 157 of the Public 
Health Act, 1875, and imposed penalties for 
offences against the bye-laws under sect. 183, 
which penalties were, by sect. 251, to be recovered 
before a court of summary jurisdiction, the 
Attorney-General, at the relation of the council, 
brought an action in the High Court against the 
defendant, who had contravened the bye-laws, 
for an injunction. 

Held — that the action lay; and that the 
injunction should be granted. 

Attorney-General v. Ashbourne Recrea- 
tion Ground Co. Ld., (1902) 51 W. R. 

125 ; 19 T. L. R. 39 ; 72 L. J. Ch. 67 ; 67 

J. P. 73 ; 87 L. T. 561 ; 19 T. L. R. 40— 

Buckley, J. 

(i) Remedies for Breach. 

126 . Dangerous Building — Notice to Owner — 
Erection of Hoarding — Recovery of Expense by 
local Authority — Towns Improvement Clauses 
Act, 1847 (10 & 11 Yict. c. 34), 5. 75— Public 
Health Act , 1875 (38 & 39 Viet. <?. 55), ss. 160, 
257.] — The respondent was the owner of pre- 
mises which were in a dangerous condition. The 
appellants, the sanitary authority for the district, 
served a notice upon him under sect. 75 of the 
Towns Improvement Clauses Act, 1847, which 
was incorporated by sect. 160 of the Public 
Health Act, 1875, calling upon the respondent 
to take down or repair the roof of the premises 
in question. The respondent having failed to 
comply with the notice, the appellants, in pur- 
suance of the section, caused a hoarding to be 
erected in front of the premises. A formal 
demand for payment of the expense of such 
hoarding was made, and such demand not being 
complied with a summons was issued. The 
justices dismissed the summons on a ground 
that the three months allowed by sect. 257 of 


the Public Health Act, 1875, had not elapsed. 
The sanitary authority appealed. 

Held — that sect. 257 applied only to cases of 
apportionment, and that the justices ought to 
have convicted. 

Usk Urban District Council v. Mortimer, 

[(1904) 68 J. P. 38 ; 90 L. T. 25 ; 20 T. L. R. 

96 ; 2 L. G. R. 135— Div. Ct. 

127 . Enforcement — Statutory Remedy — 
Remedy by Mandatory Injunction — Proceedings 
before Justices — Proceedings by Attorney- General 
— Double Remedy against same Defendant — 
Laches — Public Health (. Buildings in Streets ) 
Act , 1888 (51 k 52 Viet. c. 52), 3.]— The 
defendants commenced to erect a building con- 
trary to the provisions of the Public Health 
(Buildings in Streets) Act, 1888 (51 k 52 Viet, 
c. 52), s. 3, and after due notice, were sum- 
moned by the urban authority before petty 
sessions and fined. The defendants paid the 
fine and continued, and threatened to complete 
the erection of the building. The Attorney- 
General, at the relation of the urban authority, 
moved for a mandatory injunction to compel the 
pulling down of so much of the building as 
infringed against the statute. The defendants 
objected to the action on the double ground that 
the only remedy was the one given by statute, 
that if there was a double remedy by proceedings 
before the justices and an injunction, only one 
could be adopted, and further, that there had 
been laches in reference to the proceedings. 

Held— that it was lawful for the Attorney- 
General to take action, although there was also 
a statutory remedy ; that as the offence was a 
continuing one, the Attorney- General could sue 
for an injunction, although proceedings had been 
taken before the justices ; that in fact there had 
been no laches , and, there having been a breach 
of the law, a mandatory injunction must be 
granted. 

Attorney- General v. Ashbourne Recreation 
Gowund Co. ([1903] 1 Ch. 101 ; 72 L. J. Ch. 67 ; 
67 J. P. 73 ; 51 W. R. 125; 87 L. T. 561 ; 19 
T. L. R. 39 — Buckley, J,, No. 125, supra ) 
followed. 

Attorney-General v. Wimbledon House 

[Estate Co., [1904] 2 Ch. 34 ; 73 L. J. Ch. 

593 ; 68 J. P. 341 ; 91 L. T. 163 ; 20 T. L. R. 

489 ; 2 L. G. R. 826— Farwell, J. 

(j) Waterworks. 

128 . Water worhs— Worhs on Land under Private 
Act — Private Act not to apply to general Sanitary 
Act— Waterworhs Clauses Act , 1847 (10 & 11 
Viet. c. 17), $. 93— -Grand Junction Waterworhs 
Act , 185 2— Public Health {Building in Streets') 
Act , 1888 (51 & 52 Viet. c. 52), s. 3.]— By the 
Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 
17), s. 93, it is enacted : — “That nothing herein 
or in the special Act contained shall be deemed 
to exempt the undertaker from any general Act 
relating to waterworks or any Act for improving 
the sanitary condition of towns and populous 
districts which may be passed in the same 
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session of Parliament in which the special Act 
is passed or any future session of Parliament.” 

By the Grand Junction Waterworks Act, 1852, 
the appellants were empowered to carry out 
certain works which by sect, 25 were to be com- 
pleted within five years, “ provided always that 
this Act or anything therein contained shall not 
restrain the company from extending their works 
. . . whenever it shall be necessary for the 
purpose of supplying water . .” 

By sect. 12 of the Waterworks Clauses Act, 

] 847, which was incorporated in the Private Act 
of 1852, the appellants were, subject to the pro- 
vision of their special Act or Acts, incorporated 
therein, empowered to alter any works and to 
erect such buildings on the lands authorised to 
be taken by them as they shall think proper for 
supplying their district with water. 

By sect. 3 of the Public Health (Building in 
Streets) Act, 1888 (51 & 52 Viet. c. 52), it is 
enacted “ \ hat it shall not be lawful in any 
urban district, without the written consent of 
the urban authority, to erect or bring forward 
any house or building beyond the front main 
wall of the house or building on either side 
thereof in the same street, nor to build any 
addition to any house or building on either side 
of the same.” 

In October, 1897, the appellants, finding it 
necessary to extend their works and to build a 
further engine-house on their lands, proceeded to 
erect an engine-house beyond the front main 
walls of each of the buildings immediately adjoin- 
ing on cither side thereof. The respondents 
disapproved the plans and refused to give their 
consent to the erection. Directly the building 
was above the level the respondents gave the 
appellants formal notice, pursuant to the statute, 
and, upon the appellants continuing the work, 
issued summonses for offences under the Public 
Health (Buildings in Streets) Act, 1888. 

The magistrates held that the appellants had 
been guilty of offences in so erecting and con- 
tinuing the engine-house, and convicted the I 
appellants. 

Held — that the conviction was right. 

Grand Junction Waterworks Co. v. Hamp- 

Tton Urban District Council (No. 2), 

(1898) 67 L. J. Q. B. 903; 79 L. T. 176- 

Div. Ct. 

129 . Water Tower erected by Company under 
Special Act — Non-compliance with Bye-laws of 
District Council — Waterworks Clauses Act , 1847 
(10 & 11 Viet. c. 17), s. 93 — Public Health Act , 
1875 (38 & 39 Viet. c. 55), 5. 157.] — TheUckfield 
District Council laid, two informations against 
the respondent water company for having begun 
to build a water tower without giving any of 
the notices prescribed by, or in any otherwise 
complying with the provisions of certain bye- 
laws made by the council under powers conferred 
on them by the Public Health Act, 1875. 

The justices dismissed the information on the 
ground that as the erection of the water tower 
was expressly authorised by the company’s 
Private Act of 1897, the byelaws did not apply. 

Held on appeal)— that the justices were 


wrong. The Special Act was merely to enable 
the respondent company to build the water- 
tower on- land belonging to someone else ; but 
being so empowered, they were then in the same 
position as a private person intending to erect a 
building on his own land, and under a similar 
obligation to comply with bye-laws duly made 
under the Public Health Act, 1875, which Act, 
although not expressly incorporated in the 
respondent company’s Private Act of 1897, must, 
in the absence of any expression to the contrary, 
be held to apply. 

Held, also, that there was no such incon- 
sistency between the powers conferred by the 
Special Act of 1897 upon the respondents to erect 
their tower and the provisions of the Public 
Health Act, 1875, empowering the appellants to 
make bye-laws, as would support an inference 
that the latter had been repealed. 

Uckeield Rural Council v. Crowborough 
[District Water Co., [1899] 2 Q. B. 664 ; 
68 L. J. Q. B. 1009 ; 48 W. E. 63 ; 81 L. T. 

539 ; 16 T. L. E. 3— Div. Ct. 

See also No. 101. 

(k) Words, Construction of: 4 f New Building,” 

“Building,” “Sign,” “letting,” etc. 

And see No. 112. 

130 . Wooden Structure — Public Health Act, 
1875 (38 & 39 Viet, c . 55), 5. 157— Local Govern- 
ment Act , 1858 (21 & 22 Viet. c. 98), s. 34.]— A 
bye-law made by a municipal corporation under 
sect. 34 of the Local Government Act, 1858 
(since repealed), provided that a person intend- 
ing to erect a “ new building ” must give four- 
teen days’ notice to the corporation, and deliver 
plans showing the thickness of the walls, the 
dimensions of the rooms, the situation of the 
fireplaces, stoves, chimneys, and Hues, and 
generally the position, form, and dimensions of 
the several parts of the building, and of the 
water-closet, privy, gully, drain, ashpit, &c. 

Held — that a wooden structure belonging to 
the respondents, 20 feet each way and, at the 
apex of a slanting roof, 12 feet high, in the 
centre of an acre of ground — to which the public 
has no access — part of which was used by the 
respondents as a builders’ yard, the structure 
being used as a stable, was a “ new building ” 
within the meaning of the bye-law. 

South Shields Corporation v, Wilson 
[Bros., (1901) 65 J. P. 294 ; 84 L. T. 267 ; 
17 T. L. R. 247; 19 Cox, C. C. 667— 

Div. Ct. 

131 . Movable Wooden Shelter for Weighing 
Machine — Movable Wooden Refreshment Stall — 
Public Health Act, 1875 (38 & 39 Viet. c. 55), 
s. 157.] — An urban sanitary authority passed a 
bye-law under the powers conferred by the 
Public Health Act, 1878, s. 157, that “every 
person who shall erect a new building shall 
cause such building to be enclosed with walls 
constructed of good bricks, stone, or other hard 
and incombustible materials properly bonded 
and solidly put together.” 
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In Archer’s case the structure was wooden, 
measuring 10 feet by 7 feet, with a height of 

10 feet, as a shelter for a large weighing 
machine on the esplanade, where the public 
stopped for the purpose of using the weighing 
machine. It was not fixed to the ground, and 
there were no sanitary arrangements in it, nor 
any provision for artificial lighting or heating. 

In Romanis’ case the structure was a wooden 
shelter, measuring 9 feet 3 inches by 6 feet 

11 inches, with a height of 7 feet 5 inches, to 
shelter a counter on which tea, coffee, and light 
refreshments were sold on the esplanade. It 
was without sanitary or drainage arrangements, 
or provision for artificial lighting or heating. 
It could be readily removed. 

Held — that neither of such structures was a 
“new building” within the meaning of the 
bye-law. 

Southend-on-Sea Corporation v. Archer ; 

[Southend - on - Sea Corporation v. 

Romanis, (1901) 70 L. J. K. B. 328 ; 65 

J. P. 292 ; 81 L. T. 261 ; 17 T. L. R. 215 ; 19 
Cox, C. C. 660 — Div. Ct. 

132 . Brieh-hiln — Building “ used exclusively 
for the working of such Mine ” — Exemption — 
Public Health Act , 1875 (38 k 39 Viet. <?. 55), 
ss. 157, 158.] — A bye-law made by a borough 
corporation acting by the council as urban 
sanitary authority exempted “ any building (not 
being a dwelling-house) erected, or intended to 
be erected, in connection with any mine or 
intended to be used exclusively for the working 
of such mine” from the operation of certain 
bye-laws dealing with new buildings. The 
respondent erected a brick-kiln in connection 
with a brick field from which fireclay was 
extracted. The fireclay was not saleable as an 
article of merchandise until it had passed 
through the kiln. The magistrates were of 
opinion that the word “ mine ” in the bye-laws 
should be construed in accordance with the 
definition contained in the Mines Regulation 
Act, 1887, and if so, upon the evidence they 
found as a fact that the kiln “ was used 
exclusively for working such mine.” 

Held — that the Coal Mines Regulation Act, 
1887, had nothing to do with the matter at all ; 
that the magistrates really came to the con- 
clusion on the facts that this particular kiln was 
used exclusively for the working or winning of 
the particular material in the sense that the clay 
would not be got at unless there was a kiln to 
turn it into bricks practically speaking at 
the mine ; that the Court did not see its way to 
reversing the decision of the magistrates ; and 
that the brick-kiln was therefore exempt under 
the bye-law. 

Tylecote r. Morton, (1902) 66 J. P. 136 ; 85 
[L. T. 692— Div. Ct. 

133 . Newly-built House — Not yet Certified for 
Habitation — Occupation by Caretaker.'] — An 
owner of newly-built houses, which had hot yet 
been certified as fit for habitation, allowed a 
caretaker to occupy one of them. 


Held — that he could not be convicted for 
having “ let ” the house in contravention of the 
building bye-laws. 

Gowen v. Sedgwick, (1904) 68 J. P. 484— 

[Div. Ct. 

134 . Stables for Horses — Building constructed 
or adapted to be used as a place of habitual 
Employment for any Person in any Manufacture , 
Trade or Business — Public Health Act , 1875 
(35 & 36 Viet. c. 55), s. 157.]— The appellant was 
summoned for infringement of a bye-law made 
by the respondents which provided that no 
building should be erected except of brick or 
incombustible material “ subject to certain 
exceptions.” One of these exceptions was in 
the case of a building which should “ not be 
constructed or adapted to be used, either wholly 
or in part, for human habitation, nor as a place 
of habitual employment for any person in any 
manufacture, trade or business.” The appellant 
had erected a building in timber and roofed in 
wood, which was divided by partitions which 
did not extend above the ends of the roof. One 
end was used as a cement store, the middle 
portion as a timber store, and the other end was 
a stable. The respondents contended that the 
stable infringed the bye-law as to the erection 
of new buildings. 

Held — that the bye-law did not apply, as the 
stable was not adapted to be used, either wholly 
or in part, as a place of habitual employment 
for any person in any manufacture, trade or 
business. 

Linzell v. Felixstowe and Walton Urban 

[District Council, (1904) 68 J. P. 208; 

90 L. T. 388 ; 2 L. G. R. 372— Div. Ct. 

135 . Alteration of Old Building — Rejected 
Plan — JJndertalmig — Eastbourne Improvement 
Act (48 & 49 Viet. c. clxv.) 1885.] — A local Act 
enacted that every undertaking given by or on 
behalf of the owner of property on the passing 
of plans should be binding upon the owner 
of the property for the time being. Plans 
were submitted for alterations and addi- 
tions to certain premises, and were endorsed 
with an undertaking that the premises 
should not be used as a dwelling - house. 
These plans were rejected by the local authority 
because they provided insufficient air space. 
Other plans were afterwards submitted and 
approved, and the work was done according to 
the latter plans. 

Held — that there was no evidence of any 
undertaking within the meaning of the Act 
binding upon the owner* of, the premises. 

The local Act also contained a provision that 
the conversion of one dwelling-house into two 
or more, and the re-conversion into a dwelling- 
house, of a building discontinued as a dwelling- 
house, should be deemed to be the erection of a 
new building. A bye-law made under the Act 
laid down certain conditions for the occupation 
of a new dwelling-house. 

A block of three shops with dwelling-rooms 
over each was converted into one shop in 1892 ; 
the upper part of the whole block was occupied 
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as one dwelling from 1900 to 1903 ; in 1903 the 
shop was again divided into three shops, and the 
upper part correspondingly divided into three 
dwellings. 

Held — -that the alteration of the upper part 
into three dwellings, and its occupation as such, 
were the erection of a new building and the 
occupation of a new dwelling-house within the 
meaning of the Act and bye-law. 

Hall and Others v. Eastbourne Cor- 
poration, (1905) 69 J. P. 369 - Ld. 

Alverstone, C.J. 

136 . Building Operations commenced before 
Bye-laws come into Force — Operations sub- 
sequently continued.'] — A builder was convicted 
on several informations for that he, being a 
person erecting a new building, had contra- 
vened certain building bye-laws of a rural district 
council with regard to new buildings. Between 
March and May, 1904, the builder, assisted by 
his father and a labourer, dug trenches in a plot 
of his ground for the foundations of a block of 
cottages. He then laid concrete foundations in 
the trenches, and laid from two to four courses of 
brickwork at the cornel's of the block. The 
bricks for the block were ordered in April, and 
in July the builder contracted with one X. to do 
the work of building the rest of the block. No 
work was done on the block from the end of May 
to October 11th, 1904, when X. commenced his 
work, in respect of which the informations were 
laid. Before August 31st, 1904, there were no 
bye-laws in force relating to new buildings 
within the district where the block was being 
built. Such bye-laws were made by the rural 
district council in August, 1904, and confirmed 
by the Local Government Board on the 31st of 
that month. The builder was convicted for 
infringing certain of these bye-laws. 

Held — that the block was not a “ new build- 
ing ” within the meaning of the bye-laws, and 
that therefore the convictions must be quashed. 

Hubbard v. Bromley Rural District 
[Council, (1905) 67 J. 437— Div. Ct. 

137 . Alteration of old Building — Public 
Health Act , 1875 (38 & 39 Viet. <?. 55), ss. 157, 
159.] — Section 159 of the Public Health Act, 
1875, is not an exhaustive enumeration of all the 
instances whei’e the re-erection of an old building 
should be considered to be the erection of a new 
building. 

In every case it is a question of fact for the 
justices whether an old building, exempt from 
the operation of the bye-laws, is being so recon- 
structed or re* erected as to be a new building 
within their operation. 

Hobbs v. Dance ((1873) L. B. 9 C. P. 30 ; 43 
L. J. M. C. 21 ; 22 W. R. 90 ; 29 L. T. 687) 
explained. 

James v. Wyvitt ((1884) 48 J. P. 725 ; 51 L. T. 
237 — Div. Ct.) followed. 

Redruth Brewery Co. v. Redruth Urban 

[District Council, (1905) 69 J. P. 78 ; 3 
L. G. B. 130— Div. Ct. 

See also No. 115, supra. 


138 . One Building or Several — Erection of 
Domestic Building in Blochs — Single Entrance 
— Through Compmnication — Adapted for use by 
more than one Person.] — A building was con- 
structed in three blocks each of two storeys, and 
two blocks each of one storey, all structurally 
united together, and designed for use as stables 
and coach-houses. There was only one entrance, 
from which a continuous way ran through all 
the blocks. The building could easily he 
adapted for use by more than one person. Upon 
action brought by a local authority to restrain 
the defendants from, building so as to contravene 
their bye-laws respecting air space, and also in 
other respects : — 

Held — that the building, although it might 
be adapted for use by more than one person, was 
structurally constructed as one building, and 
must be treated as being one building, and that, 
being such, it complied with the bye-laws. 

Attorney-General and Wood Green Urban 

[District Council v. Melville and 

Another, (1906) 70 J. P. 17 ; 93 L. T. 

612 ; 4 L. G. B. 166 — Kekewich, J. 

139 . Projections — Pole Carrymg Flag — Liver- 
pool Improvement Act , 18S2 (45 &46 Yict. c. lv.), 
s. 36.]— A local Act provided that it should not 
without the corporation’s consent be lawful to 
11 place, fix, or hang any door, shutter, trap, plat- 
form, shoot, sign, cathead, crane, hoist, or other 
apparatus or thing in connection with any 
building or structure so as to project over the 
surface of any street.” 

The respondent erected an iron pole which 
projected through an open window and was 
bolted to the building : from the pole hung a 
canvas advertisement. 

Held — that the iron pole and canvas could 
be considered a sign. 

Goldstraw v. Jones, (1907) 71 J. P. 22 ; 96 
[L. T. 30 ; 4 L. G. R. 1176— Div. Ct. 

140. Portable Theatre — Temporary Erection 
not a Building — Public Health Act, 1875 (38 & 
39 Yict. c. 55), s. 157.]— A portable theatre, con- 
structed of wood, and erected for a short period 
only, where the intention of the proprietor is to 
move to another locality within a short time, is 
not a “building” within the meaning of the 
Public Health Act, 1875, s. 157, or of bye-laws 
framed in pursuance of that action. 

An injunction may, therefore, be granted to 
restrain an urban district council from pulling 
down such a theatre on the ground that it does 
not conform with their bye-laws. 

Newell v. Ormskirk Urban District 

[Council, (1907) 71 J. P. 119— Lancaster 

Chan. Ct. 

III. MISCELLANEOUS. 

141 . Dairies and Cowsheds — Ventilation — Air- 
space — Order in Council — ££ As if enacted by this 
Act ” — Contagious Diseases ( 'Animals ) Act, 1878 
(41 & 42 Viet. c. 74), ss. 34 and 58 — Dairies, 
Cowsheds , and Milhshops Order,^ 1885, arts. 7, 8, 
and 13.]— By sect. 34 (2) of 'the Contagious 
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Diseases (Animals) Act, 1878, power is given to 
the Privy Council (now under 52 & 58 Yict. 
c. 30 the Board of Agriculture) to make by 
order regulations as to ( inter alia ) the “ ventila- 
tion ’ ’ of cowsheds and dairies. The Privy 
Council made an order regulating “ventilation 
including air space.” 

Held— that the order was not inconsistent 
with the statute. 

By sect. 34 (5) of the same Act the Privy 
Council can delegate its powers of making 
regulations to the local authority. By the 
Dairies, Cowsheds, and Milkshops Order, 1885, 
art. 13, it delegated this power to make (inter 
alia ) regulations as to “ ventilation ” of cowsheds 
and dairies to the local authority. In arts. 7 and 
8 it itself had prescribed certain regulations as to 
“ ventilation including air space” of cowsheds 
and dairies. A local authority prescribed under 
art. 13 certain regulations as to air space in 
cowsheds. 

Held — that these regulations were within the 
powers delegated to them under art. 13. 

When an Act of Parliament declares that 
orders made under it are to have effect “ as if 
enacted by this Act,” orders so made and the 
Act itself are to be read as one statute and so 
construed. 

The Chartered Institute of Patent Agents v. 
Lochioood ((1894) A. C. 847) applied. 

Bakeev. Williams, [1898] 1 Q. B. 23; 62 

[J. P. 21 ; 66 L. J. Q. B. 880 ; 77 L. T. 495 ; 

14 T. L. B. 12 ; 46 W. ft. 64— Div. Ct. 

142. Parish Council — Costs of Action — Consent 
of Parish Meeting — Precept to Overseers — Man- 
damus — Local Government Act , 1894 (56 & 57 
Yict. c. 78), s. 11.] — A parish council meeting 
incurred law costs to the amount of £92 14s. 10 d. 
in an action by them to establish the rights of 
the parish to the water supply of a pump erected 
by the parish, in which they were unsuccessful. 
A rate of 3 d. in the pound would only produce 
£54 12s., and since March, 1899, when the 
financial year began, precepts had been issued 
for sums amounting to £52. Two attempts had 
been made to call a parish meeting to authorise 
the levying of another 3d. in the pound, as 
directed by the statute, but had failed. Upon a 
rule nisi for a mandamus to the parish council 
to issue a precept to the overseers to pay to the 
treasurer of the parish out of the poor rate the 
sum due for law costs no information was given 
as to the parish meeting’s consent to the costs 
being incurred. 

Held — that the consent of the parish meet- 
ing must be assumed, and the mandamus must 
issue. 

Beg-. ’V. Stoke Pakish Council, (1900) 64 J.P. 

[343 ; 82 L. T. 198— Div. Ct. 

143. Bates — Asylums Board Expenses — 
Amounts of Contributions from County and 
County Boroughs — Apportionment — Local 
Government Act \ 1888 (51 & 52 Yict. c. 41), s. 33 


— Agricultural Bates Act , 1896 (59 & 60 Yict* 
c. 16), 88. 1, 2, 3, 9 — Agricultural Bates Act , 
1896, Ord ., art. 17.] — By the Lancashire 
County (Lunatic Asylums and Other Powers) 
Act, 1891, a lunatic asylums board was consti- 
tuted for the county and county boroughs, and 
the Act directed that part of the expenses of the 
board should be raised every year by contribu- 
tions from the county and county boroughs in 
proportion to their respective rateable values as 
ascertained under sect. 33 of the Local Govern- 
ment Act, 1888. 

Held— that the Agricultural Bates Act, 1896, 
does not affect the local Act of 1891, and there- 
fore that the asylums board should continue to 
make the division for contributions in proportion 
to the rateable values as ascertained under the 
Local Government Act of 1896, and the order of 
the Local Government Board made in pursuance 
of that Act. 

Decision of Div. Ct. ([1899] 1 Q. B. 759 ; 
68 L. J. Q. B. 320 ; 47 W. B. 361 : 80 L. T. 533 ; 
15 T. L. B. 220) reversed. 

Lancashire Asylums Boaed v. Manchester 

[Corporation, [1900] 1 Q. B. 458 ; 69 L. J. 

Q. B. 234 ; 64 J. P. 101 ; 48 W. ft. 356 ; 82 
L. T. 1 ; 16 T. L. ft. 145— C. A. 
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And see Agency, 64 ; Executors, 125 ; 

Husband and Wife, 6, 181. 

I. SUMMARY RECEPTION ORDER. 

1. Alleged Lunatic — Placing under proper 
Care and Control — Deemed to be a Lunatic — ■ 
Lunacy Act , 1890 (53 & 54 Viet. c. 5), ss. 13, 15, 
20.] — The plaintiff was a detective sergeant in 
the Liverpool police force, and the defendants 
were his superior officers. The defendant 
Duckworth accused the plaintiff of being mad, 
and informed the chief constable to that effect. 
Two police doctors certified that he was unfit for 
the performance of his duties by reason of 
infirmity of the mind, and an expert called 
in by the watch committee agreed with the 
police doctors, and the plaintiff was removed to 
the workhouse, where he was placed in a padded 
room. The plaintiff’s claim was damages for 
conspiracy, and false imprisonment. The jury 
found for the defendants on the question of 
conspiracy, and for the plaintiff on the question 
of false imprisonment. 

Held — that judgment must be entered for the 
defendants on the question of false imprisonment 
as well as on the question of conspiracy ; that the 
words “ under proper care and control ” did not 
refer to the situation of the man at the police 
office, but to the circumstances of his ordinary life ; 
that there were ample grounds for the constable’s 
taking proceedings under sect. 13 of the Lunacy 
Act, 1890 ; that every requisite under sect. 20 
existed ; and that the finding of the jury ought 
to be disregarded because there was no evidence 


to justify them in coming to the conclusion at 
which they had arrived. 

Welsh v. Duckworth and Others, (1902) 
[18 T. L. R. 633 — Wills, J. 

2. li Alleged Lmiatic ” — “ Deemed to be a 
Lunatic ” — Person “ Wandering at Large ” — 
Lunacy Act , 1890 (53 & 54 Viet. c. 5), ss. 15, 
20.] — A master mariner went to the Minories, 
and meeting a constable, told him a tale about 
an assault upon him. The constable, seeing that 
he looked wild and vacant, suggested that he 
had better come to the police-station and tell 
his story to the inspector. The master went 
voluntarily to the police-station and there 
repeated his statements to the inspector. The 
inspector sent for a medical man, who was quite 
unconnected with the police, and he came and 
examined the master, who repeated his state- 
ments to him. The medical man gave a certifi- 
cate that the master was not responsible for 
his actions, and that his case required further 
investigation. The police constable was then 
instructed by the inspector to take the plaintiff 
to the City infirmary, and this was done. The 
master sought to recover damages for arrest and 
false imprisonment against the constable and 
the inspector. 

Held — that judgment ought to be entered 
for the two defendants because the plaintiff was 
after the certificate of the medical man a person 
deemed to be a lunatic, and not being under 
control, was wandering at large. 

Morris v. Atkins and Brooker, (1902) 18 
[T. L. R. 628— C. A. 

3. j Removal of Lunatic to WorJtkouse — Meaning 
of “ Satisfied ” in sect. 20 of Lunacy Act , 1890.] 
— By the Lunacy Act, 1890, s. 20, if a 
relieving officer, constable, or overseer is 
“ satisfied ” that it is necessary for the public 
safety, or the welfare of an alleged lunatic that 
he should immediately be placed under control 
he may remove the alleged lunatic to the union 
workhouse. 

Held — that “satisfied” means “honestly 
satisfied,” and that there is no obligation imposed 
upon the relieving officer, the constable, or the 
overseer to take reasonable care to satisfy 
himself that the alleged lunatic is a dangerous • 
lunatic. 

Harward v. Hackney Union, (1898) 14 
[T. L. R. 306— C. A. 

II. PRACTICE. 

4. Application by alleged Lunatic — Inspection 
of Documents — Appeal from Lord Justice sitting 
in Lunacy — Judicature Act, 1873 (36 & 37 Viet. 
c. 66), s. 18 (5).] — Where an alleged lunatic 
applies to have inspection and to take copies of 
documents in the custody of the official solicitor 
as receiver for the estate, with a view to the 
inquiry in lunacy, the proper course is for the 
master in lunacy, who has charge of the inquiry, 
to look through the documents himself, and 
ascertain what are relevant to the inquiry. 
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And per cur. : An appeal lies from a Lord 
Justice sitting in Lunacy to the 0. A. 

Be Cathcart, [1902] W.N. 80 ; 113 L. T. Jo. 9 

— C. A. 

5. Consent by Guardian ad litem — R. S. C. 
Ord. 16, r. 21.] — In an action for sale in 
lieu of petition, one of the defendants was a 
married woman appearing by her guardian 
ad litem. On motion for judgment the question 
arose whether the guardian could, by virtue of 
Ord. 16, r. 21, consent to the evidence being 
given by affidavit without obtaining the leave of 
the Court. 

Held — quoting the “Annual Practice,” 1904, 
p. 182, that the guardian ad litem could give 
the consent without the sanction of the Court. 

PlGG-OTT V. Toogood, [1904] W. N. 130; 39 

[L. J. (n.C.) 329 ; 48 Sol. Jo. 573— Buckley, J 

6. Divorce — Petition by Person detained in 
Lunatic Asylum under Order of Magistrate — 
Guardian ad litem.] — The Court granted a 
decree nisi fox a dissolution of marriage on the 
petition of a person detained in a lunatic asylum 
under a reception order made by a magistrate, 
the petitioner appearing by his guardian ad 
litem. 

Baker v. Baker ((1881) 6 P. D. 12 ; 49 L. J.P. 
83— C. A.) followed. 

Burrell v. Burrell and Blake, (1901) 17 
[T. L. B. 41— Barnes, J. 

7. Inquisition — Right of Lunatic to Traverse 
— Discretion of Judge in Lunacy — Lunacy Act , 
1890 (53 & 54 Viet. c. 5), s. 101.] — As a matter 
of right a lunatic is entitled to leave to traverse 
the inquisition. But the judge in lunacy may 
by personal interview or otherwise satisfy him- 
self that the application is bond fide , and that the 
lunatic is capable of exercising an act of volition 
upon the subject. 

In re Gumming ((1852) 1 D. M. & G, 537) 
applied. 

In re G-ilchrist, [1907] 1 Ch. 1 ; 76 L. J. Ch. 

[63 ; 95 L. T. 739— C. A. 

8. Separation — Petitioner of Unsound Mind — 
Inmate of Lunatic Hospital — Access to Petitioner 
to obtain necessary Affidavit — Matrimonial Causes 
Act , 1857 (20 & 21 Viet. c. 85), s. 41 — Rules and 
Regulations in Divorce and Matrimonial Causes, 
1865, ?*. 2.] — A married lady of unsound mind 
who was an inmate of a lunatic hospital sought 
a judicial separation. The hospital superintendent 
refused the managing clerk of her solicitors and 
a commissioner of oaths access to the lady for 
the purposes of obtaining the necessary affidavit 
in verification of the petition pursuant to 
rule 2 of the Buies and Begulations in Divorce 
and Matrimonial Causes, 1865. The Commis- 
sioners in Lunacy indorsed the action and 
refusal of the superintendent. The Court on 
motion : — 

Held— that the lady and her advisers must 
be afforded the necessary facilities to enable the 


requirements of the Matrimonial Causes Act, 
1857, s. 41, and the said rule 2 to be complied 
with, and to bring the case properly before the 
Court, and made an order against the Commis- 
sioners in Lunacy that they should authorise the 
access sought for. 

In re Petition for Judicial Separation ; 

[Ex PARTE Beecham, [1901] P. 65 ; 70 
L. J. P. 20 ; 84 L. T. 63— Jeune, P. 

III. COMMITTEE AND EECEIVEB. 

9. Conditional Devise to Lunatic— Performance 
of Condition by Committee of Lunatic's Estate — 
Benefit of Lunatic — Jurisdiction of Court to 
order Performance — Statute De Prerogativa 
Begis (17 Edw. 2, stat. 1, c. 10) — Lunacy Act , 
1890 (53 Viet. c. 5).] — Notwithstanding the 
statute De Prerogativa Regis , the Court has 
power, under its general jurisdiction, to direct 
the committee of the estate of a lunatic to elect 
on behalf of the lunatic to accept a devise of 
land made to him, on condition that the devisee 
should within a year from the death of the 
testator execute a resettlement of certain family 
estates, and to execute on behalf of the lunatic a 
resettlement of those estates. 

Sefton, Earl of, Be, [1898] 2 Ch. 378 ; 67 

[L. J. Ch. 518 ; 78 L. T. 765 ; 14 T. L. B. 466 ; 

47 W. B. 49— C. A. 

10. Contract to purchase Real Estate — Contract 
carried out by Committee by direction of the 
Master in Lunacy — Conversion .] — A direction by 
the master in iunacy to the committee of a 
lunatic to carry out a contract by such lunatic 
for the purchase of real estate, and to provide 
the purchase-money out of such lunatic’s per- 
sonal estate, amounts to an. election on the part 
of the lunacy authorities to confirm the voidable 
contract of such lunatic, and the result will be 
to effect a conversion of the estate so contracted 
to , be purchased as between the lunatic’s heir 
at law and next of kin, and such estate will 
accordingly descend to the heir. 

Baldwyn v. Smith, [J900] 1 Ch. 588; 69 

[L. J. Ch. 336 ; 48 W. B. 346 ; 82 L. T. 616— 

Byrne, J. 

11. Default — Death of Lunatic — Liability of 
Surety Ended.'] — The surety for a person acting 
as committee or receiver in a lunacy is not liable 
in respect of rents and profits received by the 
committee or receiver after the death of the 
lunatic, for the committee or receiver is not 
accountable as such for such receipts. 

In re Walker, [1907] 2 Ch. 120 ; 76 L. J. Ch. 

[580; 96 L. T. 864— C. A. 

12. Determination of Reception Order — Effect 

on Order appointing Receiver — Person of Un- 
sound Mind not so found — “ Lawfully detained ” ■ 
— . Lunacy Act , 1890 (53 Viet. c. 5), 116, 

subs. 1 (e).] — Where an order had been made by ; 
the judge in lunacy, under sub-sect. 1 (c) of 
sect. 116 of the Lunacy Act, 1890, it does not 
come to an end by the mere fact of the person to 
whom it refers ceasing to be under detention ; 
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but an order is required to discharge the lunatic, 
and the discretion to make such an order ought 
not to be exercised unless the Court is satisfied 
that the delusions under which the lunatic was 
suffering had ceased. , 

B. A. S., Re., [1898] 2 Ch. 392; 67 L. J. Ch. 

[453 ; 78 L. T. 638— C. A. 

13 . Effect of Order muler sect. 116 of Lunacy 
Act , 1890 — Vendor's Lien. — The effect of an order 
in lunacy under sect. 116 of the Lunacy Act, 
1890, is to enable the person thereby appointed 
to get in a lunatic’s property and nothing else ; 
if other persons have acquired rights against his 
property, it is not intended that the order should 
affect those rights. 

In re Winkle ([1894] 2 Ch. 519 ; 68 L. J. Ch. 
541 ; 42 W. R. 513 ; 70 L. T. 710— C. A.) 
explained. 

Davies r. Thomas, [1900] 2 Ch. 462; 69 L. J. 

[Ch. 643 ; 49 W. R. 68 ; 83 L. T. 11— C. A. 

14 . Exercise of Power — Marriage Settlement 
— Special Power of Appointment — Exercise of by 
Committee — Lunacy Act , 1890 (53 Viet. c. 5), 
ss. 116, 128.]— Sect. 128 of the Lunacy Act, 1 890, 
authorises the committee of a lunatic’s estate to 
join in her behalf with her husband in exercising 
a power of appointment among children contained 
in their marriage settlement. 

IN RE A., [1904] 2 Ch. 328 ; 73 L. J. Ch. 648 : 

[53 W. R. 2; 91 L. T. 238— C. A. 

15 . “ Lawfully detained ’ ’ — Idiots — Persons of 
Unsound Mind not so found — Idiots Act, 1886 
(49 & 50 Viet. c. 25) ,.s\ 5— Lunacy Act , 1890 (53 & 54 
Viet. c. 5), s. 116 (1) (c).] — The expression u law- 
fully detained as a lunatic though not so found 
by inquisition ” in sect. 116 (1) (c) of the Lunacy 
Act, 1890, is not confined to persons detained 
under that Act, but applies to persons lawfully 
detained under other English statutes. 

It therefore applies to the case of a person 
detained under the Idiots Act, 1886, and gives 
the Court jurisdiction to make administrative 
orders in his case. 

In re Watkins ([1S96] 2 Ch. 336 ; 65 L. J. Ch. 
636 ; 60 J. P. 500 ; 44 W. R. 609 ; 74 L. T. 504 
— C, A.) explained. 

IN re Whalley, [1906] 1 Ch. 565 ; 75 L. J.Ch. 

[328 ; 54 W. R. 349 ; 94 L. T. 423— C. A. 

16. Tenant for Life — Lunatic not so Found — 
Power of quasi- Committee to Sell Land — Lands 
Clauses Act , 1845 (8 & 9 Viet. c. 18), s. 7 — 
Settled Land Act , 1882 (45 & 46 Viet. c. 38), ss. 3, 
6, 62 — Lunacy Act , 1890 (53 & 54 Viet. c. 5), 
ss. 116, 120, 128.] — The Court has no jurisdiction 
to authorise the person, who has been appointed 
by the judge in lunacy under sect. 116 of the 
Lunacy Act, 1890, to exercise, as regards the 
estate of a person of unsound mind not so found 
by inquisition, the powers of a committee, to sell 
under sect. 7 of the Lands Clauses Act, 1845, 
land of which the person of unsound mind is 
tenant for life. 

B.D. — VOL. II. 


In re Baggs ([1894] 2 Ch. 410 (n.) ; 63 L. J. Ch. 
612 ; 71 L. T. 138— C. A.) followed. 

In re X. ([1894) 2 Ch. 415 ; 63 L. J. Ch. 613 : 
42 W. R. 657 ; 71 L. T. 139— C. A.), and In re Salt 
([1896] 1 Ch. 117 ; 65 L. J. Ch. 152 ; 44 IV. R. 
146 ; 73 L. T. 598 — C. A.) discussed. 

A life tenant’s power of sale under the Settled 
Land Act, 1882, is not vested in him u in the 
character of a trustee” within the meaning of 
sect. 128 of the Lunacy Act, 1890. 

In RE S. S. B., [1906] 1 Ch. 712 ; 75 L. J. Ch. 522 ; 

[54 W. R. 429 ; 94 L. T. 599 ; 22 T. L. R. 461 

— C. A. 

17. Tenant for Life — Lunatic not so found by 
Inquisition — Coyrnnt of Tenant for Life to Sate 
by Trustees — Authority of quasi- Com m ittee or 
Beecher of Lunatic to g ire consent — Settled Land 
Act , 1882 (45 & 46 Viet. o. 38), .s’. 5 6,sub-s. 2, and 
s. 53 — Lunacy Act , 1890 (53 & 54 Viet, c . 5), 
ss. 116, 128.] — The consent of a tenant for life, 
who is a lunatic not so found, to a sale of the 
settled land by the trustees of the settlement 
estate cannot be exercised by his q ^^/-com- 
mittee. The power of consent under sect. 50 (2) 
of the Settled Land Act, 1882, is not vested in 
the tenant for life in the character of a trustee, 
nor is it a check upon the undue exercise of the 
power in the trustees within the meaning of 
sect. 128 of the Lunacy Act, 1890. 

In re Be Moleyns & Harris’ Contract, 
[(1907) 51 Sol. Jo. 824 — Joyce, J. 

IV. VESTING- ORDER. 

18. Criminal Lunatic — Criminal Lunatic 

Trustee — Trustee Act, 1850 (13 & 14 Viet. c. 60), 
s. 5 — Lunacy Act , 1890 (53 5-L Viet. c. 5), 

ss. 136, 340, 342.] — The Court has power to 
make a vesting order in the case of a trustee 
who is a criminal lunatic. Although sect. 5 of 
the Trustee Act, 1850, is repealed by the Lunacy 
Act, 1890, the old jurisdiction is preserved by 
sect. 342. 

Form of order settled. 

In re R. } [1906] 1 Ch. 730 ; 75 L. J. Ch. 421 ; 54 
[W. R. 578 ; 94 L. T. 494-C. A. 

19. Lunatic sole Trustee — Transfer of Govern- 
ment Stock — Form of Order — Lunacy Act , 1890 
(53 Viet. c. 5), ss. 136 (1) (4), 137.]— Where a 
vesting order is made under sub-sect. 1 of 
sect. 136 of the Lunacy Act, 1890, with refer- 
ence to Oovernment stock standing in the name 
of a lunatic trustee, the order should direct the 
person in whom the right to call for a transfer, 
and to transfer the stock, and to receive the 
dividends due and to accrue due thereon, is 
vested, to transfer the stock into his own name, 
to be held by him upon the trusts applicable 
thereto. 

JRe Greg son ((1893) 3 Ch. 233) approved and 
followed. 

Such an order is not an order appointing a 
person to make a transfer of stock within the 
meaning of sect. 137 of the Act of 1890, and it 

21 
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is not necessary to appoint an officer of the Bank 
of England to make the transfer. 

Be C. M.GL [1808] 2 Ch. 324 ; 67 L. J. Oh. 408; 

[78 L. T. 669— C. A. 

20. Master's Jurisdiction — Appointment of 
Person to exercise Power of appointing New 
Trustees — Vesting Order — Lunacy Act , 1890 
(53 & 51 Yict. c. 5), s. 116, svb-ss. 1 (c), 2 ; 

128, 129, 135— Lunacy Act , 1891 (54 & 55 
Yict. c. 05), s. 27, sub-s. 1.] — Sect. 27, sub- 
sect. 1, of the Lunacy Act, 1891, enables the 
master in lunacy to exercise the jurisdiction of 
the judge in lunacy “ as regards management 
and administration.*’ When, therefore, the 
master appoints a person to exercise a power 
of appointing new trustees under sect. 128 of 
the Lunacy Act, 1S90, he can, under sect. 129 
of the Lunacy Act, 1890, make an order vesting 
the trust estate in the new trustees when 
appointed. 

Ik be Fuller, [1900] 2 Oh. 551 ; 69 L. J. Cli. 

[738 ; 49 W. E. 90 ; 83 L. T. 208—0. A. 

21. Master's Jurisdiction— Order vesting the 
right to transfer Trust Stock — Lunacy Act , 1890 
(53 & 54 Yict. c. 5), ss. 116 — 130, 136 — Lunacy 
Act , 1891 (54 & 55 Yict. c. 65}, ,s\ 27, sub-s. 1.]— 
Sect. 27 of the Lunacy Act, 1891, is not con- 
fined to the specific powers of “ management and 
administration ” which are conferred in the 
group of sects. 116 — 130 in the Lunacy Act, 
1890, and the master, by virtue of sect. 27 of the 
Lunacy Act, 1891, has jurisdiction to exercise 
any power of management and administration 
outside that group. 

A vesting order, under sect. 136, sub-sect. 2, 
of the Lunacy Act, 1890, cannot be made by a 
master, as such an order cannot properly be 
described as an order for the administration or 
management of a lunatic’s estate. 

In re Fuller ([1900] 2 Oh. 551 ; 69 L. J. Ch. 
738 ; 83 L. T. 208 — C. A., No. 20, supra ) dis- 
tinguished. 

In re Laxgdale (a lunatic), [1901] 1 Ch. 3 ; 

[70 L. J. Ch. 38 ; 49 W. E. 177 ; 83 L. T. 451 

— C. A. 

22. Practice — Direction to Transfer Stock — 
Title of Proceedings — Lunacy Act, 1890 (53 & 
54 Yict. c. 5), ss. 116 (1) (d), 133, 333— Rule* in ' 
Lunacy, 1892, rr. 9, 57, 58, Sched ., Form L] — 
An order in lunacy directing a transfer of stock 
under sect. 133 of the Act of 1890 should be 
intituled in the matter of the Lunacy Acts, 1890 
and 1891, as well as in the matter of the 
particular lunacy. 

This rule, however, will not apply to an ox’der 
made under sect. 116 (1) ( ‘d ) where the title 
mentions the statutes “ 53 Yict. c. 5 and 54 & 55 
Viet. c. 65.” 

In re Purvis, [1904] 1 Ch. 373; 73 L. J. Ch. 

[281 ; 90 L. 394 — Vaughan Williams, L.J. 

Y. PROPERTY AND CAPACITY 0E LUNATIC. 

23. Charge on Fealty — Repairs — j Permanent 
Improvements — Payment of Expenses out of 


Personalty — No power to charge general Costs in 
Lunacy — Lunacy Act, 1800 (53 & 54 Viet. c. 5), 
s. 118.] — There is no power to charge upon a 
lunatic’s real estate part of the general costs in 
the lunacy. 

Under sect. 118 of the Lunacy Act, 1890, there 
is power, if thought proper, to charge moneys 
expended, or to be expended, for the permanent 
improvement of a lunatic’s property upon the 
particular property improved. Application for 
an order to this effect should be made promptly ; 
and, indeed, the order authorising the expendi- 
ture of money in permanent improvements should 
either direct how the cost is to be ultimately 
borne, or expressly state that the question is 
reserved. In considering such an application, 
the judge will have regard to what is fair and 
right as between the real and personal estates. 

A new tenant agreed to take a farm upon a 
large agricultural estate, belonging to a lunatic, 
only upon condition that an old malt-house 
should be converted into labourers’ cottages. 

Held — that the cost of this work might pro- 
perly be regarded as incurred in the ordinary 
course of management, and that it ought not to 
be charged upon the real estate in favour of the 
personalty. 

In re Gist. [1904] 1 Ch. 398 ; 73 L. J. Ch. 251 ; 

[52 W. E. 422 ; 90 L. T. 35— C. A. 

24. Estate Duty — Realty — Duty Paid out of 
Personalty — Charge in favour of Next of Kin — 
Surplus Rents — Finance Act, 1894 (57 & 58 Yict. 
c. 30), ss. 6 (2), 9 (1), 4 (6).] — A lunatic became 
entitled under the will of a testatrix to her 
residuary real and personal estate. S.E.D., who 
was the sole executor of the testatrix and also 
the committee of the lunatic, paid the estate 
duty in respect of the real estate out of person- 
alty, but did not ' apply in Lunacy for a charge 
on the real estate. The lunatic continued to live 
for a number of years, and, after providing for 
his maintenance throughout this time there was 
a considerable amount of surplus rents, which 
would have sufficed, if so applied, to entirely 
pay the amount of the estate duty. 

The lunatic died intestate, and the next of kin 
now claimed to be entitled to a charge upon the 
lunatic’s real estate for the amount of the estate 
duty. 

Held — that any charge which might once 
have existed had become extinguished or merged, 
and that the next of kin was not now entitled to 
a charge. 

Lord Compton v. Oxenden ((1793) 2 Yes. Jun. 
261) followed. 

Decision of Farwell, J. ([1905] 2 Ch. 384 ; 74 
L. J. Ch. 689 ; 54 W. E. 73 ; 93 L. T. 153) 
affirmed. 

Ke Hole, Davies v. Witts, [1906] 1 Ch. 673 ; 

[75 L. J. Ch. 362 : 94 L. T. 451— C. A. 

25. Power of Attorney — Transfer of Shares — 1 
Donor of Power unsound of Mind,’] — A power 
of attorney for the transfer of shares executed 
by a person not at the time capable of under- 
standing its effect is void, and any transfer 
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executed in pursuance of it is a nullity ; a com- 
pany acting upon such a transfer renders itself 
liable to the donor of the power. 

A power of attorney executed by a person of 
unsound mind must be deemed invalid until 
proved to have been executed during a lucid 
interval. 

Daily Telegraph Newspaper Co., Ld. r. 

[McLaughlin. [1904] A. C. 776 : 73 L. J. p. C. 

95 ; 91 L. T. 233 ; 20 T. L. R. 674— P. C. 

26. Will — Lunatic so found by Inquisition — 
Lucid Interval — Execution of Will — Execution 
of Deed — Validity — Lunacy Act , 1890 (53 & 54 
Viet. c. 5), ss. 123, 341.] — If a lunatic so found 
by inquisition executes a will during a lucid 
interval (the inquisition not however having 
been superseded), the will may be admitted to 
probate after his death if the Court is satisfied 
that he was in fact at the date of its execution 
compos mentis. 

A deed purporting to dispose of his property, 
and executed under similar circumstances, is in 
a different position. It is entirely null and void, 
and the Court will not even recognise it to the 
extent of directing proceedings to inquire into 
the lunatic’s mental capacity at the date of its 
execution, or to perpetuate testimony on the 
point. 

Before such a deed can be validly executed, 
the inquisition must be superseded. 

Beverley's Case ((1604) 4 Rep. 123 b, 120 b) 
followed. 

Ex parte Wriyht ((1683) 1 Vein, 155) con- 
sidered. 

In re Walker, [1905] 1 Ch. 160 ; 74 L. J. Ch. 

[86 ; 53 W. B. 177 ; 91 L. T. 713— C. A. 

VI. MAINTENANCE. 

27. Foreign Asylum — Person of Unsound Mind. 

not so found Application of Property for 

Maintenance — Jurisdiction of Chancery Division 
— Lunacy Act , 1890 (53 & 54 Viet. c. 5), s . 116.] 
— A lady, absolutely entitled to a trust fund 
invested partly in India stock and partly on 
mortgage, had for some time been detained in a 
foreign asylum, being of unsound mind but not 
so found by inquisition. Upon an originating 
summons in the Chancery Division taken out in 
her name by a next friend against the trustees : — 

Held (overruling Joyce, J.) — that the matter 
need not be dealt with in Lunacy ; and, upon the 
trustees undertaking to transfer the stock into 
Court and to deposit there all deeds, it was 
ordered that, until the plaintiff’s death or further 
order, the interest should be paid to her sister, 
one of the trustees, who undertook to apply it 
for her maintenance and benefit. 

In re Carr’s Trusts, Carr r. Carr, [1904] 

[1 Ch. 792 ; 73 L. J. Ch. 459 ; 52 W. R 595 ; 

. 90 L. T. 592-0. A. 

28. Death of Lunatic— Liability of Committee 
of Person to Account — Allowance for Main- 
tenance.'] — By an order in lunacy, made in 


March, 1896, a sister and niece of the lunatic 
were appointed the committees of the person 
of the lunatic, and the official solicitor was 
appointed the committee of her estate, and 
£2,500 per annum w'as allowed in the common- 
form for the lunatic’s maintenance from January 
29th, 1896. 

The allowance was paid quarterly in advance, 
the fourth quarterly payment of £625 being made 
on October 29tb, 1.896, and on November 11th 
following the lunatic died. The executors of 
the will of the lunatic claimed from the com- 
mittees of the person repayment of a propor- 
tionate part of the last quarterly payment for 
the period subsequent to the death of the 
lunatic, or, in the alternative, an inquiry what 
sums were properly payable and paid for the 
maintenance of the lunatic between October 29th, 
1896, and her death. 

Held — that the allowance of £2,500 w T as 
sanctioned only as the provision for the main- 
tenance of the lunatic for a year taken as a 
whole, and as the whole yearly payment had 
been made, although the lunatic had not been 
maintained for a year, the executors wmre 
entitled to recover from the committees of the 
person such portion of the yearly allowance as 
could not he said to have been properly expended 
by them for the purpose of the lunatic, an 4 an 
inquiry was directed what sum should be 
allowed for the maintenance of the lunatic 
during the time she was maintained, regard 
being had to the order of March, 1896, with 
libeity to apply in chambers for the balance that 
might be found due to the lunatic’s estate. 

Strangways v. Read, [1898] 2 Ch. 419; 67 

[L. J. Ch. 581 ; 79 L. T. 245 ; 14 T. L. R. 508 ; 

46 W. R. 671 — Homer, J. 

29. Fund in Court — Payment of Dividends to 
next Friend — Application to Court in Lunacy — - 
Lunacy Act , 1890 (53 & 54 Viet. c. 5). s. 116. J — 
A lunatic not so found w r as entitled to a sum of 
£1,250, which had been paid into Court under 
the Trustee Act, 1893. Her next friend petitioned 
the Court in Chancery that an annual sum of 
£50 might be paid out to her for the mainten- 
ance of the lunatic, this sum to be provided out 
of dividends so far as they would extend. 

Held — that having regard to sect. 116 of the 
Lunacy Act, 1890, the application should have 
been made to the Court in Lunacy, that Court 
having power to make the next friend render 
periodical accounts. Liberty to amend the 
petition by entitling it in Lunacy.” 

In re Barker’s Trusts. [1904] W. N. 13— 

Joyce, J. 

30. Maintenance of Children — Xo Committee 
appointed — Brother Selling Business — Children 
Maintained out of the Proceeds — Accessaries — 
Liability of Lunatic — Right to Recover against 
Brother.] — A lunatic is not liable for money 
expended by a stranger in maintaining his 
children. 

The plaintiff w T as in 1882 placed in an asylum 
and no committee of hise‘ state was appointed ; 
his brother, however, sold his business, and, at 

21—2 
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the request of the wife, expended the proceeds 
received by him in maintaining the lunatic’s 
children. 

The plaintiff, on leaving the asylum, refused 
to ratify what had been done by his brother and 
wife, who were at that time living together. 
The jury found that the maintenance of the 
children in fact cost more than the sum received 
by the brother. 

Held — that, though the wife might be 
entitled to support herself out of such of the 
money as she received from the brother, yet the 
latter must repay the sum spent by him in main- 
taining the children. 

Bead v. Legard ((1851) 6 Ex. 636 ; 20 L. J. Ex. 
309) and Mortimore v. Wright ((1841) 6M. &W. 
482 (Excb.)) considered. 

Healing v. Healing and Another, (1903) 
[51 W. B. 221 ; 19 T. L, B. 90— Bidley, J. 

VII. CREDITORS. 

31. Charging Order — Fund in Court of Lunacy 
— Fund in Court of Chancery — Necessities of 
Lunatic.'] — When a fund is in Court in Lunacy, 
or can be got at through the Court of Lunacy, 
that Court will, in the first place, have regard to 
the necessities of the lunatic, and will only allow 
a judgment to have effect subject to making- 
proper provision for the lunatic. 

Where a charging order has been obtained 
against the interest of a lunatic in a fund in the 
Court of Chancery, the charge will be satisfied 
before the fund is ordered to be transferred to 
Lunacy. 

In re Brown, Llewellin i\ Brown, [1900] 

1 Oh. 489 ; 69 L. J. Ch. 234 ; 64 J. P. 327 ; 

48 W, B. 461 ; 82 L. T. S3— Cozens-Hardy, J. 

32. Execution Creditor — Maintenance — 
Becevver — Priority-- Lunacy Act , 1890 (53 & 54 
Viet, c . 5), ss. lie, 117, 120.]— Although the 
Court in Lunacy will not allow property in its 
custody belonging to a lunatic to be applied 
otherwise than for his benefit and will not pay 
his creditors out of it without first providing for 
him, yet the Court has no jurisdiction to interfere 
with the right of creditors to seize and sell by 
legal process property of the lunatic which at 
the time of seizure is not in the custody of the 
Court. 

Although a summons in Lunacy has been 
issued, the lunatic’s property is not withdrawn 
from legal process by a creditor until some order 
is made showing that the Grown has actually 
taken the property under its protection. 

The judgment creditor of a lunatic not so found 
by inquisition, after notice that a summons had 
been taken out under sect, 116 of the Lunacy 
Act, 1890, for the. appointment of a receiver, 
issued a fi, fa. under which the debtor’s goods 
were seized before the order had been made on 
the summons, but the receiver was appointed 
soon after. 

Held — that the sheriff being in possession of 
the goods, the execution creditor was entitled to | 
the proceeds of the sale, and that the Court had | 


no jurisdiction under sect. 117 of the Lunacy 
Act, 1890, to direct them to be applied for the 
maintenance of the lunatic in priority to the 
judgment creditors claim. 

Be Winhle ((1894) 2 Ch. 519) distinguished. 

Be Clarke, [1S98] 1 Ch. 336; 67 L. J. Ch. 

[234 ; 78 L. T. 275 ; 14 T. L. E. 274 : 46 W. B. 

337— C. A. 

33. Order in Lunacy for Payment of Debt in 
Priority — Person not detained as, nor Found, of 
Unsound Mind. — Found incapable of managing 
Affairs — Death of Lunatic — Administration of 
Estate in Chancery Decision — Effect of Order — 
Lunacy Act, 1890 (53 & 54 Viet. c. 5), ss. 116, 
117.] — H. having been found incapable of 
managing his affairs through mental infirmity 
arising from disease, an order was made under 
sect. 116 of the Lunacy Act, 1890, that his wife 
should be authorised to do such things as the 
Masters should approve for the purpose of pro- 
tecting his estate, and should exercise the powers 
of a committee of his estate. 

In 1902 she was ordered to apply certain funds 
in paying to creditors a dividend of 6d. in the 
pound. 

In 1904 another order was made that B. & Co., 
who had not previously claimed, should be 
admitted as creditors to participate in future 
dividends, and should rank in priority to other 
creditors to the extent of ($d . in the pound upon 
their debt. 

H. died before effect could be given to this 
order, and his estate was administered in the 
High Court. 

Held — that the order ceased to have effect 
on H.'s death and did not bind the High Court, 
and that in the administration B. & Co. had no 
claim to priority. 

In re Hunt, Silicate Paint Co. and Others 

[v. Hunt, [1906] 2 Ch.295 ; 75 L. J. Ch. 801 ; 

95 L. T. 600— Buckley, J. 

VIII. BREACH OF PROMISE. 

34. Promise of Marriage — Breach — Mere 
Postponement — Justification — Supervening In- 
sanity.] — A fortnight before the date fixed for 
his marriage, a man, feeling that his mind was 
giving way, wrote to his fiancee's father stating 
that the marriage could not take place at the 
date fixed. Ten days later he entered an asylum 
as a voluntary patient, and was shortly after- 
wards certified and detained as a lunatic. He 
never recovered, and died in the asylum two 
years afterwards. After his death the lady 
raised an action of damages against his testa- 
mentary trustees. 

Held— first, that the man had merely post- 
poned the marriage, and had never been able 
subsequently to fulfil his engagement, and that 
therefore the pursuer was not entitled to 
damages for breach of promise to marry ; and 
secondly, that she was not entitled to recompense 
for salary which she lost ov\ing to ill-health 
caused by her .trouble. 

Semite (per the Lord Justice Clerk), even if 
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there had been a breach of the promise, the 
breach was, in the circumstances, justifiable. 

Hall v. Wright , (1860) 29 L. J. Q. B, 43 ; 
E. B. & E., 746) commented on. 

Liddell n. Easton’s Trustees, [1907] S. C. 

, [154— Ct. of Sess. 

IX. PAUPER LUNATICS. 

See also Pooe Law. 

35 . Money in Post Office Savings Bank — 
Magistrate's Jurisdiction — Order to Seize — 
Power to State a Case — Summary Jurisdiction 
Act, 1848 (11 k 12 Viet. c. 43), s. 35 — Summary 
Jurisdiction Act , 1879 (42 & 43 Viet-, e. 49), .9.54 
— Lunacy Act , 1890 (53 k 54 Viet. c. 5), s. 299.] 
— An order can be made under sect. 299 of the 
Lunacy Act, 1890, to seize money standing in 
the lunatic’s name in the Post Office Sayings 
Bank. 

Justices acting under that section have no 
power to state a case, as they are not sitting as 
a court of summary jurisdiction. 

In ke Bethel, (1899) 63 J. P.453; 80 L. T. 

[492 ; 19 Cos C. C. 262— Div. Ct. 

36 . Person of Unsound Mind not so found by 
Inquisition — Detained as Pauper Lunatic — 
Maintenance — Application of his Small Property 
— Jurisdiction — Discretion — Lunacy • Act , 1890 
(63 k 54 Viet. c. 5), s. 299.] — A wandering 
lunatic not so found by inquisition was detained 
in a county asylum, and maintained there at the 
expense of a union. By an order of the Master 
in Lunacy, a sum exceeding £300 which had 
been found upon the lunatic’s person, and repre- 
sented his entire savings, had been lodged in 
court, with directions to raise by periodical sales 
thereout the sum of £35 a year for the mainten- 
ance of his destitute wife and daughter. The 
guardians of the union applied for a small sum 
in respect of the lunatic’s past maintenance, and 
for an allowance of £26 a year for his future 
maintenance, over and above some provision for 
the wife. 

Held — that as sect. 299 of the Lunacy Act, 
1890, only gave a power to justices to act sum- 
marily in certain cases, and did not interfere 
with the discretionary power of the lords justices 
to direct the property of the lunatic to be applied 
for his maintenance, the reasonable application 
of the guardians should be complied with. 

IN ee Tye, [1900] 1 Ch. 249 ; 69 L. J. Ch. 153 ; 

[48 W. R. 276 ; 81 L. T. 743— C. A. 

X. EOREIGrN LUNATICS. 

37. Alien temporarily resident in England — 
Inquiry into State of Mind— Jurisdiction .'] — 
The widow of a citizen of the United States of 
America and who was domiciled there came over 
to England in 1901. During the voyage and 
after arrival she manifested symptoms of insanity, 
and was placed in an asylum. It was probable 
that she had a few personal chattels in this 


country. Her property mainly consisted of real 
estate in the State of Xew Jersey. 

Held — that the Court had jurisdiction to 
direct an inquiry into her state of mind. 

In re Sottomaior ((1874) 9 Ch. 677) followed. 

In ee Bubbidge, [1902] 1 Ch. 426 ; 71 L. J. Ch. 

[271 ; 86 L. T. 331 ; IS T, L. R. 347— C. A. 

38 . English Property — Lunatic Abroad — 
English Domicil — Payment to Eoreign Committee 
— Discretion of Court.] — A lady, bom in the 
United States, married an Englishman, wffio was 
domiciled in England, and so acquired an English 
domicil. After her husband’s death she was 
confined in a lunatic asylum in Brussels, w r hence 
she was removed to an asylum in Xew York. By 
an order of the Supreme Court in Xew York she 
was adjudged incompetent to manage her affairs, 
and the plaintiffs were appointed by the Supreme 
Court of Xew York the committee of her person 
and property. She was entitled to certain moneys 
in the High Court in England and to the income 
of certain property in the hands of trustees in 
England under a settlement. The plaintiffs were 
directed by the Supreme Court of Xew York to 
take proceedings there to recover the moneys and 
income, and to give discharges for the same. 

Held — that in the exercise of the Court’s 
discretion there was no reason why the order for 
payment should not be made : the future income 
to be paid until further order, 

Didiskeim v. London and Westminster Bank 
([1900] 2 Ch. 15 ; 69 L. J. Ch. 442 ; 48 W. R. 
501 ; 82 L. T. 738 ; 16 T. L. R. 311 — C, A., 
Xo. 42, infra') considered. 

Xew Yoek Security and Trust Co. r. 

[Keyser, [1901] I Ch. 666 ; 70 L. J. Ch. 330 ; 

49 W. R. 371 ; 84 L. T. 43 : 17 T. L. R. 207— 
Cozens-Hardy, J 

39 . Committee — Locus standi of Curator Bonis 
— Lunatic Debtor — Bankruptcy Proceedings by 
Committee — Jurisdiction of Court in Lunacy over 
Proceedings — Summons for Directions — Bank - 
ruptcy Act , 1883 (46 k 47 Viet. c. 52), s. 148.] — 
Section 148 of the Bankruptcy Act, 1883, which 
says that, for the purposes of the Act, “ a lunatic 
may act by bis committee or curator bonis," does 
not mean that the lunatic may act either by his 
committee or by his curator bonis , as a matter of 
choice. It means that he may act by his com- 
mittee, if the lunacy is an English lunacy and a 
committee has been appointed, and he may act 
by a curator bonis if, there being no committee 
in England and there being a curator bonis, it is 
necessary that the bankrupt lunatic should do 
some act under the Bankruptcy Act. A curator 
bonis in Scotland is not entitled to intervene in 
English bankruptcy proceedings and, in the 
presence of the committee through whom in 
England the lunatic acts, to claim a locus standi 
to argue any question arising in the bankruptcy 
proceedings," either as to the validity of the 
petitioning creditor’s debt or upon any other 
point. Where the Court in Lunacy made an 
order which entitled and obliged the committee 
to commit an act of bankruptcy on behalf of the 
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lunatic by filing a declaration of insolvency in 
the name of the lunatic, and, if necessary, to 
present a petition, the proceedings are not to go 
on unless the committee applies to the Master in 
Lunacy by a summons for directions. 

IN EE R. S. A., [1901] 2 K. B. 32 ; 70 L. J. K. B. 

[475 ; 84 L. T. 477 ; 8 Manson, 164 — C. A. 

40 . Status of Lunacy declared by Foreign Court 
— Guardian appointed by Foreign Court — 
4i Tuteur ” — Testing of Property In Guardian — 
Payment and Transfer to Guardian.'] — Where 
application is made to the Court to direct an 
English firm holding moneys and securities of a 
foreign lunatic for payment and transfer thereof 
to the applicant, if there has been a judicial 
declaration of the status of lunacy by a com- 
petent court of the country to which the lunatic 
belongs, and if the applicant on the lunatic’s 

-behalf has, according to the laws of the lunatic’s 
country, the latter’s property vested in him in 
the sense that he has the right to retain and deal 
with it without becoming the actual owner, the 
application may properly be, and generally 
should be, granted. 

Semite, a French “tuteur” is such an 
applicant. 

In re Brown ([1895] 2 Ch. 666 ; 64 L. J. Ch. 
808 ; 44 W. It. 17; 73 L. T. 375; 12 R. 587— 
C. A.) and In re I)e Linden ([1897] 1 Ch. 453 ; 
66 L. J. Ch. 295 ; 45 W. R. 342 ; 76 L. T. 180— 
Stirling, J.) followed. 

Didish elm v. London and Westminster Bank 
((1899), 81 L. T. 108 ; 15 T. L. R. 457— North, J.. 
see No. 42, infra') distinguished. 

Thibet v. Chalmees, Gutheie & Co., [1900] 

[1 Ch. 80 ; 69 L. J. Ch. 122 ; 48 W. It. 148 ; 

81 L. T. 511 — Kekewich, J. 

41 . Transfer of Stock to Curator — Lunatic 
Itesldent out of the Jurisdiction — Appointment of 
Curator — Stock standing In name of Lunatic in 
England — Discretion of Court — Evidence as to 
Proposed Application of the Stock — Lunacy Act, 
1890 (53 Viet. c. 5), s, 134.] — A curator of the 
property of a person of unsound mind, who is 
resident out of the jurisdiction, duly appointed 
in accordance with the law of the place where 
the lunatic is residing, is not entitled, as of right, 
to have stock standing in the name of the lunatic 
in this country transferred to him under sect. 134 
of the Lunacy Act, 1890 ; but the Court here has 
a discretion as to whether or not it will exercise 
the jurisdiction thereby conferred on it, and the 
curator must first adduce evidence to show that 
the fund is required for the maintenance of the 
lunatic, according to the law of the place where 
he is residing, and the grounds upon which the 
transfer of the stock should be made. 

RE Knight, [1898] 1 Ch. 257 ; 67 L. J. Ch. 136 ; 

[77 L. T. 773 ; 46 W. R. 289— C. A. 

42 . Property at English Bank — Person of 
unsound Mind resident in Belgium— Bight of 
Administrateur Proviso] re to sue Bank — Private 


International Law — Lunacy Act, 1890 (53 & 54 
Viet. c. 5), ss. 117, 134.] — A foreign curator or 
administrateur provisoire may be a proper next 
friend of the person whose curator he is. 
Security for costs from such a next friend might 
be required if he were resident abroad. No suit 
can be stayed simply because the next friend 
fills an official position in a foreign country. 

An action or suit can be successfully main- 
tained, if brought in the name of a lunatic not 
so found by inquisition, without the sanction of 
the Crown. Until the Crown interferes, or until 
its interference is invoked by a petition for an 
inquisition or by an application for the appoint- 
ment of a receiver, the prerogative of the Crown 
has no practical legal effect. 

When a lunatic is absolutely entitled to trust 
money and his title is clear, and a person is duly 
appointed by a competent authority to get in 
such money for the lunatic and his authority to 
act for the lunatic is clear, the Court has no dis- 
cretion to refuse payment. 

On general principles of private international 
law, the Courts of this country are bound to 
recognise the authority conferred on an alien 
domiciled abroad by a foreign Court, unless 
lunacy proceedings in this country prevent them 
from doing so. 

An alteration in the status of a lunatic appears 
to be necessary in order to enable the Court in 
Lunacy to exercise the jurisdiction conferred 
upon it by sect. 134 of the Lunacy Act, 1890 ; 
but it does not follow that persons, whose status 
has not been altered by their being judicially 
declared lunatic, cannot sue by themselves by a 
next friend for the recovery of their own 
property. 

G-. died in 1892, leaving large property, and 
his widow then domiciled and resident in 
Belgium, partly in her own right and partly 
as administratrix of her husband, had a large 
number of securities deposited with the defendant 
bank. 

In 1893 the widow gave the bank directions 
to hold on her behalf. 

In 1897 she became of unsound mind, and 
certain proceedings were taken under which D. 
was appointed in 1899 an administrateur provi- 
soire by the Belgian Court of First Instance. U., 
as administrateur provisoire and administrat< r 
de bonis non to G., asked for an order that the 
bank should deliver all the property it held for 
the widow, either in her own right or as adminis- 
tratrix of her husband. 

Held — that the order should be made, and 
that the Belgian Court having had jurisdiction 
to make the order which it made, the bank 
would have a perfectly good defence to any 
action which the lunatic could bring against it, 
either by another next friend or by another 
official curator, or by herself if she should 
recover. 

Scott v. Bentley ((1855), 1 K. & J. 281; 24 
L. J. Ch. 244 ; 1 Jur. (N.s.) 394 ; 3 W. R. 280) 
approved. 

In re Barlow's Will (1887), 36 Ch. D. 287 ; 
56 L. J. Ch. 795 ; 35 W. R. 737 ; 57 L. T. 95— 
C. A.) discussed. 
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Foreign Lunatics— Continued. 

Judgment of North, J. (81 L. T. 108 : 15 T. L. 
E. 457), reversed. 

Didisheim v. London and Westminster 
[Bank, [1900] 2 Ch. 15 ; 69 L. J. Ch. 442 ; 
48 W. R. 501 ; 82 L. T. 738 ; 16 T. L. R. 311— 

C. A. 

And see No. 38, supra. 

43. Transfer of Stork to Curator — Discretion 
of Court — Special Circumstances — Lunacy Act , 
1890 (53 & 54 Viet. c. 5), s. 134.] — Under the 
special circumstances of the case the Court, 
under sect. 134 of the Lunacy Act, 1890, made 
an order for "the transfer of English stocks and 
shares standing in the name of a lunatic resident 
in France to the curator of such lunatic, although 
the stocks, Ac., were not required for the lunatic’s 
maintenance. - 

In re Mias ((1857) 3 Mac. G. 234) fol- 
lowed. 

In RE De Larragoiti, [1907] 2 Ch. 14 ; 76 L. J. 

[Ch. 483 ; 96 L. T. 86*2— C. A. 


MACHINERY. 

See Factories and Workshops : 
Negligence ; Rates and Rating. 
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III. Procedure 663 

IV. Appeals. 

(a) To Quarter Sessions . . 667 

(V) By Special Case . . . 669 

I. DISQUALIFICATION OF JUSTICES. 

And see Intoxicating Liquors, Nos. 3, 
4, 5, 38, 57. 

1. Bias — Interest — Charge against Ungual i fed 
Person for acting as Solicitor — Prosecution by 
Incorporated Law Society — Member of Society 
sitting as Justice .] — A justice of the peace is not 
disqualified, by reason of the fact that he is a 
member of the Incorporated Law Society, from 
adjudicating upon a case where the accused is 
charged with wilfully and falsely pretending to 
be a solicitor, and where the proceedings are 
taken by the Incorporated Law Society. 

Reg. i\ Burton, Ex Parte Young, [1897] 

[2 Q. B. 468 ; 18 Cox, C. C. 647 ; 61 J. P. 

727; 66 L. J. Q. B. 831 ; 77 L. T. 364; 18 
T. L. R. 587 ; 46 W. R. 127— Div. Ct, 

2. Bias — l7iterest — Ex officio Trustee of In- 
stitution interested.] — The eomplainer was 
charged before the Burgh Court of Port 


Glasgow with having committed malicious mis- 
chief in the Moffat Public Library. The magis- 
trate who heard the charge, and found the 
eomplainer guilty, was an ew officio trustee of 
the said library, and a suspension of the convic- 
tion was afterwards sought, on the ground that 
it w’as pronounced by a magistrate who was 
personally interested and a trustee of the pro- 
perty damaged. 

Held — that the magistrate was not dis- 
qualified. 

Wildridge v. Anderson, (1898) 25 R. 27 ; 

[35 Sc. L. R. 125. — Ct. of Sess. 

3. Bias — Membership of Temperance Associa- 
tion — Engaging a Solicitor to Oppose Licence .] — 
Upon an application by F. for a publican's 
licence three of the justices composing the 
quarter sessions were subscribers to the funds of 
an association whose objects were to secure a 
diminution in the number of licenced houses, 
and to organise strong opposition to licensing 
applications, and whose solicitor actually attended 
the sessions and opposed, in the name of local 
objectors, the granting of this and other licensing 
applications. A fourth justice was member of a 
firm who had subscribed to the funds of the 
association, and two others, A. and B., were 
members of the executive committee of the 
association, which, before each licensing sessions, 
decided upon the licensing applications to be 
opposed, and directed their solicitor to oppose 
F.'s application. A. was not proved to have 
been a party to this decision. B. was present, 
but exerted his influence in favour of allowing 
F.’s application to pass without opposition, but 
during the hearing at the sessions he decided to 
vote against it. It was the practice of the 
executive committee before each licensing ses- 
sions to send circulars to over one hundred 
magistrates apprising them of the dates, with a 
view to insuring their attendance. 

Held— that, no disqualification attached to 
any of the justices from taking part in the 
determination of F.’s application. 

Held, also (Barton, J., dissenting), that a 
justice in opposing, or retaining a solicitor to 
oppose, a licensing application is not thereby 
disqualified from hearing and determining the 
application as a member of the licensing 
authority. 

Rex v. Dublin J J., [1904] 2 Ir.R. 75 — K. B. D. 

4. Bias — Signing Petition .] — On a rule nisi 
for a cerfiorari to quash a licence granted by 
two licensing justices, it appeared that one of 
the justices had previously signed a petition in 
favour of granting a grocers licence to the 
grantee. He had been especially asked by the 
clerk to attend the court, because without him 
there would not have been a quorum. He had 
no knowledge- that this particular application 
was coming on, as it did, after some other 
business had been disposed of ; and that he had 
no maimer of interest in granting or refusing the 
licence. As a matter of fact, the Court had not 
looked at the petition containing the justice’s 
signature. 
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Disqualification of Justices — Continued. 

Held— that there was no ground for suggest- 
ing bias oil the part of the justice. Rule dis- 
charged. 

Reg. r. Taylor, Ex parte Vogwill, (189S) 
[14 T. L. R. 185.— Hiv. Ct. 

5. Clerk to Justices — Practising Solicitor — 
Clerk accepting Office of Justice — Right to Sit 
as Justice — Local Government Act, 1894 (56 & 57 
Viet. c. 78), s. 22 — Justices' Qualification Act , 
1871 (3d & 35 Viet. c. IS), s. 1.] — The offices of 
justice of the peace and justices’ clerk are 
incompatible offices, and cannot both be held by 
the same person ; and, consequently, as the office 
of justices’ clerk is one which the holder thereof 
can resign of his own motion, such office is ipso 
facto vacated by the holder accepting the office 
of justice. 

A person, while clerk to the justices of a petty 
sessional division, accepted the office of mayor 
of the borough, and thereby, by virtue of sect. 22 
of the Local Government Act, 1894, became esc 
officio a justice of the peace for the county, and 
upon the hearing of a certain charge, which 
resulted in a conviction, lie sat as one of the 
justices who adjudicated upon the charge, being 
at the time clerk to the same justices and in 
receipt of a salary as such clerk ; and such 
person had also been a solicitor practising in the 
borough, but he had retired from practice for 
some years, assigning his business to certain 
relations under an agreement by which lie was 
to receive a yearly sum from the firm, and at the 
date of the conviction in question he had ceased 
to take out his certificate as a solicitor. 

Held — that such person by his acceptance of 
the office of mayor, and thereby of the office of 
justice, had vacated his office as clerk to the 
justices, and that he was therefore qualified to 
sit as a justice, and that, as he had ceased to 
practise as a solicitor, he did not come within 
the disqualification in sect. 1 of the Justices’ 
Qualification Act, 1871, as a practising solicitor. 

Reg. r. Douglas, [1898] 1 Q. B. 560 ; 62 J. P. 

[277 ; 67 L. J. Q. B. 406 ; 78 L. T. 198 ; 14 
T. L. R. 267 ; 46 W. R. 377— C. A. 

6 . Licensing Appeal — Justices whose Order 
appealed against.] — Upon the hearing of a 
licensing appeal at quarter sessions from an order 
of licensing justices refusing to renew a licence, 
two of the licensing justices who were parties to 
the refusal of the renewal of the licence, sat on 
the bench at quarter sessions during the hearing 
of the appeal ; they retired with the other 
justices when considering the decision, and they 
returned into Court and sat on the bench when 
the decision was given dismissing the appeal. 
They made affidavits jointly with the chairman 
of quarter sessions to the effect that they took no 
part whatever, in Couit or when the justices 
retired to consider their decision, in the decision 
that was given. 

Held — that the justices being disqualified 
from acting on the appeal, their mere piesence 
on the bench, even though they took no part in 
the proceedings, rendered the proceedings of the 


Court of quarter sessions irregular, and the order 
was, therefore, invalid, and the appeal must be 
rc-hcard. 

Rex r. Lancashire JJ., (1906) 75 L. J. K. R. 

[198 ; 70 J. P. 337 ; 94 L. T. 481— Div. Ct. 

7. Rating Appeal — Possibility of Bias — Mem- 
bership of Assessment Committee.’] — A rule nisi 
was obtained for a certiorari to quash the judg- 
ment of the quarter sessions for the county of 
London on an appeal against an assessment on 
the ground that one of the magistrates who took 
part in the judgment was chairman of the assess- 
ment committee of a borough in London, other 
than the assessment committee whose decision 
was appealed against, and that he was, therefore, 
disqualified by interest or possibility of bias. 

Held — that the test to be applied was that 
justice should be administered by persons who 
could not reasonably be suspected of being 
biassed, and that the rule must- be discharged, 
since, on the application of this test, there was 
no ground for thinking that the facts showed 
| any interest or any possibility of bias on the part 
| of the magistrate in question. 

! Rex r. London JJ., Ex parte South Metro- 
! [POLITAN gas Co., (1907) 97 L. T. 716 ; 71 

J. P. 476 : 23 T. L. R. 726 ; 5 L. G. R. 1064— 

Div. Ct, 

Affirmed (1908) 98 T. L. R. 519 ; 72 J. P. 137 

— C. A. 

IT. JURISDICTION AND POWERS OP JUS- 
TICES. 

And see Animals; Highways, 160 ; In- 
surance, 57, 59 ; Intoxicating 
Liquors, 10 ; Lunatics, 35, 36. 

8. Action against Justice — Wrongful Distress 
— Excess of Jurisdiction shown on Summons — 
Allegation' of Malice and leant of reasonable and 
probable Cause- Justices Protection Act, 1848 
(11 & 12 Viet, c. 44), 88. 1, 2.] — A summons was 
taken out against the appellant for unlawfully 
neglecting to cause his child to be vaccinated, 
within six- months after its birth, contrary to 
the provisions of the Vaccination Acts. As the 

I date of the child’s birth was given on the sum- 
j mons as April 19th, 1901, and the summons was 
! dated February 3rd, 1903, it appeared on the 
face of the summons that the child was then 
more than eighteen months old. By sect. 11 of 
the Vaccination Act, 1871, the information or 
complaint must be laid within twelve months of 
the above-mentioned offence, and the offence is 
complete at the expiration of six months from 
birth. The respondent, a metropolitan police 
magistrate, convicted the appellant, and the fine 
then imposed not having been paid, issued a 
warrant of distress, which was levied on the 
goods of the appellant. The conviction was sub- 
sequently quashed by the High Court, and the 
appellant brought an action in the county court 
against the respondent for wrongful distiess. 
Evidence was given that the clerk on the hearing 
of the charge had said to the appellant : Have 
you had your children vaccinated according to 
law ? and that the appellant had answered, No. 
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The county court judge left three questions to 
the jury. (1) Was the want of jurisdiction 
brought to the notice of the respondent at the 
hearing of the summons ? Answer. — No. (2) Was 
the age of the children apart from its being on 
the summons at any time brought to the notice 
of the respondent ? Answer. — No. (3) What 
damage did the appellant suffer by the issue of 
the warrant? Answer. — Nominal damages £10. 
Of these findings judgment was entered for the 
respondent. 

Held, on appeal, that questions 1 and 2 
were not material. The action was one of tres- 
pass, and no allegation of malice or want of 
reasonable and probable cause was necessary by 
reason of sect. 2 of the Justices Protection Act, 
1818, as the respondent had acted in excess of 
his jurisdiction, and that fact appeared on the 
face of the summons. The appellant could not 
be taken to have pleaded guilty. Judgment 
would therefore be entered for the appellant for 
£10, as he elected that course in preference to a 
new trial. 

Polley v. Eordham, (1904) (2) £8 J. P. 504 ; 20 
[T. L. R. 639 ; 91 L. T. 525— Div. Ct. 

9. Adjournment — Power to Adjourn Indictable 
Case — Charge of Libel — Prospect of Settlement — 
Indictable Offences Act , 1848 (11 & 12 Viet. 
c. 42), s. 21.] — Upon a summons for libel if an 
apology and settlement are in prospect and are 
likely to be facilitated by an adjournment, the 
justices have power to adjourn the case for more 
than eight days if the defendant has never j 
surrendered to, or been detained in custody, i 
provided that they do not decline to exercise ! 
jurisdiction and do not take extra-judicial matteis 
into consideration . 

Rex v. Southampton JJ., Ex parte Lebern, 
[(1907) 71 J. P. 332 ; 96 L. T. 697— Div. Ct. 

10. Agreement to Tax Costs out of Sessions — 
Power of subsequent Court of Quarter Sessions to 
review Taxation .] — Where costs, incurred in an 
appeal to quarter sessions, have been by agree- 
ment taxed out of sessions, a subsequent court of 
quarter sessions has no jurisdiction to review the 
taxation. 

Blackpool Tower Co., Ld. v . Fylde Union, 
[(1903) 67 J. P. 379— Qr. Sess. 

11. Bench equally divided in Opinion — Dis- 
missal of Information — Effect of.] — A. was sum- 
moned for an offence under sect. 3 of the Public 
Health (Buildings in Streets) Act, 1888, in build- 
ing a house, the front wall of which projected 
beyond the building line. At the hearing the 
justices were equally divided in opinion, and on 
the advice of their clerk the chairman dismissed 
the information. A second information was 
subsequently laid in precisely the same terms, 
save that the period for which penalties were 
claimed was different from that in the first. 
The justices convicted. 

Held — that the dismissal of the first informa- 
tion was a good dismissal, although the justices 
were equally divided. 


Held, further, that such dismissal decided 
that the erection of the house was not an offence, 
under sect. 3, and that the continuing of that 
erection could therefore not be an offence. 

Kinnis v. Graves, (1898) 67 L. J. Q. B. 583 ,* 
[78 L. T. 502 ; 46 W. E. 480— Div. Ct. 

12. Bench equally divided in Opinion — Re- 
fusal to Dismiss — Adjournment for re-hearing — 
Summary Jurisdiction Act , 1848 (11 & 12 Viet. 
c. 43), s. 16 — Summary Jurisdiction Act, 1879 
(42 &; 43 Viet. c. 49), s. 20 (11).] — An information 
was preferred against the appellant on August 
18th, 1903, before two justices, who retired to 
consider their decision, and on their return 

I announced in open court that they were divided 
in opinion. They were asked on behalf of the 
appellant to dismiss the summons, but they 
refused, and decided to adjourn it to a future 
date, when they and other justices on the rota 
would be convened to re-hear the information. 
The information came on for re-hearing on 
September 15th, 1903. The jurisdiction of the 
justices was objected to on behalf of the 
appellant. 

Held — that the justices had jurisdiction on 
the first occasion to adjourn the summons, and 
were not bound to dismiss it, 

BAGG v. COLQUHOUN, [1904] 1 K. B. 554 ; 7S 

[L. J. K. B. 272 ; Q8 J. P. 159 . 52 W. E. 494 ; 

90 L. T. 386 ; 20 Cox, C. C. 605— Div. Ct. 

13. Binding Over to Keep the Peace — i\b Cross 
Summons — Poicer to Bind Over Complainant as. 
icell as Defendant — Summary Jurisdiction Act r 
1879 (42 & 43 Viet. c. 49), s. 25.] — A complainant 

! took out a summons for an order binding the 
I defendant over to keep the peace, and the 
| justices on its appearing to them that the com- 
I plainant had himself used towards the defendant 
; threats calculated to lead to a breach of the peace, 

I and that there was a real danger of a breach of 
! the peace on the part of both complainant and 
I defendant, bound over both parties to keep the 
! peace. 

Held — that the Court would not, on the 
! application of the complainant, quash the order 
! against him on the ground that no information 
i was laid or summons issued against him, the 
! Court being satisfied that before the making of 
i the Older the complainant had notice as to what 
| the result of the proceedings would probably be,, 
nor would it quash the order on the ground that 
it did not allege that the defendant stated on 
oath that he went in bodily tear, since the 
recognisance had been entered into by the com- 
plainant without protest. 

Rex v. Wilkins and Others, [1907] 2 K. B. 

[380 ; 76 L. J. K. B. 722 ; 71 J. P. 327 ; 96- 
L. T. 721— Div. Ct. 

.14. Discretion to Issue Summons —Proceedings 
against Jesuits — Roman Catholic Relief Act, 1829’ 
(10 Geo. 4, c. 7), s. 34 — Indictable Offences Act r 
1848 (11 & 12 Viet, c. 42), s. 9.]— Upon an infor- 
mation under sect. 34 of the Roman Catholic 
Relief Act, 1829, against certain persons, charg- 
ing them with having been admitted and become 
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Jesuits within the United Kingdom, the magis- 
trate, in the exercise of his discretion, refused to 
grant a summons, taking into consideration the 
fact that the penalties imposed by the Act had 
never been put in force, that the object of the 
Act was to get Jesuits out of the country and 
not to punish criminally individual Jesuits, and 
that it was a matter in which, in the circum- 
stances, proceedings should be instituted by the 
Crown and not by a private individual. Upon 
an application for a 'mandamus to the magistrate 
to hear and determine the application for a 
summons : — 

The Court refused to interfere with the 
exercise of the magistrate’s discretion. 

Hex v. Kennedy, (1902) 50 W. R. 633 ; 86 L. T. 
[753 ; 18 T. L. R. 557 ; 20 Cox, C. C. 230— 

Div. Ct. 

15 . Jurisdiction — Claim of Right — Tenant 
against Landlord — Wilf ul Damage to Property — 
Act done “ under a fair and reasonable Supposi- 
tion ” — Malicious Damage Act , 1861 (24 & 25 
Viet. c. 97), $.52.] — By the Malicious Damage 
Act, 1861, “whosoever shall wilfully or mali- 
ciously commit any damage, injury or spoil to or 
upon any real or personal property whatsoever, 
either of a public or private nature,” may be 
convicted before a justice of the peace, and 
imprisoned and fined, “ provided, that nothing 
herein contained shall extend to any case where 
the party acted under a fair and reasonable 
supposition that he had a right to do the act 
complained of,” &c. 

The claimants were the tenants of the respon- 
dents, who owned the land over which the right 
was claimed. The claimants had several times 
pulled down a hedge in pursuance of a supposed 
right of pasture on a down held in undivided 
shares by the respondents. 

Held — that the claimants could have no right 
by prescription against the landlords, but only 
by the teims of their leases, which gave no such 
rights, and that a claim outside those leases was 
clearly impossible, and the parties did not act 
under a fair and reasonable supposition that they 
had a right to do the act complained of. 

W cite v. Least ((1872), L. R. 7 Q. B. 353 ; 41 
L. J. M. C. 81 ; 26 L. T. (N.S.) 611 ; 36 J. P. 36) 
followed. 

Brooks and Another v. Hamlyn and 

[Others, (1900) 63 J. P. 215 ; 79 L. T. 734 ; 

19 Cox, C. C. 231— Div. Ct. 

16 . Jurisdiction — Claim of Title to “ Interest 
inland ” — Commoners — Assaults while objecting 
to User , of Might of Common — Offences against 
the Person Act , 1861 (24 k 25* Viet. c. 100), 
■$. 46.] — The proviso to sect. 46 of the Offences 
.against the Person Act, 1861, must be read so 
that the word “ title” governs not only the 
words “lands, tenements or hereditaments,” 
but also the words “any interest therein or 
accruing therefrom,” 

The complainant and the defendant both had 
rights of common over a certain piece of land, 
and for two or three days before the assault 


complained of, the complainant had been engaged 
in carting across the grass of the land in a way 
the defendant objected to. It did not appear 
that the defendant had given any notice of his 
objection to the complainant, or had raised any 
question as to what he was doing, until the day 
in question, when, the complainant being then 
in the aet of carting turnips across the grass, the 
defendant, after some remonstrance, assaulted 
him by striking him with a whip. The com- 
plainant summoned the defendant for this 
assault, and at the hearing the defendant took 
the objection that the jurisdiction of the justices 
was ousted on the ground that the case raised a 
question as to an interest in land. The justices 
were of opinion that the objection was a 
frivolous one, and that they ought not to give 
effect to- it, and they convicted the defendant. 

Held — that no question of a right in either 
one or other party arose ; that it was merely a 
question of an assault being committed at a place 
where both parties had a right to be ; and that 
the justices were right. 

Rex v. French, [1902] 1 K. B. 637 ; 71 L. J. 
TK. B. 382 ; 66 J. P. 487 ; 50 W. R. 555 ; 86 
L. T. 587 ; 18 T. L. R. 440 ; 20 Cox, C. C. 200 

— Div. Ct. 

18 . Jurisdiction — Transfer of Part of one. 
County to another County — Effect on Jurisdiction 
of Justices — County Police Act , 1840 (3 k 4 Viet. 
c. 88), ,s\ 2.] — Where there is a transfer of a part 
of a county to another county by agreement 
between the justices of the two counties, in 
pursuance of sect. 2 of the County Police Act, 
1840, the jurisdiction to administer the licensing 
laws within the transferred portion of the county 
is not transferred, but remains with the justices 
of the district of which it formed part prior to 
the transfer. 

Reg. v. Justices of Worcestershire ; Reg. 
[r. Justices of Warwickshire, f 1890] 1 
Q. B. 59 ; 68 L. J. Q. B. 109 ; 62 J. P. 836 ; 47 
W. R. 135 ; 79 L. T. 393 ; 15 T. L. R. 45 ; 19 
Cox, C. C. 198— C. A. 

19. Local Jurisdiction — Petty Sessional Divi- 
sion — Rural District in several Divisions — 
Division of Counties Act , 1828 (9 Geo. 4, 
c. 43), s. 6 — Poor Law Amendment Act , 1851, 
(14 & 15 Viet: c. 105), s. 9. — Public Health 
Act , 1875 (38 & 39 Viet. c. 55), s. 231.] — 
Where a rural district council extends into 
several petty sessional divisions, the justices 
of the county sitting in any of those divisions 
have jurisdiction to hear a complaint preferred 
by the council against overseers who are over- 
seers of a parish situate in another division, and 
who are resident in that other division, for 
neglecting to pay in obedience to an order of the 
council from a separate rate to be levied in 
accordance with sect. 230 of the Public Health 
Act, 1875, a contribution required by the council 
for the performance of their duties. 

Caistor Rural District Council v. Taylor 
[( 1907) 71 J. P. 310 ; 97 L. T. 281 ; 5 L.G-.R. 
L 767— Div. Ct. 
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20. Objection to Jurisdiction not taken before 
Justices — Costs,'] — The objection that there was 
no jurisdiction in the justices may be taken 
before the divisional Court, although it was not 

"taken before the justices, and no question has 
been left by the justices on the point. 

But as a rule the party succeeding on such a 
point must pay the costs thrown away by his 
failure to take it at the proper time. 

Knight v. IMliioell ((1874) L. R. 9 Q. B. 412 : 
43 L. J. M. C. 113 ; 38 J. P. 470 ; 30 L. T. 359) 
followed. 

London, Edinburgh and Glasgow Assur- 
ance Co. Ld. v. Partington, (1903) 67 

J. P. 255 ; 88 L. T. 732 ; 19 T. L. R. 389— 

Div. Ct. 

21 . Bight to preside at Petty Sessions- — Muni- 
cipal Borough without a Bench of Magistrates or 
Quarter Sessions — Might of Mayor to preside at 
Petty Sessions dealing with Offence committed in 
Borough, token Summons signed by County Justice 
— County Business — Municipal Corporation Act, 
1882 (45 & 46 Viet. c. 50), s. 155.] — In a recently 
incorporated borough, which had not a separate 
commission for the peace nor a separate court of 
quarter sessions, and in which petty sessional 
courts were held by the county justices precisely 
in the same manner as before the corporation, 
the business before a petty sessions included a 
summons signed by a county justice on an 
information against a person for throwing stones 
in the borough ; and on the case being called on, 
the mayor of the borough claimed the right to 
take the chair, on the ground that the business 
was business of the borough. The justices present 
objected, and the mayor brought an action to 
obtain a declaration that he had a right in such 
a case to preside. 

Held— that the effect or the issue of a sum- 
mons by a county justice was, in such a case, to 
make the matter county and not borough busi- 
ness, and that in such a case the justices were 
not acting in relation to the business of the 
borough, within the meaning of the Municipal 
Corporation Act, 1882, s. 155 (the business 
having been already appropriated as county 
business) and consequently the mayor was not 
entitled to preside. “ When a magisterial case 
has been earmarked as county or borough busi- 
ness by the issue of a summons to appear before 
the county or borough justices, the county or 
borough justices, as the case may be, have seisin 
of it, and the other body of justices, though 
having concurrent jurisdiction, cannot intercept 
such case.” 

Lawson v. Reynolds, [1904] 1 Ch. 718 ; 73 

[L. J. Ch. 451 ; 68 J. P. 254 ; 52 W. R. 375 ; 

90 L. T. 278 ; 20 T. L. R. 293 ; 2 L. G. R. 749- 

Ear well, J. 

22 . Test Case — Dismissed — Justices being 
h equally Divided — Res judicata.]— A large num- 
ber of summonses were issued by the Harton Coal 
Co. against their workmen under the Employers 
•and Workmen Act, 1875, claiming damages for 
wrongfully leaving their employment. It was j 


agreed that one of the cases, when heard by the 
justices, should be treated as a test case, and 
should decide the others. 

On the hearing of this particular case the 
justices were equally divided and the summons 
was dismissed. 

Held — that this determination of the proposed 
test case was not within the contemplation of 
the above agreement, and that the decision 
therein referred to meant a decision on the 
merits, and that the justices were not, there- 
fore, precluded from hearing one of the other 
summonses. ^ 

Reg. r. Wardle, Ex parte Burrows, fl898) 
[14 T. L. R. 424— Div. Ct, 

23 . Trifling Offence — Baiting Bread on 
Sunday — Dismissal of Information — Pre Ho its 
Convictions — Summary Jurisdiction Act , 1879 
(42 & 43 Yict. c. 49), s. 16.] — The respondent was 
summoned under 3 Geo. 3. c. cvi., s. 16, for 
baking bread on Sunday. The magistrate thought 
the offence proved was of so trifling a nature that 
he dismissed the information and refused to 
receive evidence of former convictions. 

Held — that there was no reason why the 
magistrate in this case could not avail himself 
of the power given him of dismissing the infor- 
mation under sect. 16 of the Summary Jurisdic- 
tion Act, 1879. The section was not only intended 
to apply in case of first convictions. 

Vinters r. Freedman, (1902) 71 L. J. K. B. 

[48 ; 66 J. P. 135 ; 85 L. T. 628 ; 18 T. L. R. 

77 ; 20 Cox, C. C. 197— Div. Ct. 

24 . Trifling offence— Selling Liquor 'without 
Licence — Summary Jurisdiction Act, 1879 (42 fc 
43 Viet. c. 49), ,s\ 16.] — The High Court may 
interfere when justices wrongly deal with ail 
offence as one 4i of a trifling nature.” 

Justices ought not to regard it as a trifling 
offence for an incoming tenant of an inn to sell 
beer for nine days without a licence merely 
because there were no sessions at which he 
could apply for a temporary transfer. 

Barnard v. Barton and Others. [1906] 1 

[K. B. 357 ; 75 L. J. K. B. 326 ; 69 J. P. 2d I ; 

92 iu 1\ 859; 20 Cor. 870— Div. Ct. 

25 . Trifling Offence — Sewage Discharged into 
i a Stream — Xegotiations Pending between Comer- 
\ vancy Board and Urban District Council — Dis- 
missal of Information — Jurisdiction of J ust ices — • 
Summary Jurisdiction Act, 1879 (42 & 43 Viet. 
c . 49), s. 16.] — The appellants, in January, 1902, 
gave notice to the respondents to discontinue 
the flow .of sewage into a tributary of the river 
Lee, within the districts of the respondents. 
Negotiations were entered into between the 
appellants and respondents, and meanwhile the 
sewage was permitted to flow into the tributary 
as before. On November 1st 1904, the respon- 
dents were served with a summons for failing to 
comply with the notice. Before the hearing of 
the summons measures were taken by the respon- 
dents to discontinue the flow of sewage. The 
hearing of the summons was adjourned for six 
months, and finally came on on May 25th, 1905, 
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when the magistrates dismissed the information 
having regard to the negotiations between the 
parties subsequent to the seiviee of the notice, 
and the steps taken by the respondents subse- 
quent to the service of the summons. 

Held — that the, fact that there had been 
negotiations between the parties did not justify 
the justices in refusing to convict, and that 
the case must go back for their further 
consideration 

Held, further, that although, pr'rnd facie , 
the discharge of sewage into a river cannot be 
regarded as a trival offence within the meaning 
of sect. lG of the Summary Jurisdiction Act, 
1879, yet, if the evidence before the justices on 
the rehearing appeared to them to warrant their 
fo doing, it would be open to them to act under 
that section, but that they must not allow their 
judgment io be influenced by the fact that 
there had been negotiations between the 
parties. 

Lee Conservancy Board i\ Bishop's Stort- 

[ford Urban District Council, (1906) 70 
J. P. 244 ; 4 L. Ct. R. 041— Div. Ct. 

III. PROCEDURE. 

26. Costs — Payment by Treasurer of County 
Fund — “ Place ” — Vagrant Act, 1824 (5 Geo. 4, 
c. 83), s. 9. ] — The appellants were alleged to have 
committed an offence against the Vagrant Act, 
1824, and were convicted before the justice of 
the County borough of Huddersfield ; but on 
appeal to the quarter sessions, to which an appeal 
lay under sect. 14 of the Act, the conviction was 
quashed, and an order was made for payment of 
the costs of the appellant and also of the respon- 
dent, a police inspector, by the treasurer of the 
borough of Huddersfield. 

Held — that the order should have been made 
on the treasurer of the county fund ; that the 
word “place” in sect. 9 of the Vagrant Act, 
1824, must he held to mean a place having a 
separate court of quarter sessions. 

Reg. v. West Riding Justices, [1900] 1 Q. B. 

[291 ; 69 L. J. Q. B. 13 ; 16 T. L. It. 4— Div. Ct. 

27 . Conviction — Form — Variance between 
Information and Conviction — Seals of Justices — 
Poioer of Amendment - - Summary Jurisdiction 
Act , 1848 (11 & 12 Viet, r. 43), ,s\s*. i, 14— Quarter 
Sessions Act , 1849 (12 & 13 Viet. c. 45), s. 7.] — 
On an information and summons charging the 
defendant with unlawfully exposing to view in 
a window a certain indecent exhibition, this 
being an offence for which a penalty of 40,s\ may 
be imposed under sect. 28 of the Town Police 
Clauses Act, 1847, it was stated on behalf of the 
prosecution at the hearing that the proceedings 
were taken under the Vagrancy Act, 1824, under 
which, as amended by sect. 2 of the Vagrancy 
Act, 1838, the offence of “wilfully” exposing 
such an exhibition to public view in the window 
of any shop, situate in any street, is punishable 
with a fine of £25, but objection was not taken 
before the justices on behalf of the defendant to 
the absence of the word “wilfully” from the 


summons. The justices convicted the defendant 
of “ wilfully ” exposing an indecent exhibition 
to public view, and fined him £20, and signed 
the conviction but did not seal it with their 
seals. 

Held — that the Court would not quash the 
conviction, as the objection was not taken at the 
hearing, and no information is necessary if the 
defendant is before the justices, and as the Court 
had power under the Quarter Sessions Act, 1849, 
sect. 7, to amend the conviction with regard to 
the omission of the seals of the justices. 

Rex v. Tabrum and Another, (1907) 71 J. P. 

[325 ; 97 L. T. 551 ; 23 T. L. R. 474— 

Div. Ct. 

28. Conviction— Summons — Distinct Offences 
charged — Defendant convicted- generally .] — M. 
was charged on summons for that, without being 
duly authorised, he did go and enter upon the 
lands of the complainant, provided with a gun, 
to look for, set, spring, start, follow, shoot, course, 
hunt, or otherwise pursue, take, or destroy, game 
(in the words of the statute infringed). An order 
was made by the justices, “ defendant duly 
convicted and ordered to pay,” &c. 

Held — that the conviction wasbad ? inasmuch 
as several distinct offences were charged, and it 
did not appear of which the defendant was. 
convicted. 

Rex v. Donegal JJ., [1907] 2 Ir. R. 386— 

[K. B. Div. 

29. Different Offences charged — Hearing of 
all Information before decision of first — Con- 
viction on first Information — Legality of 
Conviction.] — Three informations were preferred 
at petty sessions against a beerhouse-keeper for 
breaches of the Licensing Acts. At the con- 
clusion of the first case the justices postponed 
their decision thereon and proceeded to hear the 
other informations, which related to different 
charges committed on a different day, and they 
dismissed the second and third inhumations ; 
they then announced that they had decided to 
convict on the first charge, and they convicted 
accordingly on the first information. The justices.^ 
stated that they were unanimous in favour of 
convicting at the close of the first case, but that 
they adjourned their decision and the considera- 
tion of the amount of the penalty until after the 
other charges were disposed of, and that in 
adjudicating on each case they applied to that 
case the evidence that was given in reference to. 
it, and no other. 

♦ 

Held — that the postponement by ihe justices- 
of their decision in the first case until they had 
disposed of the other cases did not, under the 
circumstances, render the conviction in the first 
case bad in law. 

Reg. r. Fry, Ex parte Masters, (1898) 62 J. P. 

[457 ; 67 L. J. Q. B. 712 ; 78 L. T. 716 ; 14 

T. L. R. 445 ; 46 W. R. 649 ; 19 Cox C. C. 137> 

—Div. Ct. 

30 . Fcidence— Summons [ disclosing a Former - 
Offence — Statements as to previous Convictions of 
which no Notice taken by Court. J — A summons 
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set out that the defendant was charged with 
driving a motor car on a public highway at a 
speed which was dangerous to the public, 
having regard to all the circumstances of the 
case, u the same being his second offence,” and 
the defendant was so charged at petty sessions 
by the clerk of the Court. In the course of 
the hearing, whilst giving evidence, two con- 
stables mentioned that the defendant’s licence 
was endorsed when they saw it, on the car 
being stopped, Objection to these statements 
was made, and the Court took no written note 
of them, the chairman of the justices deleting 
a note he had made, and stating that the’ 
Bench would take no notice of the statement. 
The defendant was convicted. 

Held — that there had been no misreeeption 
of evidence, and that the conviction must be 
upheld. 

Cholerton v . Copping, (1906) 70 J. P. 484— 

[Div. Ct. 

31 . Fines — Regulation of— First Offence — 
Second Offence.]— Sect. 4 of the Summary Juris- 
diction Act, 1879, as far as reduction of fines is 
concerned, applies only to first offences. Fines 
for second and subsequent offences are regulated 
by 7 & 8 Geo. 4, c. 58, s. 78, under which such 
fines cannot be reduced below one fourth of their 
full amount as imposed by statute. To con- 
stitute a second offence under 82 & 38 Yict. c. 14, 
s. 27, it is not necessary to be convicted twice in 
the same year for keeping a carriage without 
having a licence for that year. A conviction 
in one year for keeping a carriage without a 
licence for that year following a conviction in a 
previous year for keeping a carriage without a 
licence for that year is a second conviction for 
the same offence. 

Phillips v. Stephens, (1898) 79 L. T. 280; 

[62 J. P. 789.; 19 Cox C. C. 172— Div. Ct. 

32 . Indictable Offence— Evidence bg Accused 
before the Committing Justices .] — When an 
accused person charged with an indictable 
offence is about to be committed for trial and 
intends to rely upon evidence by way of defence, 
it is advisable that he should give evidence before 
the committing justices. Justices should impress 
this upon all accused persons. If an accused 
person omits to give evidence before the justices, 
the value of his evidence at the trial will be much 
lessened. 

Bex v. Humphries, (1903) 67 J. P. 396 — 

[Wills, J. 

33 . Offence Punishable with more than Three 

Months' Imprisonment— Offender must be in- 
formed of his Right to be tried by Jury — 
Waiver — Summary Jurisdiction Act , 1879 

(42 & 48 Yict. c. 49), s. 17.]— A defendant, if 
charged with an offence within sect. 17 of the 
Summary Jurisdiction Act, 1879, must be in- 
formed by the Court of Summary Jurisdiction 
of his right to be tried by a jury. It is not 
sufficient that he has heard a defendant in a 


1 previous case, charged with a similar offence 
I arising out of the same subject-matter, informed 
| of his right to be so tried, and he cannot, under 
; these circumstances, be held to have waived his 
i right to be informed by the Court, when his case 
| came on, of his right to be tried by a jury. 

Barker v. Hopkins, (1908) 67 J. P. 42S— 

[Qr. Sess* 

34 . Offense Punishable with more than Three 
Months' Imprisonment — Xo Raiding of Motive 
informing Defendant of right to a Jury — Waiver 
—Betting Act , 1853 (16 & 17 Viet. c. 119), s. 3— 
Summary Jurisdiction Act , 1879 (42 & 43 Yict. 
c. 49), s. 17 (1), (2).] — By sect. 17 (1) of the 
Summary Jurisdiction Act, 1879, 11 A person when 
charged before a court of summary jurisdiction 
with an offence in respect of the commission of 
which an offender is liable on summary convic- 
tion to be imprisoned 'for a term exceeding three 
months, and which is not an assault may, on 
appearing before the Court and before the charge 
is gone into and not afterwards, claim to be tried 
by a jury, and thereupon the court of summary 
jurisdiction shall deal with the case in all re- 
spects as if the accused were charged with an 
indictable offence. . . 

And by sub-sect. (2) , “ A court of summary 
jurisdiction, before the charge is gone into in 
respect of an offence to which this section 
applies for the purpose of informing the defen- 
dant of his right to be tried by a jury in pursu- 
ance of this section shall address him to the 
following effect: ‘You. are charged with an 
offence iri respect of the commission of which 
you are entitled, if you desire it, instead of being 
dealt with summarily to be tried by a jury ; do 
you desire to be tried by a jury?’ With a 
statement, if the Court thinks it desirable for 
the information of the person to whom the 
question is addressed, of the meaniug of being 
dealt with summarily, and of the assizes or 
sessions (as the case may be) at which such 
person will be tried if tried by a jury.” 

B. was charged with an offence under sect. 3 
of the Betting Act, 1853. He was not aware of 
his right to be tried by a jury, and was never so 
informed by the court of summary jurisdiction. 
He was convicted and fined £50. 

Held — that the conviction must be quashed as 
the caution was not given. Further, that the 
conviction need not state the fact of the caution 
being given. 

Beg. v. Cockshott, Ex parte Rickerby, 

[1S9S] I Q. B. 582; 62 J. P. 385 ; 67 L. J. 

Q. B. 467; 78 L. T. 168 ; 14 T. L. R. 264 ; 19 
Cox C. C. 3 — Div. 

35 . Nuisance Order Signed by one Justice only 
— Public Health Act , 1875 (38 k 39 Yict. c. 55), 
ss. 96, 251, and Sched . IV. Form C . — Summary 
Jurisdiction Act , 1848 (11 k 12 Viet. c. 43), 
ss. 12, 14 — Summary Jurisdiction Act , 1879 
(42 & 43 Yict. c. 49), s. 29— Summary Jurisdic- 
tion Rules , 1886, r. 31, Consolidated Forms , 
Xo. 19.] — An order of justices for the abatement 
of a nuisance made under sect. 96 of the Public 
Health Act, 1875, must be drawn up in writing 
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and must be signed by two justices, at least, who ' 
were present and took part in the hearing and 
determination of the case. 

Seville , the order should be served upon the 
defendant. 

Decision of Qr. 8ess. (G7 J. I\ 380) reversed. 
Wing r. Epsom Urban District Council, 

[10041 1 K. B, 798 ; 73 L. J. K. B. 389 ; 

08 J. P. 259 ; 52 W. B. 461 ; 90 L. T. 543 ; 

20 T. L. P. 310— Div. Ct. 

36 . Warrant of Commitment — Insufficient 
Goods for Distress— Eridence of Insufficiency of 
(foods — Summary Jurisdiction Act , 1879 (42 & 43 
V ict. c. 49), s. 21. J — The defendant was convicted 
by a court of summary jurisdiction of an offence 
under sect. 1 of the Motor Car Act, 1903, and 
fined £10 and 9 s. Qd. costs. 

It appeared from the affidavits of the defen- 
dant and his solicitor that on the announce- 
ment of the sentence the solicitor, stating that 
his client was in employment as a chauffeur at 
£2 a week, asked the Court to grant time for 
payment ; but that the chairman of the justices 
replied, “ £10, or alternatively one months im- 
prisonment” ; and that the solicitor then left the 
Court and the defendant was removed in custody. 

It appeared from the affidavits of the justices 
and their clerk that on the announcement of the 
sentence the clerk asked an inspector of police 
what the defendant was and where he lived, and 
he received the reply that he was a servant of 
a chauffeur, living on weekly wages in a room 
in certain mews ; that the solicitor then stated 
that his client was only a second chauffeur, and 
had no means whatever beyond his wages, and 
made an appeal to the bench for time for pay- 
ment, urging that if it were not given, his client 
would have to go to prison ; and that the justices 
being satisfied by what had passed before them 
that the defendant had not sufficient goods to 
satisfy a distress issued their warrant of com- 
mitment. 

It was contended on the return to a writ of 
habeas corpus that the warrant was bad in that 
application was made to the justices to levy a 
distress, and that no distress was levied, and that 
there was no evidence that the defendant had 
not sufficient goods to satisfy a distress. 

Hell — that the conviction and warrant of 
commitment being good upon the face of them, 
and there being nothing in the affidavits to dis- 
place the justices’ finding that the defendant 
had not sufficient goods whereon to levy the 
distress, the defendant must be recommitted to 
prison. 

Hen v. Mortimer, (1906) 70 J. P. 542— Div. Ct. 

IV. APPEALS. 

And see Food and Drugs ; Intoxi- 
cating Liquors ; Bates and 
Bating. 

(a) To Quarter Sessions. 

37 . Serrice of Notice of Appeal — Summary j 
Jurisdiction Act, ,1879 (42 A 43 Yict. c, 49), 1 


ss. 31 (2), (7).] — Upon an appeal to quarter ses- 
sions from a conviction by a Court of summary 
jurisdiction, personal service is not necessary 
under the Summary Jurisdiction Act, 1879, 

s. 31 P), (?)■ 

Beg. v. Somersetshire JJ., Ex parte Talbot, 

[(1900) 69 L. J. Q. B. 311 ; 64 J. P. 341 ; 16 
T. L. B. 166— Div. Ct. 

38 . Case Stated for the Opinion of the Court — 
Reversal of Conviction— Appeal to Quarter Ses- 
sions — Final and Conclusive Effect of Decision of 
High Court — Summary Jurisdiction Act , 1857 
(20 & 21 Yict. c. 43), ss. 6, 14.] — D. was sum- 
moned before justices, under the Fisheries Acts, 
for not making, and for not maintaining a legal 
free gap in his weir at Lismore. The justices, 
in January, 1899, convicted him for not making 
the free gap, and imposed a fine of £1,000, their 
order being silent as to the second count — for not 
maintaining it. At D.’s request they stated i a, 
case for the opinion of this division (Q. B.), 
setting out that, as they had convicted the 
defendant for not making the gap, they con- 
sidered they could not also convict for not main- 
taining it, but that, if wrong in this, they were 
of opinion that the gap had not been legally 
maintained in certain particulars. The Court 
reversed the conviction for not making, Hut 
remitted the case to the justices, with an expres- 
sion of their opinion that, by reason of a certain* 
finding of fact in regard to the non-maintenance 
of the gap, the justices ought to convict the 
defendant for not maintaining it, and should 
impose in respect thereof such penalty as was- 
right. Thereupon, on July 29th, the justices 
at petty sessions made an order of conviction 
imposing on the defendant a penalty of £54. 
The defendant appealed from this order to 
quarter sessions. The prosecutor, on September 
13th, obtained a conditional order for a writ of 
prohibition directed to the chairman and justices, 
who, when the quarter sessions subsequently 
met on September 20 th, adjourned the matter 
pending the decision of the Court whether pro- 
hibition should go on motion to make the order 
absolute. 

Held (Murphy, J., dissenting) — that the 
“ final and conclusive ” effect of the decision of 
the High Court upon the case stated, and the 
“ abandonment,” by the acceptance of the case, 
of the alternative right of appeal to quarter ses- 
sions from the conviction of January, 1899, 
did not preclude the defendant from appealing 
to quarter sessions from the justices’ subsequent 
order of July 29th, 

Quaere , Was the application for the writ of 
prohibition premature / 

Beg. r. Waterford JJ., [1900] 2 Ir. B. 307 — 

[Q. B. D. 

39 . Refusal of Pawnbroker's Certificate — 
Appeal — Liability of District Council for Costs 
— Jurisdiction of Quarter Sessions — Pawn- 
brokers Act, 1872 (35 & 36 Yict. c. 93), s. 52.] 
On an appeal to quarter sessions against the 
refusal by a district council to grant a certifi- 
cate to a pawnbroker, quarter sessions have no 



669 


MAGISTRATES. 


670 


Appeals — Co nt l mied. 

jurisdiction to order the appellant’s costs to be 
paid by the council as respondents to the appeal, 
where they have taken no step in relation to the 
appeal and have not appeared at the hearing. 

Rex r. Northumberland JJ., (1907) 71 J. P. 

[831 ; 9(5 L. T. 700 ; 5 L. G. E. 1110— 

Div. Ct. 

(b) By Special Case. 

40. Application to, State Case — Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49). 
.<?. 33 (2) — Summary Jurisdiction Itules , 1880. 
/*. 18.] — On the conviction, on September 21st, 
1906, of a publican for an offence against the 
licensing laws, the justices orally agreed to state 
a case, and his solicitor on September 26th, 1906, 
served them with copies of a written application 
requesting them to do so, and left with the 
assistant clerk to the justices a copy addressed 
to the clerk to the justices. On October 8th, 
1906, the justices refused to take the necessary 
recognisances and to state the case, on the 
ground that the written application had not been 
served in accordance with rule 18 of the Sum- 
mary Jurisdiction Rules, 1886, which requires 
that there shall be left with the clerk a copy for 
each of the justices, which shall be duly forwarded 
to them by him. 

Held — that the rule had been sufficiently 
complied with, and that the justices must be 
ordered to state a case. 

Rex r. Woodcock akd Others, [1907] 2 K.B. 

[104 ; 76 L. J. K. B. 683 ; 71 J. P. 241 ; 96 
L. T. 672— Div. Ct. 

41 . Xo service of Special Case — All Means 

taken to Serve — Knowledge of Respondent — Sum- 
mary Jurisdiction Act , 1857 (20 & 21 Viet. c. 43), 
,s*. 2 ; 1879 (42 & 48 Viet. c. 49), 33.]— Where 

no copy of a special case with notice in writing 
of the appeal had been given to the respondent, 
but every effort had been made to serve the 
respondent, and the Court were satisfied that the 
respondent knew about it : — 

Held — that the Court would hear the appeal. 

Teddington Urban District Council v. 

[Vile, (1906) 70 J. P. 381— Div. Ct. 

42. Xotice of Appeal not duly given — Re- 
spondent s Solicitor accepting Service of Copy of 
C ase — fro Jurisdiction to Hear Appeal — Sum- 
mary Jurisdiction Act , 1857 (20 & 21 Viet. c. 43), 
s. 2.] — An appellant, having received the special 
case, delivered a copy to the respondent’s solici- 
tors, who formally accepted service thereof on 
behalf of the respondent ; he did not, however, 
at the same time serve notice in writing, of the 
appeal, as required by the statute. 

Held — that the appeal could not be heard. 

Rust i\ St. Botolph, Bishopsgate, (1906) 94 
[L. T. 575— Div. Ct, 

43 . Power to State Case— Revision of Jury 
Lists by Justices in Special Sessions — “ Court of 
Summary Jurisdiction ” — Juries Act , 1825 (6 


Geo. 4, c. 50), s. 10 — Summary Jiuisdiethm Act , 
1879 (42 & 43 Vict.c. 49), .s\33] — Justices sitting 
in special sessions under the Juries Act, 1825 (6 
_Deo. 4, c. 50) to review the jury lists are not a 
court of summary jurisdiction under the Sum- 
mary Jurisdiction Acts, and have no power to 
state a special case. 

Hagmaier r. Willesden Overseers. [1904] 

[2 K. B. 316 ; 73 L. J. K. B. 638 ; 68 J. P. 343 ; 

52 W. R, 654 ; 90 L. T. 683 ; 20 T. L. R. 494 ; 

2 L. G. R. 965— Div. Otl 

44. Power to state Case — Indictable Offence — 
Embezzlement — Dismissal — Xo service of Xotice 
of Appeal and Case on Respondent — Summary 
Jurisdiction Act , 1857 (20 A 21 Viet. c. 43), s. 2 
— Summary Jurisdiction Act, 1879 (42 & 43 Viet. 
c. 49), s. 33] — The respondent was charged on an 
information for embezzlement. The justices dis- 
missed the information on the ground that the 
offence had not been committed in law, but 
stated a case. The appellants were unable to 
serve the respondent, as he had disappeared. 

Held — that the Court had no jurisdiction to 
hear the case, as the appellants had not served 
the respondent with the notice of appeal and 
copy of the case, as provided by the Summary 
Jurisdiction Acts. 

Semble , justices have no power to state a case 
under sect. 33 of the Summary Jurisdiction Act. 
1879, where they dismiss an information for 
felony and decline to commit the person charged 
for trial. 

FOSS v. Best, [1906] 2 K. B. 105 ; 75 L. J. K. B. 

[575 ; 70 J. P. 383 ; 95 L. T. 127 : 22 T. L. R. 

542 : 21 Cox C. C. 226— Div. Ct. 

45. Practice — Argument of Case on Admitted 
Facts . ] — On an application for a rule to justices 
to state a special case it is now a recognised 
practice, if the parties agree, to treat the affi- 
davits as constituting a case, and to deal finally 
with the point raised by them. 

Rex v, Denman, (1907) 5 L. G. E. 649— Div. Ct. 

46. Refusal of Justices to State Case— Dis- 
cretion to Order — Certiorari.] — An order was 
made by justices that a certain dog alleged to be 
dangerous, should be kept under proper control, 
and led by a leash by day and chained up at 
night. The owner applied to the justices te- 
state a case, alleging, inter alia, that the words 
“ and chained up at night *' rendered the order 
ultra vires. The justices refused. A rule was 
then obtained calling upon the justices to state 
a case. 

Held — that, as the main question, whether in 
making the order the justices had acted ultra 
vires, could more properly be raised by writ of 
certiorari , the rule for a mandamus to the 
justices to state a case would be discharged in 
the discretion of the Court : the application to 
the justices being based on several grounds, some 
of which were frivolous, the facts were unsuitable 
to raise the main question , which the Court was 
asked to determine, 

Eex v. Owen and Others. (1907) 52 Sol. Jo. 

[132— Div. Ct. 
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47 . Refusal of Justices to State Case — Recogni- 
sance nevertheless entered into bg Appellant — 
Order to State Case — Death of Surety — Necessity 
for fresh Recognisance — Summary Jurisdiction 
'(Appeals) Act , 1857 (20 A 21 Viet .'c. 13), sx. 3, 5.] 
— The applicant against whom an order had 
been made, asked the magistrate to state a case, 
which was refused. Two or three days after, the 
applicant entered into a recognisance with a 
surety. At a later date a rule for an order to 
the magistrate to state and sign a case was made 
absolute. The magistrate accordingly stated and 
signed the case, but refused to deliver it to the 
applicant until fresh recognisances had been 
entered into, the applicant having become bank- 
rupt and his surety having died before the rule 
had been made absolute. The applicant apply- 
ing for an order. 

Held — that, as security had already been 
given in accordance with sect. 3 of the Summary 
Jurisdiction (Appeals) Act, 1857, the case must 
be delivered by the magistrate without further 
security being given. 

Bex r. Kettle, [1905] 1 Iv. B. 212 ; 74 L. J. K. B. 

[254 ; 69 J. P. 55 ; 53 W.R. 364 ; 92 L.T. 59 ; 

21 T. L. R. 151 ; 3 L. G. B. 112 ; 20 Cox, 0. C. 

753— Div. Ct. 


51 . Signature of Case — Summary Jurisdiction 
Act, 185*7 (20 A 21 Viet. c. 43), s. 7.]— A case 
stated under the Summary Jurisdiction Acts for 
the opinion of the High Court must be signed by 
all the justices taking part in the hearing and 
determination of the Court of Summary Juris- 
diction, whether assenting to or dissenting from 
the decision of that Court. 

Barker r, Hodgson, (1904) 08 J. P. 310— 

[Div. Ct. 


MAIN ROADS. 

See Highways. 


MAINTENANCE. 

See Action, 3, 4, 5 ; Bastardy ; Hus- 
band and Wipe ; Poor Law ; 
Wills. 


MALICIOUS DAMAGE. 


48 . Refusal of Justices to State— Right of 
Attorney -General to Demand— Summary Juris- 
diction 'Act, 1857 (20 A 21 Viet. c. 43), ,s\ 4.— 
When justices in petty sessions are asked to 
state a special case by, or at the direction of, the 
Attorney-General, they have no option in the 
matter, even if they consider the application to 
be frivolous. If they refuse, the Court will issue 
an order to them to do so. 

Rex v. Sharpe and Others, (1903) 67 J. P. 

[181— Div. Ct. 

49 . Respondent not appearing — Appeal allowed 
— • Costs. — The general rule of the Divisional 
Court is to allow an appeal without costs if the 
respondent does not appear on the hearing. 
Where, however, the successful appellants are a 
public body, who have taken proceedings in 
performance of their duty to the inhabitants, 
they may be allowed their costs although the 
respondent does not appear, especially if his 
-contention is frivolous or obviously unarguable. 

Usk Urban District Council v. Mortimer, 
[(1904) 68 J, P. 38 ; 8 L. G. R. 135— Div. Ct. 

r: 50 . Respondent not Appearing — Appeal 
Allowed — Costs.] — Where an appeal is allowed 
in the absence of a respondent, the Court has 
entire discretion as to the costs. 

Though the respondent did not set the law in 
motion, yet, if, having no merits on his side, he 
takes, and succeeds on, a technical point before 
the justices, but their decision is reversed in his 
absence on appeal ; he will, as a rule, be mulcted 
in the costs of the appeal, which he has rendered 
necessary. 

Robinson v. Gregory, (1905), 69 J. R. 191 ; 

[20 Cos, C. C. 781— Div. Ct. 


See Criminal Law. 


MALICIOUS PROSECUTION 
AND PROCEDURE. 

1. Absence of reasonable and probable Cause — 
Question for Jury .] — Where in an action for 
malicious prosecution, the facts which raise the 
question whether there is an absence of reason- 
able and probable cause are disputed, the 
evidence of such facts should be left to the jury, 
in order that the jury may find facts on which 
the judge may determine whether reasonable and 
probable cause was absent. 'Withdrawal of the 
prosecution is not conclusive proof of absence of 
reasonable and probable cause. 

Hilliar tvDADE (1898) 14 T. L. R. 534—0. A. 

I 2. Corporation — Action for Malicious Prose- 
cution .] — An action for malicious prosecution 
can lie against a limited company or corporation. 

Edwards v. Midland Ry. Co. ((1880), 6 
Q. B. D. 287 ; 50 L. J. Q. B. 281 ; 45 J. P. 374 ; 29 
W. R. 609 ; 43 L. T. 694— Fry, J.) followed. 

Decision of Darling, J. ([1899] 1 Q. R. 392 ; 
68 L. J. Q. Bi 196 ; 80 L. T. 121 ; 15 T. L. R. 156) 
affirmed. 

Cornford r. Carlton Bank, [1900] 1 Q.B.22 ; 

[69 L. J. Q, B. 1020 ; 81 L. T. 415 ; 16 T. L. R. 

12— C. A. 

See also Rostoch v. Ramsey Urban District 
Council, (1900) 63 J. P. 728 ; 16 T. L. R. 
18 — Ld. Russell of Killowen, C.J. 
See Public Authorities, No. 30. 
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3. Onus of Proof — Functions of Judge mid • 
Jury — Setting aside Verdict. ] — In ail action 
for maliciously and without reasonable and pro- 
bable cause instituting insolvency proceedings 
against the plaintiff, the burden is on the 
plaintiff to prove the absence of reasonable and 
probable cause. 

The question is one for the judge to decide 
upon the facts found by the jury. 

A plaintiff in such an action obtained a 
verdict : but there was evidence on which a 
reasonable man might conclude that he was 
intentionally avoiding and delaying his creditors. 

Held — that the verdict could not be supported. 

Cox v. English, Scottish and Australian 

[Bank, Ld., [1905] A. C. 168 ; 74 L. J. P. C. 

62 ; 92 L. T. 483— P. C. 

4. Reasonable and Probable Cause — Motive — 
Abuse of Remedy sought — Fraud upon Court ."] — 
A plaintiff or petitioner who institutes and insists 
in a process before the bankruptcy or any other 
Court, in circumstances which make it an abuse 
of the remedy sought or a fraud upon the Court, 
cannot be said to have acted in that proceeding 
either with reasonable or probable cause. But 
to constitute an abuse of process or fraud upon 
the Court, mere motive, however reprehensible, 
will not be sufficient ; it must be shown that 
the remedy would be unsuitable and would 
enable the persons obtaining it fraudulently to 
defeat the rights of others. 

Ex parte Wilbran ((1820) 5 Madd. 1) 

approved. 

It is not the duty of a judge to submit any 
issue of fact to the jury which is not fairly raised 
by the evidence. The jurisdiction of the Regis- 
trar in Bankruptcy is confined to a discretion to 
grant or refuse a receiving order. Ho question 
as to res judicata arises thereon. 

Lx parte Vitoria ([1894] 2 Q. B. 387 ; 63 L. J. 
Q. B. 161 ; 42 W. R. 529 ; 71 L. T. 48 ; 1 Mans. 
236 — C. A.) approved. 

King v . Henderson, [1898] A, C. 720 ; 67 L. J. 

[P. C. 134 ; 47 W. R. 157 ; 79 L. T. 37 ; 5 
Mans. 308— P. C. 

5. Reasonable and Probable Cause — Charge of 
Larceny of several Articles — Absence of Reason - 
able and Probable Cause as to some of the 
Articles .] — The plaintiff having been indicted 
in one count with having stolen a number of 
articles and having been acquitted, if there was 
an absence of reasonable and probable cause fox 
the charge as regards one or more of the articles, 
an action for malicious prosecution will lie on 
proof of malice. 

Reed v. Taylor ((1812) 4 Taunt. 616) followed. 

Palmer v, Birmingham Manufacturing 
[Co., (1902) 18 T. L. R. 652— Jelf, J. 
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MARKETS AND FAIRS. 
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I. In General 674 

II. Tolls 677 

III. Hawkers . .... 679 

I. IN GENERAL. 

See also Animals, No. 13. 

1. Bye-laws — Intra or Ultra vires — Markets 
and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), 
s. 42 — Diseases of Animals Act, 1894 (57 & 58 
Viet. c. 57), s. 32, subs. 2.] — The corporation of 
Glasgow, with the sanction of the Board of 
Agriculture — without which the bye-law in 
dispute would have had no validity — framed a 
bye-law which purported to be a bye-law for the 
regulation of the use of a certain market in 
which foreign cattle were sold. The bye-law 
was in these terms : “ The sale-rings shall be 
used only for public sales of cattle by auction on 
conditions of sale which shall be equally applic- 
able to all bidders and buyers. The sale-rings 
shall not be used for private sales to any limited 

22 


B.D. — VOL. II. 
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In General — Continued. 

number of persons or for sales in -Which any class 
of the public are excluded from bidding or 
buying.” 

Held — that the corporation had acted strictly 
within their jurisdiction in regulating this par- 
ticular market, and that the bye-law was not 
ultra vires. 

Judgment of the First Division of the Ct. of 
Sess., Scotland ((1899) 1 F. 665 ; 36 S. L. R. 
458), affirmed. 

Scott t*. G-lasgow Corporation, [1899] A. C. 

[470 ; 68 L. J. P. C. 98 ; 64 J. P. 132 ; 81 L. T. 

302 ; 15 T. L. R. 498— H. L. (Sc.). 

2 . Marhet not limited by Metes and Bounds — 
Extent — New Streets — Dedication Subject to 
Market Rights — Presumption.] — From time im- 
memorial the lord of the manor of Stepney had 
held a hay and straw market in High Street, 
Whitechapel. After 1840 two narrow streets, 
not used for market purposes, were widened and 
made into new streets by the Commissioners of 
Woods and Forests, under the powers of the 
Metropolis Improvement (Additional Thorough- 
fares) Act, 1840. In 1870 an entirely new street 
was cut through private property by the Metro- 
politan Board of Works, under the powers of the 
Whitechapel and Holborn Improvement Act, 
1865. These Acts did not refer to the market 
rights, but the market was in fact held in the 
new streets shortly after they were made, as 
well as in the High Street. Certain railway and 
tramway Acts contained provisions for the 
protection of the market in the several streets. 
It was admitted that the market was without 
metes and bounds, and that the area of the market 
franchise extended to the whole manor. 

Held — by Vaughan Williams and Buckley, 
L.JJ. (Fletcher Moulton, L.J. dissenting), that 
the new streets must be presumed to have been 
dedicated to the public subject to the market 
franchise, and that therefore certain regulations 
made by the defendants, excluding carts and 
waggons from those streets and restricting the 
market to certain other streets, were invalid. 

Decision of Eady, J. ([1906] 2 K. B. 468 ; 75 
D. J. K. B. 777 ; 70 J. T. 503 ; 95 L. T. 146 ; 22 
T. L. R. 688 ; 4 L. G. R. 1092) affirmed. 

Gingell, Son & Foskett, Ld. v. Stepney 

[Borough Council, (1907) 71 J. P. 486 ; 23 
T. L. R. 759 ; 24 T. L. R. 148— C. A. 

3 . Marhet Rights — Infringement — Morses — 
Sale — Injunction.] - — In 1698, William 3 
granted to F. M., by Royal charter, a licence 
to hold on certain lands at Southall one market 
on every Wednesday for ever, and two annual 
fairs for ever, for the sale of horses and cattle. 
Plaintiff was lessee of the market under a lease 
dated March 24th, 1902. In August, 1902, 
defendant advertised a sale by auction of fifty 
Welsh ponies in a field about three hundred 
yards from the entrance of the market, and the 
sale took place on August 20th. Defendant had 
sold such ponies in the market in 1898 and 1900, 
but had been requested by the then lessee not to 


do so again, because the ponies were unbroken 
and disturbed the market. The consignor of the 
ponies also objected, because the market ground 
was too hard. 

Held— by Kekewicli, J., that, under the cir- 
cumstances, there had been no intentional 
invasion of the market by the defendant so as 
'to make him liable to an injunction. 

Held — on appeal, that there had been in 
fact a disturbance of the plaintiff’s market, and 
that therefore the absence of any intention to 
set up a rival market was immaterial. As, how- 
ever, the plaintiff had in a way invited such 
disturbance, he was allowed no costs of the 
action, and a declaration was granted instead of 
an injunction. 

Decision of Kekewicli, J. (67 J. P. 261) 
reversed. 

Wilcox r. Steel, (1903) 20 T. L. R. 78 ,* [1904] 

[1 Ch. 212 ; 73 L. J. Oh. 217 ; 68 J. P. 146 ; 

89 L. T. 640— C. A. 

4. Martlet Rights- -Infringement — Injunction 
— Presumption — Claim of Right — Public Health 
Act, 1875 (38 & 39 Viet, c.' 55), s. 166.]— The 
proviso to sect. 166 of the Public Health Act, 
1875, refers to rights acquired adversely to the 
rest of the world and does not extend to a 
right of an individual enjoyed only in common 
with the rest of the public. 

By letters patent a right to a Friday market 
for the town of W. was granted by James I. 
By an Act of 48 Geo. 3, the tollage was extended 
to Wednesday and Saturday. On June 13th, 
1887, the market rights were conveyed to the 
plaintiffs’ predecessors, the W. Local Board, and 
bye-laws were made. By a charter in the fifty- 
sixth year of Hen. III., a Tuesday market in P. 
was granted, which was conveyed to the plain- 
tiffs. Under sect. 19 of the London Government 
Act, 1899, a scheme was made for W. and an 
Order in Council was made extending the 
boundaries of W. so as to include P. No pro- 
vision was made as to charging tolls in P., but 
power to do so was given by the Woolwich 
Borough Council Act, 1903, s. 6. The defen- 
dants claimed a right to sell in the market in P. 
without paying toll, and proved that they had 
sold without paying toll for a number of years. 

Held — that as the right to take tolls was not 
given by the charter, but by the Act of 1903, no 
right was acquired by non-payment of tolls for a 
considerable period, and that the defendants 
must be restrained by injunction from selling 
within the borough (except at their own 
houses or shops) articles usually sold in public 
market. 

Woolwich Corporation v . Gibson and 

[Others, (1905) 69 J. P. 361 ; 92 L. T. 538 ; 

21 T. L. R. 421 ; 3 L. G. R. 961— Eady, J. 

5. Market Right — Infringement — Statutory 
Remedy — Injunction .] — Where there is a liability 
existing at common law, and which is only re- 
enacted by a statute with a special form of 
remedy, there, unless the statute contains words 
necessarily excluding the common law remedy, 
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the plaintiff has his election of proceeding either 
under the statute or at common law. 

The Sidmouth Market Act, 1839, provided, for 
the substitution of a new market-place in lieu 
of the old market-place, and new tolls which 
extended to and included the old tolls. The old 
tolls were kept alive for the benefit of the lord, 
subject to a list of tolls being affixed upon con- 
spicuous places in the market-place. The plain- 
tiff sued in respect of his market rights, claiming 
a declaration, injunction, and accounts. The 
defendant’s objection was in effect a plea to 
the jurisdiction. 

Held — that the Act of 1839 had simply re- 
enacted the old common law right to the market, 
applying the right to the particular new building 
when substituted for the old building, and the 
remedies by re-enactment were extended to both 
the new and old tolls ; that though the Act pro- 
vided a particular remedy for the infringement 
of the right of property so created, that did not 
exclude the jurisdiction of the Court to protect 
the right of property by injunction, as the Act 
did not in terms deprive the Court of that 
jurisdiction. 

Stevens v. Ohown, Stevens i\ Clark, [1901] 

[1 Ch. 894 ; 70 L. J. Ch. 571 ; 65 J. P. 470 ; 

49 W. E. 460 ; 84 L. T. 796 ; 17 T. L. E. 313— 

Farwell, J. 

6. Proceedings for Penalties — Sale of Articles 
outside Market — Information laid by an Associa- 
tion — “ A Party A ggrieved ” — Markets and Fairs 
Clauses Act , 1847 (10 & 11 Viet. <?. 14), s. 13— 
Public Health Act , 1875 (38 & 39 Yiot. c. 55), 
ss. 167, 258.] — An association of retail dealers, 
many of whom dealt in tollable articles in a 
place in which the Markets and Fairs Clauses 
Act, 1847, was applicable under sect. 167 of the 
Public Health Act, 1875, are entitled, by their 
servant, to take proceedings as a party aggrieved 
within the meaning of sect. 253 of the Public 
Health Act, 1875, for the recovery -of penalties 
for selling tollable articles in that place contrary 
to sect. 13 of the Markets and Fairs Clauses 
Act, 1847. 

BOSS v. Taylerson, (1898) 62 J. P. 181— 

[Div. Ct. 

II. TOLLS. 

7. Evasion of Toll — Agreement to Sell Goods 
then outside the Market — Subsequent Delivery 
within Market — Markets and Fairs Clauses Act , 
1847 (10 Viet. c. 14), $. 13.]— Sect. 13 of the 
Markets and Fairs Clauses Act, 1847, imposes a 
penalty on persons selling articles liable to toll 
within the limits of a market except in their 
own shops or dwelling houses. 

On June 9th, G-. being then within the limits 
ot the market agreed to supply to M. one cwt. 
of potatoes, no price being fixed. 

The potatoes were not at that time within the 
limits of the market, hut on June 13th they 
were delivered within such limits. 

Held — that G-. had not committed an offence 
within the meaning of sect. 13, 


! Stretch v. White ((1851) 25 J. P. 485) 
followed. 

Exeter {Mayor of) v. Seaman ((1878) 37 L. T 
534) distinguished. 

G-racey v. Bane ridge Urban District 
[Council, [1905] 2 Ir. E. 209— K. B. D. 

8. Exposure for Sale — Cart loaded with 
Aerated Waters — Local Improvement Act,'] — 
The plaintiffs were authorised by sect. 59 and 
Sched. B. of the Newton District Improvement 
Act, 1855, to collect a toll il for every cart used 
by any person for exposing or in which shall be 
exposed for sale any article,” &c. An aerated 
water dealer was in the habit of sending round 
a cart loaded with aerated waters to the houses 
of his customers. The man in charge of the cart 
entered the house of the customer, took his order, 
and there and then delivered from the cart the 
goods ordered. 

Held — that the goods were not exposed for 
sale within the meaning of the schedule, and 
that no toll was therefore chargeable in respect 
of the cart. 

Newton- in-Makerfield Urban District 

[Council v. Lyons, (1900) 69 L. J. Q. B. 23Q ; 

48 W. E. 222 ; 81 L. T. 756*~DIv. Ct. 

9. Fair and Market held on Same Day — 
Grantee of Franchise changing Fair and Market 
Days — Fair Tolls — Market Tolls — Stallage — 
Demise of Market Tolls — Recovery of Tolls .] — 
A fair toll is payable to the owner of the 
franchise in respect of goods sold in his fair, or 
brought into his fair for sale, whether he be the 
owner of the soil or not, and has nothing to do 
with the ownership of the soil. Stallage's paid 
in respect of the user of the soil, and can be 
exacted only by the owner of the soil. 

By a charter of Edward 1, was granted one 
market in every week on Wednesday at the 
manor of Worksop, and one fair there in every 
year, to last eight days. These liberties were 
taken into the hands of Edward 3, and granted 
again on payment of a fine. This charter was 
confirmed by Eichard 3. In 13 Charles 2, the 
king granted to the then lord of the manor of 
Worksop, one market in and upon every Wednes- 
day in every week through the year in the town- 
of Worksop, and also three new fairs or markets 
every year at the same town of Worksop, to be 
holden the first of the same fairs and markets 
upon March 2 1st, the second upon June 21st 
and 22nd, and the third upon October 3rd and 
4th in every year. 

A lease dated November 11th, 1851, was 
granted by the lord of the manor of all the tolls, 
stallages and market dues (except all fairs) to a 
joint-stock company for 99 years. In 1882 this 
lease was assigned to the defendants’ prede- 
cessors, the Worksop Local Board. The reversion 
expectant thereon had become vested in the 
plaintiff. In 1845 the plaintiff’s predecessor 
changed the days for holding two of the fairs 
granted by the charters. No new charter or 
licence had been obtained for this change. 
There was no evidence that any fair tolls had 
ever been paid since the third year of Edward 3. 

22— a 
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Tolls — Continued. 

The defendants had received all tolls on fail- 
days as on other market days. On fair days the 
defendants charged an increased toll for stalls to 
persons who attended only on fair days and not 
on market days. 

The plaintiff sued the defendants for an 
account of fair tolls belonging to the plaintiff 
under the reservation in the lease alleged to 
have been received by the defendants. 

Held — that the two franchises of a fair and a 
market were separate and distinct, and of equal 
dignity, and there could be no merger of the 
two ; that the parties to the lease of 1851 con- 
tracted on the basis of the existing facts, namely, 
that ho fair tolls had in fact been paid since the 
reign of Edward 3, and that no fair tolls 
could be recovered in respect of the fairs on the 
two new fair days, and that the non-existence 
of the fair tolls was in the contemplation of the 
parties ; that the omission of all express refer- 
ence to fair tolls in the lease was strongly cor- 
roborative of the view that the parties were 
contracting with the knowledge and on the 
basis that there were in fact no fair tolls ; that 
the increased tolls for stalls and eggs were not 
fair tolls, but stallage tolls ; that so long as the 
lord did not exceed the maximum toll he was 
entitled to demand, he might remit all or part 
of a toll to whomsoever he pleased ; and that the 
action failed, and must be dismissed with costs 
as between solicitor and client in accordance 
with the Public Authorities Protection Act, 1893. 

Duke of Newcastle v. Worksop Urban 

[District Council, [1902] 2 Ch. 145 ; 71 

L. J. Ch. 487 ; 86 L. T. 405 ; 18 T. L. E. 472 

— Farwell, J. 

10. “ Stallage” — Charge payable by Fish 
Salesmen — Consent of Local Government Board 
— Marhets and Fairs Clauses Act , 1847 (10 & 11 
Viet. c. 14), ss. 36, 42 — Public Health Act , 1875 
(38 & 89 Viet. c. 55), ss. 166, 167.]— A charge- 
imposed by the urban authority, who were the 
owners of the soil of a quay and were also the 
market authority, upon fish salesmen in a 
market without the sanction of the Local 
Government Board, is not justified as a 
“ stallage ” charge, or as a landing charge, or as 
a rent. 

Attorney-General v. Tynemouth Corpora- 
tion, (1901) 17 T. L. E. 77— Buckley, J. 

111. HAWKERS. 

11. Bye-laios — “Hawking” — Bound of Regular 
Custome? w s Visited with Waggon — Wares sold if 
and as Required .] — By a bye-law of the Deal Town 
Council every person who should “ hawk or 
expose about the town for sale” certain com- 
modities, was liable to pay a toll, and on refusing 
to pay such toll was liable to pay for every 
offence the sum of 20s. A., who was in the 
employ of a manufacturer of mineral waters at 
Ramsgate, and was in charge of a waggon laden 
with mineral waters in a public street at Deal, 
entered a public-house, asked the landlord if he 
wanted any minerals or lemonade, and was told 


to call the next day. The landlord had been a 
customer of A. for ten years. It appeared that 
the practice of A. was to call, with his waggon, 
on customers in Deal, and to sell and deliver to 
them the quantities of mineral waters (if any) 
which they might then require. As a rule, the 
mineral waters were not ordered in advance ; 
they were carried in an ordinary four-wheeled 
waggon and were not cried. A. made no attempt 
to attract casual customers, but, if asked, he 
would sell to anyone from the waggon ; but it was 
not his rule to compete with his ordinary cus- 
tomers by selling retail. On A, leaving the 
public-house he refused to pay the toll required 
by the above-mentioned bye-law when demanded 
of him. A. was summoned to answer a com- 
plaint for “ hawking ” mineral waters and 
refusing to pay a toll under the bye-law. The 
justices held that A. did not “ hawk ” his wares 
within the meaning of the bye-law, and dismissed 
the summons. 

Held (Darling, J. dissenting) — that the 
justices were right. 

Philpott v. Allright, (1906) 70 J. P. 287; 94 

[L. T. 540 ; 4 L. G. E. 1013 ; 21 Cox, C. C. 128 

— Div. Ct. 

12. Exhibition and Sale in a place other than 
that in which Business is usually carried on — 
Hawkers Act, 1888 (51 & 52 Viet. c. 33), ss. 2, 
4, 6 — Revenue Act , 1898 (61 & 62 Viet. c. 46), 
s. 15 (4).] — The appellants’ usual place of busi- 
ness was Glasgow. They hired a hall in Hamil- 
ton for three days. In that hall they sold goods 
which they had removed from Glasgow. Their 
manager and several other employees, none of 
whom held a hawker’s licence, travelled from 
Glasgow to Hamilton to conduct the sale. They 
were charged with hawking without licence, and 
they objected to the competency and relevancy 
of the complaint as directed against them. The 
justices repelled the objection, and on the 
evidence adduced convicted the appellants. 

Held — that the complaint was competent and 
relevant, and that the appellants were rightly 
convicted. 

Co-operative Drapery and Furnishing 

[Society, Ld. v. Bligh (1902) 66 J. P. 215— 

Ct. of Justy. 

13. “ Person ” — Co-operation — Hawking 
without Licence .] — A co-operative society regis- 
tered under the Industrial and Provident 
Societies Act, 1893, is a “person” within the 
meaning of sect. 2 of the Hawkers Act, 1888, 
and may be convicted under sect. 6 of that Act if 
it trades as a hawker without a licence. 

Co-operative Drapery and Furnishing Co. 

[r. Bligh, (1903) 4 F. (Just. Cas.) 97 — Ct. of 

Justy. 

14. Person toko travels with a Horse from 
Place to Place — Offering Goods for sale to 
Persons previously ascertained to be likely Pur- 
chasers— Hawkers Act , 1888 (51 & 52 Viet. e. 33), 
ss. 2, 6.]— A canvasser employed by makers of 
sewing machines called at houses and asked the 
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inmates to buy a sewing machine. He had no 
machines with him, but offered to send a machine 
on approval. At some of the houses he was told 
he might do so. The respondent was employed 
by the same makers, and was instructed to call 
with unsold machines at the houses, the inmates 
of which had previously expressed to the can- 
vasser a desire to see a machine in order to decide 
whether they would make a purchase. Machines 
were shown at these houses, and if approved of 
they would be sold then and there; 

Held — that the respondent was going about 
travelling { 4 with a horse or other beast bearing 
or drawing burden,” and going from place to 
place ” carrying to sell goods, and was a hawker 
within the meaning of sect. 2 of the Hawkers 
Act, 1888 ; that it was none the less an offering 
for sale because the persons who were likely to 
be purchasers had been ascertained before the 
respondent visited the houses ; and that he 
required a hawker's licence. 

Holland «. Hall, (1902) 60 J. P. 424 ; 50 

[W. R. 525 ; 86 L. T. 355 ; 18 T. L. R. 368 ; 

20 Cos, C. C. 167 — Div. Ct. 


MARRIAGE. 

See Husband and Wipe. 


MARRIAGE, PROOF OF. 

See Evidence, 


MARRIAGE SETTLEMENTS. 

, See Conflict of Laws ; Settlements. 


MARRIED WOMAN. 

See Bankruptcy and Insolvency ; 
Husband and Wife. 


15. Person who travels with a Horse — Shop- 
keeper - selling Oil to Customers— No p>revious 
Orders as to Quantity — Hawkers Act , 1888 
(51 & 52 Viet. c. 33), ss. 2, 3, 6. ]— The respondent, 
a shopkeeper, was in the habit of calling on 
certain days with a horse and cart by request at 
the houses of customers to supply oil, which he 
brought in the cart. He did not know how much, 
or whether any, oil would be required before he 
reached the house. 

Held — that he was a hawker within sect. 2 of 
the Hawkers Act, 1888, and must be licensed as 
such thereunder. 


MARSHALLING ASSETS 
AND SECURITIES. 

See Bankruptcy and Insolvency ; 
Executors and Administrators. 


MARTIAL LAW. 

See Boyal Forces. 


O’Dea v. Crowhttrst, (1899) 68 L. J. Q. B. 
f 665 ; 63 J. P. 424 ; 80 L. T. 491 ; 15 T. L. B. ' 
320 ; 19 Cox, C.C. 260— Div. Ct. 

16. Selling Potatoes in a Street — Licensed 
Hawker — Exemption— Hawkers Act , 1888 (51 & 
52 Viet. 33), s. 3, sub-s. 3— Markets and Fairs 
Clauses Act , 1847 (10 <fc 11 Viet. c. 14), s. 13.] 

By sect. 3, sub-sect. 3, of the Hawkers Act, 
1888, a person is not required to take out a 
hawker’s licence to sell in the street, fish, fruit, 
victuals, or coals. 

By sect. 13 of the Markets and Fairs Clauses 
Act, 1847, a penalty is imposed on “ every , 
person other than a licensed hawker” who] 
exposes for sale in the street any produce in j 
respect of which a toll’is leviable by the market j 
authority of that district. 

Held — that, if such a vendor has taken out a ! 
hawker’s licence, he is to be deemed a licensed j 
hawker, and comes within the benefit given to 
that class by sect.. 13 of the Markets and Fairs ; 
Clauses Act, 1847. | 


Llandudno Urban District Council v. | 
[Hughes, [1900] 1 Q. B. 472 ; 69 L. J. Q. B. : 
303 ; 64 J. P. 357 ; 48 W. R. 366 ; 82 L. T. 147 ; i 
16 T. L. R. 171 — Div. Ct. 1 


MASTER AND SERVANT. 


Liability of Master for Injury 
to Servant. 

1. Under Workmen's Compensation 
Acts , 1897 and 1900 
(a) Accident . 

(5) Alternative remedies . 

(c) Ancillary or Incidental 

Work . . • _ • 

(d) Assessment of Compensation 

(1) Difference in Wages or 

Earni ng Capacity . 

(2) Extras, Deductions and 

Apportionment 

(3) Length and Continuity 

of Employment 

(e) Commencement of Proceed- 

ings : Claim, Notice, Dis- 
pute . 

(/) Dependants 
(y) Indemnity . . . 

(A) Jurisdiction 
(i) Medical Examination 
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Liability of Master for Injury 
to Servant— Continued, 

Under Workmen's Compensation 
A cts — Conti nued . 

( j) On, in or about . . . 733 

(1) Agriculture . . 733 

(2) Buildings (> Statutory ) 

(A) Construction and 

Repair . . 734 

(B) Exceeding 30 feet 737 

(C) Scaffolding . 739 

(3) Engineering Work . 744 

(4) Factory . , . 750 

(A) Bock, Wharf 

Quay . . 750 

(B) Warehouse, Ma- 

chinery, Plant, 

$'c. . . 759 

(5) Mine . . . 767 

(6) Railway . . .769 

(It) Out of and in the Course of 

Employment . . .770 

(V) Practice .... 

(1) Appeals and New 

Trials . . .781 

(2) Costs . . . .785 

( m ) Redemption of Payment . 787 
In') Registration of Agreement . 787 
(p) Reviewing Award . .789 

Q;) Serious and Wilful Miscon- 
duct .... 793 


suffering from slight chronic inflammation of 
the stomach at the time of his death. 

Held — that death was not caused by an 
“accident” within the meaning of sect. 1, sub- 
sect. 1, of the Workmen’s Compensation Act, 
1897. 

Hensey-t. White, [1900] 1 Q. B. 481 ; 48 W. R. 

[257 ; 69 L. J. Q. B. 188 ; 63 J. P. 804 ; 81 
L. T. 767 ; 16 T. L. R. 64— C. A. 

Disapproved in Fenton v. Thorley , No. 7, 
infra. 

2. Extent of Injury — Condition of Constitution 
of Ferson Injured — Workmen's Compensation 
Act , 1897 (60 & 61 Viet. c. 37), #. 1.]— The prin- 
ciple always followed in cases where compensa- 
tion had to be assessed for personal injuries 
caused by negligence, so far as related to the 
causes contributing to the disability, must be 
applied in cases under the Workmen’s Com- 
pensation Act, 1897. Where there is the accident, 
the consequent injury and the extent of the 
injury must depend upon the condition of the 
constitution of the person injured at the time of 
the accident. 

By reason of a mis-hit by a hammerer a work- 
man’s hand was jarred, became swollen, and 
gout in his hand was brought on. 

Held — that there was evidence that the inj ury 
was caused by the accident — the mis-hit — and 


(g) Undertakers . . . 800 

(?*) Workman . . . .811 

2. Under Employers' Liability Act, 

1880 814 

3. Apart from Workmen's Compensa- 

tion and Employers' Liability 
Acts 820 - 

II, Liability of Master for Injury 

by Servant : Scope of Autho- 
rity 825 

III, Contracts between Master and 

Servant not relating to Per- 
sonal Injuries . . . .835 

IV, Dismissal 839 

V. Wages : Truck Acts . . .842 

VI. Seduction of Servant . . 848 

I. LIABILITY OF MASTER E0R INJURY 
TO SERVANT. 

1. Under Workmen' s Compensation 
Acts , 1897 and 1900. 

And see Bankruptcy, No. 56 ; Evi- 
dence; Friendly Societies, No. 1 ; 
Patents, Nos. 69, 131, 135 ; Public 
Health, Nos. 55, 56, 71 ; Shipping, 
Nos. 204-7. 

(a) Accident, 

1. Strain while Working — Beath — Workmen's 
Compensation Act, 1897 (60 & 01 Viet. c. 37), 
s. 1 , sub-s, 1.] — A workman, while engaged in 
the ordinary course of his duty io attempting to 
turn a wheel for the purpose of starting a gas- 
engine, ruptured some blood-vessels in his 
stomach and died. It was proved that he was 


the Act applied. 

Lloyd v. Sugg & Co., [1900] 1 Q. B. 486 ; 69 
[L. J. Q. B. 190 ; 81 L. T. 768 ; 16 T. L. R. 65 

— C. A. 


3. Fortuitous and Unexpected Event — Work- 
men's Compensation Act, 1897 (60 & 61 Viet. c. 37), 
s. 1 (1).] — The plaintiff was employed by the 
defendants in lifting planks of timber from a 
stack, and moving them from one part of a yard 
to another. One day after rain and frost during 
the previous night all the planks were frozen 
together, and he in trying to lift one ruptured 
himself. 

Held — that prirnd facie he was ruptured by 
“accident” within the meaning of the Work- 
men’s Compensation Act, 1897, and there was 
evidence of a fortuitous and unexpected event, 
and consequently the award of the county court 
judge in the plaintiff’s favour must be upheld. 

Timmins r. Leeds Forge Co., Ld., (1900) 83 
[L. T. 120 ; 16 T. L. R. 521— Div. Ct. 

4. Fortuitous and Unexpected Accident — 
Workmen's Compensation Act, 1897 (60 & 61 
Viet. c. 37), s. 1, sub-s . 1.]— “ Accident ” in 
sect. 1, sub-sect. l,of the Workmen’s Compensa- 
tion Act, 1897, implies something fortuitous and 
unexpected. 

An engine-fitter had a blister on his finger, 
and while working upon steam-pipe joints, sorne 
red lead and oil got into the wound, causing 
inflammation and injury. 

Held — that it]was not an accident within the 
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meaning of the Workmen’s Compensation Act, 
1897, s. 1, sub-s. 1. 

Walker r. Lilleshall Coal Co., [1900] 

[1 Q. B. 488 ; 69 L, J. Q. B. 192 ; 64 J. P. 85 ; 

48 W. E. 257 ; 81 L. T. 769 ; 16 T. L. E. 108— 

C. A. 

5. Fortuitous and Unforeseen Event — Strain— 
Workmen's Compensation Act, 1897 (60 & 61 Viet. 
c. 87), s. 1, sub-s. 1.] — The plaintiff was employed 
as a box maker, and upon the occasion in 
question the boxes upon which she had to work 
were of a larger size than usual ; every one 
knew that they were so. She began to work 
upon those boxes in the morning ; she found 
them somewhat too heavy for her ; she did not 
give up, but went on with the work. When she 
came to the seventh box, which was just the 
same as the others were before it, she strained 
herself and was injured. She claimed compen- 
sation from her employers, alleging the injury 
was caused by accident. 

Held — that as there was nothing fortuitous 
or unforeseen there was no accident at all. 

Koper v. Greenwood & Sons, (1901) 83 L. T. 

[471— C. A. 

6. Tearing Fibres of Muscles while lifting a 
heavy Beam — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), 5. 1 (1).]— A work- 
man, in a normal state of health, was, as part of 
his ordinary duty, lifting a beam of 100 lbs. 
weight from a loom. He had done such a thing 
successfully on many occasions. Whilst lifting 
the beam he suddenly tore several fibres of the 
muscles of his back. He said that he was in 
the act of lifting the beam on to his shoulder 
when he found it was unevenly balanced, and 
that he gave it an extra hitch up to get it on to 
his shoulder, and felt his back crack. 

Held — that all the elements were to be found 
necessary to constitute an “accident” within 
the meaning of sect. 1 of the Workmen’s 
Compensation Act, 1897. 

Boardman v. Scott and Whitworth, (1901) 

[85 L. T. 502 ; 18 T. L. E. 57 ; [1902] 1 K. B. 

43 ; 71 L. J. K. B. 3 ; 66 J. P. 260 ; 50 W. E. 

184 — C, A. 

7. Meaning of — Injury caused by a Strain — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), s. 1 (1).]— In the Workmen’s Com- 
pensation Act, 1897, the word “accident” is 
used in its popular and ordinary sense as 
denoting an unlooked-for mishap, or an untoward 
event which was not expected or designed. 

A workman was engaged in turning a wheel, 
when the wheel stuck ; and, in exerting himself 
to move it, he ruptured himself. 

Held — that his injury was caused by accident 
within the meaning of the Act. 

HenseyY, White ([1900], 1 Q. B. 481 ; 69 L. J. 
Q. B. 188 ; 63 J. P. 804 ; 48 W. E. 257-; 81 L. T. 


767 ; 16 T. L. E. 64— C. A., Xo. 1, supra) dis- 
approved. 

Sieioart v. Wilson and Clyde Co Ld. ( [1903] 

5 F. 120 — Ct. of Sess.) approved. n*--. 

1 Fenton v. J. Thorley & Co., Ld., [1903] A. C. 

[443 ; 72 L. J. K. B. 787 ; 52 W. E. 81 ; 89 
L. T. 314 ; 19 T. L. E. 6S4 — H. L. (E.). ! 

8. Miner's “ Beat Hand'' — Workmen's Com- 
pensation Act , 1897 (60 Sc 61 Viet. c. 37), s. 1, 
sub-s. 1.] — Injury to a coal miner’s hand or knee, 
which is known as “ beat hand ” or “ beat knee,” 
and which is caused in the one case by the 
friction of the pick in the hand and in the other ; 
by the friction on the knee when the miner is 
obliged to work kneeling, the injury being , 
gradually caused by continued friction and not 
by any slip, wrench ox strain, and it not being j 
possible to point to any particular act at any 
particular time as the cause of it, or the time of i 
its commencement, is not an injury by “ accident” 
within the meaning of sect. 1, sub-sect. 1, of the * 
Workmen’s Compensation Act, 1897. 

Marshall v. East Holywell Coal Co., Ld. ; I 

[Gorley r. Blackworth Collieries, [1905] 
93 L. T. 360 ; 21 T. L. R. 494— C. A. 

9 . 'Lead Poisoning — Workmen's Compensation ; 
Act, 1897 (60 & 61 Viet, c. 37), 5. 1, sub-s. 1.]— , 
The applicant was employed by ship builders as a 
caulker, his work involving the use of red and ; 
white lead for the purpose chiefly of making the 
plates of ships water-tight. The applicant had | 
been employed on this work for two years when 
he was seized with paralysis clue to lead poisoning. 
The medical evidence was to the effect that the ' 
poisoning was such as might have been expected ; 
as a result of the applicants work ; that it might j 
have been caused by his taking the poison into ! 
his lungs by inhalation, or by his eating his food j 
without having removed the lead from his hands, | 
or by absorption of the poison through the skin ; | 
that only a small number of cases of this descrip- I 
tion occurred among those working with lead ; j 
and that the development of lead poisoning was 

a gradual process and generally took a consider- ; 
able time. | 

Held — that the injury was not caused by an ! 

“ accident ” within sect. . 1, sub-sect. 1 of the t 
Workmen’s Compensation Act, 1897, it being ; 
impossible to point to any definite time when ; 
the poison entered the man’s system. j 

Steel v. Cammell, Laird & Co.. Ld., [1905] , 

[2 K. B. 232; 74 L.J.K. B.610 ; 53 W. R.612; j 
93 L. T. 357 ; 21 T. L. E. 490— C. A. ; 

10. Fall caused by Epileptic Fit— Workmen's 

Compensation Act, 1897 (60 & 61 Viet. c. 37), s. 1, 1 
sub-s. 1.] — A workman was employed at a wharf t 
in unloading coal from a ship. His duty was to I 
stand on a stage near the opening into the hold; 
and guide the bucket which was raised from and| 
lowered into the hold by a crane, and to . give; 
signals to the man working the crane. While so; 
employed he was seized with an epileptic fit, and: 
fell into the hold and was injured. i 

Held— that the injuries were caused by an; 

I accident ” arising out of his employment withiff 
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sect. 1, sub-sect. 1, of the Workmen’s Compensation 
Act, 1897, the proximate cause of the accident 
being his necessary proximity to the hatchway. 

Wicks v. Dowell & Co., Ld., [1905] 2 K. B. 

[225 ; 74 L. J. K. B. 572 ; 53 W. R. 515 ; 92 
L. T. 677 ; 21 T. L. R. 487— C. A. 

11. Anthrax — Disease Contracted from Employ- 
ment — Workmens Compensation Act , 1897 (60 
& 61 Viet. c. 37), s. 1.] — A workman employed 
in a wool-combing factory contracted anthrax 
from certain wool which was infected with that 
disease, and which got into his eye. 

Held — that the workman was injured by 
^accident” arising out of and in the course of 
his employment within the meaning of sect. 1 of 
the Workmen’s Compensation Act, 1897. 

Decision of C. A. ([1904] 1 K. B. 328 ; 73 L. J. 
K. B. 158 ; 68 J. P. 193 ; 52 W. R. 195 ; 89 L. T. 
690 ; 20 T. L. R. 129— C. A.) affirmed. 

Brintons, Ld. i\ Turvey, [1905] A. C. 230 ; 

[74 L. J. K. B. 474 ; 53 W. R. 641 ; 92 L. T. 

578 ; 21 T. L. R. 444— H. L. 

12. Engine-driver injured by Stone-throwing — 
Workmen's Compensation Jhtf,1897 (60 & 61 Viet. 
c . 37), s. 1, sub-s. 1.] — An engine-driver in the 
employment of a railway company, while driving 
his engine, which was attached to an express 
train, was injured by a stone intentionally 
dropped by a boy from a bridge over the line. 

Held — that this was an “accident,” and that 
it arose “ out of ” the engine-driver’s employment 
within sect. 1, sub-sect. 1, of the Workmen’s 
Compensation Act, 1897. 

Challis v. The London and South Western 

[Railway, [1905] 2 K. B. 154 ; 74 L. J.K. B. 

569 ; 53 W. R. 613 ; 03 L. T. 330 ; 21 T. L. R. 

486— C. A. 

13. Attempt to rescue Fellow-workman — 
Workmen's Compensation Act, 1897 (60 & 61 
Viet. c. 37) s. 1, (1).] — A stevedore had con- 
tracted to unload a vessel belonging to the 
appellants, and for that, purpose employed B. 
and other men. B. was employed on the quay 
discharging cargo from the afterhold, and his 
work did not require him to go on board the 
vessel. 

Upon hearing that a man in the forehold was 
overcome by bad gas, the stevedore went to 
obtain rescue appliances ; in his- absence B., 
without orders, volunteered to attempt a rescue, 
and in the attempt he was suffocated. 

Held (by a majority)— that B.’s death was 
due to an“ accident arising out of and in the 
course of his employment.” 

Per Lord Kyllachy, there was no “ accident.” 

London and Edinburgh Shipping Co. v. 

[Brown, (1905) 7 F. 488— Ct. of Sess. 

See also Nos. 248, 255, 257, 309. 


(b) Alternative Remedies. 

14. Dismissal of Action under the Employers' 
Liability Act , 1880 (43 & 44 Viet. c. 42)— 
Subsequent Proceedings under the Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37).] — 
Where a workman has brought an action against 
his employer to recover damages independently 
of the Workmen’s Compensation Act, 1897, for 
personal injuries caused by accident, and the 
action is dismissed, the workman cannot sub- 
sequently take proceedings to recover compensa- 
tion under the Act of 1897 in respect of the 
same injuries, the only remedy being to apply, 
under sect. 1, sub-sect. 4, of the Act of 1897, as 
soon as the previous action was dismissed, to the 
Court in which the action was tried to assess 
compensation under the Act of 1897. 

Edwards r. Godfrey, [1899] 2 Q, B. 333 ; 68 

[L. J. Q. B. 666 ; 47 W. R. 551 ; 80 L. T. 672 ; 

15 T. L. R. 365— C. A. 

15. Weekly Payments — Receipts in Full — 
Satisfaction under Workmen's Compensation Act , 
1897 — Proceeding - under Employers' Liability 
Act, 1880, barred-— Workmen's Compensation 
Act , 1897 (60 & 61 Viet. <?. 37), s. 1, sub-s. 4.]— 
A workman sued his employers under the 
Employers’ Liability Act, 1880, for personal 
injuries sustained by him when working in the 

' defenders’ employment. Receipts had been 
given by him for sums paid to him during six 
months. Four of them were given in “full 
satisfaction of amount due to me as compensation 
under the Workmen’s Compensation Act, 1897 
... based on my average weekly earnings in 
accordance with the said Act.” Having accepted 
payments on that footing he wished to go on 
with an action under the Employers’ Liability 
Act, 1880, alleging that he bad accepted such 
payments and gx’anted receipts therefore on the 
footing that they were merely to account of 
compensation due to him by law in respect of 
“ his ” injuries, and that he did not understand 
that he was thereby making an election as 
averred by the defenders. 

Held — that he was not entitled to have the 
documents set aside, and he was not entitled 
to proceed under the Employers’ Liability Act, 
1880 ; but that he could obtain a decree under 
sect. 1, sub-sect. 4, of the Workmen’s Compen- 
sation Act, 1897. 

Little i\ P. & W. MacLellan, Ld., (1900) 

[2 F. 387. 

16. Notice to Employers of Accident — Wages 
paid as before — Action against Third Party — 

“ Proceeding ” — Workmen's Compensation Act , 
1897 (60 & 61 Viet o. 37), ss. 2, 6.]— The 
plaintiff, a sawyer, who worked for Messrs. J., 

‘ met with an accident caused by the negligence 

of a servant in the employment of the defendant. 
Having given a mere notice of the accident to 
his employers, Messrs. J., they continued to pay 
the plaintiff the same wages as before, and no 
further steps were taken by him to obtain com- 
pensation under the Workmen's Compensation 
Act, 1897. He brought a common law action 
against the defendant for damages. 
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Held — that the action was maintainable, 
because a mere notice of an accident given under 
sect. 2 of the Workmen’s Compensation Act, 
1897, to the employer was not a “ proceeding” 
against the employer within the meaning of 
sect. 6, and did not, therefore, preclude the 
plaintiff from bringing an action against a 
person, other than his employer, whose negli- 
gence caused the injury. 

Perry v. Clements, (1901) 49 W. R. 669 ; 17 
[T. L. R. 525— Ridley, J. 

17 . Proceeding against Employer or against 
Third Person — Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), s. 6.] — A workman 
who was injured by accident in the course of his 
employment took proceedings under the Work- 
men’s Compensation Act, 1897, against his 
employers, and obtained an award for the pay- 
ment of compensation. He subsequently com- 
menced an action to recover damages against the 
person whose negligence was the cause of the 
accident. 

Held — that by reason of sect. 6 of the Work- 
men’s Compensation Act, 1897, the workman 
was debarred from maintaining the action for 
damages. 

Tong- v. Great Northern By. Co., (1902) 

[66 J. P. 677 ; 86 L. T. 802 ; 18 T. L. R. 566 

—Wright, J. 

18. Partial Incapacity for Work — Maximum 
Weekly Payment received by Workman — Right 
to sue for Balance of Wages — Estoppel — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c. 37).] — The plaintiff agreed to work for the 
defendant for a weekly salary and certain 
bonuses. He sustained an accident to his left 
arm in the course of his employment, which 
temporarily disabled him. He gave notice of 
the accident to his employer, and claimed the 
allowance provided by the Workmen’s Com- 
pensation Act, 1897. By agreement between 
the plaintiff and defendant, the latter paid the 
former during his incapacity the maximum 
amount, i.e. , one-half of his average weekly 
earnings. 

Held— that the plaintiff’s conduct was in- 
consistent with the view that he was still 
entitled to the whole of his original wages ; and 
that he was not entitled to the balance of his 
wages during the time in which he was disabled 
from work and receiving compensation. 

Elliott v . Liggens, [1902] 2 K. B. 84; 71 

[L. J. K. B. 483 ; 50 W. R. 524 ; 87 L. T. 29 ; 

18 T. L. R. 514— Div. Ct. 

19 . Unsuccessful Proceedings under the Work- 
mens Compensation Act , 1897 (60 & 61 Viet. c. 37) 
— Right to institute subsequent Proceedings inde- 
pendently of the Act.’] — When a workman has 
proceeded to have compensation for his injuries 
assessed under the Workmen’s Compensation 
Act, 1897, and is defeated by reason of a ruling 
that his case does not come within the provisions 


] of the Act, he is not thereby prevented from 
instituting subsequent proceedings independently 
of the Act, to enforce any previously existing 
remedy to which he may have been entitled 
(Boyd, J. dissenting). 

In September, 1900, the plaintiff instituted 
proceedings in the Recorder’s Court for com- 
pensation, under the Workmen’s Compensation 
Act, for injuries sustained on August 4tli, 
1900. On October 18th, 1900, the Recorder 
dismissed the application on the ground that the 
plaintiff, not having been employed for at least 
| two weeks, was not within the Workmen’s 
Compensation Act, on the authority of. two 
| decisions of the Court of Appeal in England. 

[ These decisions were overruled by the House of 
Lords on December 14th, 1900. The plaintiff 
brought an action for damages for negligence in 
the superior Courts with respect to the same 
injuries as were the subject of proceedings in the 
Recorder’s Court. 

Held, by K. B. Div. (Boyd, J. dissenting) — 
that the proceedings in the Recorder's Court 
were no bar to the action in the Superior 
Court. 

Affirmed by 0. A. (Holmes, L.J. dissenting). 

Beckley r. Scott & Co., [1902] 2 Ir. R. 504— 

[A. C. 

20. Action under Employers' Liability Act — ■ 
Action dismissed — Application to assess Com - 
pe?isation under Workmen's Compensation Act — 
Not a Bar to an Appeal against dismissal of 
Action — Proper Course to adopt — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
s. 1 (4).]— A workman, whose action against 
his master under the Employers’ Liability Act 
has been dismissed, must then and there apply 
for an assessment of compensation under the 
Workmen’s Compensation Act, or he will be 
debarred from making such claim in the future. 
If he intends to appeal in the action he should 
apply proformd in order to preserve his rights, 
and ask for the matter to be adjourned. Such 
an application is not a binding election to accept 
the judgment in the action and rely on the Act 
of 1897. 

Edwards v. Godfrey ([1899] 2 Q. B. 333 ; 68 
L. J. Q. B. 666 ; 47 W. R. 551 ; 80 L. T. 672— 
C. A., No. 14, supra') considered. 

Isaacson and Another c . New Grand (Clap- 

[ham Junction), Ld., [1903] 1 K. B. 539; 

72 L. J. K. B. 227 ; 88 L. T. 291 ; 19 T. L. R. 

150— Div. Ct. 

22 . Receipt signed by Injured Servant — Work- 
men's Compensation Act , 1897 (60 & 61 Viet, 
a. 37), s, 1 (2).] — An injured workman, while in 
bed, signed a single receipt for 126% 6d., bearing 
the words, “Under the Workmen's Compensation 
Act, 1897.” 

Held — not sufficient to warrant a finding that 
he had elected to abandon his right to bring an 
action in respect of his injury. 

Fowler r. Hughes, (1903) 5 F. 394 — Ct. of 

[Sess* 
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23. Negligence of a Stranger — Weekly Pay- 
ments accepted from Employer “ 'Without 
Prejudice ” — Whether Right of Action against 
Stranger abandoned — Workmen's Compensation 
Act , 1897 (60 & 61 Viet, o. 37), *\ 6.]— By sect. 6 
of the Workmen’s Compensation Act, 1897, a 
workman who is injured under circumstances 
such as would give him a right of action against 
a stranger as well as a right to be compensated 
by his employers, may proceed against either of 
them, “ but not against both.” 

The plaintiff, whilst working for It. & Co., was 
injured through the negligence of the defen- 
dants, and was in hospital for four months. 
The agent of the insurance society with whom 
his employers were insured against claims under 
the Act of 1897, made payments to him during 
this time, and the receipts signed by him con- 
tained the following words : u On account of 
compensation which may be or become due to 
me under the Workmen’s Compensation Act, 
1897, in respect of the accident which occurred 

to me on After the first payment had 

been made the plaintiff was advised to accept no 
more, except on the understanding that he did 
so “without prejudice,” and accordingly all 
subsequent payments were expressly made and 
accepted “without prejudice.” 

Eventually he declined to accept any further 
payments, and brought an action against the 
present defendants. 

Held (reversing Jelf, J.) — that the whole of 
the payments must be regarded as having been 
made without prejudice ; and that the plaintiff 
had not irrevocably elected to proceed against 
his employers, and could recover against the 
defendants. 

Decision of Jelf, J. reversed. 

Oliver r. Nautilus Steam Shipping Co., 

[Ld., [1903] 2 K. B. 639 ; 72 L. J. K. B. 857 ; 

89 L. T. 318 ; 19 T. L. B. 697 ; 52 W. B. 200 ; 

9 Asp. M. C. 480— CL A. 

24. Scheme of Compensation under Workmen's 
Compensation Act , 1897, acceptance of — Effect 
of Right of Action under Employers' Liability 
Act, 1880 (43 & 44 Viet. c. 42) — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
ss. 1 (2) (b) ; 3 (1).] — A workman who had 
accepted a scheme duly certified by the Registrar 
of Friendly Societies, under sect. 3 (1) of the 
Workmen’s Compensation Act, 1897, was killed 
by an accident arising out of and in the course 
of his employment. The workman’s widow, 
after receiving certain sums as compensation 
under the scheme, brought an action against the 
employers under the Employers’ Liability Act, 
1880, to recover damages for the death of her 
husband. 

Held — that the acceptance of the scheme was 
an exercise by the workman of the option given 
to him by sect. 2 (1) (b) of the Workmen’s Com- 
pensation Act to claim compensation under that 
Act, and was a bar to the action under the 
Employers’ Liability Act, 1880. 


Decision of Div. Ct. (68 J. P. 181 ; 20 T. L. E- 
166) reversed. 

Taylor r. Hamstead Colliery Co., Ld., 

[1904] 1 K. B. 838 ; 73 L. J. K. B. 469 ; 68 

J. P. 300; 52 W. B. 417; 90 L. T. 363 ; 20 
T. L. B. 338— C. A. 

25. Infant — Accident due to Employer 1 s 
Negligence — Money paid under the Act of 1897 
— Whether a Bar to an Action — Inability of 
Infant to elect — Next Friend’ — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37),**. 1 
(2) (b).] — An infant apprentice cannot make a 
binding election to accept compensation under 

| the Act of 1897 instead of relying on a common 
law action against his employer for damages for 
negligence, although an apprentice is a workman 
within the meaning of the Act. He will not be 
bound by the fact that a person in loco parentis, 
but not a legally appointed next friend, has 
applied for payments on his behalf under the 
Act of 1897. 

Decision of Bruce, J. (19 T. L. B. 665) 
affirmed. 

Stephens r. Dudbridge Ironworks Co., Ld.,. 

[1904] 2 K. B. 225 ; 73 L. J. K. B. 739 ; 68 

J. P. 437 ; 52 W. B. 644 ; 90 L. T. 838 ; 20 
T. L. B. 492— C. A. 

26. Workman demanding and receiving Money 
from Third Party — Subsequent Claim against 
Employers — Exercise of Option — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
s. 1 (4).] — An injured workman, relying on his 
common law rights, made a claim against a 
person other than his employer, and without 
taking legal proceedings obtained a sum of 
money in settlement of his claim ; by the receipt 
which he gave he purported to reserve his right 
to claim compensation from his employers. 

He then made a claim against his employers 
under the Act of 1897. 

Held — that he had exercised his option and 
was thereby debarred from proceeding against 
his employers, and that the clause in the receipt 
did not operate to prevent this result. 

Oliver v. Nautilus Co. ([1903] 2 K. B. 639 ; 
72 L. J. K. B. 857 ; 89 L. T. 318 ; 19 T. L. B. 
607 — C. A., No. 23, supra) distinguished. 
Mulligan v. Dick, (1904) 6 F. 126— Ct. of 

[Sess. 

27. Construction of Sect. 6 of Workmen's Com- 
pensation Act , 1897 (60 k 61 Viet, c, 37). ] — In 
sect. 6 of the Act of 1897 “ employer” is synony- 
mous with “ undertaker.” 

A workman was injured while working for a. 
firm of contractors, who had a contract with the 
respondents ; the latter were the “ undertakers ” 
within the meaning of the Act of 1897. 

He asked for and obtained from the con- 
tractors a payment in discharge of all claims* 
against them, but purported to reserve his right 
to claim compensation against any other persons* 

Held — that sect. 6, upon its true construc- 
tion, barred any claim by him against the 
respondents under the Act of 1897, for he had 
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already recovered against u some person other 
than the employer.” 

Murray v. North British By. Co., (1904) 6 
[ F. 540 — Ct. of Sess. 

28. Claim under Workmen's Compensation Act 
abandoned — Subsequent Action under Employers' 
Liability Act, 1880 — Election — Workmen's Com- 
pensation Act , 1897 (60 A 61 Viet. c. 37), s. 1, 
sub-s. 2 (b).] — A workman who was injured by 
an accident while working on a building filed a 
request for arbitration under the Workmen’s 
Compensation Act, 1897. The employers in their 
answer denied liability to pay compensation 
on the ground that the building did not exceed 
thirty feet in height. The workman thereupon 
abandoned his claim under the Act, and brought 
an action under the Employers’ Liability Act, 
1880. 

Held — that the workman had not exercised 
his option under sect. 1, sub-sect. 2 (b) of the 
Workmen’s Compensation Act, 1897, so as to 
debar him from bringing an action under the 
Employers’ Liability Act, 1880. 

Bouse v. Dixon, [1904] 2 K. B. 62S ; 73 L. J. 

[K. B. 662 ; 68 J. P. 407 ; 91 L. T. 436 ; 20 
T. L. R. 553 ; 53 W. R. 237— Div. Ct. 

29. Workmen's Compensation Act , 1897 (60 & 
61 Viet. c. 37), s. 1 (2) (£).] — A claimant, who 
has been refused compensation under the Work- 
men’s Compensation Act, 1897, on the ground 
that she was not a dependant of the deceased 
workman, is not debarred by her application 
from subsequently enforcing any rights which 
she may have either at common law or under the 
Employers’ Liability Act. 

So held in respect of an action by a mother to 
recover damages or solatium for the death of a 
son, upon whom she had been found not to be 
dependent. 

McDonald r. Dunlop & Co., (1905) 7 F. 533— 

[Ct. of Sess. 

30. 11 Undertaker" — il Employer” — Claim in 
Alternative — Workmen's Compensation Act , 1897, 
(60 A 61 Viet. c. 37), s. 4.] — An injured workman 
must elect whether to claim compensation 
against his own employer or the undertakers for 
whom such employer is working. He cannot 
claim against them in the alternative. 

Herd v. Summers, (1906) 7 P. 870— Ct. of 

[Sess. 

31. Unsuccessful Action at Common Law — 
Assessment of Compensation under Workmen's 
Compensation Act, 1897 — Application for New 
Trial of Action — Workmen's Compensation Act , 
1897 (60 A 61 Viet. e. 37), s. 1, sub-ss. 2 (b), 41.]— 
The plaintiff, who' was an infant, brought an action 
by his next friend against his employers to 
recover damages for personal injuries caused by 
their alleged negligence or by a breach of their 
statutory duty to fence a machine. Judgment 
was given in that action for the defendlnts, and 


at the request of the plaintiff’s counsel the judge 
assessed compensation under sect. 1, sub-sect. 4, 
of the Workmen’s Compensation Act, 1897, and 
gave a certificate of the compensation awarded. 
The plaintiff subsequently applied for a new 
trial of the action. 

Held — that the plaintiff, having obtained an 
award of compensation under sect. 1, sub- 
sect. 4, of the Act, was debarred by sect. 1 , sub- 
sect. 2 (b), from proceeding with his action. 

Isaacson v. New Grand ( Clapham Junction), 
Ld. ([1903] 1 K. B. 539 ; 72 L. J. K. B. 227 ; 
88 L. T. 291 ; 19 T. L. R. 150— Div. Ct., No. 20, 
supra) discussed. 

Neale v. The Electric and Ordnance 

[Accessories Co., Ld., [1906] 2 K. B. 558 ; 

75 L. J. K. B. 974 ; 95 L. T. 592 ; 22 T. L. B. 

732— C. A. 

32. Comm on Law Action dismissed — Appeal 
— Assessment of Compensation — Workmen's Com - 
pensation Act , 1897 (60 A 61 Viet. e. 37), s. 1 (4).] 
An injured workman sued his employers at com- 
mon law, and his action was dismissed. He 
appealed, and on the appeal so being dismissed, 
asked for compensation to be assessed under the 
Act of 1897. 

The Court remitted the assessment to the 
sheriff. 

Quinn v. John Brown A Co., (1906) 8 F. 855— 

[Ct. of Sess, 

33. Foreign Workman — Workmen's Compensa- 
tion, Act, 1897 (60 A 61 Viet. c. 37), 1 (2) (b) ] 

—To an action for personal injuries the defenders 
pleaded that the pursuer had claimed and accepted 
compensation under the Act of 1897, It appeared 
that the workman was an Italian imperfectly 
acquainted with English and wholly unable to 
read or write it ; that he had applied for money 
for his injuries ; that he had accepted two sums 
from the defendants consisting of the amount 
due to him under the Act of 1897 for three 
weekly payments, and had under his mark given 
two receipts therefor which bore to be for pay- 
ments under the Act of 1897 ; that he knew of 
his right to half wages during incapacity, but 
did not know of the Act by name or of his rights 
apart from the Act ; and that the receipts were 
not read over or explained to him. 

Held— that it had not been proved that he 
had elected to take compensation under the Act 
of 1897, and that consequently he was not barred 
from maintaining the present action. 

Valenti r. Dixon, (1907) S. C. 695— Ct. of 

[Sess. 

34. Action for Damages dismissed — Motion to 
have Compensation assessed — Delay — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37).] — 
An injured workman brought an action for 
damages, which was dismissed on February 5th, 
1907. On February 19th, 1907, the workman 
applied to the Court to remit the case to have 
compensation assessed under the Workmen’s 
Compensation Act. The Court refused the 



695 


MASTER AND SERVANT. 


696 


liability of Master for Injury to Servant — 

Continued. 

application on the ground that it was not made 
timeously. 

Bairil v. Higginbotham (B F. 673) followed. 
M‘GrOWAN r. Smith, [1907] S. C. 548— Ct. of 

[Sess. 

See also Nos. 89, 122. 

(c) Ancillary or Incidental Work, 

35 . Railway Contractor — Business — “ Under- 
takers” — Workmen's Compensation Act , 1897 (60 
& 61 Yict. c, 37), s . 4.]— The appellants, who 
were carriers, charged a through rate for the 
conveyance of goods by their railway, which was 
inclusive of all charges for collection and delivery 
of the goods. A firm of carting contractors had 
a contract with the appellants for the collection 
and delivery from and to the public within a 
certain radius of one of their stations of goods 
sent by rail, receiving from the railway company 
a proportion of the through rates paid by the 
public. The deceased was at the time of his 
death a lorryman in the employment of the firm 
of carting contractors, and while engaged in 
transferring a barrel of beer from a lorry on the 
appellant's platform, and within their goods 
station, to a goods train standing beside the plat- 
form, received such injuries from the barrel of 
beer falling upon him that he died. 

Held — that the work in which the deceased 
was engaged was not merely ancillary or 
incidental to, but was part of or process in the 
trade or business carried on by the appellants as 
carriers within the meaning ol the exception in 
sect. 4 of the Workmen’s Compensation Act, 
1897, and that the railway company were under- 
takers in the sense of the Act, and liable. 

Greenhill v. Caledonian Ry. Co., (1900) 2 
[F. 736— Ct. of Sess. 

36 . Railway Company — Contractor 1 s Work- 
man — Painting Station — Workmen's Compensa- 
tion Act , 1897 (60 & 61 Yict. e. 37), 5,?. 4, 7.]— 
The primary business of a railway company is to 
carry passengers and goods. The erection and 
repairing of stations is no part of, or process in, 
that business. A -workman in the employment 
of builders and contractors was engaged as a 
painter in painting the respondents’ Hampton 
Court Station, and met with the accident in 
respect of -which he claimed compensation from 
the respondent railway company. 

Held — that the work upon which the appel- 
lant was engaged was merely ancillary or inci- 
dental to, and no part of or process in the trade 
or business which the railway company carried 
on within fhe meaning of sect. 4 of the Work- 
men’s Compensation Act, 1897. 

Pearce v. London and South Western Ry. 

[Co., [1900] 2 Q. B. 100 ; 69 L. J. Q. B. 683 ; 

48 W. R. 599 ; 82 L. T. 473 ; 16 T. L. R. 336 

—C. A. 

37 . “ Undertakers ” — Workmen's Compensation 

Act , 1897 (60 & 61 Yict. <7. 37), 4, 7.]— A| 


company, whose business was running cars for 
passenger traffic through the streets of Dublin on 
a tramway by electric power, employed a firm of 
contractors to erect coal -hauling machinery at 
one of their power stations. Part of the coal- 
hauling* machinery consisted of a trolley, at 
which B. was engaged at work. A splinter from 
the head of a bolt which he was driving into the 
trolley struck him in the eye, and destroyed the 
sight of the eye. B. was employed by the firm, 
and not by the company. At the time of the 
accident the firm had not handed over the coal- 
hauling machinery to the company, and none of 
the company’s workmen were engaged upon it. 

Held— that the erection of the coal-hauling 
machinery in the power station was work 
merely ancillary to the company’s trade or 
business, and that they were not liable to pay 
B. compensation under the Workmen’s Com- 
pensation Act, 1897. 

Brennan v. Dublin United Tramways Co., 
[ r 19011 2 Ir. R. 241— C. A. 

38 . Undertakers — Workmen's Compensation 
Act , 1897 (60 & 61 Viet. c. 37), s. 4 ; s. 7, sub-s. 2.] 
— The deceased workman was in the employ of a 
firm of engineers who had contracted with a firm 
of cotton spinners to supply and fix a new driving 
-wheel for the steam engine belonging to their 
cotton spinning factory. A hand winch and- 
pulley were used for the purpose of lifting the 
new driving wheel, and while directing that 
operation the deceased workman met with an 
accident which caused his death. 

Held — that the work in question was merely 
ancillary or incidental to, and was no part of, or 
process in, the trade or business of cotton spin- 
ners, and that a dependant on the deceased 
workman was not entitled to compensation 
against the owners of the cotton spinning 
factory. 

Decision of C. A., sub nom. Wrigley v. Bagley 
and Wright ([1901] 1 K. B. 780 ; 70 L. J. K. B. 
538 ; 65 J. P. 372 ; 49 W. R. 472 ; 84 L. T. 415) 
affirmed. 

Wrigley v. Whittaker & Sons, [1902] A. C. 

[229 ; 71. L. J. K. B. 600 ; 66 J. P. 420 ; 50 

W. R. 656; 86 L. T. 775; 18 T. L. R. 559— 
H. L. (E.) ; and see No. 215, infra. 

39 . Undertakers — Railway — Signal Cabin — 
Workmen's Compensation Act , 1897 (60 & 61 
Yict. c. 37), ss. 4, 7.] — The deceased, for whose 
death compensation was claimed, was working 
at a stone and lime screen, which a contractor, 
his employer, was putting up for a way to and 
around a signal cabin which the appellants had 
built for the service of their line, the purpose 
being to prevent soil coming down a bank and 
blocking the access to the cabin. The death 
was caused by a passing train when the deceased 
was walking towards the cabin in the course of 
his master’s work. 

Held — that the work which was being done 
I was ancillary and incidental to the appellants’ 

| undertaking, and thus did not involve liability 
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on their part to the workmen engaged under the 
Workmen’s Compensation Act, 1897. 

Pearce v. London and South Western By. Co. 
([1900 J 2 Q. B. 100 ; 69 L. J. Q. B. 683 ; 48 
W. R. 599 ; 82 L. T. 473 ; 16 T. L. R. 336— C. A., 
No. 36, supra) approved. 

Dundee and Arbroath Joint By. Co. v . 

[Carlin, (1901) 3 F. 843— Ct. of Sess. 

40. Sub-contractor — Worh no part of Business 
of Undertaker — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), 4.]— The plaintiff 
was in the service of the sub-contractor of the 
defendant, and was accidentally injured in the 
course of his employment while engaged in 
putting an iron roof onto a building which was 
in course of erection by the defendant. The 
defendant was a builder who had contracted to 
put up the building, but had sub- contracted 
with the plaintiff’s employer for the putting up 
of the iron roof. 

Held — that the finding of fact by the county 
court judge that it was not a part of the business 
carried on by the defendant to construct iron 
roofs on buildings, brought the case within the 
proviso to sect. 4, and the defendant was not 
liable to pay compensation to the plaintiff. 

Bush v. Hawes, (1901) 85 L. T. 507 ; [1902] 

[1 K. B. 216 ; 71 L. J. K. B. 68 ; 66 J. P.260 ; 

50 W. R. 311— C. A. 

41. “ Factory ” — “ Warehouse ” — Rooms for 
Storing Goods until icanted in Sale Room — 
Factory and Workshop Act , 1901 (1 Edw. 7, 
c. 22), s. 149, subs. 1 (c), and subs. 4— Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c, 37), s. 7.]— The respondent’s premises con- 
sisted of two blocks of buildings, separated by a 
street, but connected by a bridge, and also by 
an underground passage. Some parts of Q 
block contained machinery used for printing, 
etc., and were a “factory 7 ’ within the meaning 
of sect. 7 of the Workmen’s Compensation 
Act, 1897. The appellant had occasionally to go 
to Q block to get tickets ; but he was employed 
as a salesmen in the “hat department” in W 
block, which consisted of retail sale-rooms, with 
rooms in the basement used for storing goods for 
two or three days before they were wanted in 
the sale-rooms. The appellant was injured, 
whilst passing down a corridor in the basement 
on his way ■ from the dining-room, where 
employes had their meals. The county court 
judge found that he was not employed on, in, 
or about a factory, nor in a workshop, the 
storage in W block being merely ancillary to 
the retail business carried on there. 

Held — that it was a question of fact ; and, 
moreover, that the Count agreed with the finding 
of the Judge. 

Burr v. William Whiteley, Ld., 19 T. L. R. 

[117— C. A. 


(d) Assessment of Compensation. 

(1) Difference in Wages or Faming Capacity . 

42. Partial Disablement ■ — Workman Disabled 
for a period of at least Two Weeks from Faming 
Full Wages — Full Wages Paid after Accident-^ 
Amount and Duration of Compensation — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c. 37), s. 1, subs. 2 (a).] — In an arbitration under 
the Workmen’s Compensation Act-, 1897, it 
appeared that the applicant was a foreman in 
the employment of the respondents, who were 
carpet manufacturers. His main work consisted 
in supervision, but he used also frequently to set 
up and adjust the machines. While adjusting a 
machine lie received an injury to his thumb, 
which had to be amputated. He returned to 
his work the next day, but after the accident 
he was unable to set up or adjust the machines, 
and his work was confined to supervision. He 
received the same wages after the accident as 

! before. 

Held — that he was disabled for two weeks 
from “ earning full wages at the work at which 
he was employed” within the meaning of sect. 1, 
sub-sect. 2 (a), of the Workmen’s Compensation 
Act, 1897. 

Held, also, that the proper course was to 
I make a declaration of liability, and to adjourn 
the question of the amount and duration of 
compensation. 

Chandler v. Smith. [1899] 2 Q. B. 506 ; 68 

[L. J. Q. B. 909 ; 47 W R. 677; 81 L. T. 317 ; 

15 T. L. R. 480— C. A. 

43. Partial Disablement — Wages the same 
after as before the Accident — Workmen's Com- 
pensation Act, 1897 (60 & 61 Viet. fi. 37), Sched. 

j J., cl. 1 (b), cl. 2.] — A workman who lost his 
j thumb in consequence of an accident arising out 
j of and in the course of his employment, was 
received back after the accident into the employ- 
ment of the same employer at the same rate of 
wages as before the accident, though he was not 
put at the same kind of work. The county court 
judge awarded him 2s. 6d. a week from the time 
when he resumed work after the accident. 

Held — that, as the wages after the accident 
were the same as those before, there was no 
power at that time to award any weekly pay- 
ment in respect of the period after the workman 
resumed work. 

Irons v. Davis and Timmins, Ld., [1899] 2 

[Q. B. 330 : 68 L. J. Q. B. 673 ; 47 W. R. 616 ; 

80 L. T. 673— C. A. 

44. Partial Disablement — Estimate of Com- 
pensation — Workmen's Compensation Act , 1897 
(60 & 61 Viet. c. 37), Sched. L, cl. 1 (b).]— Sched. 
I. of the Workmen’s Compensation Act, 1897, 
restricts the amount recoverable by an employee 
whose total or partial incapacity results from 
injury, to 50 per cent, of his average weekly 
wages prior to the date of the accident ; cl. 2 
directs the arbitrator in regulating the amount 
of compensation to have regard to the difference 


See also Nos, 52, 329, 330,344. 
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between the man’s wage-earning capacity before 
and after the injury. 

Held — ( 1) that a workman whose wage-earn- 
ing capacity had been diminished by a partial 
disablement resulting from an accident was not 
entitled to demand as of right that compensation 
be fixed at a difference between his average 
wages before and after the accident ; (2) that 
such difference was a point of consideration, and, 
failing other material, might afford the sole 
criterion, and so become the estimate of com- 
pensation; (3) an argument that the workman 
was entitled to recover only 50 per cent, of the 
difference repelled. 

Geary v. Dixon, Ld., (1899) 36 S. L. R. 640 — 

• [Ct. of Sess. 

45 . Partial Incapacity — Earning Capacity — 
Workmen's Compensation Act, 1897 (60 A 61 Viet. 
c. 37), s. 1.] — A workman who has suffered an 
injury from accident, leading to partial disable- 
ment or incapacity, is entitled to compensation 
in respect of the difference between his earning 
capacity after the accident and his earning 
capacity at the time of the accident. The 
statutory test is earning capacity ; and if it 
should appear upon the facts that his earning 
capacity is less after than it was before or at the 
time of the accident, he may have a claim even 
if he was in fact receiving the same wages at the 
two periods. 

Freeland v. Macfarlane, (1900) 2 F. 832 — 

[Ct. of Sess. 

46 . Maximum — Workmen's Compensation Act, 
1897 (60 A 61 Viet. <?. 37), Sched. I, cl. 1 
<b), 2.]— Sched. X., cl. 1 (b), of the Workmen’s 
Compensation Act, 1897, limits the amount of 
compensation to 50 per cent, of the 'average 
weekly earnings, and clause 2 says that in fixing 
the amount of the weekly payment, regard shall 
be had to the difference between the amount of 
the average weekly earnings of the workman 
before the accident and the average amount 
which he is able to earn after the accident. 

Held — that clause 2 does not operate neces- 
sarily to cut down the maximum allowed by 
clause 1 (b). 

Illingworth v. Walmsley, [1900] 2 Q. R. 

[142 ; 69 L. J. Q. B. 519 ; 82 L. T. 647 ; 16 
T. L. R. 281— C. A. 

47 . Review of Award of Weekly Payment — 
Difference between Wages before and Wages 
after Accident — Apprentice — Tuition — - Work- 
men's Compensation Act , 1897 (60 A 61 Viet, c . 
37), Sched. I. (2), (12).] — An apprentice to a firm 
-of printers while at work had his hand crushed. 
At that time he was , earning 10s. $d. a week. 
He took proceedings under the Workmen’s Com- 
pensation Act, 1897, and obtained an award of 
%Sr Qd. weekly. Owing to his injuries he was 
not able to work any more as an apprentice, and 
the deed was cancelled, but after some months 
he came back into the service of the same 
employers as a labourer, and in that capacity he 


earned Iks*. 2d. a week, and thus was making 
more than he did before the accident. There- 
upon the employers, under clause 12 of the 1st 
schedule to the Act, made an application to the 
county court judge to review the weekly 
payment and put an end to it. 

Held — that the average weekly earnings 
before the accident and after it were to be 
compared, and the difference between these 
amounts is to be taken as the basis of the 
award. 

The Court made an order reducing the amount 
of the award to Id, a week, so that the applicant 
would be entitled, if at any time it should 
become necessary, to apply to have the amount 
increased. 

Semble, incidental advantages should in 
certain cases be taken into consideration— e.g., 
clothes, board, and lodging. 

Irons v. Dads ([1899] 2 Q. B. 330 ; 68 L. J. 
Q. B. 673 ; 47 W. R. 616 ; 80 L. T. 673— C. A., 
Ho. 43, supra ) followed. 

Pomphrey v. Southwark Press, [1901] 

[1 Q. B. 86 ; 70 L. J. Q. B. 48 ; 65 J. P. 148 ; 

83 L. T. 468 ; 17 T. L. R. 53— C. A. 

48 . Partial Incapacity — Amount — Workmen' s 
Compensation Act, 1897 (60 A 61 Viet. a. 87), 
Sched. I. (1) (2).] — Where a workman is partially 
incapacitated, he may, in a fit ease, be awarded 
as compensation the whole amount of the differ- 
ence between his average earnings before and 
after the accident, so long as it does not exceed 
50 per cent, of his average earnings before the 
accident, or does not exceed £1 per week. 

Hughes r. Summerlee and Mossend Iron 

[and Steel Co., (1903) 5 F. 784— Ct. of Sess. 

49 . Discretion of County Court Judge — 
Workmen's Compensation Act , 1897 (60 A 61 
Viet. <?. 37), Sched. I, cl. (1) (b) (2).]— The 
applicant, who was injured by accident and 
partially incapacitated for work, was entitled to 
compensation under the Workmen’s Compensa- 
tion Act, 1897. His average weekly earnings 
before the accident were 24s. 9 d., and after the 
accident he earned the average weekly amount 
of 11s. Upon an application to fix the amount 
of compensation to he paid, the county court j udge 
awarded 12s. 4 \d. a week, the maximum amount 
allowed by the Act, stating that he always acted 
upon the rule of awarding the maximum amount 
of compensation which he could give under the 
Act, so long as that amount and the average 
amount which the workman could earn after the 
accident added together did not exceed the 
average weekly earnings before the accident. 

Held — that the county court judge was wrong 
in acting uppn a general rule, and that the case 
must be sent back to him for reconsideration. 
The judge must exercise his discretion with 
regard to the circumstances of each particular 
case. 

Decision of C. A. ([1904] 1 EL. B. 218 ; 73 
L. J. K. B. 141 ; 68 J. P. 140 ; 52 W. R. 275 ; 89 
L. T. 627 ; 20 T. L. R, 121) affirmed. 

Webster v. Sharp A Co., Ld., [1905] A, C. 284 ; 

[74 L. J, K. B. 776 ; 92 L. T. 373— H. L, (E,). 



701 


MASTER AND SERVANT. 


702 


Held — that the decision of the county court 
l judge was not wrong, as the oil was necessary to 


Liability of Master for Injury to Servant— 

Continued , 

50. Partial Incapacity — Discretion of Arbi- j performance of his work. 
trator — Workmen's Compensation Act, 1897 
(60 & 61 Yict. c, 37), Belied. I. (12).] — A work- i 
man who was for a time totally incapacitated by j 
an accident, and whose average weekly earnings i 
were 365. 8 d., was awarded a weekly payment of j 
185. 4 d., being 50 per cent, of his wages. His ' 
incapacity having partially ceased, he went back 
to his employers’ service at a wage of 175. per 
week. The employers, thereupon, applied to the 
arbitrator to review the weekly payment of 
185. 4<Z, but he refused to do so. 

Held — that his award must stand. 


Houghton r. Sutton Heatii and Lea Green 
[Collieries Co., [1901] 1 Q. B. 93 ; 70 L. J. 
Q. B. 61 ; 65 J. P. 134 : 49 W. R. 196 ; S3 L. T. 

472 ; 17 T. L. R. 54— C. A. 


Semite , per Ld. McLaren, an arbitrator must 


53. Dependants — “ In Part dependent upon the 
Earnings of the Workman ” — Funeral Expenses 
— Won-joinder of Father — Workmen's Compensa- 
tion Act , 1897 (HQjb 61 Viet. c. 37), Sched, I. (1) 
(a) (ii.)? (hi.) — Workmen's Compensation Pules , 
1898, r. 4 (3).] — In an arbitration under the 
Workmen’s Compensation Act, 1897, it appeared 
that the deceased workman was at the time of 


not award to an injured workman a sum exceed- , the accident living with his father and mother, 
ing the difference between his wages before and j anc ] that he was in the habit of paying his weekly 


after the accident. 

Bryson v. Dunn and Another, (1906) 8 E. 226 

[ — Ct. of Sess. 


(2) Extras , Deductions , and Apportionments , 
51. Apportionment 


j earnings of 8s. to his mother to put into the 
i common family fund. Shortly after the accident 
i the father left his wife and family, and the 
| mother gave notice of request for arbitration, 
claiming compensation as having been partly 
dependent on her son’s earnings. Ho steps were 
Compensation—-. Admini 5- taken for making the father a respondent to the 

tt. ^ " 1 '* in 


tratrix's Eight to receive whole Sum — Investment j arbitration proceedings in accordance with 
of Sum apportioned to Dependants— Workmen's j rule 4 (3) of the Workmen’s Compensation Rules, 
Compensation Act , 1897 (60 & 61 Viet. c. 37), j 1898. The county court judge made an award 
Sched. 7., cl. 4-7.] — In an arbitration under j in favour of the mother for a weekly payment of 
the Workmen’s Compensation Act, the applicant 1 rt - ^ ” ’ ■' 

was the widow of the deceased workman, 
and she had taken out letters of administra- 
tion. The county court judge by his award 
ordered the respondents to pay a lump sum to 
and for the benefit of the dependants of the 
deceased, whom he declared to be the widow and 
the two infant sons of the deceased, and he 
apportioned the said sum between the widow and 
the sons, and he ordered the sum apportioned to 
the widow to be paid to her, and the sum appor- 
tioned to the sons to be paid to the registrar and 
to be invested by him for their benefit. 

Held — that, on the construction of para- 


35. for the period of three years, and the sum of 
£6 85. for funeral expenses. 

Held — that even if the father ought to have 
been made a respondent to the proceedings under 
rule 4 (3), which was doubtful having regard to 
rule 2, the employers, not having taken the point 
before the county court judge, were not entitled 
to take it on appeal. 

Held, also, that the county court judge, in 
determining what sum was reasonable and pro- 
portionate to the injury to the dependants under 
Sched. I. (1) (a) (ii.), was entitled to take into 
consideration the funeral expenses, and to award 


graphs 4, 5, 6, and 7 of ^ the first schedule to the ; a named sum in respect of those expenses, subject 
Act, the county court ]udge had power to make j the limitations imposed by the maximum 

such order, and that the applicant, although she ! - - - 

was the legal personal representative of the 
deceased, had no absolute right to receive the 
whole of the compensation money. 

Daniel v . Ocean Coal Co,. [1900] 2 Q. B. 250 ; 1 
[69 L. J. Q. B. 567 ; 64 J. P. 436 ; 48 W. R. j 
467 ; 82 L. T. 523 ; 16 T. L. R. 368— C. A. i 

' ; ■ • ^ : 54 . « a verage Weekly Earnings ’’ — Unpaid 

52. Compensation — “ Average Weekly Earn- Assistant — Wages earned during One Week only 
ings" —Deductions of Sums spent for Necessaries I — Workmen's Compensation Act , 1897 (60 A 61 
--Damp Oil — Workmen's Compensation Act, 1897 1 Viet. c. 37), Sched. I. (1) (b).]— In computing the 
(60 & 61 Viet. c. 37), Sched. I. (1) (a).]— j earnings of an injured party, there is not to be 


mentioned in the schedule. 

Bevan v. Crawshay Brothers, Cyfartha, 
[Ld., (1901) 50 W. R. 98; 85 L. T. 496 ; 18 
T. L. R. 17 ; [1902] 1 K. B. 25 ; 71 L. J. K. B. 

49— C. A. 


Employers were in the habit of supplying oil for 
the lamps with which their miners worked, and 
it was a rule of the colliery that Qd. should be 
deducted every week from each man’s wages for 
the oil so supplied. The county court judge 
made an award of compensation, under the 
Workmen’s Compensation Act, 1897, on the basis 
that the weekly earnings of a miner who met his 
death while working in the colliery were his full 
wages, irrespective of the deduction therefrom of 
&d. a week for lamp oil. 


deducted from those earnings a proportion of th 
amount^ in respect that he had the assistance in 
his work of a boy, his son. The son, who acted 
as his father’s drawer, was not paid any money 
for doing so by his father. 

If there are no earnings except in one week, 
that amount must be taken as the basis of assess- 
ment, and is not to be cut down by the fact that 
the workman was in the employment in a small 
part of another week, during which he did not 
earn any sum, as his work had not proceeded so 
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far in that week as to give rise to a claim for 
wages. 

Kelson v . Kerr and Mitchell, (1901) 3 F. 

[893— Ct. of Bess. 

55 . “Earnings” — Agreed Deductions from 
Wages — Workmen's Compensation Act, 1897 (60 
& 61 Viet. c. 37), Sched. 1 (a).]— -By agree- 
ment between a miner and his employers certain 
deductions were made from his weekly wages in 
respect of the “ check-weigh” fund, sharpening 
of tools, lamp-trimming and oil. 

Held— that, in order to ascertain his wages 
for the purposes of the Workmen’s Compensation 
Act, no deductions ought to be made from his 
gross wages in respect of these items. 

Houqkton v. Sutton Heath and Lea Green 
Collieries Co. ([1901] 1 K. B. 93 ; 70 L. J. K. B. 
61 ; 65 J. P. 134 ; 49 W. R. 196 ; 83 L. T. 472— 
C. A., No. 52, svpni) approved. 

Abram Coal Co. v . Southern, [1903] A. C. 

[306 ; 72 L. J. K. B. 691 ; 89 L. T. 103 ; 19 
T. L. R. 579- H. L. (E.). 

56. Assessment of u Average Weekly Earnings" 
— Age, affecting Wage-earning ability — General 
fall in Wages — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), Sched. I. (1).]— An 
arbitrator in fixing the amount of compensation 
to be paid to an injured miner is not entitled to 
take into account the facts (1) that he was too 
old to earn a miner’s full wages, and (2) that, 
since the accident, there had been a general fall 
in miners’ wages. 

Jamieson r. Fife Coal Co., (1901) 5 F.958— 

[Ct. of Sess. 

57. Assessment of Darnings — Lodging Allow- 
ance to a Bailway Guard — Included in Ms 
Darnings — Workmen's Compensation Act , 1897 
(60 & 6i Viet. c. 37), Sched. 1 , 1 (a) (i.).]— A rail- 
way guard received in addition to his wages a 
lodging allowance whenever his duties compelled 
him to sleep away from home ; he had not in any 
way to show what his “ out-of-pocket” expenses 
were on such occasions, nor to account for the 
allowance paid to him, and so might make a 
profit by taking cheap lodgings, or sleeping free 
with a friend. 

Held— that, in calculating his average earn- 
ings, it was right to treat sums received by him 
as lodging allowance on the same footing as, 
and as part of, his ordinary wages, and not as 
reimbursement for out-of-pocket expenses. 

Decision of C, A. ([1903] 2 K. B. 26 ; 72 
L. J.K. B. 486; 67 J. P. 429; 51 W. R. 481; 
88 L.T. 545 ; 19 T. L. R. 437) affirmed. 

Midland Ry. Co. v. ShArpe, [1904] A. C. 349 ; 

[73 L. J. K. B. 666; 91 L.T. 181; 20T.L.R. 

546; 53 W. R. 114 — H. L. (E.). 

58. Be dewing Award — Average Weekly Darn - 
, ings — Dali in Wages after Accident- — Workmen's 

Compenstion Act, 1897 (60 & 61 Viet. c. 37), 


Sched. I. (2) (12).] — The applicant, a haulier in 
a colliei y, was injured by an accident arising out 
of and in the course of his employment, and was 
totally incapacitated for work. His average 
weekly earnings before the accident were £1 14s. 
a week, and compensation under the Workmen’s 
Compensation Act, 1897, at the maximum rate, 
viz., 17s. a week, was paid to him by the respon- 
dents. After a considerable time he partially 
recovered, and the respondents took him back 
into their employment as a lampman at wages 
of £1 9s. 5 d. a week, and thereupon ceased to 
pay compensation. At that time the wages paid 
to hauliers had fallen to £1 9s. 5d. a week. 
The applicant then filed a request for arbitra- 
tion in the county court to assess compensation 
under the Act. The application was treated a& 
an application to review a weekly payment, 
under Sched. I. (12) of the Act. The county 
court judge held that the sum upon which the 
maximum compensation was based, viz., the 
amount of the average weekly earnings before 
the accident, was subject to variation from time 
to time in accordance with the fluctuations in 
the rate of wages in the same employment after 
the accident, and he held that as the applicant 
was earning as much as he would have earned if 
no accident had happened he was not entitled to 
any weekly payment of compensation. 

Held — that the amount of the applicant’s 
average weekly earnings before the accident as 
ascertained for the purpose of fixing the 
maximum compensation was not subject to 
variation in accordance with the fall in the rate 
of wages paid to hauliers after the accident, and 
that as the county court judge had proceeded! 
upon a wrong principle the case must be sent 
back for him to exercise his discretion as to- 
whether he would award any, and, if so, what 
weekly sum, having regard to the difference 
between the amount of the average weekly 
earnings of the workman before the accident 
and the amount which he was able to earn after 
the accident. 

James v. Ocean Coal Co., [1904] 2 K. B. 213 ; 

[73 L. J. K. B. 915 ; 68 J. ?. 431 ; 52 W. R. 497 ; 

90 L. T. 834 ; 20 T. L. R. 483— C. A. 

59. 11 Average Weekly Darnings" — Continuity * 
of Dmploy ment — Employment by Contractor in 
Mine — Employment by Mine-owners — Workmen' st 
Compensation Act , 1897 (60 &c 61 Viet. c. 37), 
Sched. (1).] — An injured workman had been 
employed by a contractor in a coal-mine, the 
contractor being employed by the mine owner to- 
win coal by contract. The man was dismissed 
and remained idle for one day ; he was then 
“taken on” to work as servant of the mine- 
owner in the same mine, and was soon after- 
wards injured. 

Held — that, in calculating his weekly earn- 
ings, his earnings under the contractor could not. 
be taken into account. 

Hunter v. Wm. Baird & Co., Ld., (1905).' 

[7 F. 304— Ct. of Sess. 

60. “ Average Weekly Darnings "—Master and 
Servant — Compensation for Injuries by Accident 
— “ Darnings ” — Bailway Porter's Uniform — 
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Workmen's Condensation Act , 1897 (60 & 61 
Viet. c. 37), Sched. 1. (1) (a).] — A railway com- 
pany supplied to each of their guards a certain 
quantity of uniform for use during his service. 
I he uniform remained the property of the rail- 
way company, the guard merely having the use 
of it. A guard having been killed by an accident 
in his employment, 

Held — that in assessing .the compensation 
payable to his dependants, the guard’s right to 
wear the uniform must be treated as part of his 
earnings in addition to any money wages paid 
to him. 

Great Northern Ry. v. Dawson, ri9C5] 1 

[K. B. 331 ; 74 L. J. K. B. 271 ; 53 W. R. 309 ; 

92 L. T. 145 ; 21 T. L. R. 193— C. A. 

61. “ Dependants *’ — Partial Dependency — 
Pnnciple of Calculation — Workmen's Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), Sched, I., 
cl. 1 (a) (2).] — A workman met with a 
fatal accident in the course of his employment. 
His weekly earnings were about £1 a week, and 
his wife in addition earned a sum of Is. 10 $d. a 
week. In proceedings by the widow for the 
assessment of compensation under the Work- 
men’s Compensation Act, 1897, the county court 
judge awarded her £150. Upon appeal the 
employers contended that in the case of partial 
dependency, in order to ascertain the sum that 
was “ reasonable and proportionate to the 
injury” to the dependants within the meaning 
of Sched. I., cl. 1 (a) 2, to the Act, the 
amount required to be expended on the mainten- 
ance of the deceased workman in his lifetime 
should be deducted from his earnings and the 
maximum sum payable as compensation should 
be proportionately reduced. 

Held — that the principle upon which com- 
pensation should be assessed was the same in the 
case of partial dependency as in the case of total 
dependency, except that in the former case the 
applicant’s other source of income besides the 
deceased man’s earnings must be taken into 
account in assessing the compensation, and that 
the county court judge had acted upon a right 
principle in assessing the compensation. 

Osmond v. Campbell and Harrison, Ld., 

[1905] 2 K. B. 852 ; 54W.R.117; 22T.L.R. 

4 ; 75 L. J. K. B. 1 ; 93 L. T. 724-C. A. 

See also Nos. 47, 107, 109, 302. 

(3) Length and Continuity of Employment 

62. 11 Average Wechly Earnings' 9 — Compensa- 
tion — Break in Employment — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37), 
Sched. Z, cl. 1 (b).]— The question whether the 
employment of a workman has come to an end 
is a question of fact. If a county court judge, 
on the basis of the man having been absent 
from work through illness for eleven weeks, 
found that such absence constituted a break in 

B.D. — VOL. II. 


j the employment and there clearly was evidence 
I on which he could so find, an appeal fails. 

Hewlett v. Hepburn A Co., (1899) 16 T. L. E. 

50 — C. A. 

63. ^ A re rage Weekly Earnings ” — Computa- 
tion — “ If he has been so long Employed 3 " — Con- 
tinuous Employment — Strike — Fresh Contract — 
Workmen's Compensation Act 1S97 (60 A 61 
Viet. c. 37 Sched. cl. 1 (b). — By Sched. I., cl. 1 
(b), of the Workmen's Compensation Act, 1897, 
the compensation under the Act shall be, “ (bj 
Where total or partial incapacity for work 
results from the injury, a weekly payment during 
the incapacity after the second week not exceed- 
ing 50 per cent, of his average weekly earnings 
during the previous twelve months if he has 
been so long employed, but if not, then for any 
less period during which he has been in the 
employment of the same employer, such weekly 
payment not to exceed one pound.” 

A workman was injured by an accident arising 
out of and in the course of his employment. 
During the year preceding the accident the 
workman went out on strike, and his employ- 
ment was thereupon terminated. After the 
strike was over he went back into the employ- 
ment of the same employer under a new contract 
of employment, and remained there until the 
accident happened. 

Held — that, in ascertaining the average 
weekly earnings for the purpose of assessing 
compensation, inasmuch as the employment 
before the strike was terminated, the period of 
employment subsequent to the strike could alone 
be considered, as there was no substantially con- 
tinuous employment during the year preceding 
the accident. 

Jones v. Ocean Coal Co., [1899] 2 Q. B. 124 ; 

[68 L. J. Q. B. 731 ; 47 W. R. 484 ; 80 L. T. 

582 ; 15 T. L. R. 339— C. A. 

64. “ Average Weekly Earnings ” — Computa- 
tion — i: If he has been so long employed ” — Kind 
of Employment — Workmen's Compensation Act , 
1897 (60 & 61 Viet, c. 37), Sched. J., cl. 1 (£).] — 
The words “ if he has been so long employed” in 
the Hirst Schedule, cl. 1 (5), to the Workmen’s 
Compensation Act, 1897, mean, “ if he has been 
so long employed by the same employer,” and 
not “if he has been so long employed in the 
same kind of employment,” 

To arrive at the workman’s average weekly 
earnings during the previous twelve months, all 
the earnings of the workman for the previous 
twelve months should be added up and the sum 
total divided by 52. 

Price r. J. Marsden & Sons, [1899] 1 Q. B 493 ; 

[68 L. J. Q. B. 307 ; 47 W. R. 274 ; 80 L. T. 

15 ; 15 T. L. E. 184— C. A. 

65. Average Weekly Earnings ” — Computa- 
tion — Workmen's Compensation Act, 189 7 (60 & 61 
Viet. c. 37), Sched. cl. 1 (£).] — In order to 
ascertain the “average weekly earnings'’ within 
the meaning of clause (b) of cl. 1 of Sched. I. of 
the Workmen’s Compensation Act, 1S97, the total 

23 
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amount earned by the workman during the pre- 
vious twelve months should be divided by 52. 
Keast v. Barrow Hematite Steel Co., 
[1899] 63 J. P. 56 ; 15 T. L. R. HI— C. A. 

66. Intermittent Employment — “Average 
Weekly Earning* ” — Earn for calculating Com- 
pensation — Workmen's Compensation Act , 1897 
(60 <fc 61 Viet, o. 37), Sched. Z, cl. 1 (b).]— A 
casual dock labourer met with an accident after 
being in employment for three and a half days. 
During the previous twelve months he had 
worked for many employers and at various times 
for the respondent, who had engaged him. in 
every week except four during a long period, 
but sometimes for only one day. 

The county court judge added together the 
sums earned in respondent’s employment during 
the twelve months, divided the total by 52, and 
awarded 50 per cent, as weekly compensation. 

Held — that earnings from other employers 
could not be taken into consideration, and that 
weekly compensation should not be calculated 
when a workman had been in employment less j 
than a week, as if he had been in the employ- 
ment for two weeks at the same rate of daily 
wages as he was earning at the time of the 
accident. 

Williams v. Potjlson, [1899] 63 J. P. 757 ; 16 
[T. L. R. 42— C. A. 

67. “ Average Weekly Earnings” — “Period of 
Ms actual Employment f> — Less than Three Years 
— Computation — ' Indemnity as between Respon- 
dents — Workmen's Compensation Act , 1897 (60 
& 61 Viet. c. 37), Soiled. cl. 1 a. (i.) — Work- 
men's Compensation Rules, 1898, rr. 19-23.] — 
A workman who was killed by an accident 
on September 27th 1898, had been originally 
employed by his employers before September 
27th, 1895, and from that date till March, 
1896, he was earning wages of £2 10s. a week. 
There was then a break of eleven months in his 
employment till February, 1897, when he com- 
menced a different kind of work again at wages 
of 30s. a week, and he continued to work at that 
rate of wages till his death. 

Held— that, in calculating the amount of 
compensation to which his widow was entitled 
under the Workmen’s Compensation Act, 1897, 
Sched. I. (1), (a), (i.), the period of work before 
the break ought not to be taken into account, 
and that the award ought to be for 156 times 30s. 

Where the respondents in an arbitration under 
the Workmen’s Compensation Act are the under- 
takers and a person who has contracted with 
them, and the undertakers claim under sect. 4 
indemnity against the contractor, it is necessary 
under rule 23 of the Workmen’s Compensation 
Rules, 1898, to give notice of such claim in the 
same way as is required by rule 19 in the case 
where a claim to indemnity is sought against 
a third party. 

Appleby v. Horseley Co., [1899] 2 Q. B. 521 ; 

[68 L. J. Q. B. 892 ; 47 W. B. 614 ; 80 L. T. 

853 ; 15 T. L, R. 410— C. A. 


68. “ Average. Weekly Earnings " — Piece-work 
at Irregular Inter mis — Workmen's Compensation 
Act . 1897 (60 & 61 Viet. e. 37), Sched. cl. 1 
(b).] — Where a workman has been employed on 
piece-work at irregular intervals during an ex- 
tended period of time, in the event of his death 
by accident in course of his employment, assess 
the compensation to which his wife and children 
are entitled under the Workmen’s Compensation 
Act, 1897, by dividing the total amount which 
he earned by the number of weeks in the ex- 
tended period and multiply by 156. 

Small v, M’Cormick and Ewing, [1899] 36 
[S. L. R. 700— Ct. of Sess. 

70. “ Average Weekly Earnings ” — Employ- 
ment for less than Two Weeks — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37). 
Sched. I (1), cl. 1 (b).] — A workman was em- 
ployed to work in the demolition of a building, 
the terms of his employment being that he 
should work sixty hours a week — viz., eleven 
hours a day on five days of the week and five 
hours on Saturday, at the wages of 7%d. an hour, 
and that he should be liable to be discharged at 
an hour’s notice. When he had worked for four 
days, for a period altogether of forty-four hours, 
he was accidentally injured. 

Held — that, as there was a presumption that 
his employment would continue from week to 
week, there was evidence to support the finding 
that his average weekly earnings within the 
meaning of the Workmen’s Compensation Act 
were sixty times l\d. 

A workman was employed to work as a haulier 
at the wages of 5s. 2d. a day. He began to work 
on a Wednesday, and he continued to work 
every day, Sunday included, till the following 
Wednesday, when he was accidentally injured. 
He received as wages for the eight days £2 Is. 4 d. 

Held — that, as he had worked for a period of 
more than a week at 5s. 2d. a day, although that 
period was partly in one calendar week and 
partly in another, there was evidence to support 
the finding that his average weekly earnings 
were six times 5s. 2d. 

Ayres r. Buckeridge ; Wheale t. Rhymney 

[Iron Co., Ld. ; Jones v. Rhymney Iron 

Co., Ld., [1902] 1 K. B. 57 ; 65 J. P. 804 ; 50 

W. R. 115 ; 85 L. T. 472 ; 18 T. L. R. 20 ; 71 
L. J. K. B. 28— C. A. 

71. “A rerage Week ly Ea rn / ngs ’ ’ — Emplo y- 
nient for less than Two Weeks — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37), s. 1, 
subs. 1, Sched. cl. 1 (//).] — The leading enact- 
ment of the Workmen’s Compensation Act, 1897, 
is that every workman in the prescribed trades 
shall be entitled to compensation. The com- 
pensation is given by the Act and not by the 
schedule, but the amount of compensation is to 
be “in accordance with” the schedule, which 
words do not restrict the obligation upon the 
employer to pay compensation or the right of 
the workman to receive it. 

The word “average” is used not with strict 
accuracy, but loosely in the Act. 

The words “average weekly earnings” mean 
that if a workman was only employed at irregular 
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intervals or at irregular amounts the average is 
got at by putting them together and striking an 
average so as to afford a list of the weekly sum 
to be paid. A workman need not have been at 
the time of the accident for at least two weeks 
in the service of his employer to entitle him to j 
the benefit of the Workmen's Compensation Act, ! 
1897. j 

s The decisions of the C. A. ([1900] 1 Q. B. | 
780 ; 69 L. J. Q. B. 449 ; 64 J. P. 292 ; 48 W. E. I 
408; 82 L. T. 189; 16 T. L. E. 250; and ! 
[1900] 2 Q. B. 95 ; 69 L. J. Q. B. 598; 48 . 
W. E. 598 ; 82 L. T. 489 ; 16 T. L. E. 335) > 
reversed. | 

Lysons v. Andrew Knowles & Sons, Ld. ; [ 

[Stuart r. Nixon and Bruce, [1901] A. C. i 

79; 70 L. J. Q. B. 170; 65 J. P. 388; 49 : 

W. E. 686 ; 84 L. T. 65 ; 17 T. L. E, 156— 

H. L. (E ). | 

And see No. 196, supra. 

72 . No Wages earned by Workman — Amount j 
of Compensation — Workmen's Compensation Act , ! 
1897 (60 & 61 Viet. c. 37), Sched. I. (1) ( a ) (b).] j 
— The deceased had entered the employment, j 
but was killed after he had descended to work in j 
the pit and as he was proceeding to work, but J 
before he had done anything which gave him a ; 
claim for any sum of wages. 

Held — that a sound interpretation of the Act j 
involved the right to compensation where there ; 
has been employment and accident in the employ- j 
ment, and that as no sum could be brought out j 
at all, the sum must be fixed at £150, according , 
to the alternative given in the Act. 

Lysons v. Andrew Knowles % So?is , Ld. ([1901] 
A. C. 79 ; 70 L. J. Q. B. 170 ; 65 J. P. 3 88 ; 49 ! 
W. E. 636 ; 84 L. T. 65 ; 17 T. L. E. 156— j 
H. L. (E), supra ) followed. 

Leonard r. Baird & Co., (1901) 3 F. 890— Ct. j 

[of Sess. j 

i 

73 . “ A verage Weekly Earnings” — Employ- \ 
ment for Two Bays a Week for more than Two | 
Weeks — Continuous Employment — Casual Em - j 
ploy ment for same Employers or Others — Work- ] 
men's Compensation Act , 1897 (60 & 61 Viet-, c. 1 
37), Sched. I. (1) (b).]— A printer’s cutter had a j 
contract with a printing company under which 
he was to work for them on the nights of : 
Thursday and Friday in every week at 8 s. 8d. a 
night. No definite duration for the employment j 
was fixed, but it was to be determinable by a 
week’s notice, and was to continue for more than 
two weeks. During the rest of each week he was j 
free to work as he pleased. He went to the j 
same employers and also to other persons, and j 
worked when he could get from either any ; 
casual work. In the third week of his employ- 
ment he met with an accident. He applied 
under the Workmen’s Compensation Act, 1897, 
for compensation, and the question arose as to 
how his average weekly earnings were to be 
computed. 

Held — that (1) there was no break in con- 


tinuity in the employment under the agreement 
for two nights in every week, and that it was 
right to deal with the 17 a 4 d. as weekly earnings 
in respect of which an award could be made ; 
(2) there was no continuity in the casual work, 
and it could not be taken in consideration in 
the award. 

Hathaway r. Argus Printing Co., [1901] 1 

[Q. B. 96 ; 70 L. J. Q. B. 32 ; 64 J. P. 804 ; 

49 W. E. 113 ; 88 L.-T. 465 ; 16 T. L. R. 42— 

C. A. 

74. u Average Weekly Earnings ” — Workmen* s 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
Sched. I. (1) (a) (i.).] — A workman was em- 
ployed by a coal-master from day to day, his 
wages being payable fortnightly, although he 
was entitled to draw them weekly. He worked 
in the coal-master’s pit for three days in one 
week, and for four days and part of a fifth in 
the following week. He died of injuries sus- 
tained on the last day mentioned. His widow 
claimed compensation. 

Held — that the requisite materials existed for 
ascertaining the “average weekly earnings” 
by the workman. Employment for two weeks 
is not necessary to give a claim' under the 
Workmen’s Compensation Act, 1897. 

Bussell r. M’Cluskey, (1901) 2 F. 1312— Ct. 

[of Bess. 

75. “Average Weekly Earnings ” — Work- 
men's Compensation Act, 1897 (60 & 61 Viet. 
c. 37), Sched. I. (1) (a) (i.).] — A workman 
received injuries at the end of his first week in 
his employment, arising out of and in the course 
of the employment, from which he ultimately 
died. He, however, continued to work and earn 
wages in the employment during the following 
week. His widow claimed compensation. 

Held — that the workman was for two weeks 
in the employment, and that there existed reason- 
able means of ascertaining his average weekly 
earnings. 

Doyle v. Beattie & Sons, (1901) 2 F. 1166— 

[Ct. of Sess. 

Disapproved, see No. 77, infra. 

76. 11 Average Weekly Earnings" — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
Sched. I. (1) (b).] — A miner entered a coal com 
pany’s service on Friday, March 23rd, and earned 
7s. Id. On the 24th he did not work. He worked 
on Monday, 26th, and every day thereafter till 
the 29th, on which day he was knocked down by 
a hutch and so severely injured that he was 
unable to work till May 14th. He claimed 
compensation from his employers. 

Held — that the facts afforded a sufficient 
basis for calculating the minei’s “ average 
weekly earnings ” within the meaning of 
Sched. I. (1) (b) of the Workmen’s Compensa- 
tion Act, 1897. 

Cadzow Canal Co., Ld. v. G-apfney, (1901) 3 
[F. 72— Ct, of Sess. 

77. Dependants — Less than Three Years' 
Employment — Workmen's Compensation Act, 

28—2 
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1897 (GO & 01 Viet. c. 37), Sched. I. (1) Qi) (i.)J 
— The First Schedule (1) (a) (i.) of the Work- 
men's Compensation Act, which settles the 
limits of compensation which may be awarded 
to the dependants of a workman who has died in 
consequence of an injury, both in the case of a 
complete, three years’ service and in the case of a 
service more limited in time, extends to £150 in 
any case where either the total wages of the 
three years’ service in the one category, or the 
multiplication of the average wages by 156 in 
the other category, bring out a sum of less than 

50. 

Doyle v. J Beattie Jj‘ Sons ((1900) 2 F. 110G, 
No. 75, supra) disapproved. 

F ORRESTER & Co. V. M 4 CALLUM, (1901) 3 
[F. 650— Ct, of Sess. 

78 . “Average Weekly Darnings'' — Employ- 
ment for less than Two Weeks — Workmen's 
Compensation Act , 1897 (GO 61 Viet. c. 37). 
Sohed. I. (1), cl. 1.]— The applicant for compen- 
sation was a riveter, who met with an accident 
in the course of his employment with the 
employers who were a firm of shipbuilders. He 
was employed consecutively for six days which 
were partly in one week and partly in another. 
The county court judge was invited by one 
side to say that he was bound to divide the 
period during which the applicant earned 
£ 2 12 s. 6 d. into two weeks, and by the other 
side to say that he was justified in treating it as 
one week. The county court judge awarded a 
weekly payment of £1, the maximum allowed 
by the Workmen’s Compensation Act, 1897. 

Held— that the case must be governed by the 
course which was taken by the county court 
judge with the assent of both parties, and on j 
the presumption that the employment was con- 
tinuing, and dealing with the six days in ques- 
tion, the couifty court judge was justified in 
treating them as a week, and was not bound to 
divide them in two ; and that it was not material 
whether the weeks were trade weeks, or calendar 
weeks. 

Ayres v. Buckeridge ; Wheale v. Bhymney 
Iron Co. y Zd. ([190111 K. B. 57 ; 71 L. J. K. B. 
28 ; 65 J. P. 804 ; 50 W. R. 115 ; 85 L. T. 472 ; 
18 T. L. R. 20 — C. A., No. 70, supra) followed. 

Walters v. Clover, Clayton & Co., (1902) 
[18 T. L. R. 60— C. A. 

79 . “Average Weekly Earnings ” — Calendar 
Week — Workmen's Compensation Act , 1897 (60 
& 61 Viet. <?. 87), Sehed. *. 1 (a) (i.).]— The 
deceased workman entered the employment of 
the appellants on Thursday, August 15th, 1901, 
and worked on Thursday, Friday, and Saturday 
of that week, hut did not work on Sunday, 
August 18th. He then worked continuously 
frbm Monday, August 19th, to Sunday, Septem- 
ber 1st, when he was killed by accident in one of 
the appellants’ pits. 

Held— that the period of the workman’® 


actual employment extended over four calendar 
weeks, and the total amount earned by him was 
£4 19*. 2 d.y which, divided by four and multi- 
plied by 156, amounted to £193 7s. 6/7., and that 
this sum must be deemed to be the deceased’s 
earnings for three years, and was the amount of 
compensation to which his dependants were 
entitled. 

Peacock v. Niddrie and Ben hear Coal Co. 

[(1902) 4 F. 443— Ct. of Sess. 

*•* 

80 . Casual Bock Labourer- — Accident om First 
Dag of Employment — Weekly Payment — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c. 37), Sehed. el. 1 (&).] — A casual dock 

| labourer at the port of Bristol, met with an 
j accident in the course of his employment by 
j stevedores. He was a person as to whom there 
was no presumption that his employment was to 
last longer than the time required to unload the 
particular ship. He had worked for some time 
' on the first day of his employment before he 
met with an accident, and his earnings for the 
time that he worked were 3s. 3d. The county 
court judge adopted as the basis of his award 
the ordinary standard of wages of a dock 
labourer in the port of Bristol throughout the 
year. 

Held — that the Court could not take into 
consideration employment under any other 
employer, but must base the compensation on 
the earnings in the employment of the same 
employer as required by the First Sched., 
sect. 1 ( b ) of the Workmen’s Compensation 
Act, 1897. 

Bartlett v. Tutton & Sons, [1902] 1 K. B. 

[72 ; 71 L. J. K. B. 52 ; 66 J. P. 196 ; 50 

W. R. 149 ; 85 L. T. 531 ; 18 T. L. R. 35— 

C. A. 

81 . “ Earnings' ’ — “Average Weekly Earn- 
ings" — Continuous Employment — Break in 
Employment — Irregular Employment — Work- 
men's Compensation Act , 1897 (60 & 64 Viet. 
c. 37), Sched. I, 1 (&).] — A workman had been 
working for employers, though not continuously, 
for more than twelve months. During the 
twelve months next before the accident he had 
spent May, June, and July in hospital, but had 
worked during every other month, and indeed 
during a part of almost every week during the 
nine months. He did not, however, work during 
the first ten days of November ; from Novem- 
ber. 11th to November 28th he worked every day, 
and on the latter date the accident happened, 
The county court judge found as a fact that 
there was a break in his employment at the 
beginning of November, and that he worked 
under a daily contract ; and he added together 
his earnings for the eighteen days in November 
(11th to 28th) r and divided them by three, and 
so ascertained his “ average weekly earnings.” 
The employers contended that a whole year’s 
earnings ought to be added together and divided 
by 52. The Act provides for the award of a 
sum “ not exceeding 50 per cent, of his average 
weekly earnings during the previous twelve 
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months, if he has been so long employed, but, 
if not, then for any less period during which 
he has been in the employment of the same 
employer ” 

Held — that the judge’s decision could not be 
disturbed. 


charged on the ground of such absence, kc. } and 
subsequently re-engaged. 

Perry v. Wright ; Cain v. Leyland k Co. : 
[Bailey r. Kenilworth, Ld. : Gough r. 
Crawshay Brothers, Cyfartha, Ld..(1907) 
24 T. L. Pi. 186— C. A. 

See also No. 54. 

See also (It) Jurisdiction. 


Giles v. Bedford, Smith k Co., [1903] 1 
[K. B. 843 ; 72 L. J. K. B. 569 ; 67 J. P. 399 : 
51 W. Pi. 692 ; 88 L. T. 754 ; 19 T. L. B. 422 

— C. A. 


82 . " Ace ray e Weekly Earnings ” — Casual 
Labourer— Workmen's Compensation Act , 1897, 
Sehed. Z, (1) (5).] — There is no presumption, i 
for the purposes of the Workmen’s Compensa- 1 
tion Act, 1897, that a casual labourer employed \ 
by the hour will continue in his employment for 
more than one hour. 

Case v . Colonial Wharves, Ld., (1905) 53 
[W. B. 514— C. A. 


83 . * 4 Average Weekly Earnings'' — Casual 
Employment — Workman in Same “ Grade " — 
Absentee from Work — Workmen's Compensation 
Act , 1906 (6 Edw. 7, c . 58), Sehed. Z., ss. 1, 2.] — 
The “ average weekly earnings” of a workman 
are by fetched. I., sect. 2 (a), of the Workmen’s 
Compensation Act, 1906, to “be computed in 
such manner as is best calculated to give the 
rate per week at which the workman was being i 
remunerated/’ The rate of remuneration is not 
to be fixed by the wages the workman was earn- 
ing at the date of the accident. Where such a 
computation is “ impracticable ” an estimate 
must be made as nearly as possible at the rate at 
which the workman was being remunerated, 
and “ regard may be had to the average weekly 
amount which, during the twelve months pre- 
vious to the accident, was being earned by a 
person in the same grade employed at the same 
work by the same employer, or, if there is no 
person so employed, by a person in the same 
grade employed in the same class of employment, 
and in the same district.” The word “ grade ” 
infers to the particular rank occupied by the 
workman, as, for instance, whether he is a mason, 
or a bricklayer, or a bricklayer’s labourer, and 
not to his greater or less excellence in that rank. 
This provision affords a guide as to the average 
weekly earnings, but there is no obligation to 
accept those average wages as the basis of com- 
pensation. The personal qualities of the work- 
man then come in, especially where the work is 
piecework. The wages earned at the date of 
the accident cannot be the sole test. The 
object aimed at is to estimate the normal rate of 
remuneration of the injured workman. Days on ' 
which no work is done and no wages are earned 
must be disregarded, except in the one case pro- 
vided by sect. 1 («). In calculating any of the 
p( riods mentioned in sect. 1, absence from illness 
or any other unavoidable cause is to be dis- 
regarded, and the employment is to be reckoned 
as continuous unless the workman has been dis. 


(e) Commencement of Proceedings : Claim, 
Notice. Dispute. 

84 . Absence of Notice of Accident — Medical 
Examination of Workman — Condition Precedent 
— Workmen’s Compensation Act , 1897 (60 A 61 
Wet. c. 37), s. 2 ; Sehed. Z, s. (3).] — A workman 
had sustained injury from an accident arising 
out of and in the course of his employment by 
the appellants. He started proceedings to obtain 
compensation without previously giving notice 
of the accident, as required by the Workmen’s 
Compensation Act, 1897, s. 2. The appellants 
took no objection to the proceedings on that 
ground, but they claimed that he should submit 
to a medical examination under sect. (3) of the 
first schedule to the Act. The respondent con- 
tended that the givingof a notice of the accident 
was a condition precedent to the obligation to 
submit to a medical examination. 

Held — that the want of notice prior to the 
proceedings was only cured on the assumption 
that the appellants were not prejudiced by it, 
and the appellants, though they might have 
waived the want of notice as a bar to the pro- 
ceedings, had not thereby waived their right to 
any matter the absence of which might prejudice 
them in their defence, and that the respondent 
could only be admitted to carry on the proceed- 
ings subject to the obligation to submit himself 
to the medical examination to which he would 
have been subject if they had been duly preceded 
by the notice required by the Act. 

Osborn r. Vickers, Sons, & Maxim, [1900] 

[2 Q. B. 91 ; 69 L. J. Q. B. 606 ; 82 L. T. 491 ; 

16 T. L. B. 388— C. A. 

85 . “The Claim for Compensation ” — Work- 
men’s Compensation Act , 1897 (60 k 61 Viet. 
c. 37), s. 2, sub-s. 1.]— The applicant, a workman 
in the employment of the respondents, was - 
injured on December 21st, 1898, by an accident 
arising out of and in the course of his 
employment. Notice of the accident was sent 
in due course. On May 2nd, 1899, the appli- 
cant sent a notice to the respondents claim- 
ing compensation under the Workmen’s Com- 
pensation Act, 1897. A request for arbitration 
was filed on October 4th, 1899. 

Held— that the notice dated May 2nd, 
1899, was “ the claim for compensation ” within 
the meaning of sect, 2 (1) of the Workmen’s 
Compensation Act, 1897, and therefore that a 
claim for compensation had been made within 
six months from the occurrence of the accident, 
and proceedings under the Act were maintain- 
able. 

“ The claim for compensation in sect, 2 (1) 

! of the Act does not mean the initiation of 
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proceedings before one of the tribunals specified 
in the Act, by which the compensation is to be 
assessed. 

The decision of the 0. A. (Lord Morris 
dissenting) ([1900] 2 Q. B. 145; 69 L. J. 
Q. B. 542 ; 04 J. P. 323 ; 48 W. R. 534 ; 82 L. T. 
340 ; 16 T. L. It. 282) reversed. 

Powell r. Maik Colliery Co., [1900] A. C, 
[366 ; 69 L. J. Q. B. 758 ; 49 W. R. 49 ; 83 
L. T. 85 ; 16 T. L. R. 466 ; 65 J. P. 100— 

H. L. (E.). 

86. Failure to give Notice of Accident — Pre- 
j udice of Employer — Proof— Onus — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
a. 2 (1).] — The onus lies upon the plaintiff to 
prove that the defendants were not prejudiced 
in their defence by the plaintiff failing to give 
timeous notice under sect. 2 (1) of the Workmen’s 



reasonable cause ; but the Act does not con- 
template separate or preliminary proceedings 
with the view of determining whether the 
employer has been prejudiced or not. 

Shearer v. Miller A Sons, (1899) 2 F. 114 

[Ct. of Sess. 

87. Claim to be made within Six Months — 
Estoppel — Workmen's Compensation Act , 1897 
(60 & 61 Viet, c, 37), s. 2, sub-s. 1.] — A work- 
man was injured by an accident arising out of 
and in the course of his employment, which 
totally incapacitated him from work. His em- 
ployer paid him half the amount of his average 
weekly wages from the second week after the 
accident, and negotiations took place between 
them as to paying the workman a lump sum in 
lieu of the weekly payment. The parties were 
unable to agree upon the amount, and after the 
expiration of six months from the accident, the 
negotiations ceased, and the weekly payment was 
stopped. The workman thereupon took proceed- 
ings to have the compensation assessed under the 
Workmen’s Compensation Act, 1897, when the 
employer took the objection that the claim for 
compensation was not made within the six 
months, as required by sect. 2, sub-sect. 1, of the 
statute. 

Held — that, in the circumstances, there was 
evidence of an agreement by the employer to pay 
compensation under the Act, the only question 
left open being the amount of compensation, and 
that, in such a case, the employer was precluded 
from taking the objection that the claim for com- 
pensation was not made in time. 

Wright r. John Bagnall & Sons, Ld., 
[1900] 2 Q. B. 240 ; 69 L. J. Q. B. 551 ; 64 
J. P. 420; 48 W. R. 533; 82 L. T. 346 ; 16 
T. L. R. 327— C. A. 

88. Claim to be made within Six Months — 
— Estoppel — Workmen's Compensation Act , 1897 
(60 & 61 Viet, e . 37), s. 2, sub-s. 1.]— In an arbi- 
tration under the Workmen’s Compensation Act, 
it appeared that shortly after the accident the 


insurance company with whom the employers 
had insured their liability under the Act, began 
to make weekly payments to the injured work- 
man of half the sum which he had been earning 
as weekly wages, a ad continued to do so for ten 
months, taking receipts from him for the pay- 
ments on account of compensation which might 
be or become due to him under the Workmen’s 
Compensation Act. The payments having 
ceased, the workman filed a request for arbitra- 
tion. 

Held — that the employers were not pre- 
cluded from taking the objection that the claim 
for compensation was not made within six 
months from the occurrence of the accident, as 
required by sect. 2, sub-sect. 1, of the Act. 

Wright v. John Bag nail Sons, Ld. ( [ L 90(>] 

2 Q. B. 210 ; 69 L. J. Q. B. 551 ; 48 VV. R. 533 ; 
82 L. T. 346 ; 16 T. L. R. 327 — 0. A., supra) 
distinguished, 

Rendall v. Hills’ Dry Docks and Engi- 
neering CO., [1900] 2 Q. B. 245 ; 69 L. J 

Q. B. 554 ; 64 J. P. 451 ; 48 W. R. 530; 82 
L. T. 521 ; 16 T. L. R. 368— C. A. 

89. Offer to continue to employ injured Work- 
man at Average Weekly Earnings — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37),.?. 2, 
Sched. L, s. 2.] — Within six months the appel- 
lants had a letter intimating a claim for com- 
pensation, and a formal application specifying 
the amount claimed. 

Held— that without discussing the precise 
requisites of the claim, the application by itself 
satisfied the requirements of sect. 2 in regard 
to the matter. 

The appellants offered to continue to employ 
the injured workman, who had sustained injuries 
resulting in the loss of an arm, at a wage equal 
to his average weekly earnings during the twelve 
months previous to the accident. 

Held— that the workman was entitled to 
decline the offer without excluding his right to 
compensation. 

Fraser r. Great North of Scotland 
[Ry. Co., (1901) 3 F. 908— Ct, of Sess. 

90. Failure to give Notice as soon as practic- 
able — Excuse for — Workmen's Compensation 
Act , 1897 (60 & 61 Viet. <?. 37), s. 2.]— An 
injured workman first made his claim for com- 
pensation five months after the accident. He 
had not understood from his doctor that his 
accident was so serious as it really was, and, 
had he recovered satisfactorily, he had not in- 
tended to make any claim. 

Held— that the delay ought not to be a bar 
to his claim. 

Rankine v. Alloa Coal Co., (1904) 6 F. 375 

[ — Ct. of Sess. 

91. No Dispute — Masters making Regular 
Payments — Workmen's Compensation Act , 1897 
(60' & 61 Viet, c . 37), s. 1 (3).]— An injured 
workman received regular weekly payments 
from his employers. On their saying that he 
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was recovered and that the payments would 
soon be stopped, he commenced proceedings for 
arbitration. 

Held — that there was as yet no “ dispute,” 
and that, there being no agreement to be regis- 
tered, his proceedings were premature. 

Clou el ay Bros., Ld. v. Sweeney, (1906) 8 F. 

[965 — Ct. of Sess. 

92. No Compensation yet dm — No Dispute — 
Workmen's Compensation Act, 1897(60 & 61 Viet. 
c. 87), s. 1 (3).]— A workman is not entitled to 
commence arbitration proceedings before the 
date at which he w r ould become entitled to 
compensation, and before there is any dispute 
between him and his employers as to his right to 
compensation. 

Caledon Shipbuilding- and Engineering 

[Co., Ld. v. Kennedy, (1906) 8 F. 960— Ct. 

of Sess. 

93. Venial Claim — Evidence of— -Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
-s. 2.]— A chum for compensation under sect. 2 
of the Workmen's Compensation Act, 1897, need 
not be in writing. 

Three years after an accident to a workman 
an application was made for the assessment of 
compensation by arbitration. In the particulars 
of claim the applicant stated that he had received 
£6, not being wages, from his employer in respect 
of the injury. The employer in his answer, 
stated that one month after the accident the 
applicant agreed to accept £2 in full settlement 
of all claims in respect of the accident and was 
paid that sum, and that he intended to rely on 
the fact that the claim for compensation was not 
made within six months from the occurrence of 
the accident, and he denied his liability to pay 
further compensation. Upon the hearing the 
•county court judge dismissed the application 
upon the ground that there was no evidence that 
any claim for compensation had been made 
within the six months. 

Held — that there was some evidence, upon 
the employer’s statement in his answer that he 
had paid £2 in full settlement of all claims, of 
an admission that a claim for compensation had 
been made within the six months. 

Lowe v. Myers & Sons, [1906] 2 K. B. 265 ; 

[75 L. J. K. B. 651 ; 95 L. T. 35 ; 22 T. L. B. 

614— C. A. 

94. Workmen's Compensation Act , 1897 (60 
<& 61 Viet. c. 37), s. 2 (1).] — A “claim” for 
compensation within the meaning of sect. 2 (1) 
of the Workmen’s Compensation Act, 1897, must 
be a claim for a definite amount : a mere intima- 
tion of a demand for compensation is not 
sufficient. 

Maver v. Park, (1906) 8 F. 250 — Ct. of Sess. 

95. Not made until in Six Months — Excuse for 
Delay — Workmens Compensation Act , 1897 
i(60 & 61 Viet. c. 37), s. 2 (1).] — The mere fact 


that an employer, in good faith and with no 
intention of misleading an injured workman, 
pays him a weekly allowance for six months 
after his accident, nothing being said as to any 
liability on the employer’s part, is not in itself 
sufficient to excuse delay on the workman’s part 
in making a formal claim under the Workmen’s 
Compensation Act, 1897. 

O Neill r. Motherwell, [1907] S. C. 1076— 

[Ct. of Sess. 

96. What Amounts to a Claim — Workmen's 
Compensation Act, 1897 (60 & 61 Viet. c. 37), 
s. 2 (1).] — A “ claim for compensation ” under 
sect. 2, sub-sect. 1, of the Workmen's Compensa- 
tion Act, 1897, must be a claim for a specific 
sum, and not merely an intimation of a demand 
for compensation. 

Kilpatrick r. Wemyss Coal Co.. [1907] 

[S. 0. 320— Ct. of Sess. 

97. No Notice Given — “ Mistake or other 

Reasonable Cause " — Workmen's Compensation 
Act , 1897 (60 A 61 Viet. <?. 37), s. 2 (1).]— On 
November 20th, 1905, a workman in the course 
of his employment fell, injuring some muscles. 
Notwithstanding medical advice to rest, he con- 
tinued working till February, 1906, when he had 
to go to a hospital. He designedly did not give 
notice of his accident at the time, believing that j 
his injuries would not keep him from work. 
Bealising that his injuries were more serious than 
he had thought, ou February 14th, 1906, he 
gave written notice of the accident to his 
employers. i 

Held — that the delay in giving notice was 
due to mistake or other reasonable cause within 
sect. 2, sub-sect. 1, of the Workmen’s Com- 
pensation Act, 1897, and that consequently the ; 
delay in giving notice was not a bar to pro- 
ceedings under the Act. 1 

Rankine v. Alloa Coal Co . (6 F. 375, No. 90, 
supra ) followed. 

Brown i\ Lochgelly Iron and Coal Co. : 

[[1907] S. 0. 198— Ct, of Sess. ! 

(f) Dependants. 

98. Ordinary Necessaries of Life — Class and 
Position — Appeal — Workmen's Compensation \ 
Act , 1897 (60 & 61 Viet. c. 37), s. 7, subs. 2.] — 

u Dependants ” within the meaning of sect. 7, ; 
sub-sect. 2, and Sched. I., cl. 1, of the Work- 1 
men’s Compensation Act, 1897, must have been 
wholly or in part dependent upon the earnings j 
of the workman for the ordinary necessaries of j 
life, having regard to the class and position of j 
life of the parties. Merely deriving benefit : 
from the earnings of the deceased is not sufficient, j 

The question whether the applicants in any ; 
case were dependants in this sense is a question ; 
of fact to be decided by the arbitrator. 

An appeal can only be allowed where the 
Court is satisfied that there was no evidence to 
support the finding of the county court judge. If ■ 

, there was evidence on which the county court | 
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judge could find as he did he did not misdirect 
himself, and his finding is conclusive. 

Simmons v. White, [181)9] 1 Q, B. 1005; 68 

[L. J. Q. B. 507 ; 17 W. R. 513 ; 80 L. T. 341 ; 

15 T. L. B. 263 — C. A. 

99 . Claim by one partly dependent — One 
wholly dependent — Workmen' s Compensation 
Act , 1807 (60 & 61 Yict. c. 37, .s*. 7, subs. 2).]— 
The claim of a person partly dependent on an 
injured man for compensation under the Work- 
men’s Compensation Act, 1807, is excluded by 
the fact that a person exists who was wholly 
dependent on him. 

Fagan r. Murdock, (1800) 36 S. L. R. 021 — 

[Ct. of Sess. 

100 . Claim by Mother — Father a! ire — Work- 
men's Compensation Act, 1897 (60&61 Yict. c, 37), 
s. 1, subs. 2.] — The mother of a person who has 
been killed through the negligence of another 
has no title to sue for reparation during the life 
of the father; consequently has no claim as a 
“ dependant ” for compensation under the 
Workmen’s Compensation Act, 1897. 

Barrett r. North British Ry. Co., (1899) 
[36 S. L. R. 871 ; 7 8. L. T. 120— Ct. of Sess. 

101. — Claim by Grandch ildren — Workmen'* 
Compensation Act , 1897 (60 & 61 Yict. c. 37), s. 7, 
subs. 2.] — Grandchildren who are actually 
dependent for support upon a grandparent are 
entitled to compensation under the Workmen’s 
Compensation Act, 1897 (GO & 61 Viet. c,37). 

Melrose and Thomson r. Hamlin, (1899) 
[36 8. L. R. 811 — Ct. of Sess. 

102 . Claim by Father — “ Wholly or in part 
dependent " — Dependency on Son's j Warnings — 

■Standard of Lie in g- — Workmen's Compensation 
Act, 1 897 (60 & 61 Yict. c. 37), h. 7, subs. 2.]— 
The respondent’s son was killed by an accident 
arising out of, and in the course of, his employ- 
ment by the appellants as a haulier. He was 
aged 16, earned on an average 8s. a week, lived 
at home with his father and mother, and gave 
them all his wages, they finding him in food, 
lodging, clothes, &c. There wSre five other 
children, two of whom also paid their wages into 
the common fund. The respondent was a collier, 
earning about 2 os. a week. 

The county court judge awarded the respon- 
dent as a dependant £23 8s. 

Held — that the sole question was, whether 
there was any amount of dependency at 
all giving a right to anything : that there was a 
partial dependency in this case ; that there was 
nothing in the case beyond a question of fact ; 
what the family was in fact earning, what the 
family was in fact spending, for the purpose of 
its maintenance as a family, was the only thing 
which the county court judge could properly 
regard ; that there was no hypothetical standard 
of living within which the judge was obliged to 
act. 


Simmons v. White ([1899] 1 Q. P>. 1005: 68 
L. J. Q. B. 507 ; 17 AY. It. 513 ; 80 L. T. 311 ; 15 
T. L. R, 263 — C. A., No. 98, supra) discussed. 

Main Colliery Co. v. Davies, [I9o0] A. C. 

[358 ; 69 L. J. Q. B. 755 ; 83 L. T. 83 ; Hi 
T. L. It. 160 ; 65 J. P. 20— H. L. (E.) 

103 . Death of before Claim for Compensation 
— Actio personalis moritur cum persona — Work- 
men's Compensation Act , 1897 (60 <5c 61 Abet. 
c. 37.] — The sole total dependant of a workman 
who was killed by an accident arising out of his 
employment, died before she had filed or served 
a claim for compensation under the Workmen s- 
Compensation Act, 1897. Pfad she lived and 
taken the necessary steps to recover it, she would 
have been entitled to £150 compensation. The 
personal representative of the deceased work- 
man subsequently took proceedings in the county 
court to recover compensation, to be applied for 
the benefit of the dependant, and in payment 
of her debts. 

Held — that neither her personal representa- 
tive nor the personal representative of the 
deceased workman was entitled to recover the 
amount. 

In re O’Donovan and Cameron, 8 wan Co. r 
[1901] 2 lr. 633— C. A. (Ir.)« 

See No. 121, infra. 

104 . “ Wholly or in Fart Dependent" — Hus- 

band and Wife — Workmen's Compensation Act , 
1897 (GO & 61 Viet. o. 37), 7, subs. (2) and 

Sched , ,s\ (1) (a) (/.).] — A relative is “in part 

dependent” on a deceased workman in the sense 
of the Workmen’s Compensation Act, 1897, only 
when the relative has some independent means* 
of support of a more or less permanent and 
substantial character. 

The widow of a workman at the time of his 
death managed to exist without being supported 
by her husband except to the extent of a sum 
not exceeding £5 a year. She claimed compen- 
sation on account of her husband’s death. 

Held — that as she had no regular and inde- 
pendent means of support, but only occasional 
and precarious employment, and her main means- 
of support were charitable contributions by her 
relatives and small sums which she received from 
her husband, who was well able to support her 
had he chosen to do so, she was “ wholly depen- 
dent ” on her husband at the time of his death 
within the meaning of the Workmen’s Compensa- 
tion Act, 1897, Sched I., s. (1) (a) (if). 

Cunningham v. M’Gregor & Co., (1901) 3 F. 

[775— Ct. of Sess. 

105 . “ Wholly or in Part Depe?ident " — Pro- 
perty coining to Dependant after Workman' s 
Death — Wm'kmen's Compensation Act, 1897 (60 &; 
61 Yict. c. 37), Sched. I., el. 1 (cf) (i.).] — A work- 
man, who was killed by an accident, had during 
his life maintained himself and his wife out of 
his earnings, there being no other income whatso- 
ever. At the time of his death he was possessed 
of personal estate of the value of £190, and of 
this his widow, who was his personal representa- 
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tive, received £100. There was no evidence 
that this £190 produced any income during his 
lifetime. 

Held — that the widow was 44 wholly dependent 
upon his earnings ” within Sched. I., cl. 1 (a) (i.) 
of the Workmen’s Compensation Act, 1897. 

Pryce v. Penrikyber Navigation Colliery 
[C o., (1901) 85 L. T. 477 ; 18 T. L. R. 54 ; 
[1902] 1 K. B. 221 ; 71 L. J. K. B. 192 ; 66 
J. P. 198 ; 50 W. R. 197— C. A. 

106. Claim by Father — 44 Wholly or in Fart 
Dependent" — Dependency on Son's Earnings — 
Standard of Living — Workmen's Compensation 
Act, 1897 (60 & 61 Viet. c. 87), 5. 7, sub-s. 2.]— 
The applicant for compensation was the father 
of a collier who had been accidentally killed in 
the course of his employment as a collier. The 
deceased man lived at home with his father and 
mother. His earnings from 25s. to 285. a week 
as a collier he paid into a common family fund 
which was kept by his mother, who allowed him 
a small amount of pocket-money weekly. His 
father could have maintained his family without 
assistance from his son. 

Held — that no definite standard of living 
could be laid down by which to test dependency, 
and that the father being able to maintain his 
family without assistance from his son did not 
debar him from being a “dependant” within 
the Workmen’s Compensation Act, 1897, Sched. I. 
cl. 1. 

Main Colliery Co. v. Davies ([1900] A. C. 358; 
69 L. J. Q. B. 755 ; 83 L. T. 83] 16 T. L. R. 460 i 
— H. L. (E.), No. 102, supra') followed. 

Howells v. Vivian & Sons, (1902) 50 W. R. 
[163 ; 85 L. T. 529 ; 18 T. L. R. 36— C. A. • 

107. Total Wages of the Family — Standard of \ 
Living in the District — Workmen's Compensation 
Act, 1897 (60 & 61 Viet. c. 37), s. 7 (2), Sched. I. 
(1).] — A son, living at home with his parents and 
brothers and sisters, and contributing his wages 
to the common family fund, was accidentally < 
killed, .and his father claimed compensation as a < 
“dependant” under the Workmen’s Compensa- J 
tion Act, 1897. The county court judge took i 
into consideration his own knowledge of the i 
district, ani l of what such a family would require . 
for their maintenance, and he found that the ; 
family fund, excluding the earnings of the ] 
deceased, was sufficient to meet the requirements 3 
of the family ; and he therefore decided against £ 
the applicant. 

Held — that the judge was not entitled to J 
take into consideration the standard of living in 
the neighbourhood. 

French v. Underwood, (1903) 19 T. L. R. 416 i 

[ C. A. 1 

108. Claim by Father — Father in Workhouse — 
Question of Fact — Workmen's Compensation Act , 
1897 (60 & 61 Viet, c. 37), 5. 7, Sched. Z par. 1 ( 
(ti) (//.).] —A workman met with a fatal accident j j 
under such circumstances as would have entitled 1 


- his 44 dependants ” to compensation ; the deceased 
was unmarried, and his father claimed to be a 

j dependant ; the father was blind, and an inmate 

- of & workhouse, and the son had previously 
made weekly payments towards his mainten- 
ance, both in the workhouse and while he was. 

1 living with a daughter, but at the time of the 
accident he was not making any contributions. 
The county court judge found that the father 
was not a dependant. 

Held — that it was a question of fact, and 
that there was no ground for reversing the- 
finding. 

Main Colliery Co. v. Davies ([1900] A. C.. 
358; 69 L. J. Q. B. 755; 48 W. R. 609; 83- 
L. T. 813 ; 16 T. L. II. 450— C. A., No. 102,. 
supra) followed. 

Rees r. Penrikyber Navigation Colliery 
[Co., Ld., [1903] 1 K. B. 259 ; 72 L. J. K. B.. 
85; 67 J. P. 231 ; 51 W.R.247 ; 87 L. T. 661 ; 
19 T. L. R. 113 ; 1L.G. R. 173— C. A. 

109. Allotment of Compensation— -Powers of 
Arbitrator — Power to exclude Dependant — ■ 
Workmen's Compensation Act, 1897 (60 & 61 Viet. 
c. 37), Sched. I. (4), (5), (6).] — When compensation, 
is awarded under the Workmen's Compensation 
Act, 1897, to the dependants of a deceased work- 
man, the arbitrator has no power to make an 
award in such a way as to exclude from a share- 
of the compensation money any dependant who 
is not sui juris and who lias not agreed to forego- 
his or her share of such compensation. 

Therefore, the arbitrator has no power to 
direct payment of the compensation money to 
trustees to be invested or otherwise applied by 
such trustees for the benefit of the widow and 
other dependants, or any one or more of them to 
the exclusion of any other or others, as regards 
principal and interest, in such manner as such 
trustees may from time to time deem expedient. 

Manchester i\ Carlton Iron Co.,Ld., (1904). 
[68 J. P. 209 ; 52 W. R, 291 ; 89 L. T. 730 ; 

20 T. L. R. 155— C. A,. 

110. Workmen's Compensation Act, 1897 (60 
& 61 Viet. e. 37), s. 7, Sched. /.]— A widow 
claimed compensation under the Act of 1897 as. 
a “dependant ” of her son, who met with a fatal 
accident. At the time of his death she was 
undergoing a sentence of confinement in a State 
Inebriate Reformatory. In the four previous, 
years she had only spent ten months out of 
prison, and during these months had earned a 
little by outdoor work, but otherwise had been, 
supported by her son. 

Held — that she was not wholly or partially 
dependent on her son at the time of his death, 
within the meaning of the Act. 

Per Ld. Moncrieff : to establish dependency 
there must be : — 

(1) total or partial incapacity on the part oF 
the alleged dependant to support herself ; 

(2) lack of separate means ; and 

(3) a legal claim for support existing at the* 
date of death. 

Addie & Sons’ Collieries, Ld. v. Trainer, 
[(1905) 7 F. 115— Ct. of Sess.. 
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111. Wife living apart from Husband and not 
-supported by him — Workmen's Compensation 
Act , 1897 (UO & G1 Viet. e. 37), *. 7 (2).]— A 
woman had (by their mutual consent) for four- 
teen years lived apart from her husband, and 
.had been supported by her illegitimate son. 

Held — that she was not a “dependant” of 
her husband within the meaning of sect. 7 (2) of 
the Workmen's Compensation Act, 1897. 

Turners, Ld. v. Whitefield, (1905) 6 F. 822 

[ — Ct. of Sess. 

112. Husband having left Wife at date of 
death — Workmen's Compensation Act , 1897 (60 
.& 61 Viet. c. 37), s. 7 ; sub-s. 2 ; Salted. I., cl t 1 («).] 
— Until about four months before a workman met 
with an accident causing his death, he lived with 
his wife and children, and supported them by his 
■earnings. About four months before his death 
the workman, who was then out of work, left his 
wife, taking one of the children with him. He 
sent the child back about a month before his 
death, but he did not come back to his wife nor 
did he send her anything for the support of her- 
self and the children. During his absence his 
wife obtained work, and received help from her 
friends, and for one week was in the workhouse. 
In her evidence she stated that she expected her 
husband back every day to provide a home. The 
widow, on behalf of herself and the children, 
•claimed compensation under the Workmen’s 
•Compensation Act, 1897. The county court 
judge held that the widow was dependent upon 
the deceased’s man’s earnings at the time of his 
•death, and awarded her compensation. 

Held — that there was evidence upon which 
the county court judge could properly find that 
the widow was dependent upon the deceased 
man’s earnings at the time of his death, and 
was therefore entitled to compensation. 

COULTHARD V. CONSETT IRON CO., Ld., [1905] 

[2 K. B. 869 ; 22 T. L. R. 25 ; 75 L. J. K. B. 

60 : 54 W. R. 139 ; 93 L. T. 756— -C. A. 

113. Deserted Wife Unable to Support Herself 
— Workmen's Compensation Act, 1897 (60 & 61 
Viet. e. 37), s. 7 (2),] — A husband deserted his 
wife in 1901 and contributed nothing to her 
support. In 1901, when he was accidentally 
killed in the course of his work, she was unable 
to earn anything. 

Held — that the sheriff had rightly decided 
that she was a “ dependant ” of her husband. 

Turners , Ld. v. Whitefield (Ho. Ill, supra ) 
•distinguished. 

Sneddon r. Addie & Sons Collieries, Ld., 
[(1905) 6 F. 992— Ct. of Sess. 

114. Daughter Housekeeper — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
ss. 7 (2).] — A daughter who had lived at home 
but earned regular wages at a laundry, was, by 
reason of her mother's death, compelled to give 
up her work and manage her father’s house, re- 
ceiving from him board, lodging and clothes, but 


no wages. He was subsequently killed by an 
accident in his employment. 

Held — that the daughter was a u dependant ” 
within the meaning of the Workmen’s Com- 
pensation Act, 1897. 

Moynes v. Wm. Dixon, Ld., (1905) 7 F. 386— 

[Ct. of Sess. 

115. Father and Son — Workmen's Compensa- 
tion Act , 1897 (00 & 61 Viet. c. 37), s. 7 (2).] — A 
father, in somewhat precarious health, but with 
no dependants, was earning 25*. per week. His 
son, who did not live with his father, earned 24 s. 
per week, but made a considerable extra income 
by bookmaking, and gave his father 10*. a week 
or thereabouts. The son having been accidentally 
killed in his employment. 

Held — that the father could not be said to be 
in part “ dependent” on the son’s earnings. 

Arrol & Co., Ld. r. Kelly, (1906) 7 F. 906— 

[Ct. of Sess. 

116. Foreigner Working and Killed in United 
Kingdom — Wife in Foreign Country — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c. 37),*. 7 (2).] — In December, 1903, a Foie came 
to Scotland, where in the course of his employ- 
ment as a miner he was killed in August, 1904. 
During that period he remitted £1 a v>eek to his 
wife, who remained in Poland, and who lived on 
her husband’s remittances supplemented by her 
own earnings as an outdoor labourer at a wage 
of 9^. a day, and by contributions from her 
father. 

Held — that the wife was partially dependent 
upon her husband’s earnings at the time of his 
death. 

Baird r. Birsztan, (1906) 8 F. 438— Ct. of 

[Sess. 

117. Wife living apart from Husband — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), *. 7 (2).] — A woman, married in 
July, 1904, lived with her husband in Glasgow, 
and was supported by him till October, 1904, 
when, being out of work, he went to Dublin to 
seek employment. He obtained employment 
there from the respondent in January, 1905, and 
shortly afterwards was accidentally killed in the 
course of his employment. From the time the 
husband left Glasgow until his death lie did not 
contribute anything to the support of his wife, 
who went to reside with her father in Glasgow, 
and was supported by him. 

Held (Fitzgibbon, L.J., dissenting)— that the 
widow and her child, born after her husband’s 
death, were wholly dependent upon the earnings 
of the workman at the time of his death within 
the meaning of sect. 7, sub-sect. 2 (a). 

Queen v. Clarke, [1906] 2 Ir. R. 135 — 

[C. A. (Ir.) 

118. “ Wholly dependent upon his Darnings ” 
— Workman receiving Contributions from Son- 
Widow — Workmen's Compensation Act , 1897 

, (60 & 61 Viet. o. 37), *. 7 ; Sched. I., par. 1 («).] 
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— A widow and children of a deceased workman 
are none the less “ dependants wholly dependent 
upon his earnings” within the meaning of 
Sch. I., par. 1 (a) (i.), of the Workmen’s Com- 
pensation Act, 1897, because the workman has 
been enabled, by the receipt of moneys from his 
wage-earning sons or of moneys coming to him 
from other channels, to augment the fund out 
of which he has maintained his household. If, 
however, a workman’s wife has, at the time of 
his death, independent means of support of any 
kind, which are not derived through him and 
which he could not have appropriated without 
her consent, such as private income or earnings 
-of her own, the case is one of partial dependence 
on her husband’s earnings. 

Senior v. Fountains & Burnley, Ld., [1907] 

[2 K. B. 568 ; 76 L. J. K. B. 928 ; 97 L. T. 

562 ; 23 T. L. R. 634— C. A. 

119 . Wife not receiving Support f com Husband 
— Presumption — Child en ventre sa mere — 
Workmen's Compensation Act, 1897 (60 & 61 Viet. 
■e. 37), s. 7, subs. 2 ; Sched. /., par. 1 (a).] — There 
is a presumption that a wife is dependent upon 
tier husband within the meaning of the Work- 
men’s Compensation Act, 1897. That presump- 
tion can be rebutted, but it is not rebutted by 
the mere fact that the husband has deserted his 
wife, or by the fact that the husband was not 
contributing towards his wife’s maintenance at 
the time of his death : nor is it sufficient to 
rebut the presumption that the wife was sup- 
ported by her relatives, or that she was earning 
.small sums by her own work, or was in the 
workhouse at the time of his death. 

A child en ventre set mere at the time of the 
husband’s death and subsequently born alive is 
to be deemed to have been born at the time of 
the death, and is therefore a “ dependant” within 
the Workmen’s Compensation Act, 1897. 

Williams r. Ocean Coal Co. [1907] 2 K. B. 

[422 ; 76 L. J. K. B. 1073 ; 97 L. T. 150 ; 

23 T. L. E. 584 — C. A. 

120 . Grand da ugh ter — Workmen'' s Com pe?isa- 
tion Act , 1897 (60 & 61 Viet. c. 37), 5. 7 (2).]— 
A workman had for eight years supported A., a 
child of his deceased daughter. The girl’s father 
had not been heard of during that time, and it 
was not known whether he was alive or dead ; 
nor was anything known as to his parents. The 
workman was killed by an accident while at 
work, and left a son and daughter. 

Held — that A. was a dependant. 

Cooper v. Fife Coal Co., [1907] S. C. 564 — 

[Ct. of Sess. 

121 . Death of Dependant before Compensation 

Assessed — Bight of Personal Representative- 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), 2, 7 (2), Sched. I, cl. I (a) (i.).J— 

A workman was killed by an accident arising 
out of and in the course of his employment. He 
left one dependant, his widow, who had been 
wholly dependent upon his earnings. The widow 


made a claim for compensation under the Work- 
men’s Compensation Act, 1897, but before a 
request for arbitration was filed she died. Her 
administratrix thereupon commenced proceed- 
ings for arbitration under the Act, claiming to 
be entitled as administratrix to any sum. which 
was due to the widow from the deceased man’s 
employers. The county court judge made an 
award in her favour. 

Held — that the Act gave to the widow of the 
deceased workman, she having made a claim for 
compensation under the Act, a statutory right 
to receive from the deceased man’s employers a 
sum of money ascertained by the Act, and that 
the statutory right to that ascertained sum passed 
to her personal representative. 

O' Donovan v. Cameron ([1901] 2 Ir. E. 633, 
No. 103, supra') distinguished. 

Darlington v. Eoscoe & Sons, [1907] 1 K. B. 

[219 ; 76 L. J. K. B. 371 ; 96 L. T. 179 ; 23 ' 
T. L. E. 167— C. A. 

122 . Separate Bight from Workman — Work- 
man going back to Work — Abandonment of 
Bights against Employer — Workmen's Com pen sa- ; 
tion Act , 1897 (60 & 61 Viet. c. 37), Sched. Z] — 
A collier, who was injured by an accident, by 
agreement with his employer was paid half the j 
amount of his average weekly earnings during 
incapacity. He then returned to work, and was I 
employed on different work in the same colliery, 
his former place having been filled up. Nothing j 
was said about continuing the weekly payments , 
or their cessation, but his wages were higher | 
than they were before. He worked for about j 
a year, when he died Horn the effects of the j 
accident. His widow having claimed compensa- ; 
tion under the Workmen’s Compensation Act, ! 
1897 : — 

Held — ( 1) that there was no evidence that 
the workman by going back to work had agreed 
to abandon his rights against his employer, and 
that, therefore, his widow was entitled to j 
compensation ; and (2) that a workmans depen- | 
dants had an independent right to claim com- : 
pensation which the workman could not deprive \ 
them of, provided that the employer paid no : 
more in all than the maximum sum as com- 1 
pensation. j 

Williams r. The Vauxhall Colliery Co.,; 

[Ld., [1907] 2 K. B. 433 ; 76 L. J. K. B. 854 ; ! 

97 L. T. 559 ; 23 T. L. E. 591— C. A. j 

(g) Indemnity. ! 

123. Indemnity by Person whose Xegligence 

\ caused the Injury — Costs of Compensation Pro- j 
readings — Workmen's Compensation Act , 1897j 
(60 & 61 Viet. c. 37), s. 6.]— Where an employer; 
is entitled, under sect. 6 of the Workmen’s! 
Compensation Act, 1897, to indemnity from a| 
third person in respect of compensation payable 
to a workman for an injury for which that third; 
person is liable, the indemnity includes the costs 
of the compensation proceedings as well as the! 
amount of the compensation awarded. ; 

Great Northern Ry. Co. v. Whitehead 
[Co., Ld., (1902) 18 T. L. E. 816— Darling, Jj, 
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124 . Accident caused by Negligence of Work- 
man employed by Third Person — Liability of 
Third Person to indemnify Employer — Agree - 
nient by Employer (after a Formal Claioi) to pay 
Workman Com pensation — Workmen's Com pensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), s. 6.] — Where 
a workman in the course of his employment is 
injured by an accident caused by the negligence 
of a servant employed by a third person, and the 
workman formally claims compensation under 
the Workmen’s Compensation Act, 1897, from 
his employer, and the employer agrees to pay 
him compensation, the employer is entitled to be 
indemnified by the third person under sect. 6 of 
the Act ; such compensation, though the amount 
be assessed by agreement, is nevertheless paid 
“ under the Act” ; but, semble , the third person 
may, when sued, in addition to denying his own 
liability, plead that the master was not in fact 
liable, or has agreed to pay an unreasonable 
sum. 

Thompson & Sons v . North Eastern Marine 

[Engineering- Co., Ld., [1903] 1 K. B. 428 ; 

72 L. J. K. B. 222 ; 88 L. T. 239 ; 19 T. L. R. 

206 — Kennedy, J. 

125. Undertaker — Sub- Contractor — Accident 
due to Head Contractor' s Negligence — Work- 
men's Compensation Act, 1897 (60 & 61 Viet. c. 37), 
ss. 1, 4, 7.J — A workman obtained an award of 
compensation against a contractor who had 
undertaken the erection of a building. The 
contractor then claimed to be indemnified by 
the workman’s immediate employer, who had 
sub-contracted to do the ornamental carving. 

Held — that he was entitled to an indemnity. 

Quaere , what would have been his rights if 
the accident had been due, as was alleged, to 
his own negligence. 

Topping i\ Bhind, (1905) 6 E. 666— Ct. of Sess. 

126 . Undertaker — Sub- Contractor — Right to 
Sue — Workmen' 8 Compensation Act , 1897 (60 & 61 
Viet, c, 37), s. 1, sub-s, 3 ; s. 4.] — The plaintiff 
was the contractor for the erection of a building, 
a portion of the work on which the defendant 
had sub-contracted with him to execute. While 
engaged on the work which the defendant had 
undertaken to execute a workman in the employ- 
ment of the defendant was injured by an 
accident, and became entitled to claim com- 
pensation under the Workmen’s Compensation 
Act, 1897. He gave notice of the accident to 
the plaintiff, who entered into an agreement 
with him to pay him a weekly sum during 
incapacity. The plaintiff thereupon brought an 
action in the High Court against the defendant, 
claiming indemnity from him under sect. 4 of the 
Act. The defendant contended that the plain- 
tiff, could only enforce his right to an indemnity 
by an arbitration under the Act and not by an 
action. 

Held — that the plaintiff was entitled to 
l?ring an action, and that the fact that the 


defendant was not a party to the agreement 
made no difference. 

Evans r. Cook, Lancashire and Yorkshire. 

[Insurance Co., Ld., third parties. [1905] 

1 K. B. 53 ; 74 L. J. K. B. 95 ; 53 \V. K. 81 7 
92 L. T. 43 ; 21 T. L. B. 42—0. A. 

127. Acceptance of Terms by undertaking the 
Work — Building Contract — Sub- Contractor for 
Part of Work — Claims under Workmen's Com- 
pensation Act , 1897 — Indemnity not signed by 
Sub- Contractor.'] — A contractor for the erection 
of a building agreed to employ sub-contractors 
selected by the architect to do certain parts of 
the work. The architect selected the defendant 
to do the carving work, and the contractor sent 
him a written order to execute the whole of the 
carving, the order concluding as follows : “ You 
agree in accepting this order to sign and send per 
return of post the enclosed accident indemnity." 
The indemnity was to hold the contractor and 
any insurance company with whom he might be 
insured harmless against all claims under the 
Workmen’s Compensation Act, 1897, by any 
person in the defendant’s employment upon 
such work in respect of any accident. The 
defendant did not return any answer to the 
order, nor did he sign the indemnity form, but 
he went on with the work. An accident happened 
to a workman employed by him upon the work,, 
for which the contractor had to pay compensation 
under the Workmen’s Compensation Act, 1897. 
The contractor claimed indemnity from the 
defendant. 

Held— that the defendant executed the work 
upon the footing of the order given to him by 
the contractor and of the indemnity enclosed 
with it, and that he was liable to indemnify the 
contractor. 

John Greenwood, Ld. v . Hawkings, (1906) 
[23 T. L.B. 72 — Bigham, J. 

See also Nos. 67, 331, 345, 349, 350, 357. 

(h) Jurisdiction. 

128. Practice — Award “ enforceable as a 
County Court Judgment " — Order of Committal 
— Ju dg m ent Su m mans — Workm eus Co mpensati on 
Act 1 1897 (60 & 61 Viet. c. 37), Scked. II. (8) — 
Debtors Act , 1869 (32 & 33 Viet. c. 62), s. 5.] 
— The Workmen’s Compensation Act, 1897, 
Sched. II. (8), provides that the memorandum 
of the compensation awarded by the arbitrator, 
when recorded as therein provided, “ shall for- 
all purposes be enforceable as a county court 
judgment." 

Held— that “ enforceable as a county court 
judgment" means that all modes which a county 
court judge has for enforcing obedience to his 
judgments should be available to the person in 
whose favour the award operates, so that the 
debtor may be coerced into obeying by an order 
committing him to prison under sect, 5 of the 
Debtors Act, 1869. 

Bailey r. Plant, [1901] 1 Q.B. 31 ; 70 L. J. 

[Q. B. 63 ; 65 J. P. 49 ; 49 W. R. 103 ; 83 L. T. 

459 ; 17 T. L. E. 48— C. A. 
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129 . Arbitration — Condition precedent to — 
Liability to pay, or Amount or Duration of Com- 
pensation — Weekly Payment during Incapacity 
of fifty 'per cent, of Average Weekly Earnings — 
Workmen's Compensation Act , 1897 (60 & 61 Viet. 
c. 87), s. 1, sub-s. 8.] — A workman was incapaci- 
tated for work through an accident in the course 
of his employment. His employers at once began 
to pay him the maximum weekly payments pro- 
vided for by Sched. I., sect. 1 (b), of the Work- 
men’s Compensation Act, 1897, under such circum- 
stances, namely, one-half of the wages which 
h.e was earning previously to the accident. These 
payments continued for a period between five 
.•and six months, when a correspondence took 
place as to a settlement for a lump sum, and in 
the end the workman filed a request for arbitra- 
tion. 

Held— that no question had arisen under 
rsect. 1, sub-sect. 3 of the Workmen’s Compensation 
Act, 1897, as to the liability to pay, the amount 
or duration of compensation ; because, on the 
workman sustaining the injury, the employers 
•commenced and continued to pay to him weekly 
all that he could possibly be entitled to by way 
of compensation under the Act ; and that there 
was therefore no question for arbitration under 
the sub-section. 


Field t*. Longden & Sons, [1902] 1 K. B. 47 ; 
[71 L. J. K. B. 120 ; 66 J. P. 291 ; 50 W. R. 
212 ; 85 L. T. 571 ; 18 T. L. R. 65— C. A. 


W.B — See also Jones v. Great Central By. 
Co.,' 18 T. L. R. 66— C. A., where the Court 
allowed the appeal on the same grounds as in the 
previous case. 


130 . Death of Workman after Award of 
WeeMy Sum— Bight of Dependants to. Com- 
pensation — Workmen's Compensation Act , 1897 
<60 & 61 Viet. c. 37), 6*. 7, Sched. 7, (a) (i.).]— 
Where an award of a weekly sum had been made 
to a workman who was injured by an accident, 
and some months afterwards he died, and his 
dependants applied for compensation under the 
Workmen’s Compensation Act, 1897, claiming 
three years’ wages after giving credit for the 
weekly payments already made to the workman: 

Held — that there was jurisdiction to entertain 
the claim. 

O’Keefe v. Lovatt, (1902) 18 T. L. R. 57 — C. A. 


diction to hear and determine the workman's 
application for compensation under the Work- 
men’s Compensation Act, 1897, as the words “if 
they reside in different districts ” in cl. 9 of 
Sched. II. mean the districts of any Court 
of the United Kingdom which has jurisdiction 
under the Act : and that the procedure as to 
service of proceedings being effected by registered 
letter was applicable to the whole area which is 
within the ambit of the Act. 

Rex t. Owen, [1902] 2 K. B.436 ; 71 L. J. K. B. 

[770 ; 87 L. T. 298 ; 18 T. L. R. 701— Div. Ct. 

132 . Assessment of— Able to Work at old Wages 
and Unwilling to do so— Bight to Nom inal Award 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), Sched. I. (1).]— A boy lost a finger by 
an accident, and was temporarily incapacitated ; 
during this period his employers paid him his 
full weekly wages. Subsequently they offered 
to take him back, and on his refusal to return 
they discontinued the payments. 

The boy then took other work, but made a 
claim against his late employers under the Act 
of 1897. He admitted that he was able to do all 
his old work. 

Held — that he was not entitled to insist upon 
a nominal award in his favour in order to pre- 
serve his rights. 

Husband v. Campbell, (1904) 5 P. 1146 — 

[Ct. of Sess. 

133 . Agreement to Compound Payments— Mis- 
representation — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37)— Setting Aside Agree- 
me nt.)— The appellant, who had been employed 
by the respondents, sustained an accident for 
which he was in receipt of 185. per week under 
a recorded agreement. He was paid this sum for 
nearly a year prior to September 3rd, 1903. On 
that date he was induced by the manager of an 
insurance company with whom the respondents 
were insured to accept £20 in full satisfaction* 
In an action for rescission, it was proved that 
the appellant could never work again, whereas 
the manager had led him to believe that the 
doctor had reported that he could resume work 
in October. 

Held— that on the facts there had been mis- 
representation, and that the agreement should he 
set aside. 

Caledon Shipbuilding Co. v. Ceossan, 
[1906] W.K. 104— H.L. (Sc.) 


131 . Accident happening in England -—Em- 
ployer Resident in Scotland — "District” - — 
Workmen's Compensation Act , 1897 (60 & 61 \ ict. 

37), Sched . 27., cl. 9— Workmen's Compensation 
Rules , r. 15.]— A workman . was injured by 
■accident arising out of and in the course of 
his employment by the respondent Robertson, 
•on a wharf, which was situate within the district 
of the Newport (Monmouth) County Court. The 
respondent Robertson was a domiciled Scotsman 
residing and carrying on business in Glasgow, 
said the workman resided in England. 

HELD — that the county court judge of the dis- 
trict in which the workman resided had juns- 


134 . Agreement — Unregistered Agreement — 
Stoppage of Payments on Ground that Incapacity 
has Ceased — Arbitration Proceedings by Work- 
man— Workmen's Compensation Act, 1897 (60&61 
Viet. c. 37), Sched. II. (8).]— A firm of employers 
admitting their liability to pay compensation to 
A agreed to pay him 125. 52. a week “ during 
the period of his incapacity.” The agreement 
was not registered ; but the employers made the 
agreed payments down to December 14th, 1903, 
when they ceased to make payments, alleging 
that A,’s incapacity had ceased, and offering him 
work at ' full wages, which he declined. In 
March, 1905. A. instituted arbitration pro- 
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ceedings, asking that the employers should pay 
him 12*. 5$. a week from December 14th, 1903, 
until further order of the Court. 

The sheriff, as arbitrator, found that A.’s 
incapacity had ceased by December 14th, 1903, 
but ordered the employers to pay to A. 12.?. 5 d. 
a week from December 14th, 1903, to the date of 
his award, and held that the employers were not 
liable for any further compensation. 

Held — that the award could not be supported, 
for if A.’s application was made under the agree- 
ment, the sheriff, as arbitrator, had no power to 
enforce the agreement as to arrears of compensa- 
tion due under it ; and secondly, if the applica- 
tion was for the purpose of settling compensation 
by arbitration, A. was not entitled to the com- 
pensation awarded, the sheriff having found in 
fact that his incapacity had ceased by December 
14th, 1903. 

Quaere , whether an unrecorded agreement to 
pay compensation under the Act remains in 
force until formally terminated or modified in 
terms of the Act. 

Colville v. Tigue, (1906) 8. F. 179— 

[Ct. of Sess. 

See also Nos. 271, 300, 305, 808. 

(1) Medical Examination* 

135. Workman Refusing — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37). 
Sched. I. (2).] — Where a workman in receipt of 
compensation is certified by his employer’s 
medical practitioner to be fit for work, and he is 
dissatisfied with such certificate, he is not bound 
to submit to an examination by a “medical 
referee.” 

His refusal is not sufficient to disentitle him 
to continue to receive compensation. If, how- 
ever, the employers apply to have the award 
reviewed, the arbitrator may send the workman 
to a “referee” to report on his condition. 

Davidson v. Suynmerlee and, Mossend Iron Co. 
(5 F. 991 — Ct. of Sess.) questioned. 

Niddrie and Benham Coal Co. v. M‘Kay, 
[(1904) 5 F. 1121 — Ct. of Sess. 

136. Examination by Employer's Medical 
Practitioner — Refusal to submit to further 
Examination by Medical Referee — Suspension of 
Weekly Payments — Workmen's Compensation 
Act , 1897 (60 & 61 Viet. e. 37). Sched, I. (11).]— 
By Sched. I. (11) of the Workmen’s Compensa- 
tion Act, 1897, a workman receiving weekly 
payments under the Act shall, if so required by 
the employer, submit himself for examination 
by a medical practitioner provided by the em- 
ployer, but if the workman objects to an examina- 
tion by that medical practitioner, or is dissatisfied 
by his certificate, he may submit himself for 
examination to one of the medical practitioners 
appointed for the purposes of the Act, and the 
certificate of that medical practitioner shall be 
conclusive evidence of the condition of the work- 
man. “If the workman refuses to submit 


himself to such examination ... his right to 
such weekly payments shall be suspended until 
such examination has taken place.” 

Held — that the words “ such examination ” 
refer to the examination to which the employer 
may require the workman to submit, namely, the 
examination by the employer’s medical practi- 
tioner, or, if the workman prefers it, by one of 
the medical practitioners appointed under the 
Act, and not to the examination to which the 
workman has the option of submitting if he is 
dissatisfied by the certificate of the employer’s 
medical practitioner ; and, therefore, that if a 
workman has submitted himself for examination 
by the employer’s medical practitioner and is 
dissatisfied by his certificate, he cannot be re- 
quired, as a condition precedent to his right to 
claim further compensation, to submit himself 
for examination by one of the medical practi- 
tioners appointed under the Act. 

Neagle v. Nixon’s Navigation Co., Ld., 

[Edwabds v. Guest, Keen and Nettle- 

folds, Ld., [1904] 1 K B. 339 ; 73 L. J. K. B. 

165 ; 68 J. P. 297 ; 52 W. R. 356 ; 90 L. T. 49 ; 

20 T. L. R. 160— C. A. 

137. Reviewing Award — Weekly Payments — 
No Examination by Medical Referee — Effect of. J 
— The employers of a workman, who had sus- 
tained injuries, agreed to pay him 13,?. 3^. 
weekly as compensation under the Act, but no 
memorandum of the agreement was recorded. 
The workman, after being in receipt of these 
weekly payments for nearly a year, on the 
requisition of the employers, submitted himself 
to examination by a medical practitioner pro- 
vided and paid by them. A certificate having 
been granted by that medical practitioner, the 
workman was dissatisfied therewith, but did not 
submit himself for examination to one of the 
medical practitioners appointed under the Act, 
whereupon the employers discontinued the 
weekly payments. The workman then insti- 
tuted an arbitration under sect. 1, sub-sect. 3 of 
the Act. 

Held — that he was entitled to do so, notwith- 
standing his failure to submit himself to one of 
the medical practitioners appointed under the 
Act, 

Niddrie and Denham Coal Co. v. 31 Kay (5 F. 
1121, No. 135, supra), and Neagle v. Nixon's 
Navigation Co. ([1904] 1 K. B. 339 ; 73 L. J. 

K. B. 165 ; 68 J. P. 297 ; 52 W. R. 3561 ; 90 

L. T. 49; 20 T. L. R. 160— C. A., No. 136, 
supra,) approved and followed. 

Davidson v. Summer lee and 3fossend Iron Co~ 
(5 F. 991) disapproved. 

Strannigan v. Baird, (1905) 6 F. 784— Ct. of 

[ Sess* 

138. Reviewing Award — Medical Practitioner 
appointed under Act — Einality of Certificate ■ — 
Workmen's Compensation Act , 1897 (60 A 61 Viet. 
c. 37), Sched. I. (11).] — Where employers apply 
for a reduction of weekly payments made by 
them to an injured workman, and the workman 
is examined by a medical practitioner appointed 
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under the Act, the certificate of such practitioner 
is conclusive evidence of the man’s condition. 

Although, however, the certificate is conclu- 
sive as to what work the man is capable or 
incapable of doing, the employers may give 
evidence as to his ability to get or refusal to 
accept work for which he is certified to be 
capable. 

Bryce & Co. v. Connor, (1905) 7 F. 193— Ct. of 

[Sess. 

139. Obstruction of Medical Examination — 
Workman going Abroad — Workmen's Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), Sched . L 
(11), (12).] — A workman in receipt of weekly 
payments under the Workmen’s Compensation 
Act, 1897, went to Australia without notifying 
his employers or leaving his address. The 
employers having applied for a review of the 
payments : — 

Held— that the payments should be sus- 
pended on the ground that he was “obstructing” 
medical examination. 

Finnie & Son r. Duncan, (1905) 7 F. 254— 

[Ct. of Sess. 

140. Bevieioing Award — Obstruction of Medi- 
cal Examination — Workman gone to Ireland — 
Workman's Compensation Act , 1897 (60 & 61 
Viet. c. 87), Sched. I. (11).]— An injured work- 
man in receipt of weekly payments as compen- 
sation under the Act of i897 from employers in 
Scotland twice submitted to examination by a 
medical practitioner provided by his employers, 
and was certified not to have recovered. He 
then went to live with his father in Ireland. 

Two months later the employers called upon 
him to submit himself for another examination 
in Glasgow. He refused to do so, unless his 
expenses were paid ; but offered to submit to an 
examination by any doctor in the neighbour- 
hood of his residence. 

Held— that he had not refused to submit to 
examination, or obstructed the same within the 
meaning of Sched. I. (11)* 

Finnie $ Son v. Duncan (supra) distin- 
guished. 

Baird & Co., Ld. v. Kane, (1905) 7 F. 461 — 

[Ct. of Sess. 

See also Nos. 84, 303. 


(j) On, In, or About. 

(1) Agriculture . 

141. “ Agricultural ” Servant— Accident away 
from Master's Premises — Workmen's Compensa- 
tion Acts , 1897 (60 & 61 Viet. c. 37), s. 7, and 
1900 (63 & 64 Viet. c. 22), ss. 1, 2.]— The Work- 
men’s Compensation Act, 1900, applies to an 
accident to a workman employed in agriculture, 
even though the accident does not occur in, on, 
or about his employer’s premises ; so, where such 
a workman was exercising his master’s horse at 


a distance from home, and was killed, the master 
was held liable* 

Smithers r. Wallis, [19031 1 K. B. 200; 72- 

[L. J. K. B. 57 ; 67 J. P. 38T ; 51 W. R. 261 
87 L. T. 556 ; 19 T. L. R. Ill— C. A- 

142. Travelling Threshing Machine — Accident 
in Transit — Workmen's Compensation Act , 1900 
(63 A 64 Viet. c. 22), s. 1.] — A workman em- 
ployed as assistant thresher and engine driver 
by the owner of a travelling threshing machine, 
drawn and driven by a traction engine, was* 
injured while the machine was being drawn from 
a farm where threshing had been finished to- 
another farm where he was to thresh on the- 
f olio wing day. 

Held — that the workman was entitled to 
compensation under, the Act of 1900, either on 
the ground that he was at the time being- 
employed as a thresher, or on the ground that 
he was a person mainly- employed in threshing* 
but occasionally in other work. 

Proctor v . Cumisky, (1905) 6 F. 832— CK 

[of Sess* 

143. Mainly employed in Agriculture — Em- 
2 )loyment on Farm — Workmen's Compensation 
Act , 1900 (63 & 64 Viet. c. 22), s. 1, sub-ss, 1, 3.} 
— The applicant, who was a skilled carpenter,* 
was employed on a farm. He used to keep the- 
fences and gates in repair on the farm, and did 
other carpentering work. For two or three- 
months in the year he acted as gamekeeper on 
the farm, and he also assisted at the hay and 
corn harvests, and he made corn and straw 
ricks, and did some carting, and he sometimes- 
helped with the threshing. The applicant, 
having been injured by an accident, claimed 
compensation under the Workmen’s Compensa- 
tion Acts, 1897 and 1900. The county court 
judge came to the conclusion that the applicant 
was employed in agriculture within sect. 1 of the- 
Act of 1900, and made an award in his favour. 

Held — that there was evidence upon which 
the judge could so find. 

Smith r. Coles, [1905] 2 K. B. 827 ; 54 W. R. 

[81 ; 22 T. L. R. 5 ; 75 L. J. K. B. 16 ; 93 
L. T. 754— C. A- 

Eu ild bigs (, Statutory ) . 

(A) Construction and Pepair, 

144. j Building not exceeding 30 feet in Height 
— Machinery — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), s. 7, sub-s. 1.]—“ If 
machinery driven by steam, water, or other 
mechanical power, is being used for the purpose 
of construction, repair, or demolition of a build- 
ing, it netcl not exceed 30 feet in height” in 
order that a workman injured at any such 
operation, may claim compensation in terms of 
the Workmen’s Compensation Act, 1897. 
Murnin V. Calderwood, (1899) 36 S. L. R. 

[648 — Ct. of Sess. 

145. Building less than 30 feet in Height , on 
which Machinery is used — Workmen 3 s Compen- 
sation Act , 1897 (60 A 61 Viet. c. 37), s. 7, subs. 
1.] — A building “on -which machinery driven 
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by steam, water, or other mechanical power, is 
being used for the purpose of the construction, 
.repair, or demolition thereof,” need not exceed 
30 feet 'in height in order to come within sect. 7, 

? sub-sect. 1, of the Workmen’s Compensation 
.Act, 1897. 

Mellor Tomkinson & Co., [1899] 1 Q. B. 

[874 ; 68 L. J. Q. B. 214 ; 63 J. P. 55 ; 47 
W. R.240 ; 79 L. T. 715 ; 15 T. L. R. 142— 

C. A. 

146. Completion — Removal of Scaffolding — 
Workmen's Condensation Act , 1897 (60 & 61 
Viet. e. 37), ,<?. 7, subs. 1,]— In order to build a 
•chimney shaft exceeding 30 feet in height it 
was necessary to go down to a lower level than 
that on which the shaft was to stand, and to 
•erect a scaffolding on the lower level up to the 
foundations of the shaft for the purpose of 
bringing up materials for the construction of the 
shaft. It was necessary afterwards to get down 
the scaffolding outside as well as inside the 
•shaft. The clay before the accident the con* 
■struction of the brickwork of the shaft had been 
•completed, and the scaffolding inside the brick- 
work and the gear used in the construction had 
been removed. The shaft was in actual use. 
TChe respondent was engaged in removing gear, 
which had been used in the construction of the 
shaft, from the staging erected outside the shaft, 
-when he was injured. 

Held — that the accident arose in the course 
.of employment on a building exceeding 30 
feet in height, which was “ being constructed by 
means of a scaffolding,” and that the construction 
was not finished until the scaffolding was taken 
■down, and that the respondent was therefore 
^entitled to compensation under the Workmen’s 
Compensation Act, 1897. 

Frid v, Fenton, (1900) 69 L. J. Q. B. 487 ; 82 
[L. T. 193 ; 16 T. L. R. 267— C. A. 

147. Whitewash ing — Workmen's Compensation 

Act , 1897 (60 & 61 Viet. c. 37), 7, subs. 1.] — 

A workman was employed in a house exceeding 
30 feet in height, and at the top of the stair- 
case there was a structure which was admittedly 
a scaffold, and on this the workman was standing 
Tor the purpose of whitewashing the ceiling of 
the staircase, and while so employed he fell and 
was killed. His widow claimed compensation. 

Held — the whitewashing was a repair within 
the meaning of sect. 7, sub-sect, 1, of the Work- 
men’s Compensation Act, 1897. 

Wood v. Walsh S' Sons ([1899] 1 Q. B. 1009 ; 
•68 L. J. Q. B. 492 ; 63 J. P. 212 ; 47 W. R. 604 ; 
80 L. T. 345 ; 15 T. L. R. 279— C. A., Ho. 156, 
infra), is over-ruled by Hoddinott v. Kenton, 
Chambers S' Co "> Zcl ([^1] A. C. 49 ; 70 
X. J. Q. B. 150 ; 49 W. R. 380 ; 84 L. T, 1 ; 
37 T. L. R. 184— H. L. (E.)). (See Ho. 159, 
hifra). 

Dredge v. Conway, Jones & Co., [1901] 2 K. B, 

[42 ; 70 L. J. Q. B. 494 ; 49 W. R. 518 ; 84 
L. T. 345 ; 17 T. L. R. 355— C, A. * 


. 148. Measuring up Plumbing Worli — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. c. 
37), s.l.'] — A contractor for the erection of a 
! factory sub-contracted with another contractor 
for the execution by the latter of the plumbing 
work of the building. Under the contract it was 
necessary to measure up the plumbing work 
when finished. After the plumbing work had 
been completed, but while the building, which 
exceeded 30 feet in height, was still being 
constructed by means of a scaffolding, a work- 
man who was in the employment of the plumbing 
contractor, and who had been employed on the 
plumbing work, was sent by him to measure up 
the work. While engaged in measuring it up, 
he was injured by an accident. . 

H eld —that the measuring up of the plumbing 
work, being a necessary part of the work, was 
! part of the construction of the building, and that, 

[ therefore, the workman was entitled to com- 
pensation under the Workmen’s Compensation 
| Act, 1897. 

j Plan.t r. Wright & Co., [1905] 1 K. B. 353 ; 
j [74 L. J. K. B. 331 ; 53 W. R. 358 ; 92 L. T. 

! 720 ; 21 T. L. R. 217— C. A. 

j 

| 149. Temporary Wooden Structure — Crane 

Platform for Building Operations — Workmen's 
j Compensation Act , 1897 (60 & 61 Viet. c. 37), 

1 s, 7, subs. 1.]— A steam crane platform was 
| being erected in connection with certain building 
i operations. The platform was constructed of 
! timber, supported by three long wooden legs, 
i each leg consisting of four uprights connected 
: together by crosspieces of wood nailed to the 
i uprights so as to form a holiow square, each 
| side measuring 4^ feet. The legs were let into 
| the ground, and where so let in were surrounded 
I by loose bricks to keep them firm. In order to 
| construct the platform, planks were placed on 
j the crosspieces and ladders were placed on the 
j planks. The ladders and planks were the 
I scaffolding by means of which the platform was 
j erected. The platform was intended to carry a 
crane for the purpose of raising materials for use 
in the permanent building, and when the latter 
was completed the platform would be removed. 
-A workman, who was employed in the erection 
of the crane platform, was injured by an acci- 
dent arising out of and in the course of his 
employment. At the time the erection was over 
| 30 feet in height, though the permanent building 
j had not reached that height. In proceedings to 
1 assess compensation under the Workmen’s Com- 
j pensation Act, 1897, the county court judge 
found that the structure was a “building” 
within sect. 7, sub-sect. 1, and that the workman 
was entitled to compensation. 

Held — that it was a question of fact whether 
a particular structure was a 11 building ” within 
the Act, and that the Court could not hold as a 
matter of law that a temporary wooden structure 
such as the crane platform could not be a 
i “ building.” 

Alyward v. Matthews, [1905] 1 K. B. 348 ; 

[74 L. J. K. B 336 ; 53 W. R. 292 ; 92 L. T. 

189 ; 21 T. L. R 196— C. A. 

See also Ho 159. tf 
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(B) Exceeding 30 feet, 

150 . Building in coui'se of erection not yet 
30 feet high — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), s. 7, subs. 1.] — Sect. 7, 
sub-sect. 1, of the Workmen’s Compensation Act, 
1897, enacts “This Act shall apply only to 
employment . . . on, in or about any building 
which exceeds 30 feet in height, and is either 
being constructed or repaired by means of a 
scaffolding, or being demolished. 5 ’ 

Held — that the Act does not apply to employ- 
ment on a building in course of erection which, 
at the time of the accident, does not exceed 
30 feet in height, but which, when completed, 
will exceed that height. 

Billings v. Holloway, [1899] 1 Q. B. 70 ; 68 

[L. J. Q. B. 16 ; 47 W. K. 105 ; 79 L. T. 396 ; 

15 T. L. B. 53 — G. A^ 

151 . Internal Communication between Building 
less than, and one exceeding , 30 feet high — 
Demolition — Workmen' $ Compensation Act , 1897 
(60 & 61 Viet. c. 37), s. 7, subs. L] — There was 
a public-house called “The Bull,” which was 
more than 30 feet high. There were two 
low buildings or shops on one side of it which 
were not nearly so high. At the time of the 
accident to the respondent the two shops, one of 
which had been turned into a beerhouse, were 
being pulled down and demolished, and the 
respondent was at work engaged in the 
demolition of the shops. The beerhouse com- 
municated with “The Bull,” there being an 
entrance through “ The Bull.” 

Held — that though a connection had been 
made internally between the two buildings, that 
did not make the less a part of the greater ; that 
the mere fact that the public- house business was 
carried on in both buildings did not make both 
30 feet high ; and that the workman was not 
entitled to compensation under the Workmen’s 
Compensation Act, 1897. 

Bixsom v . Pritchard and Benwick, [1900] 

[1 Q. B. 800 ; 69 L. J. Q. B. 494 ; 82 L. T. 

1S6 ; 16 T. L. K. 250— C. A. 

152 . Party-wall — “ Undertakers r — Ancillary 
or Incidental to ” — Workmen's Compensation 
Act , 1897 (60 & 61 Viet. e. 37), m. 4, 7.}— The 
appellants, who were builders, entered into a 
contract to demolish and rebuild a house which 
exceeded 30 feet in height. They then made 
a sub-contract with one Clements to do the work 
of demolition. A workman in the employment 
qf Clements was killed by an accident while 
engaged in the work of demolition, the building 
at that time being only 11 feet in height, 
with the exception of the party- wall, which 
remained standing, and exceeded 30 feet in 
height. It appeared that the appellants 
habitually entered into contracts to demolish 
and rebuild houses, but they never did the work 
of demolition themselves, always sub-contracting 
with another person to do that part of the work. 
In proceedings by the widow of the deceased 
man to recover compensation from the appellants 

‘ B.D. — VOL. II. 


under the Workmen’s Compensation Act, 1S97. 
the county court judge found that the house at 
the time of the accident exceeded 30 feet in 
height, and that the work of demolition was not 
merely ancillary to but was part of the business 
of the appellants, and he held that they were 
liable as “ undertakers ” to pay compensation 
under sect. 4 of the Act. 

Held— that there was evidence upon which 
the county court judge was justified in finding 
that the house at the time of the accident 
exceeded 30 feet in height, as the party-wall, 
which exceeded that height, was standing ; and, 
further, that the work of demolition was part of 
and not merely ancillary to the business of the 
appellants, and that they were therefore liable 
as “ undertakers ” under sect. 4. 

Knight i\ Cltbitt & Co., (1901) 50 W. B. 113; 

[18 T. L. B. 26 : [1902] 1 K. B. 31 : 71 

L. J. K. B. 65 ; 66 J. P. 52 : 85 L. T. 526— 

C. A. 

153 . Building being constructed "by Means of 
a Scaffolding ” — Questions of Fact — Workmen's 
Compensation Act , 1897 (60 t 61 Viet. e. 37), 
s. 7.] — The question whether a building exceeds 
30 feet in height in proceedings under the 
Workmen’s Compensation Act, 1897, is one of 
fact for the determination of the arbitrator. The 
question whether a building was at the time of 
the accident being constructed by means of a 
scaffolding in terms of sect. 7 (1)" of the Work- 
men’s Compensation Act, 1897, is a question of 
fact. 

Halstead r. Alexander Thomson & Sons, 
[(1901) 3 Jb\ 668— Ct. of Hess. 

154 . Measuring from Inside Level — Footings — 
Workmen's Compensation Act , 1897 (60 & 61 Viet. 
c. 37), s. 7.] — In dealing with the question before 
the county court judge the Appeal Court can 
only interfere if there was no evidence to support 
his finding of fact, or if the judge has misdirected 
himself in point of law. 

In considering whether the building on which 
a workman was at work exceeded 30 feet in 
height, the period to which attention is to be 
directed is the time of the accident. 

Billings v. Holloway ([1899] 1 Q. B. 70 ,* 68 
L. J. Q. B. 16 ; 47 W. B. 105 ; 79 L. T. 396 ; 15 
T. L. B. 53 — Q. A., No. 150, supra ) followed. 

Where at the time of the accident there is 
some evidence that, measuring from the inside 
level of the buildings — the top of the footings — 
the building exceeds 30 feet m height, the award 
in favour of the workman can be upheld. 

McGrath i\ Neill & Sons, [1902] l K. B. 211 ; 

[71 L. J. Eh B. 58 ; 66 J, P. ISO ; 50 W. A. 

162 ; 18 T. L. B. 36— C. R, 

155 . Construction of Addition to Building — 
Workmen's Compensation Act, 1897 (60 & 61 Viet. 
c. 37), s , 7.] — The owners of an electricd generat- 
ing station which exceeded 30 feet in height, 
entered into a contract whereby the contractor 
agreed to build an extension of the generating 
station. The new building was to be along- 
side the old building, and the outside wall of 
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the old building was to have openings made in 
it as a means of communication between the 
buildings. A workman employed by the con- 
tractor on the new building was injured by an 
accident. At the time of the accident, most of 
the footings for the walls had been laid and they- 
were in contact with the wall of the existing 
building, and the new building, which was not 
then 30 feet in height, was being constructed by 
means of a scaffolding. No opening had been 
made in the wall of the existing building. 

Held — affirming the decision of the county 
court judge, that the workman was at the time 
of the accident employed about a building 
exceeding 30 feet in height, and was therefore 
entitled to compensation under the ’Workmen’s 
Compensation Act, 1397. 

Hartley r. Quick, [1905] 1 K. B.359 ; 74 L. J. 

[K. B. 257 : 92 L. T. 191 ; 21 T. L. R. 207— 

C. A. 

(C) Scaffolding. 

156 . Painting — Ladders — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37), s. 7, 
subs. 1.] — By sect. 7, sub-sect. 1, of the Work- 
men’s Compensation Act, 1897. the Act is to 
apply to employment on, in, or about any build- 
ing exceeding 30 feet in height which is either 
being “constructed or repaired by means of a 
scaffolding.” 

Held — that painting the outside of a building 
exceeding 30 feet in height, by means of a 
ladder with a plank, one end of which was tied 
to a rung, and the other end rested on a window 
sill at the other, including the preparation of 
the surface for painting, is not ‘ 4 repairing ” the 
building by means of a u scaffolding ” within the 
meaning of sect. 7, sub-sect. 1, of the Act. 

Wood i>. Walsh & Sons, [1899] 1 Q. B. 1009 ; 

[68 L. J. Q. B. 492 ; 63 J. P. 212 ; 47 W. E. 

504 ; 80 L. T. 345 ; 15 T. L. R. 279— C. A. 

Xote. — This case has been overruled by Hoddi- 
nott v. Xewton Chambers , No. 159, infra. 

157 . Workmen's Compensation Act, 1897 (60 & 61 
Viet. c. 37), is. 7.] — The building of a house 
exceeding 30 feet in height was so far com- 
pleted that the roof was on and the outside 
scaffolding was taken down, but the inside 
plastering work was not completed. To enable 
the plasterers, who were in the employment 
of the builder, to reach the ceilings and upper 
parts of the walls of rooms, movable trestles, 
with boards placed across the top, were used for 
the plasterers to stand upon. While some of the 
plasterers were walking on the trestles and 
boards, another plasterer vpas plastering the 
walls of the top landing, not standing upon 
trestles and boards, and while so working, he fell 
over the stairs and was killed. 

The county court judge found that the 
arrangement of trestles and boards was a 
“scaffolding” within the meaning of sect. 7, 
sub-sect. 1, of the Workmen’s Compensation. 
Act, 1897, and that, therefore, the building was, 


at the time of the accident, being constructed 
by means of a scaffolding. 

Held, by A. L. Smith and Rigby, L.JJ. 
(Collins, L.J., dissecting) — that there was evi- 
dence upon which tlib^county court was entitled 
to find that the amfigteent of trestles and 
boards was a scaffolding the meaning 

of the section. 

Maude r. Brook, [1900] 1 Q. 

[Q. B. 322 ; 64 <L P. 181 ; 48 W. RAmL 82 
L. T. 39 ; 16 T. L. R. 164^^- 

158. Workmen's Compensation Act, wSL 
(60 <fc 61 Viet. e. 37), s. 7.] — A ladder usedHh 
the ordinary way by a painter in painting beaiijp 
in a building over 30 feet in height is not a 
“scaffolding” within the meaning of the Work- 
men’s Compensation Act, 1897, sect. 7. 

McDonald t. Hobbs and Samuel. (1899) 2 Jj\ 

[3 — Ct. of Sess, 

159 . 11 Construction ” — "Repair" — Mixed 
Question of Fact and Law — Workmen's Com pensa- 
tionAct , 1897 (60 & 61 Viet. c. 37), s. 7, subs. 1.] — 
The London General Omnibus Company employed 
builders to erect some large stables for them. 
Those stables were erected according to the 
original design and specification some five or six 
months before the time of the accident, and had 
been taken over and used by the omnibus com- 
pany for stabling their horses. It was thought 
desirable to put in some iron stays in order to 
stiffen the buildings and prevent vibration, and 
the defendants were employed by the omnibus 
company to do the work. The deceased workman 
was, at the time of the accident, standing on a 
temporary structure set up inside the building, 
consisting of three planks placed on two trestles 
and resting on ledgers, the planks being 8 
feet above the ground, and fell wdiile lifting an 
iron stay, and was crushed to death by the heavy 
stay falling upon him. It was agreed that the 
building exceeded 30 feet in height. The 
questions arose (1) whether the work upon which 
the deceased was employed when he met with 
the injury was a work either of construction or 
repair ? (2) whether the structure from which 
he fell was a “scaffolding” within the meaning 
of sect. 7, sub-sect. 1, of the Workmen’s Com- 
pensation Act, 1897 ? 

Held — that (1) the words “ construction ” and 
“repair” could not be limited to the construc- 
tion and repair of a building “ as a whole,” and 
that putting the iron stays into the stables was 
“ construction ” within the meaning of the Act ; 
(2) the structure was “ a scaffolding” within the 
meaning of sect. 7. 

The decision of the C. A. ([1899] 1 Q. B. 1018 ; 
68 L. J. Q. B, 495 ; 47 W. R. 499 ; 80 L. T. 558 ; 
15 T. L. R. 299) reversed (Lords Shand and 
Lindley dissenting). 

Hoddinott v . Newton, Chambers & Co., Ld., 

[1901] A. C. 49 ; 70 L. J. Q. B. 150 ; 49 W. R. 

380 ; 84 L. T. 1 ; 17 T. L. R. 134 — H. L. (E.). 

160 . Painting and Whitewashing — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c . 37), #. 7, sub-s . 1.] — The word “repair” in 
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sect. 7, sub-sect. 1, of the Workmen’s Compensa- 
tion Act, 1897, may include painting, white- 
washing, and dubbing the ceiling and walls 
of the interior of a building, where the painting 
and whitewashing is portion of the work 
necessary to finish the building. “ Scaffolding ” 
includes an internal staging arranged with 
planks resting on the steps of a ladder and upon 
one of the roof principals, in the centre of a 
room. 

The plaintiff was engaged as a labourer at the 
Royal Barracks, Dublin, assisting in carrying 
out a contract made with the War Office for the 
periodic painting of a portion of the building. 
The work consisted of painting, whitewashing, 
and plastering the old canteen block in the 
Eoyal Barracks, a building more than 30 feet 
high. The plaintiff, at the time of the accident, 
was engaged in dubbing the ceiling to prepare it 
for whitewashing. To give him access to the 
ceiling, a ladder was placed leaning against one ; 
of the walls, and a plank resting on one of the 
rounds was thrown across the further end, 
resting upon one of the roof principals in the 
centre of the room, at such a height as to enable 
the man to work on the ceiling. The ladder 
slipped, and the plaintiff fell to the floor and was 
injured. 

Held (affirming the decision of the Eecorder 
of Dublin) — that the plaintiff was engaged in 
employment on a building which was being 
repaired by means of a scaffolding. 

Wood v. Walsh $ Sons ([1899] 1 Q. B. 1009 ; 
€8 L. J. Q. B. 492 ; 63 J. P. 212 ; 47 W. E. 504 ; 
80 L. T. 345 ; 15 T. L. E. 279— C. A., Ho. 156, 
supra) dissented from. 

Beddy v. Broderick, [1901] 2 Ir. E. 328 

[-C. A. 

161 . Arrangement of Trestles and Planks — 
Question of Pact — Workmen's Compensation Act , 
1897 (60 & 61 Yict. c. 37), s. 7, sub-s. 1.] — A man 
who was plastering in a house by means of an 
arrangement ,of trestles and boards sustained 
injuries. The county court judge appointed 
an arbitrator to settle the matter. The arbi- 
trator found that the arrangement of trestles and 
planks was not a scaffolding. 

Held — that the county court judge could not 
overrule the arbitrator on a question of fact 
any more than the C. A. could overrule the 
county court judge on a like question, and that 
whether a particular structure is a scaffolding is 
a question of fact. 

Maude v. Brook ([1900] 1 Q. B. 575 ; 69 L. J. 
Q. B. 322 *, 64 J. P. 181 ; 48 W. E. 290 ; 82L.T. 
39; 16 T. L. R. 164—C. A., Ho. 157, supra) 
followed. 

Ferguson v. Green, [1901] 1 Q. B. 25 ; 70 L. J. 

[Q. B. 21 ; 64 J. P. 819 ; 49 W. E. 105 ; 83 
L. T. 461 ; 17 T. L. E. 41— C. A. 

162 . Ladder and Crawling-Board on Hoof — 
Workmen's Compensation Act, 1897 (60 & 61 
Yict. c. 37), s. 7, sub-s. 1.] — A bricklayer was 


I employed by the respondent, a builder, upon the 
repair of a roof of a building exceeding 30 feet 
! in height, and was injured by an accident arising 
I out of and in the course of his employment. The 
bricklayer had to be lifted above the ground and 
to be given a secure foothold while at work, and 
the most convenient contrivance that could be 
used for this purpose was a crawling-board. This 
was a plank about 20 feet long, with strips of 
wood nailed across it at intervals to afford a 
foothold, and another strip of wood was nailed 
on at the upper and lower side of the plank, 
which, when pushed over the ridge, kept the 
crawling-board in its place. At the time of the 
accident one man went up a ladder carrying the 
upper end of the crawling-board in his hand ; 
another man followed him holding the lower end 
of the crawling-board ; they got the crawling- 
board on to the roof, and if they had simply 
pushed it up the sloping roof, the slates at the 
ridge of the roof would have been pushed off. 
The man in advance, who was going to use the 
| crawling-board for the purpose of his work on 
the roof, had to reach the ridge in order to 
adjust it ; he therefore went up the crawling- 
board while the mail on the ladder had to steady 
the crawling-board at its lowest end, and in 
some measure to lift it. and while this was being 
done the crawling-board si ipped and the applicant 
fell from the roof and was injured. 

Held (Stirling, L.J., dissenting) —that the 
arrangement in question was “scaffolding’’ 
within the meaning of the Workmen’s Compen- 
sation Act, 1897, s. 7. 

Veazey r. Chattle, [1902] 1 K. B. 494 ; 71 

[L. J. K. B. 252 ; 66 J.P. 389 ; 50 W. E. 263; 

85 L. T. 574 ; 18 T. h. R, 99— C. A. 

163. Ladder — Workmen's Compensation Act , 
1897 (60 & 61 Yict. c. 37), s. 7, sub-s. 1.]— The 
appellant, a workman, was employed by the 
respondent in the work of executing certain 
repairs to the roof of a house, and while he was 
carrying slates up a ladder placed against the 
house, one end of which rested on the ground 
and the other on the parapet of the house, he 
fell from the ladder and sustained the injuries in 
respect of which compensation was claimed. 
It was admitted that the house was over 30 feet 
in height, that it was being repaired by means 
of a ladder, and that he fell from it a distance 
of over 30 feet. The county court judge found 
as a fact on these admissions that the ladder was 
not a “scaffolding” within the meaning of 
the Workmen’s Compensation Act, 1897, s. 7, 
sub-s. 1. 

Held— that unless the C, A. could say, as a 
matter of law, that a ladder used under the 
conditions which existed in this case mnst 
necessarily be a “scaffolding,” they could not 
reverse the county court judge’s decision. 

Marshall v . Eudeforth, [1902] 2 K. B. 175 ; 

[71 D. J. K. B. 781 ; 66 J. P. 627 ; 50 W. E. 

596 ; 86 L. T. 752 ; 18 T. L. E. 649— C. A. 

164. Ordinary Painter's Steps — Workmen's 
Compensation Act, 1897 (60 & 61 Yict. c. 37), s. 7 
(1).] - A workman was engaged in painting a wall 
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some 11 feet high, and for the purpose of his work 
he was standing upon a pair of ordinary steps, 
with ten fiat steps and a board on the top for a 
man to stand upon. The steps slipped, and he 
was injured. 

Held (Stirling, L.J., dissenting) — that there 
was evidence on which the county court judge 
might find the steps to be a M scaffolding ” withm | 
sect. 7 (1) of the Workmen’s Compensation Act, 
1897. 

H ddinott v. Newton , Chambers Co. ([1901] 
A. C. 49 ; 70 L. J. K. B. 150 ; 49 YV. R. 380 ; 84 
L. T. 1 ; 17 T. L. R. 134— H. L., No. 159, supra). 

Veazey v. Chattle ([1902] 1 K. B. 494 ; 71 
L. J. K. B. 252 ; 66 J. P. 389 ; 50 W. R. 263 ; 85 
L. T. 574 ; IS T. L. R. 99— C. A., No. 162, supra). 

Marshall v. Budeforth ([1902] 2 K. B. 175 ; 
71 L. J. K. B. 781 ; 66 J. ?. 627 ; 50 W. R. 596 ; 
86 L. T. 752 ; IS T. L. R. 649— C. A., No. 163, 
supra) referred to and considered. 

Elves' r. Woodward & Co., [1903] 1 K. B. 
[838 ; 72 L. J. K. B. 468 ; 67 J. B. 413 ; 51 
W. R. 518 ; 88 L. T. 671 ; 19 T. L. R. 410 

— C. A. 

165. Ladder — Workmen's Compensation Act , 
1897 (60 & 61 Viet. e. 37), s. 7 (1).]— A workman 
who was silicating the wall of a house over 
30 feet in height fell from his ladder and was 
killed. Such work is usually done from a cradle 
or swinging scaffolding, but a ladder is some- 
times used where part only of a facade is being 
treated. There was no evidence of a ladder 
being used otherwise than in the ordinary way. 

Held (Ld. Trayner dissenting) — that the 
ladder could not be regarded as a “ scaffolding ” 
within the meaning of the Act of 1897. 

Per Ld. Trayner : It was under the circum- 
stances a scaffolding pro hoc vice. 

Campbell t*. Sillars, (1904) 5 P. 900— Ct of 

[Sess. 

166. Ladder — Workmen's Compensation Act , i 
1897 (60 & 61 Viet. c. 37), 5. 7 (1).]— The appli- 
cant was injured by accident while whitewashing 
the interior of a building which exceeded 30 
feet in height. The workmen engaged upon the 
work used a ladder by placing it against the 
wall and standing or sitting on the rungs of it 
for the purpose of applying the whitewash. 
Upon a claim for compensation under the Work- 
men’s Compensation Act, 1897, the county court 
judge found as a fact that the ladder so used 
was not a “ scaffolding ” within the meaning of 
sect. 7 (1) of the Act. 

Held — that it could not be said as a matter 
of law that the ladder must be a u scaffolding ” 
within the meaning of the Act, and that the 
finding of the county court judge was con- 
clusive. 

Crowther v. West Riding Window Clean- 
ing Co., [1904] 1 K. B. 232 ; 73 L. J. K. B. 
71 : 68 J. P. 122 ; 52 W. It, 374— C. A. 


167 . Ladder used for Workmen to stand upon. 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), s. 7, sub-s. 1.] — A workman who was- 
employed on the construction of a building; 
exceeding 30 feet in height was standing upon a. 
ladder for the purpose of doing some work,, 
when he fell and was killed. The ladder had 
been used before on the same day for the same 
purpose. Apart from the ladder there was no- 
scaffolding used in the construction. In pro- 
ceedings to assess compensation under the* 
Workmen’s Compensation Act, 1897, the county 
court judge found that, as the ladder was at 
the time being used, and had before been used,, 
as a place upon which a man could stand to do 
some work which was necessary in the building,, 
it was a scaffolding, and he made an award for\ 
compensation. 

Held — that the ladder as used was capable of 
being a scaffolding, and that therefore the award 
of the county court judge must stand. 

A practical direction upon the question 
whether a ladder alone can be a scaffolding: 
is that a ladder used exclusively for the purpose- 
of giving access to a particular place ought not 
to be held to be a scaffolding, but that a ladder 
used throughout the work as a standpoint from 
which a workman might carry on his work 
might properly be held to be a scaffolding. 

O’Brien -c. Dobbie & Son, [1905] 1 K. P>. 346 ; 

[74 L. J. K. B. 268 ; 53 W. R. 374 ; 92 L. T* 
721 ; 21 T. L. R. 218— C. A. 

168 . Not Erected by Employer — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
s. 7.] — Certain work of construction was being 
done under a contract to a building exceeding 
30 feet in height by means of a scaffolding which 
the contractor erected. Another contractor was 
doing certain woodwork alterations in the 
building under an independent contract with 
the owner, which did not require the use of a 
scaffolding, and none was supplied by him. A 
workman in the employment of the woodwork 
contractor was injured by an accident while 
engaged on the woodwork of the building. 
It appeared that the workman had previously 
made some use of the scaffolding as a matter of 
convenience, but it was in no way necessary for 

, his work, and at the time of the accident he was 
j not using it. In proceedings against his em- 
| ployer to assess compensation under the Work-. 

| men's Compensation Act, 1897, 

j Held— that it -was not necessary that the 
| scaffolding should have been put up by the 
undertakers in whose employment the workman 
was ; that it was sufficient if the building was 
being constructed or repaired by means of a 
scaffolding, and that the workman was entitled 
to compensation. 

Fletcher v. Hawley, (1905) 21 T. L. R. 191— 

[C. A. 

See also No. 153. 

(3) Engineering Work. 

169 . Harbour — Steam Dredger and Barge — 
Definite .Locality — Workmen's Compensation Act , 
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1-S97 (60 & 61 Viet. e. 37), 7, sub-ss. 1. 2.] — A 

workman was employed on a steam dredger in a 
harbour, part of his duty being to take a hopper 
or a barge filled with mud which had been 
dredged up, a mile and a half out to sea and to 
deposit the mud there. The workman, while 
depositing the mud a mile and a half out at sea, 
was knocked by the handle of a windlass into 
the well of the barge, and went down with the 
mud into the sea and was drowned. 

Held— that (assuming that the work carried 
on in the steam dredger constituted “ engineering 
work ” within sect. 7, sub-sects. 1, 2, of the Work- 
men’s Compensation Act, 1897) the workman j 
was not killed “on or in or about” the main j 
locality of the engineering work, and was not, j 
therefore, entitled to compensation. 

The words “engineering work” in sect. 7, i 
sub-sects. 1, 2, indicate a definite locality. ; 

Chambers v. Whitehaven Harbour Com- j 

[MISSIONERS, [1899] 2 Q* B. 132; 68 L. J. ! 

Q. B. 740 ; 47 W. It. 533 ; 80 L, T. 586 ; 35 ! 


the accident employed in or on or about such 
work within the meaning of sect. 7 (1) of the 
Act. 

Chambers v. Whitehaven Harbour Commis- 
sioners (riS991 2 Q. B. 132 ; 68 L. J. Q. B. 740 ; 
47 W. K: 533 ; 80 L. T. 586; 15 T. L. R. 341— 
C. A., No. 169, supra) distinguished. 

Middlemiss r. Middle District Committee 
[of the County Council of Berwick- 
shire, (1900) 2 F. 392— Ct. of Sess. 

172. “ Railroad ” — Erection of S'tynal JBo.e - — 
Worhmens Compensation Act , 1897 (60 & 61 
Viet. c. 37), ft. 7.J — A workman was employed by 
contractors in erecting a signal box on a new 
railway, which was being constructed by another 
contractor. While so employed he was injured 
by an accident . 

Held — that the employment was on a “rail- 
road,” and, therefore, on 4 ‘engineering work,” 
within sect. 7, sub-sect. 2. of the Workmen's 
Compensation Act, 1S97. 

Fullick r. Evans, O'Donnell «fc Co., Ld., 
[(1901) 84 L. T. 413 ; 17 T. L. R. 346— C. A. 


T. L. R. 341— C. A. 

170. Workmen's Compensation Act , 1897 (60 A 
61 Yict. c. 37), ft. 7.] — The applicant was em- 
ployed with other workmen upon the work of 
adding a new storey to a mill. A steam winch 
was used on the work for the purpose of hoisting 
up building materials, and the work was erected 
inside the building. The applicant was injured 
by an accident arising out of, and in the course 
of, such employment. 

Held — that the employment was on or in or 
about an engineering work within the definition 
contained in sect. 7 (2) t f the Act, and that 
therefore the applicant was entitled to compen- 
sation. 

Cosgrove v. Partington, (1900) 64 J. P. 788 : 

f 17 T. L. R. 39— C. A. 

171. Workmen's Compensation Act , 1S97 (60 &; 
61 Yict. c. 37), s. 7.] — A workman was employed 
to drive a water-cart, and to do other work in 
connection with the repairing of the roads under 
the charge of the appellants. His duties included 
the bringing of water to the engine, and the 
soaking of the newly metalled parts of the road 
in preparation for the roller. The steam-engine 
and its tender, in the shape of the water-cart, 
were both engaged in a common work upon the 
road to which the deceased and his cart were 
as necessary ns the engine. On the day of the 
accident the deceased was working in connection 
with the steam-roller upon a particular section of 
the road under the appellants’ charge, and after 
dinner the deceased was yoking his horse with 
the intention of driving water for the purpose of 
soaking a part of the road in preparation for the 
roller, when his horse bolted, and he was run 
over. 

HELD' — that the work of road repair was an 
“ engineering work ” within the meaning of 
sect. 7 (2) of the Workmen’s Compensation Act, 
1897, and that the deceased was at the time of 


173. “ Railroad ” — Tramway — Workmen* 
Compensation Act , 1897 (60 & 61 Yict. c. 37), 
ft. 7.] — Sect. 7, sub-sect. 1, of the Workmen's 
Compensation Act, 1897, says that the employ- 
ment to which the Act applies includes, among 
other things, “ employment on or in or about 
engineering work.” “ Engineering work” is 
defined by sub-sect. 2 as meaning “ any work of 
construction . . . of a railroad.” 

The applicant was employed on the construc- 
tion of a part of a continuous line along a public 
road which came under different statutory pro- 
visions at different parts of its length. One 
part of it was a light railway, and the rest was 
an electric tramway. The particular part of the 
system upon which the injured man at the time 
of the accident was working was that part which 
was authorised as an elect; ic tramway. 

Held — that the applicant was at the time of 
the accident employed on the construction of a 
“railroad” within the meaning of the section, 
and that the employment was one to which the 
Workmen's Compensation Act, 1897, applied. 

Fletcher r. London United Tramways, Ld., 

[1902] 2 K. B. 269; 71 L. J. K. B. 653 ; 66 

J. P. 596 ; 50 W. R. 597 ; 86 L. T. 700 ; 18 
T. L. R. 639— C. A. 

174. Area of the Work — Workmen' s Com- 
pensation Act , 1897 (60 & 61 Yict. c . 37), s. 7.] — 
A contractor was constructing a reservoir, and 
laying pipes therefrom to *a town two miles 
distant. Machinery driven by steam power was 
being used at the reservoir, thus constituting it 
an £ * engineering work,” and a workman actually 
working at the reservoir was, therefore, ad- 
mittedly within sect. 7 of the Act of 1897 ; at 
no other part of the job was there any steam 
power. A naan employed by the contractor met 
with an accident whilst laying pipes 500 yards 
from the reservoir. 

Held — that there was evidence before the 
county court judge upon which he was justified 
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in finding that the accident happened within the 
physical area of one “engineering work” within 
sect. 7 (2). and that the man was entitled to 
compensation. Meaning of “ work ” discussed. 

Mid diem iss v. Middle District Committee of 
Berwick ([1900] 2 F. 392, No. 171, supra) 
approved. 

Atkinson - i\ Ltjmb, [1903] 1 K. B. 861 ; 72 

[L. J. K. B. 460 ; 67 J. P. 414 ; 51 W. B. 516 ; 

88 L. T. 789 ; 19 T. L. B. 412— C. A. 

175. Work mods Compensation Act , 1897 (60 
k 61 Viet, c , 37), s. 7.]— A workman who was 
employed as a carman to cart sand from a 
sandpit to a place where a railway was being 
constructed met with an accident while driving 
a cart with sand in it at a place two and a half 
miles distant from the place where the work of 
construction was being carried on. ' 

Held — that the accident did not happen 
“about” the engineering work within the 


laying the wire, and it was proposed to make a 
similar trench on the other side of the np tram- 
way line. A workman in his employment was 
engaged in making a hole or tunnel under the 
down line so as to make a connection between 
the two trenches, when he was killed by a passing 
tramear. Neither the tramway lines nor the 
working of the tramway were interfered with 
by the work. 

Held (Bomer, L.J. dissenting) — that the 
space between the up and down tramway lines 
was part of the tramway, and that as a trench 
was excavated there this was an “ alteration of 
a railroad ” — namely, a tramway — within sect. 7, 
sub-sect. 2, of the Workmen’s Compensation 
Act, 1897 ; that, therefore, the deceased workman 
was at the time of the accident employed on or 
about the work of alteration of the * tramway, 
and his widow was entitled to compensation 
under the Act. 

Adams r. Shaddock, [1905]* 2 K. B. 859 ; 54 

[W. B. 97 ; 22 T. L. B. 15 ; 75 L. J. K. B. 7 ; 

93 L. T. 725— C. A. 


meaning of sect. 7 of the Workmen’s Compensa- • 
tion Act, 1897, the word “about ” signifying a j 
physical proximity. " I 

Pattisox i\ White k Co., Ld., (1904) 20 j 
[T. L, K. 775 — C. A. j 

176. Sneer — Alteration, of— Connecting House I 
Drain with Mam Sewer — Workmen's Compensa- 
tion Act , 1897 (60 k 61 Viet-, c. 37), s. 7.]— A 
workman in the employment of the respondent, 
who had contracted with a local authority to 
connect the drain of a newly-built private house 
with the main sewer, was injured by accident 
while making a trench across the public footway 
for the purpose of making the connection. At 
the time of the accident the trench had not 
reached the sewer, nor had the sewer been 
touched. 

Held — that the workman was employed on 
or in or about an “ engineering work ” within 
the meaning of sect. 7 of the Workmen’s Com- 
pensation Act, 1897. 

“ Engineering work ” includes the antecedent 
ancillary work necessary for obtaining access to 
a sewer, as well as the actual work of altering 
the sewer. 

Coles v. Anderson, (1905) 69 J. P. 201 ; 21 
[T. L. B. 204 — C. A. 


178. Repair of Electric Wires for Tramway — 
Accident while proceeding from one Place of 
Repair to Another — Workmen's Compensation 
Act , *1897 (60 & 61 Viet. c. 37), s. 7.]— The 
applicant was a workman employed by the 
respondents in the work of repairing the over- 
head wires of their electric tramway system at 
Cardiff. For the purpose of reaching the wires 
he used a tall trolley, which was drawn by a 
horse-from place to place as required. Having 
finished repairing the wires at one place, he was 
driving the trolley to another place about three- 
quarters of a mile away for the purpose of 
effecting repairs at that place, when the horse 
bolted, and the applicant was thrown out and 
injured. The accident occurred about 200 
yards from the place where the repairs had been 
effected, in a street along which the tram lines 
were laid. The county court judge held that 
the place where the accident happened was 
“ on or in or about an engineering work ” within 
sec*\ 7 of the Workmen’s Compensation Act, 
1897, and he made an award in favour of the 
applicant. 

Held — that there was evidence which justified 
the county court judge in coming to the con- 
clusion that the work of repairing the tramway 
wires as a whole was one engineering work, and 
that therefore the accident happened within the 
area of that work. 


177. Tramway , Alteration of — Roadway Rogers Cardiff Corporation, [1905] 2 
between up and down Tramway Lines— Exca- • [&• B. 832 ; 54 W. B. 35 ; 22 T. L. B. 9 ; 75 

rating Trench in Roadway — Tramways Act 1870 I B. J. K. B. 22 ; 4 L. G, B. 1 ; 70 J. P. 9 ; 93 
(33 & 34 Viet. <% 78), ss. 28, 32— Workmen's Com- ‘ L. T. 683— C. A. 

pensation Act , 1897 (60 & 61 Viet. o. 37), ,<?. 7.] ! 

contractor entered into a contract with aj 179. Repairs to Lift — “ Machinery driven by 
telephone company, which had statutory powers Mechanical Power ” — Workmen's Compensation 
to carry wiros across a road upon which tramway Act, 1897 (60 & 61 Viet. <\ 37), s. 7 (2).]— The 
lines were laid, to carry a wire across and under- \ “machinery driven by steam, water, or other 
neath the road. The contractor excavated a j mechanical power” referred to in the definition 
trench from one side of the road nearly up to , of an “ engineering work” in sect. 7 (2) of the 
the outer rail of the down tramway line, and he j Workmen’s Compensation Act, 1897, includes 
also excavated a trench in the road between the > not only mechanical power* supplied by the 
up and down tramway lines for the purpose of i undertakers for executing repairs, hut also 
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mechanical power which is part of the work on 
which repairs are being done. 

Therefore a workman employed in repairing 
a lift worked by hydraulic power and using such 
motive power for the purpose of his task is 
employed upon an engineering work. 

Tulloch v. Waygood & Co., [1906] 2 K. B. 

[261 ; 75 L. J. K. B. 557 ; 95 L. T. 223— 

C. A. 

180 . Mechanical Power — Workmen's Compen- 
sation Act , 1897 (60 & 61 Viet, c . 37), s. 7, 
subs. 2.] — A. contracted with B. to erect a 
machine on the third floor of B’s. building. C., 
who was in the employment of A., had to super- 
intend the carrying out of the work. The 
machine was delivered in parts at B.’s building, 
and the heavy parts of the machine were raised 
to the third floor by pulleys, whilst the lighter 
parts were carried up by the lift, to work which 
mechanical power was required. When all the 
parts were on the third floor, and whilst C. was 
engaged in erecting the machine, for which pur- 
pose no mechanical power was required, a- piece 
slipped and injured C. 

Held — that the erecting of the machinery was 
a distinct and separate part of the contract from 
the delivery of the parts on to the third floor. 
The erection alone constituted the “ construction ” 
within the meaning of the statute, and, as no 
mechanical power was required for that purpose, 
the injured workman was not entitled to com- 
pensation under the Act. 

Murphy v. O’Donnel, (1906) 54 W. R. 149— 

[C. A. 

181 . Work ancillary to Engineering Opera- 
tions — Workmen's Comjyensation Act ■, 1897 (60 
& 61 Viet. c. 37), s. 7.] — The words in sect. 7, 
sub-sect, 1, of the Workmen’s Compensation Act, 
1897, “ on or in or about an engineering work ” 
refer to the place where the engineering work is 
being carried on. 

Contractors had entered into a contract to take 
up old tramway rails in a town and lay new ones 
for electric working. The new rails were brought 
to the town by railway, and by arrangement 
between the railway company and the contractors 
they were stored in the railway company’s yard 
until they were required for laying down. The 
yard opened on to a street along which the old 
tramway rails ran. There was no provision in 
the contract as to the place where the rails should 
be stored. Tne appellant, who was employed by 
the contractors in unloading and stacking the 
rails in the yard, met with an accident while so 
employed. At the time the only work under the 
contract then commenced was that of taking up 
the old rails in a street at a point about 700 yards 
distant from the scene of the accident. 

Held, by Lords Davey, Robertson, and 
Atkinson (the Lord Chancellor and Lord James 
of Hereford dissenting)— that the yard was not 
within or “ about ” the area of the place where 
the engineering work was being carried on, and 
that, therefore, the employment of the appellant 


at the time of the accident was not “on or in or 
about ” the engineering work, and he was not 
entitled to compensation under the ‘Workmen’s 
Compensation Act, 1897. 

Decision of the C. A. ([1905] 2 K. B. 14S ; 74 
L. J. K. B. 596 ; 53 W. R. 615 ; 93 L. T. 329 ; 21 
T. L. R. 483) affirmed. 

Back v. Dick, Kerr & Co., Ld., [1906] A. C. 

[325 ; 75 L. J. K. B. 569 ; 94 L. T. 802 ; 22 
T. L. R. 548— H. L. (E.) 

182 . Locality or Mature of Worli — “ Factory ” 
Ship alongside Quay — Workmen's Compensation 
Act , 1897 (60 & 61 Viet, u. 37), 5. 7 (1), (2).]— 
A man employed on a ship which is moored to a 
quay is not necessarily employed “ in, on or 
about a factory.” He is only to be deemed to 
be so employed if the work going on in the ship 
involves such a use of the quay as to bring into 
operation the provisions of sect. 104 of the 
Factory and Workshop Act, 1901. 

Harrison v. Oceanic Steam navigation Co Ld. 
(No. 205, infra ) followed. 

The expression “ engineering work ” refers not 
only to the locality, but also to the nature of 
the work. 

Handford r. Geo. Clark Co., [1907] 2 

[K. B. 409 ; 76 L. J. IC. B. 958 ; 97 L. T. 124 

— C. A. 

183 . Shipbuilding Yard — Erection of Gas 
Engines to Generate Electricity — Electric Power 
for Opening Dock Gates — Workmen's Compensa- 
tion Act, 1897 (60 & 61 Viet. c. 37), s. 7.] — A 
shipbuilding yard was being constructed by a 
firm of contractors, and it was to contain three 
dry docks and one wet dock. It was intended to 
erect a generating station for generating elec- 
tricity for lighting and power purposes, including 
the power necessary for opening and shutting the 
dock gates. In order to operate the works for 
generating electricity gas engines had to be 
erected within the shipbuilding yard. The 
appellants were sub-contractors for the erection 
and installation of the gas engines. A workman 
in the employment of the appellants, while 
working at the erection of the gas engines, was 
injured by an accident. The place where the 

! accident happened was about 150 yaids distant 
from the nearest dock. In proceedings for the 
assessment of compensation under the Workmen’s 
Compensation Act, 1897 : 

Held, by Cozens-Hardy, M.R. and Sir 
Gorell Barnes (Kennedy, L.J. dissenting) — that 
the workman was not employed on or in or 
about engineering work — namely, the construc- 
tion of a dock — when the accident happened, 
and that therefore he was not entitled to com- 
pensation. 

Rimmer i\ Premier Gas Engine Co., (1907) 
[97 L. T. 226 ; 23 T. L. R. G10— C. A. 

See also No. 354. 

(4) Factory. 

(A) Pock, Wharf Quay. 

184 . Pock — Employment on a Ship lying in a 
Pock — Workmen's Compensation Act , 1897 (60 & 
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61 Tict. c . 37), s. 7.]— Employment on a ship 
lying - in a dock is not employment on, in, or 
about the dock within the meaning of sect. 7 of 
the Workmen’s Compensation Act, 1897. 

Flowees i\ Chambers, [1899] 2 Q. B. 142 ; 68 
[L. J. Q. B. 648 ; 47 W. R. 513 ; 80 L. T. 834 : 

15 T. L. R. 352— C. A. 

Disapproved in Halve v. Jobson , No. 192a, 
infra . 

186. Wharf— Workmen's Compensation Act , 
1897 (60 & 6i Tict. c . 37), s. 7, sub-s. 2 — Factory 
and Workshop Act, 1878 (41 & 42 Viet. c. 16), 
s. ’6S — Factory and Workshop Act , 1895 (58 A 
59 Viet. c. 3*7), ss. IS, 23.] — A workman was 
killed by an accident which happened in a 
public street just outside his employer’s wharf, 
while he was leading a horse and cart out of the 
wharf in the course of his employment. The 
wharf was simply a yard by the side of a canal, 
and no machinery of any kind was used on it. 

Held — that the wharf was not a factory 
within the meaning of the Workmen’s Com- 
pensation Act, 1897, for it did not come within | 
the definition of 4i factory ” in sect. 7, sub- 
sect. 2, as being a wharf to which any 
provision of the Factory Acts was applied by 
the Factory Act, 1895. 

The provisions of sect. 18 of the Factory 
Act, 1895, with respect to accidents were not 
applied to the wharf by sect. 23 of that Act, 
for no accident had occurred on the wharf ; 
neither were the provisions of sect. 68 of the 
Factory Act, 1878, with respect to the powers 
of inspectors thereby applied to it. 

Halli\ Snowdon, Hubbard A Co., [1899] 2 
[Q. B. 136 : 68 L. J. Q. B. 645 ; 47 W. R. 486 : i 
80 L. T. 554 ; 15 T. L. R. 326-0. A. ! 
Overruled by Maine v. Jobson , No. 192a, 
Infra, and see No. 203, infra. 

187. Factory — Ship loading from Lighter in 
Bock — Factory and Workshop 'Act, 1895 (58 & 
59 Viet. c. 37), s. 23 — Workmens Compensation 
Act , 1897 (60 A 61 Viet. c. 37), s. 7.]— A steve- 
dore’s labourer was employed in loading a ship 
in a dock from a lighter lying alongside the ship 
by means of machinery on board the ship. He 
sustained injuries in consequence of an accident. 

Held — that the stevedore was not the occupier 
of a factory within the meaning of the Work- 
men’s Compensation Act, 1897, s. 7, the 
machinery not being used in the process of 
loading from a dock, wharf, quay, or warehouse 
within the meaning of the Factory and Work- 
shop Act, 1895, s. 23, and that therefore the 
case was not one to which the Workmen’s 
Compensation Act, 1897, applied. 

Hennessey r. McCabe, [1900] 1 Q* B. 491 : 69 
[L. J. Q. B. 173 ; 64 J. P. 4 ; 48 W. R. 231 ; 

81 L. T. 575 ; 16 T. L. E. 77— C. A. 

183, Ship in repairing Bock — Shipbuilding 
Xard— Factory and Workshop Act, 1895 (58 A 


59 Viet. c. 37), s. 23 (1) — Workmen's Compensa- 
tion Act, 1897 (60 A 61 Viet. <?. 37), 5. 7.]— The 
respondent was, when he suffered the injury in 
respect of which he claimed compensation, 
engaged as an apprentice boiler-maker in the 
employment of the appellants, a firm of engi- 
neers, in repairing the boiler of a steamship, 
which was then lying in the repairing dock of 
j Aberdeen harbour. He was cutting out old 
j rivets inside the fire-box of the boiler, when a 
I piece of a rivet struck, and seriously injured, his 
! right eye. It did not appear that in connection 
j with the work of repairing the boiler any 
| machinery upon the dock was used, or landed 
upon it. So far as appeared, the work was 
entirely confined to the ship. 

Held — that the provisions of the Workmen’s 
Compensation Act, 1897, relative to a dock, did 
not apply to the ship, as a ship is neither a dock 
nor a factory for the purposes of the Act, and 
that the workman was not employed on or in or 
about a factory, even if the dock was a factory. 

Flowers v. Chambers ([1899] 2 Q. B. 142 ; 68 
L. J. Q. B. 648 ; 47 W. E. 513 ; 80 L. T. 834 ; 15 
T. L. E. 352 — C. A., No. 184, supra) followed. 

Held, also, that it was not established that 
the repairing-dock of Aberdeen harbour was a 
shipbuilding yard. 

Held, further, that the firm of engineers were 
not occupiers of the dock within the meaning of 
the Act. 

LOW' t\ Abebnethy A Co., (1900) 2 F. 722— Ct. 

[of Sess. 

But see No. 192a, infra. 

189. Unloading Cargo on to Quay — Workmen's 
Compensation Act, 1897 (60 A 6*1 Viet. a. 37), 
.s*. 7 (2) — Factory and Workshop Act , 1895 (58 
A 59 Viet. c. 37), s. 23, subs. 1 (v.) (a).] — A 
workman was at work for the appellants, the 
Atlantic Transport Company, as a stevedore, 
with others in the hold of the appellants’ steam- 
ship Mackinaw, which was being discharged in 
the West India Docks. The Mackinaw was 
lying in the clock moored to the quay, and the 
cargo, which was in bags, was being discharged 
from the hold of the ship on to the quay by the 
dock company’s hydraulic crane situate on the 
quay. The crane was worked by the appellants* 
men. The deceased workman and another were 
making up a set of fifteen bags in the hold, and 
had got twelve bags across the rope strop, and 
were in the act of putting another bag on to the 
twelve bags, when some bags from the tier 
behind them fell on to them. The runner of 
the crane, at the time the tier fell, was not 
attached to the top of the set which the deceased 
man was making up, but was ashore at the 
time. The deceased man died from the injuries 
so received. 

Held — that the employment was on or in or 
about machinery used in the process of unload- 
ing on to a quay, and was therefore on or in or 
about a factory. 

Woodham v. Atlantic Transport Co. ([1899] 1 
Q. B. 15 ; 68 L. J. Q. B. 17 ; 47 W. E. 105 ; 79 
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L. T. 395 ; 15 T. L. R. 51— C. A., No. 206, infra) 
followed. 

Lawson v. Atlantic Transport Go., (1900) 
[82 L. T. 77 ; 16 T, L. B. 181— C. A. 

190 . Dock — Whether Dock u near” a Yard — 
Fact or Law — Workmen's Compensation Art, 
1897 (60 & 61 Yict. e. 37), s. 7, sub-s. 3, and 
Sched . II. , s. 14 (c).]— The Workmen’s Compen- 
sation Act, 1897, enacts that “ a workman em- 
ployed in a factory which is a shipbuilding yard 
shall not be excluded from this Act by reason 
only that the accident arose outside the yard in 
the course of his work upon a vessel in any dock, 
river, or tidal water near the yard.” 

Held — that whether a dock which is two \ 
miles from the shipbuilding yard is near the 
yard, is a question of circumstances and not a 
question of law. 

M‘Millan v . Barclay, Curle & Co., Ld., ! 

[(1900) 2 F. 91— Ct. of Seas. 

191 . “ Wharf” — Timber Yard — Workmen's 

Compensation Act , 1897 (60 & 61 Yict. e. 37), 
s. 7 — Factor}} and Workshop Act, 1895 (58 59 

Viet, c . 37), ,9. 23.] — A workman was killed by 
an accident while he was engaged in removing 
some timber from a place where it was stored on 
the premises of the Mersey Docks and Harbour 
Board. By the side of the Canada Dock there 
was a large open space stretching back from the 
water for a distance of 150 yards, and on the 
farther side of this space there was a road 
running parallel with the water. Beyond the 
road there was a row of offices, to which were 
attached timber yards. The offices and yards 
were leased to timber merciiants. The timber in 
question was stored in one of these yards. 

Held (Bigby, L.J., dissenting) — that the 
place where the timber was stored was not a 
wharf so as to come, by virtue of sect. 23 of the 
Factory and Workshop Act, 1895, within the 
definition of “factory” contained in sect. 7 of 
the Workmen’s Compensation Act, 1897. 

Haddock v. Humphrey, [1900] 1 Q. B. 609 ; 

[69 L. J. Q. B. 327 ; 64 J. P. 86 ; 48 W. R. 

292 ; 82 L. T. 72 ; 16 T. L. E. 143— C. A. 

192 . “ Shipbuilding Yard ” — Ship in Dock 
being Repaired — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), s. 7 — Factory and \ 
Workshop Act , 1878 (41 & 42 Viet. <?. 16),* *. 93, 
Sched. IV., Part II. (24).]— By sect. 7, sub- 
sect. 2, of the Workmen’s Compensation Act, 
1897, a “factory” has the same meaning as in 
the Factory and Workshop Acts, 1878 to 1891. 

By sect. 93 of the Factory and Workshop Act, 
1878, non-textile factory means any premises 
named in Part II. of Schedule IV., which, by 
clause 24, includes “ shipbuilding yards,” that is 
to say, premises in which any ships are made, 
finished, and repaired. 

Held — that an ordinary dock in which a 
ship is repaired is not a “ shipbuilding yard,” 


and therefore not a “ factorv ” within the Act, 
j 1897. 

! Spencer r. Livett, Frank & Son, [1900] 1 
[Q. B. 498 ; 69 L. J. Q. B. 338 ; 64 J. P. 196 ; 
48 W. E. 323 : S2 L. T. 75 ; 16 T. L. R. 179— 

C. A. 

192a. “ Actual Use ” of a Dry Dock — 
; “ Factory ” — “ Undertakers ” — “ Arising out of 
and in the course of ” — Workmen's Compensation 
Act, 1897 (60 & 61 Viet. c. 37), s. 7,suh-ss. 1, 2-— 

( Factory and Workshop Act , 1895 (58 & 59 Viet, 
j e. 37), s. 23, subs. 1.] — The respondents were 
| ship repairers at Hartlepool, where they had a 
place of business, which they called a “ manu- 
factory for the repair of ships,” having no water 
frontage. When employed to repair a vessel 
which required to be dry-docked, they hired a 
dock from the North Eastern Railway Company 
in Hartlepool. They hired a dry dock, and were 
cleaning or repairing a vessel in it, when a 
labourer employed by them on this job met with 
personal injury by an accident. He slipped off 
a sort of gangway, fell into the dock, and was 
killed. 

Held— that the dock was a “ factory *’ within 
the meaning of the Workmen’s Compensation 
Act, 1897, s. 7, because it was a dock to which 
some “ provision of the Factory Acts is applied 
by the Factory and Workshop Act, 1895 ” ; that 
the respondents were “ undertakers ” as defined 
by s. 7 of the Workmen’s Compensation Act, 
1897, because they had at the time the “ actual 
use and occupation ” of the dock ; and that the 
accident was one “arising out of and in the 
course of ” the workman’s employment. 

Flowers v. Chambers ([1899] 2 Q. B. 142 ; 68 
L. J. Q. B. 648 : 47 W. B. 513 ; 80 L. T. 834 ; 
15 T. L. B. 352 — C. A., No. 184, supra) dis- 
! approved. 

Merrill v. Wilson ([1901] 1 Q. B. 35; 70 
L. J. Q. B. 97 ; 65 J. P. 53 ; 49 W. R. 161 ; 83 
I L. T. 490; 17 T. L. B. 19— C. A., No. 313, 

! infra) approved. 

Ratnb r. Jobson & Co., [1901] A. C. 404; 70 
[L. J. Q. B. 771 ; 49 W. B. 705 : 85 L. T. 141 ; 

17 T. L. R. 627— H. L. (E.) 

! 193. Dock — Steam , Ac., Power — Factory and 
1 Workshop Act , 1878 (41 & 42 Viet. <?. 16)',*. 93 
| — Factory and Workshop Act , 1895 (58 & 59 
| Viet. e. 37), s. 23 — Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), s. 7.]— Unless it is 
| proved that steam, water, or other mechanical 
power is used in aid of the manufacturing pro- 
cess carried on in a dock, there is no basis for a 
legal decision that the dock is a factory of the 
nature of a shipbuilding yard in the sense of 
the Factory Act, 1878, so as to make it a place 
to which the Workmen’s Compensation Act, 
1897, applies. 

Jackson v. Rodger & Co., (1900) 2 F. 533— Ct. 

[of Sess. 

194 . Dock — Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), s. 7 — Factory and 
Workshop Act, 1895 (58 & 59 Viet. c. 37), s. 23.] 
— A vessel which was being unloaded at a quay 
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had the services of an engine which was in a 
boat, and was brought alongside the vessel on 
the outer side from the quay, for the purpose of j 
hoisting cargo from the hold of the vessel to the j 
deck. After this had been done the goods were j 
taken charge of by persons whose duty it was : 
to have the goods put oft the vessel on to the '■ 
quay, and who did so without the use of ; 
machinery. They put the material in bags, , 
and took the bags on shore. The power of the ; 
engine and its winch was not used in the work 
of conveying the goods to the land. A man : 
employed on board this boat fell overboard while j 
taking up water in a paii for use on board the ! 
boat, and was drowned. 

Held (dissentiente Ld. Young) — that sect. 23 j 
of tiie Factory and Workshop Act, 1895, did not j 
apply, as the boat and the engine thereon did 
not constitute a “factory” within the meaning ; 
of the Workmen’s Compensation Act, 1897, as j 
the work in which the deceased was engaged 
was not the work of loading or unloading to or 
from a quay, and the machinery and plant were 
not being used in loading or unloading to or from 
a quay. 

Laing v. Young and Leslie, (1901) 3 F. 31 — 

[Ct. of Sess. 

195. Loading Ship hi Wet Dock partly from 
Quay and partly from a Schooner — Costs — 
Workmen's Compensation Act , 1897 (60 & 61 
Yict. c. 37), s. 1, subs. 4 ; s. 7, suits. 2.] — A 
workman was killed while employed on a ship 
lying in a wet dock. An action by his widow 
under the Employers’ Liability Act, 1880, was 
dismissed, and the county court judge, upon 
the plaintiff’s application, assessed compensa- 
tion under sect. 1 , sub-sect. 4, of the Workmen’s 
Compensation Act, 1897, holding that the 
deceased man's employment at the time of the 
accident was on. or in or about a “ factory ” j 
within sect. 7 of the Act, and he gave the j 
plaintiff the costs of and iucident to the \ 
proceedings. * 1 

Held — ( 1) that the employment being on a 
ship in a dock was employment in a “ factory ” 
within the meaning of the Act; and (2) that : 
the county court judge had power to give the ; 
plaintiff the costs of the proceedings. 

Cattermole i\ Atlantic Transport Co.,Ld. 
[(1901) 50 W. R. 129 ; 85 L. T. 513 ;• 18 T. L. 
11. 102; [1902] 1 K. B. 201; 71 L. J. K, B. 

173; 66 J. P. 4— C. A. 

196. Loading Ship from Quay by Machinery 
—Putting on Hatchway— Factory and Workshop 
Act , 1895 (58 & 59 Yict. c. 37)* s. 23, subs. 1 
(iL) (a) — Workmen's Compensation Act , 1897 
(80 & 01 Yict, c. 37), s. 1, subs. 1 ; s. 7, subs. 2, 
Sehed. Z, 1 (a) (i.) (b).] — A workman was 
employed in loading a ship from a quay. The 
cargo had all been stowed in the hold, and the 
workman wa< engaged in putting iron beams by 
means of a 'winch across and for the support of 
the hatchway to close it in. While doing so he 
was killed. 


Held — that the workman was engaged in the 
^ action of “loading,” as it was part of the duty 
' of the person loading the vessel to put on the 
hatchway, and that he was engaged in the pro- 
cess of loading from a quay and employed about 
machinery used for or in relation to that purpose, 
and therefore about a “ factory ” within the 
meaning of the Workmen’s Compensation Act, 
1897, s. 7, sub-s. 2, and sect. 23 of the Factory 
and Workshop Act, 1895. 

Decision of C.A. ([1900] 2 Q. B. 95 ; 69 L. J. 
Q. B. 598 ; 48 W. B. 598 ; 82 L. T. 489 ; 16 T. 
L. B. 335) reversed. 

Lysons r. Andrew Knowles & Sons, Ld. ; 

[Stuart r. Nixon and Bruce. [1901] A. C. 

79 ; 70 L. J. Q. B. 170 ; 65 J. P. 388 ; 49 

W. B. 636 ; 84 L. T. 65 ; 17 T. L. B. 1 Be- 
ll. L. (E.) (Ld. Lindley dissenting). 

And see No. 71, supra. 

197. Ship — Workmen's Compensation Act r 
1897 (60 & 61 Yict. c. 37), s. 7 (1).] — A workman 
sent out from the appellants’ works to do some 

| repairs on a ship lying in a dock about 550 yards 
| in a direct line, and about a mile by road, was 
held not to be at the time of an accident at 
| that place engaged in work “ on or in or about a 
| factory.” 

j Fenn v. Miller ([1900) 1 Q. B. 788 ; 69 L. J. 
i Q. B. 439 ; 64 J. P. 356 ; 48 W. B. 369 ; 82 L. T. 

I 284 ; 16 T. L. R. 265— C. A., No. 212, infra ) 
i followed. 

Barclay, Curle & Co. r. M‘Kinnon, (1901) 
[3 F. 436 — Ct of Sess. 

198. “ 7P7 harf” — Factory and Workshop Act , 
1895 (58 & 59 Yict. c. 37), s . 23— Workmen's 
Compensation Act , 1897 (60 & 61 Yict. c. 37) 
s. 7.] — A workman was injured by an accident 
while employed in the hold of a ship, which 
was lying alongside a floating structure in the 
Thames, assisting in the unloading of the ship. 
The structure was moored in the river by chains 
fastened to piles driven into the bed of the river, 
and was used as a place where cargoes were 
loaded and discharged. There was no connec- 
tion or communication with the shore except by 
means of boats. 

Held — that the structure was a wharf within 
the meaning of sect. 23 of the Factory and Work- 
shop Act, 1895, and was therefore a “ factory ” 
within sect. 7 of the Workmen’s Compensation 
Act, 1897. 

Ellis r. William Cory & Son, Ld., (1901) 50 

[W. B. 131 ; 85 L. T. 499 ; 18 T. L. B. 28 ; 

[1902] 1 K. B. 38 ; 71 L. J. K. B. 72 ; 66 J. P. 

116— C. A. 

199. Street immediately outside Factory — 
j Factory and Workshop Act , 1895 (58 & 59 Yict. 
i c. 37), s. 23 — Workmen's Compensation Act , 1897 

(60 & 61 Yict. c . 37), s. 7(2).] — An accident 
| occurred to a quay labourer in the course of his 
j employment on the street immediately outside a 
| wharf shed. The wharf was a factory within 
; the meaning of the Workmen’s Compensation 
Act, 1897. 
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Held — that the fact that the accident in 
question happened on a public street “imme- 
diately outside the wharf shed ” did not per se 
exclude the claim of the appellant. 

Hall v. Snowden , Hubbard Sf Co. ([1809] 2 
Q. B. 136 ; 68 L. J. Q. B. 645 ; 47 W. E. 486 ; 
80 L. T. 554 ; 15 T. L. R. 326— C. A., No. 186, 
supra) disapproved. ■ 

Strain- i\ Sloan & Co., (1901) 3 F. 663— Ct. of 

[Sess. 

200, “ Dock, Wharf or Quay” — Timber Yard — 
Workmen's Compensation Act , 1897 (60 & 61 Viet. 1 
e. 37), s. 7, sub-s. 2.]— On an appeal against the | 
decision of a county court judge, who had held j 
that a workman was entitled to compensation on j 
the ground that, at the time when he met with an 
accident in a timber yard he was employed in a 
“ factory” within the meaning of the Workmen’s I 
Compensation Act, 1897, in respect of which the j 
appellants were the undertakers, and who had j 
arrived at that conclusion on the ground that j 
the place in question was a “ dock, wharf or ! 
quay,” to which the elaborate system of legisla- 
tion contained in the Factory Acts applied. 

Held — that the C. A. was bound by his ! 
decision on the question of fact, if there 
was evidence upon which the judge could come 
to the conclusion that the place in question was 
capable of being described as a dock, wharf, or 
quay. 

Held, also, that where a place is by its 
physical situation and other circumstances such 
as to be in its nature a dock, wharf, or quay, 
it is no answer to say that, at the particular 
time when the accident occurred, it was being 
temporarily used for a purpose not strictly that 
of a dock, wharf, or quay. 

Haddock v. Humphrey ([1900] 1 Q. B. 009 ; 
69 L. J. Q. B. 327 ; 64 J. E. 86 ; 48 W. E. 
292 ; 82 L. T. 72 ; 16 T. L. E. 143— C. A., 
No. 191, supra) distinguished. 

Kenny r. Harrison, [1902] 2 K. B. 168; 71 
[L. J. K. B. 783 ; 87 L. T. 318— C. A. 


Raine v. Job son ([1901] A. C. 404; 70 L. J. 
K. B. 771 ; 49 VV\ E. 705 ; 85 L. T. 141— H. L., 
No. 192a, supra ) and Men- ell v. Wilson ([1901] 
1 K. B. 35 ; 70 L. J. K. B. 97 ; 65 J. P. 53 ; 49 
W. E. 161 ; 83 L. T. 490— C. A., No. 343, infra} 
followed. 

Fogarty v. Wallis & Co., [1903] 2 Ir. E. 522 
I [-C. A. 

I 

202. Wharf— Employment “ on or in or about ” 

1 — Seaman — Fireman on Steamer Moored to 
, Wharf — Factory and Workshop Act , 1901 

(1 Edw. 7, e. 22), s. 104 — Workmen's Com pensa- 
\ turn Act , 1897 (60 & 61 Viet, e. 37), s. 7 (1).] — 
The applicant, a seaman employed on a steam- 
ship as a fireman, was injured by accident while 
attending to the boilers. At the time of the 
accident the ship was made fast by ropes to a 
pontoon and gangways were out, connecting the 
pontoon with the ship, for the purpose of em- 
barking passengers. In proceedings under the 
Workmen’s Compensation Act, 1897 : — 

Held, by Collins, M.R., and Bonier, L.J. 
(Mathew, L.J., dissenting) — that the employment 
of the applicant had no connection with the 
purpose for which his employees bad the use of 
the pontoon, and that, therefore, he was not 
employed “ about ” a wharf, and consequently 
not “ about ” a “ factory ” within the meaning 
of sect. 7 (1) of the Act. 

Owens r. Campbell, Ld., [1904] 2 K. B. 00 ; 
[73 L. J. K. B. 634 ; 68 J. P. 410 ; 52 
W. R. 481 ; 90 L. T. 811 : 20 T. L. E. 459— 

0. A. 

203. Wharf — Workmen’s Compensation Art, 
1897 (60 & *61 Viet. e. 37), 5. 7 (2).]— Every 
wharf is a “factory” within the meaning of 
sect. 7 (2) of the Workmen’s Compensation Act, 
1897, whether any provision of the Factory Acts 
is applied to it or not. 

Hall v. Snowdon , Hubbard # Co. [1899] 

2 Q. B. 136 ; 68 L. J. Q. B. 645 ; 47 W. E. 486 ; 
80 L. T. 554 — C. A., No. 186, supra') is overruled 
bv the decision of H. L. in Raine v. Job son $ Co. 
([1901] A. C. 404 ; 70 L. J. K. B. 771 : 49 W. E. 
705 ; 85 L. T. 141 — H. L. } No. 192a, supra). 


201, “ Unde it a hers” — Workmen’s Compensa- 
tion Act , 1897 (60 k (51 Viet. e. 37), s. 7 (2)— 
Factory and' Workshop Act , 1901 (1 Edw. 7, 
e. 22), s. 104.] — A firm of carriers were employed 
to carry parcels for the post office. The post 
office had temporarily hired a transit shed ” in 
docks for the storage of parcels, and one of the 
carriers’ servants was accidentally killed in the 
roadway leading to such shed. The roadway in 
question was a private road, which the post 
office had the right (but not the exclusive right) 
to use in order to reach the shed. 

Held — that the shed was a “‘dock” within 
the meaning of the Factory Act, 1901, although 
not at the time being used as such ; and that it 
,was therefore a “factory” within the meaning 
of the Workmen’s Compensation Act, 1897 ; and 
that the carriers had the “actual use and 


j Barrett r. Kemp Bros., [1904] 1 K. B. 
i [517; 73 L. J. K. B. 138; 68 J. F. 196: 
i 52 W. Tv. 257 ; 90 L. T. 305 ; 20 T. L. E. 162 
I — C. A. 

| 204. Ship in Rock — Workmen’s Compensation 

| Aet) 1897 (60 k 61 Viet. e. 37), s. 7.]— Shipowners 
; hired a dry dock to do repairs to a vessel. A 
workman, who had served as ship’s carpenter on 
her last voyage and had re-engaged for the next 
voyage, was employed by the owners in the 
interval to work on the repairs. 

Whilst so engaged and whilst occupied in 
■ turning the ship's cable, he was killed by falling 
into the dock. 

Held — that he was employed at the time in 
or about a “factory” and that the owners were 
liable to compensate his dependants. 


occupation of it,” and therefore must be regarded) Cayzer, Irvine k Co. v. Dickson, (1905) 7 F, 
as “undertakers.” i [723 — Ct. of Sess. 
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205 . Ship alongside Quay— Workmens Com - 
uenmtion Act, 1897 (60 & 61 Viet. c. 37), s. 7 (2).] 
—The mere fact that a ship is moored alongside 
a quay does not necessarily lead to the conse- 
quence that a man employed on the ship is 
employed on. in, or about a factory. 

Harrison i\ Oceanic Steam Navigation Co., 

[Ld., [1907] 2 K. B. 420 (n.) ; 97 L. T. (n.)— 

C. A. 

See also Nos. 182, 337, 342, 348, 362. 

(B) Warehouse, Machinery, Plant , Ac. 

206. Unloading on the Quay — Workmen's Com - j 
vernation Act , 1897 (60 in 6i Yict. e. 37), ss. 1, 7 j 
1 — Factory and Workshop Act , 1895 (58 & 59 Viet. ; 
c. 37), 6*. 23, subs. 1 (v.) (a).] —A workman was | 
employed by shipowners on board a ship to assist 
in unloading cases of cartridges or percussion 
caps by means of a crane on to a quay. The j 
crane, which was standing on the quay, was | 
worked by means of a chain, at the end of which 
was attached a basket. The workman placed 
the cases in the basket, and the basket and its 
contents were hoisted on to the quay. When 
one of the cases was being placed in the basket, 
it exploded and killed the workman. Upon a 
claim by his widow for compensation under the 
Workmen’s Compensation Act, 1897 — 

Held— that the workman was killed by an 
accident arising out of, and in the course of his 
employment in or about machinery used in the 
process of unloading on to a quay within the 
meaning of the Act ; and that, therefore, the Act 
applied. 

Woodham r. Atlantic Transport Co., 
[1899] 1 Q. B. 15 ; 68 L. J. Q. B. 17 ; 47 
W. B. 105 ; 79 L. T. 395 ; 15 T. L. R. 51— 

C. A. 

207 . Ship — Machinery on Board — Factory 

and Workshop Act , 1895 (58 & 59 Viet. c. 37), 
ss. 4, 23 — Workmen's Compensation Act , 1897 
(60 & 61 Yict. c. 37), s. 7.] — When a man works 
winch machinery on board a ship he is not 
working in a “factory” in the sense of the 
Factory and Workshop Act, 1895, s. 23 (a), I 
and he is not entitled to compensation for injury | 
under the Workmen’s Compensation Act, 1897. 1 

Aberdeen Steam Trawling Co. r. Peters, 

(1899) 1 F. 786 ; 36 S. L. R. 573— Ct. of Sess. 

208. Propinquity to the Factory — Workmen's 
Compensation Act 1897 (60 & 61 Viet. c. 37), s. 7, 
subs. 1.] — In an arbitration under the Work- 
men’s Compensation Act, 1897, it was proved 
that the deceased was a carter in the employ- 
ment of the defendants, who were the occupiers 
of a timber yard, and that he was accidentally 
killed while engaged in storing timber on a cart 
belonging to the defendants, which, was standing 
immediately outside the defendants’ premises. 

The county court judge held that the deceased 
was employed “ on or in or about ” a factory 
within sect. 7, sub-sect. 1, of the Workmen’s 
Compensation Act, 1897, and made an award in 
favour of the widow of the deceased. 


Held— that the decision of the county court 
judge must be affirmed. 

Powell v. Brown, [1899] 1 Q. B. 157 ; 68 
[L. J. Q. B. 151 ; 47 W. K. 145 ; 79 L. T. 631 ; 

15 T. L. R. 65— C. A. 

209 . Propinquity to the Factory — Workmen's 
Compensation Act , 1897 (60 <fc 61 Viet. c. 37), s. 7, 
subs. 1.] — In an arbitration under the Work- 
men’s Compensation Act, 1897, it was proved 
that the workman sustained personal injury in 
the course of his employment as a carter whilst 
delivering sacks of flour a mile and a half away 
from liis employer’s factory. 

The county court judge held that the employ- 
ment of the workman at the time of the accident 
was not “ on or in or about a factory,” within 
sect. 7, sub-sect. 1, of the Workmen’s Compen- 
sation Act, 1897. 

Held— that the 'decision of the county court 
judge must be affirmed. 

Powell v. Brown ([1899] 1 Q. B. 157 ; 68 
L. J. Q. B. 151 ; 47 W. R. 145 ; 79 L. T. 631 ; 15 
T. L. R. 65— C. A., supra) followed. 

I Lowth v. Ibbotson, [1899] 1 Q. B. 1003 ; 68 
I [L. J. Q. B. 465 ; 47 W. R. 506 ; SO L. T. 341 ; 

I 15 T. L. R. 264— C. A. 

j 210 . Propinquity to the Factory — Workmen's 
j Compensation Act , 1897 (60 & 61 Yict. c. 37), 
s. 7, subs. 1.] — A carter in the employment of 
wood craftsmen was driving a load of wood for 
building operations to a place at some distance 
from his master’s factory, but when lie had 
travelled about two miles upon his journey his 
cart was overturned by a landslip upon the 
public road, and he was killed. 

Held — that be had not met with the accident 
when “about a factory.” and that his repre- 
sentatives had no claim for compensation under 
the Workmen’s Compensation Act, 1897. 

Whitton e*. Bell and Sime, Ld., [1899] 36 
[S. L. R. 754— Ct. of Sess. 

211 . Steam-engine in a Shed Temporarily Used 
for Constructing a Building — Factory and 
Workshop Act . 1895 (58 & 59 Yict. c. 37), ss. 4, 
23 — Workmen's Compensation Act , 1897 (60 & 61 
Yict. c. 37), ss. 1, 7 f ] — A workman, who was 
employed at a steam-engine in a shed temporarily 
used in connection with the construction of a 
building close to, was killed by an accident 
while so employed. In proceedings to assess 
compensation under the Workmen’s Compensa- 
tion Act, 1897 : — 

Held — that the shed was constituted a factory 
by sect. 23, sub-sect. 1 (v.) (&), of the Factory and 
Workshop Act, 1895, for the purpose of applying 
thereto the powers of the Act with reference to 
dangerous machines, and that therefore, by virtue 
of sect. 7, sub-sect. 2, of the Workmen’s Compen- 
sation Act, 1897, the engine in the shed was itself 
a factory ; and that, consequently, the deceased 
man was killed while employed “on or in or 
j about a factory ” within the meaning of sect. 7, 
i sub-sect. 1, of the last-mentioned Act, and the 
‘ employers were liable to pay compensation. 
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If tile workman shows that the accident arose 
out of and in the course of his employment, his 
case can only be met by the employer by showing 
that the injury was attributable to his serious 
and wilful misconduct. 

McNicholas v. Dawson & Son, [1899] 1 Q. B. 

[773 ; 68 L. J. Q. B. 470 ; 47 W. R. 500 ; SO 
L. T. 317 ; 15 T. L. R. 242—0. A. 

212. Workmen's Compensation Aet , 1897 (60 & 
61 Viet. c. 37), s. 7, sub-s. 1.] — A workman was 
employed to fetch water in a water-cart from a 
brook to a steam-engine in a shed connected 
with a mortar mill for mixing for use in the 
construction of a building. While he was con- 
ducting the horse and cart along a public road 
from the brook to the engine, the horse ran away 
and the cart went over him. The place where 
the accident happened was at least 110 yards 
distant from the engine. 

Held — that, though the engine was a “ factory” 
within sect. 7 of the Workmen’s Compensation 
Act, 1897, there was no evidence that the work- 
man was, at the time of the accident, employed 
“ about ” a factory within the. meaning of sub- 
sect. 1 of that section, and that, therefore, 
compensation was not payable. 

Fenn v. Miller, [1900] 1 Q. B. 788 ; 69 

[L. J. Q. B. 439 ; 64 J. R. 356 ; 48 W. R. 369 ; 

82 L. T. 284 j 16 T. L. R. 265— O. A. 

213. City Ref use Dispatch Works — Workmen's 

Compensation Act , 1897 (60 & 61 Viet. e. 37), s. 7 j 
— Factory and Workshop Act, 1878 (41 & 42 I 
Viet. c. 16), s. 93 (3) (o).] — A workman met his ; 
death while he was carting manure from stables ! 
and byres for the City of Glasgow Cleansing ’ 
Department to their refuse dispatch works. | 
While waiting in those works for his turn he fell 
into a tack and was injured, from the effects of j 
which he died. | 

Held — that the Refuse Dispatch Works were j 
a “factory” within the meaning of the Work- j 
men’s Compensation Act, 1897, in respect that ! 
the material in question was there adapted for ] 
sale, and afterwards sold. j 

Henderson v. Glasgow Corporation, (1901) ; 

[2 F. 1127— Ct. of 8ess. j 

214. “ Won-Textile Factory ” — Movable Steam- 
engine used on a Farm — Meal Ground for Food 
for Stock — “j By Way of Trade or for Fur poses 
of Gain ” — Factory and Workshop Act , 1878 (41 
& 42 Viet. c. 16), s. 93 — Workmen s Compensation 
Act , 1897 (60 & 61 Viet, e . 37), s. 7, subs. 2.] — 
The respondent was a workman, who had been 
in the employment of the appellant, a farmer. 
The appellant had upon his farm a movable 
steam engine, which was used for the purpose of 
threshing, chaff-cutting, and grinding meal. 
The meal was consumed as lood by the stock on 
the farm, and was not sold. The respondent, 
whose duty it was to attend to the working 
of the engine, met with an accident while so 
engaged. 


Held — that the farmer did not carry on the 
business of a “non-textile factory” within the 
meaning of the Factory and Workshop Act, 1878, 
and consequently the case was not brought within 
the Workmen’s Compensation Aet, 1S97. 

Nash v. Hollinshead, [1901] 1 Q. B. 700; 70 

[L. J. K. B. 571 ; 75 J. P. 357 ; 49 W. E. 424 : 

84 L. T. 483 ; 17 T. L. R. 352— C. A. 

215. Factory of Third Persons — Workmen's 
i Compensation Act , 1897 (60 & 61 Viet. c. 37), 

| s. 7.] — The deceased workman was in the employ 
j of a firm of engineers who had contracted with a 
! firm of cotton spinners to supply and fix a new 
| driving wheel for the steam engine belonging to 
I their cotton spinning factory. A hand winch 
| and pulley were used for the purpose of lifting 
| the new driving wheel, and while directing that 
! operation the deceased workman met with an 
! accident w’hich caused his death. 

Held — that what w r as being done was done 
| by a person sent by the original manufacturers, 
entirely away from their own place of manufac- 
ture when the accident happened, and was not 
done “ in a factory ” at all. 
i Francis v. Turner Brothers ([1900] 1 Q. B. 

• 478 ; 69 L. J. Q. B. 182 ; 64 J. P. 53 ; 48 W. E. 

I 228; 81 L. T. 770; 16 T. L. R. 105— C. A., 

| see No. 338, infra') approved. 

Decision of C. A. ( sub mm. Wriyley v. Bay ley 
and Wright) ([1901] 1 K. B. 780 ; 70 L. J. K. B. 
538 ; 65 J. P. 372 ; 49 W. R. 472 ; 84 L. T. 415) 
affirmed. 

Wrtgley v. Whittaker & Sons, [1902] A. C. 

[229 ; 71 L. J. K. B. 600 ; 66 J. P. 420 ; 

50 W. 11. 656 ; 86 L. T. 775 ; 18 T. L. R. 559 

— H. L. (K.) 

And see No. 38, supra . 

216. ’Workshop or Machine-room — Workmen's 
Compensation Aet , 1897 (60 & 61 Viet. c. 37), s, 7 — 
Factory and Workshop Aet, 1878 (41 & 42 Viet. 
c. 16), s . 93 (3) (&).] — The respondent was in the 
employment of the appellants as a car driver, and 
wffiile engaged in oilmg his car preparatory to its 
being taken out for the day he was struck by a 
travelling platform called a “ car traverser,” and 
his right leg was so injured between the car 
traverser and a side wall that it had eventually 
to be amputated below* the knee, aud in conse- 
quence he suffered permanent disablement from 

, his then employment. The place where this 
accident occurred was in the ear sheds. These 
! sheds consisted of a covered-in building 550 feet 
long by 160 feet wide. Down the centre of this 
erection there ran a well 33 feet wide and 
27 inches lower than the flooring on each side of 
it. In this well the travelling platforms or car- 
traversers were moved backwards and forwards 
by means of a cable driven by a steam engine in 
the immediate vicinity of the car sheds. At the 
west end of these sheds, where the traverser well 
ceased to be covered in by a roof arid to be 
closed in from the open air, was what was. 
variously called a machine-room or workshop, 
which was divided by a somewhat heavier brick 
wall than those which partitioned off the spaces 
1 in the sheds. No mechanical pow r er was used in. 
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the sheds themselves apart from the power 
employed for moving the car traverser. The car 
was 374 feet from the wall of the machine shop 
when the accident happened. 

Held (Ld. MoncriefE dissenting) — that the 
works of the tramway company fell within the 
definition of the Workmen’s Compensation Act, 
1897, and were a factory ; and that the place at 
which the accident happened was part of the 
factory. 


occurred. The two things there were, the 
threshing mill and the traction engine which 
was intended to haul it to the place. While the 
workman was fitting the wire rope round the 
drum with a view to haulage he met with the 
accident. 

Held — that there was no “factory” within 
the definition in sect. 93 or any other section of 
the Factory Act or the Workmen’s Compensation 
Act. 

George v . Macdonald, (1902) 4 F. 190— Ct. of 

[Sess. 


Mooney r. Edinburgh and District Tram- 
ways Co., Ld., (1902) 4 F. 390 — Ct. of Sess. 

217 . Much inery — • “ Or other Mechanical 
Power” — Travelling Crane worked by Hand 
Power — "Warehouse. — Old Iron Store — Not con- 
tiguous to Pock, Wharf or Quay — Factory and 
Workshop Act, 1878 (41 & 42 Viet. e. 16), s. 93— 
Workmen's Compensation Act, 1897 (60 & 61 Viet, 
e. 37), s. 7.] — Premises were used for the purpose 
of breaking up old iron by means of a machine 
which raised and let fall a weight of several tons, 
and a quantity of old iron, amounting to several 
thousand tons, was stored there. The premises 
were also used for the purpose of selling the iron 
and for its inspection by buyers, and the iron 
was undoubtedly kept and stored there. An 
accident happened to a workman in the employ 
of the owners of the premises, caused by his 
endeavouring to stop a trolley by putting a crow- 
bar in between the wheels so as to prevent its 
running into a horse, and it happened close to 
the said premises. The mechanical power relied 
on to bring the premises within the definition of 
“factory” was the above-mentioned machine, a 
travelling crane worked by hand power. 

Held — that the premises were not a “ fac- 
tory ” where machinery driven by steam, water, 
or other mechanical power was used, within 
sect. 93 of the Factory and Workshop Act. 
1878. 

Wrigley v. Bayley and W right ([19011 1 K. B. 
780 ; 70 L. J. K. B. 538 ; 65 J. P. 372 ; 49 W. R. 
472 ; 84 L. T. 415— C. A., Ho. 215, supra) 
followed. 

Held, also, that the premises were a ware- 
house within the meaning of sect. 7 of the 
Workmen's Compensation Act, 1897, though 
they were not in contiguity with a dock, wharf, 
or quay. 

WiLLMOTT t. PATGN, [1902] 1 K. B. 237 : 71 

[L. J. K. B. 1 ; 66 J. P. 197 ; 50 W. It. 148 ; 

85 L. T. 569 ; 18 T, L. R. 48— C. A. 

218 . Threshing Machine attached to Engine 
for Haulage Purposes only — Factory and Work - 
shop Act, 1878 (41 k 42 Viet. e. 16), s. 93 ,xub~s. 3 
— Workmen's Comjmnmtum Act , 1897 (60 & 61 
Viet. e. 37), s. 7, subs. 2.] — Two parts of some 
mechanism which when geared together would 
have made a mill which could thresh, were not 
so geared together, nor were they intended to be, 
at the place where an accident to a workman 
occurred. They were going to fulfil a contract 
At a place three miles from where the accident 


219 . Burden of Proof — Workmen' s Compensa- 
tion Act, 1897 (60 & 61 Viet. <?. 37), 5. 7. ]— 
It lies upon an injured workman to prove that 
the accident happened “on, in, or about” a 

: factory, &c. Where a man met with an accident 
; whilst on his way from the building on which 
| he^ was employed", to his master’s yard, but no 
| evidence was given as to the exact spot or 
| distance : — 

Held — that there was no evidence justifying 
| the county court judge in finding that the acci- 
i dent happened ‘ * in, on, or about ” the building. 

| McAdam i\ Harvey, [1903] 2 Ir. R. 511— 0. A. 

220. Few Definition — Factory Act, 1901 — 

! Machinery used in Loading, or Unloading, 

\ Ship in a Xavi gable River — Interpretation Act, 

: 1889 (52 & 53 Viet. c. 63), 38— Workmen's 

; Compensation Act, 1897 (60 & 61 Viet. c. 37), 

! s. 7— Factory and Workshop Act , 1901 (1 Edw. 7, 

| c. 22), s. 104.] — A “ factory ” for the purposes of 
; Workmen’s Compensation Act, 1897, is now 
| defined, not by the Factory Acts in force in 
1897, but by the Factory and Workshop Act, 
1901 . The latter Act has repealed and re-enacted 
j earlier Acts with modifications ; and, there- 
j fore, references to the original provisions must 
now be construed as references to the provisions 
so re-enacted (Interpretation Act, 1889, s. 7). 
It follows that machinery used for loading or 
unloading a vessel in a navigable river or harbour 
constitutes a “factory ” for the purposes of the 
Workmen’s Compensation Act. 

Stevens v. General Steam Navigation Co., 

[Ld., [1903] 1 K.B.890; 72 L. J. K. B. 417 ; 
j 67 J. P. 415 ; 51 W. R. 578 ; 88 L. T. 542 ; 

| 19 T. L. R. 418— C. A. 

221 . Wash i ng Bottles i n Hotel Celia r — ‘ * Bottle 
| Washing Works ” — Factory and Workshop Act, 

1901 (1 Edw. 7, <*. 22), Sched. VI .—Workmen's 
Compensation Act, 1897 (60 & 61 Viet. c. 37), 
s. 7 .]— An hotel cellarman was corking a bottle by 
hand in the cellar, when it burst and injured his 
hand. In the cellar, which was primarily used for 
storage, was a contrivance of revolving brushes, 
worked, if desired, by water from a tap, for the 
purpose of cleaning the insides of bottles. 

Held — that this did not constitute the cellar 
a “ bottle- washing work ” within Sched. VI. of 
the Factory and Workshop Act, 1901, and that it 
was, therefore, not a u factory ” within the Act 
of 1897. 

Kavanagh v. Caledonian Ry. Co., (1904) 5 
[F. 1128— Ct. of Sess. 
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222 . Warehouse — Store — Wholesale Business 
— Workmens Compensation Act , 1897 (60 & 61 
Viet. e. 37), s. 7.] — A place used in connection 
with a wholesale business for storing goods to be 
sold in the course of the business is a warehouse, 
and therefore a “ factory ” within the meaning 
of sect. 7, sub-sect. 2, of the Workmen’s Com- 
pensation Act, 1897. 

There is a distinction between such a place 
and a place where goods are kept for the pur- 
poses of a retail business carried on in a shop. 

Burr v. Whlteley ((1903) 19 T. L. R. 117 — 
0. A., see No. 41, supra) followed. 

Calcine v. Anderson ((1902) 5 F. 255 — Ct. of 
Sess.) considered. 

Greek t\ Britten and Gilson, [1904] 1 K. B. 

[350 ; 73 L. J. K. B. 126 ; 68 J. P. 139 ; 52 

W. K. 198 ; 89 L. T. 713 ; 20 T. L. E. 116— 

C. A. 

223 . Building exceeding thirty feet in height 
wherein more than twenty Persons are Employed 
— Factory and Workshop Act , 1901 (1 Edw. 7, 
c. 22), s. 105 (2) — Workmen's Compensation Act, 
1897 (Cl & 62 Viet. a. 37), 5. 7 (2).]— The fact 
that a building which exceeds thirty feet in 
height and in which more than twenty persons, 
not being domestic servants, are employed for 
wages, comes within sect. 105 (2) of the Factory 
and Workshop Act, 1901, so that certain pro- 
visions of that Act apply to it as if it were a 
factory, does not make such a building a “ fac- 
tory ” within the meaning of sect. 7 (2) of the 
Workmen’s Compensation Act, 1897. 

Dyer i\ Swift Cvcle Co., Ld.,'[1904] 2 K. B. 

[36 ; 73 L. J. K. B. 5C6 ; 68 J. P. 394 ; 52 

W. E. 483 ; 90 L. T. 613 ; 20 T. L. E. 429— 

C. A. 

224 . “ Warehouse ” — “ Dumping ground ” for 

Waste Material — Factory and Workshop Act , 
1901 (1 Edw. 7,5. 22), $.149, 1,5; Soiled . FZ, 

Part 1 (11) — Workmen's Compensation Act, 1897, 
(60 & 61 Viet. e. 37), 7.] — The respondents 
were the owners of a yard, which was open to 
the sky, where they chiefly kept stacks of old 
wood-paving and stacks of old scrap-iron. There 
was also a blacksmith’s forge and shop, and 
some stables in the yard, and the yard was also 
used by the respondents’ servants for the purpose 
of sharpening picks, facing hammers, and repair- 
ing and painting carts. The respondents some- 
times sold the old wood-paving to dealers as j 
firewood. A workman in the employment of, 
the respondents was injured by an accident 
while shifting scrap-iron in the yard. In pro- j 
ceedings to assess compensation under the Work- j 
men’s Compensation Act, 1897, the county court 
judge found that the yard was a general 
M dumping ground ” for waste and other 
materials, and was not a “warehouse” within 
the definition of “ factory ” in sect. 6, sub-sect. 2, 
of the Act. 

Held — that the county court judge was 
justified in so finding, a mere “ dumping ground ” j 


, being outside anything which could be called a 
warehouse. 

Buckingham r. Mayor, Ac., of Fulham, 

[(1905) 69 J. P. 297 ; 53 W. R. 628 ; 21 T. L. E. 

511 ; 3 L. G. R. 926— C.A. 

225 . Warehouse — Yard of Local Authority — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. 6*. 37), s. 7.] — A corporation owned an un- 
covered yard, with a large shed on one side in 
which tools were kept and work was done in 
wet weather. The yard was chiefly used for 
storing road and drainage materials. Stone for 
the roads was broken there by hand. 

Held — that the yard was not a factory or 
warehouse. 

M'Ewan i\ Perth Magistrates, (1905) 7 F. 

[714— Ct. of Sess. 

226 . Factory — Gasworks — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37), s. 7.] — 
A workman was employed by a gas 'company to 

i open up a road where a gas main belonging to 
! the company was laid for the purpose of doing 
some work on the main. The place was about a 
quarter of a mile away from the gas works where 
the gas was made, and which was admittedly a 
“factory” within sect. 7 of the Workmen's Com- 
pensation Act, 1897. While so employed the 
workman was injured by an accident. No 
steam, water, or other mechanical power was 
used at the place. 

Held — that the main was not part of the 
factory, nor was the workman at the time of the 
accident employed “about” the factory, and 
that therefore the Act did not apply. 

Spacey v. Dowlais Gas and Coke Co., Ld. ( 

[ 1905] 2 K. B. 879 ; 22 T. L. R. 29 ; 75 

L. J. K. B. 5 ; 54 W. E. 138 ; 93 L. T. 685— 

O. A. 

227. Adapting Article for Sale — Use of Steam 
Power — Factory and Workshop Act , 1901 (1 Edw. 
7, c. 22), s. 149, sub-s. 1 (c) — Workmen's Compen- 
sation Act , 1897 (60 & 61 Viet. c. 37), $ . 7, 
sub-s. 2.] — An employer carried on business as a 
tripe manufacturer at premises which consisted 
of a shop and parlour, with a yard behind. In 
the yard there was a roofed shed containing a 
copper in which the tripe was prepared. There 
was also a boiler in the shed in which steam was 
generated by means of a coal fire, and from which 
steam was carried to pipes coiled round the 
bottom of the copper, thus heating the water in 
the copper. The boiler was supplied with cold 
water by means of an injector, which was worked 
by the steam from the boiler. A workman, in 
the course of his employment, accidentally fell 
into that copper when full of boiling water and 
was killed. 

Held — that by reason of the use of “ steam 
power” the premises were a factory within the 
meaning of sect. 1 49, sub-sect. 1 (c), of the Factory 
and Workshop Act. 1901 and sub-sect. 2 of the 
Workmen’s Compensation Act, 1S97, and that the 
deceased man’s widow was entitled to compensa- 
tion under the latter Act. 

Doswell v. Cowell, (1906) 95 L. T. 38 ; 22 
[T. L. E. 628— C. A. 
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228 . a Warehouse ” — Store Attached to Retail 
Business — Workmen's Compensation Act , 1897 
(60 & 61 Yict. c. 37), s. 7 (2).] — There is no 
absolute rule of law that a store attached to a 
retail business cannot be a warehouse within the 
meaning of sect. 7 (2) of the Workmen’s Com- 
pensation Act, 1897. 

Green v. Britten and Gilson ([1901] 1 K. B. 
350 ; 73 L. J. K. B. 126 ; 68 J. B. 139 ; 52 W. ft. 
198 ; 89 L. T. 713 ; 20 T. L. ft. 116— C. A., 
No. 222, supra ) explained. 

Moretox v. Beeve, [1907] 2 K. B. 401 ; 76 
L. J. K. B. 850 ; 97 L. T. 63— C. A. 

See also Nos. 41, 196, 330, 339, 344. 

(5) Mine. 

229 . Pr irate Railway — Coal Mines Regulation 
Act , 1887 (50 & 51 Yict, c. 58), s. 75 — Workmen's 
Compensation Act, 1897 (60 & 61 Yict. e. 37), 
s, 7 (1) (2).] — A workman was employed in 
driving a train containing coal along a private j 
railway from a mine to a coal depot. The rail- 
way, which was twelve miles long, and the depot 
were the property of the respondents, and were 
used for dealing with the traffic from various 
collieries worked by them. The workman was 
killed by accident at a point- three-quarters of a 
mile distant from the mine from which he was 
driving the train. 

Held — that at the time of the accident the 
man was not employed on or in or about ” a 
mine within the definition contained in sect. 75 
of the Coal Mines Begulation Act, 1887, and ' 
therefore was not in an employment to which ; 
the Workmen’s Compensation Act, 1897, applies. 

Turxbull r. Lambtox Collieries, Ld., 

(1900) 64 J. P. 404 ; 82 L. T. 5S9 ; 16 1 
T. L. H. 369— 0. A. 


Held— that (1) the employment of the de- 
ceased was locally “in or about ” a mine within 
the meaning of the Workmen’s Compensation 
Act, 1897, s. 7, sub-s. (1); and (2) (dissent iente Ld. 
Adam), a claim for compensation arose, although 
the character of the work upon which the 
deceased was employed at the time of the acci- 
dent was not incidental to the proper business of 
the colliery. 

MOXAG-HAX l". CXITED COLLIERIES, LD., (1901) 
[3 F. 149 — Cl of Sess. 

231 . Employment in Mailing Road to Worh 
Mine — Workmen’s Compensation Act, 1897 (60 & 

I 61 Viet. c. 37), s. 7 — Metalliferous Mines Regu- 
i lotion Act , 1872 (35 & 36 Yict. c. 77), s. 41.] — A 
j workman met with an accident while he was at 
j work on Loxley Common blasting large boulders 
j of stone for the purpose of making a road, in the 
employment of the defendants who were lessees 
of coal and ganister under the common. The 
explosion which was the cause of the accident 
took place about six or seven yards from the 
mouth of a tunnel running into the side of a 
hill. The county court judge found as a fact 
that the road-making was part of the necessary 
work of preparing and working the mine, and 
that the mine was worked in the usual way, by 
! the sinking of a shaft, by driving levels and 
1 inclined planes for commencing and opening the 
| mine, and for searching for and proving minerals, 

| and by driving a heading into the hillside. 

| Held — that the workman was employed on’ 
; or in or about a mine within the meaning of 
| sect. 7, sub-sect. 1 , of the Workmen’s Compensation 
Act, 1897, and having regard to the definition of 
a “ mine ’* in sect. 41 of the Metalliferous Mines 
Begulation Act, 1872. 

Ellisox r. Loxodex - & Sox, (1902) 18 T. L. E. 

[48— C. A. 

232 . Siding — Private Road to Mine — Coal 
Mines Regulation Act , 1SS7 (50 & 51 Yict. c. 58), 
.s*. 75 — Workmen’s Compensation Act (60 & 61 


230. Siding adjacent to and belonging to Mine j 
— Work extraneous to proper Business of Em- 
ployers — Workmens Compensation Act , 1897 (60 i 
& 61 Yict. v. 37), ss. 1 (1), 7 — Coal Mines Rcgu- \ 
latum Act , 1887 (50 & 51 Yict. c. 58), s. 75.]— 
A colliery company, owners of a coal mine and 
siding connecting the mine with a main line of 
railway, contracted with the owner of a sand- 
hole, situated on the main line, to remove sand 
from the sand-hole by a pug engine and railway 
waggons to the colliery siding, preparatory to | 
removal by the railway company. The haulage ; 
was to be done by a png engine belonging to the j 
colliery company, and used in connection with ; 
their mine and siding. The siding was about ! 
eighty yards in length, and served only the one j 
mine. The sand-hole was 300 or 400 yards from | 
the skiing. In the discharge of his duty and in 
the course of executing the work he was ein- 1 
ployed to do, the brakesman of the pug engine, 
who was in the employment of the colliery com- 
pany, w’as killed while uncoupling waggons on 
the main line in the immediate vicinity of the 
siding, which admittedly was a part of the 
mine. 


Yict. e. 37), s. 7.] — A workman employed as a 
carter at a coal mine was killed while unloading 
timber on to a colliery cart from a railway 
w T aggon at a siding belonging to and occupied 
by a railway company. The accident happened 
at a place 120 yards inside the gate of the rail- 
way company’s premises : from that gate it was 
necessary to cross a public highway and then to 
: go 250 yards down a private colliery road in 
order to reach the pit. 

Held — that the workman was not injured 
whilst employed 14 on, in, or about the mine.” 

Cotltox Coal Co. «*. Davidson, (1905) 7 F. 

9 [727 — Ct. of Bess. 

233 . Railway Siding — Private Line — Work- 
men's Compensation Act , 1897 (60 & 61 Yict. c. 37), 
s. 7 — Coal Mines Regulation Act, 1887 (50 & 51 
Yict. c. 58), s. 75.] — A private railway line 1£ 
miles long connected a mine with a main line, 
i About half-way along the private line were a 
; drum house and sidings. 

Held— that this spot came within the defini- 
1 tion of a mine” contained in sect. 75 of the 
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Coal Mines Regulation Act, 1887, and incor- 
porated by reference in sect. 7 of the Workmen’s 
Compensation Act, 1897, viz., “includes . . . 
tramways and sidings ... in and adjacent to 
and belonging to the mine.” 

Anderson v . Loch Gelly Iron and Coal 
[Co., Ld., (1905) 7 F. 189— Ct. of Bess. 

See also No. 244. 

(6) Railway. 

234 . Refreshment Room — Barmaid — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c. 87), s. 7 — Regulation of Railways Act , 1873 
(36 & 37 Viet. a. 48), s. 3.]— A barmaid in the 
employment of a railway company, while attend- 
ing to her duties in a refreshment room at one 
of their stations, sustained accidental injury in 
consequence of a framed advertisement falling 
from the wall. 

Held — that she was not employed on or in 
or about a railway within the meaning of sect. 7 
of the Workmen’s Compensation Act, 1897, and 
that, therefore, her employment was not an 
employment to which the Act applied. 

Milner v. Great Northern Ry. Co., [1900] 

[1 Q. B. 795 ; 69 L. J. Q. B. 427 ; 64 J. P. 291 ; 

48 W. R. 387 ; 82 L. T. 187 ; 16 T. L. R. 249 

— C. A. 

235 . Station used “ for the Purpose of Public 
Traffic ” — Workmen's Compensation Act , 1897 
(60 & 61 Viet. c. 37), $.7 — Regulation of Rail- 
ways Act , 1873 (36 & 37 Viet. c. 48), s. 3.] — A 
workman was in the employment of a railway 
company as a blacksmith and horse shoer. The 
company kept seventy-four horses at their ter- 
minus, and the respondent was kicked by one of 
these horses while engaged in shoeing it. These 
horses were kept in stables within the area of 
the station, and the smithy was part of the 
station buildings. The horses were used in lorries 
and carts for collecting and delivering goods and 
hauling trucks. 

Held — that the horses were employed in the 
business of the company as carriers or “ for the 
purpose of public traffic ” within the meaning of 
the Workmen’s Compensation Act, 1897, and the 
Regulation of Railways Act, 1873, s. 3, and that 
the company were liable. 

Caledonian Ry. Co. i\ Breslin, (1901) 2 F. 

[1158 — Ct. of Sess. 

236 . Private Railway — Workmen's Compensa- 
tion Act , 1897 (60 & 61* Viet. c. 37), 5. 7 (2).]— A 
goods guard in the employment of a railway 
company claimed from them compensation for 
injuries received by him while in their employ- 
ment. The accident occurred upon a siding on 
a private line of railway belonging to an iron 
company. This private line had a connection 
with the railway company’s main line, and the 
place where the accident occurred was at a 
distance of three-quarters of a mile from the 
connection. 

B.D. — VOL. II. 


Held — that the accident did not occur upon 
a railway to which the Regulation of Railways 
Act of 1873 applied, and therefore the accident 
did not take place “on or in or about” a rail- 
way within the meaning of the Workmen’s 
Compensation Act, 1897. 

Brodie v. North British By. Co., (1901) 3 F. 

[75 — Ct. of Sess. 

237 . Workmen's Compensation Act , 1897 (60 & 
61 Yict. c. 37), s. 7 (1).] — A carter was in the 
employment of a firm of contractors who had a 
contract with a railway company for the cartage 
of goods to and from one of their stations. On 
the day of the accident the carter had been, in 
accordance with his usual practice, collecting 
goods from various firms in town, and had carted 
them to the station and delivered them there. 
As he was leaving the station with his horse and 
lorry the horse took fright and bolted at the gate 
of the station. The horse continued on its course 
without any interruption until it dashed into 
an apothecary’s shop, and the carter’s left leg 
was crushed between the wall and the lorry and 
had to be amputated. The carter had finished 
his day’s work and was proceeding to the stables 
when the accident occurred. 

Held — that the accident did not happen when 
the carter was employed " on or in or about ” 
the railway within the meaning of sect. 7 (1) of 
the Workmen’s Compensation Act, 1897. 

Rath fate n Caledonian Ry. Co., (1902) 4 F. 

[313—Cfc. of Sess. 

(k) Out of and in the Course of Employment. 

238 . Accident happening before Workman had 
got to or begun his work — Workmen's Compensa- 
tion Act , 1897 (60 k 61 Viet, e . 37), 1, sub-s. 1.] 

— In an arbitration under the Workmen’s Com- 
pensation Act, 1897, it appeared that the 'work- 
man was in the employment of a firm of 
contractors, who had contracted with a railway 
company for the ballasting of a siding. While 
he was walking to his work along the main line 
— upon which he need not have got — the weather 
being foggy, he was run over by an express train 
and killed on the main line, about seven minutes 
before the time for the commencement of work, 
and at a distance of about 150 yards from the 
place of work. 

Held, by A. L. Smith and Vaughan Williams, 
L.JJ. (Romer, L.J., dissenting) — that it was not 
part of the contract of employment that the 
employment should extend till the deceased got 
to the place where his work was, nor should 
include the time taken in getting to that place, 
and that the workman had not, in contempla- 
tion of law, begun his work when he had not got 
to the place where his work lay and the time for 
commencing had not arrived, and that there was 
nothing to justify the county court judge in 
holding that the accident arose out of and in the 
course of the workman’s employment within the 
meaning of sect. 1, sub-sect. l,of the Workmen s 
Compensation Act, 1897. 

Holness v . Mackay and Davis, [1899] 2 Q. B. 

[319 ; 68 L, J. Q. B. 724 ; 47 W. K, 531 ; SO 

L. T. 831 ; 15 L. T. 831 ; 15 T. L. R. 351— 

C. A. 


25 
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239. Jurisdiction of Court of Appeal — Ques- 
tions of Law — Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), s. 1, snb-s. 1 .]— In an 
arbitration under the Workmen’s Compensation 
Act, 1897, in respect of the death of a railway 
servant, who was killed in consequence of getting 
on to the foot-board of a train in motion to speak 
to a passenger, the county court judge found as 
facts that the deceased was, on the day of the 
accident, in the employment of the defendants, 
and that his day’s duty was not finished at the 
time of the accident, but that he did not get on 
to the foot-board for any object of the defendants, 
but for his own pleasure. 

Held— that by sect. 1, sub-sect. 1, the Act ! 
only applied to accidents arising both out of the 
employment and in the course of employment ; 
and that, on the findings of the county court 
judge, the accident did not arise out of the 
employment of the deceased. 

In cases under the Workmen’s Compensation 
Act, 1897, the C. A. has jurisdiction to entertain 
questions of law only. 

Smith r. Lancashire and Yorkshire By. Co., 
[1899] 1 Q. B. 141 ; 68 L. J. Q. B. 51 ; 47 
W. E. 146 ; 79 L. T. 633 ; 15 T. L. E. 64— 

C. A. 

240. Workman acting in the Interest of Jds 
Master in an Emergency — Workmen's Compensa- 
tion Act , 1897 (60 k 61 Viet. e. 37), 5 . 1 ,sub-s. 1.] 
— In an arbitration under the Workmen’s Com- 
pensation Act, 1897, it appeared that the work- 
man, who was a fireman employed in a mine, 
while in the course of his employment taking a 
report from the pit to the office got on to a tram 
truck running in the direction to which he was 
going — he had no business to be upon it. The 
tram horse ran away : the workman endeavoured 
to stop it and in doing so was killed. 

* Held — that the workman was acting in the 
interest of his master in an emergency which 
suddenly arose, and that the accident arose out 
of and in the course of his employment within 
the meaning of sect. 1, sub-sect. 1, of the Work- 
men’s Compensation Act, 1897. 

Bees t\ Thomas, [1899] 1 Q. B. 1015 ; 68 L. J. 

[Q. B. 539 ; 47 W. E. 504 ; 80 L. T. 578 ; 15 
T. L. E. 301— C. A. 

241. Workmen's Compensation Act , 1897 (60 
& 61 Viet. c. 37), s. 1, subs. 1.]— A workman was 
employed in pottery works to make the clay into 
balls and to hand them to a woman who was at 
work at a machine moulding the clay. The 
workman had nothing to do with the machine, 
and was expressly told not to interfere with it. 

' The workman, while the woman was temporarily 
absent from the machine, attempted to clean it, 
and his hand was caught in the machinery and 
injured. 

Held— that the accident did not arise “out 
of and in the course of the employment ” within 
sect. I, sub-sect. l,of the Workmen^ Compensation 


Act, 1897, and that, therefore, the employer was 
not liable to pay compensation. 

LOWE r. Pearson, [1899] 1 Q. B. 261 ; 68 L. J. 
fO. B. 122 ; 47 W. E. 193 ; 79 L. T. 654 ; 15 
T. L. E. 124— C. A. 

242. Workmen's Compensation Act , 1897 (60 
& 61 Viet. c. 37), s. 1.] — A railway carter who is 
injured while stopping his horse which had 
started off inside the railway company’s goods 
shed had been injured “in the course of his 
employment.” 

Devine v. Caledonian Ey. Co., (1899) 36 
[S. L. E. 877— Ct. of Sess. 

243. Workmens Compensation Act , 1897 (60 
& 61 Viet. c. 37), s. 7.] — “A man does not cease 
to be in the course of his employment merely 
because he is not actually engaged in doing what 
is specially prescribed to him, if in the course of 
his employment an emergency arises, and, with- 
out deserting his employment, he does what he 
considers necessary for the purpose j)f advancing 
the work in which he is engaged in* the interest 
of his master.” (Per Ld. Kinnear.) 

Durham v. Brown Brothers & Co., Ld., 
[(1898) 1 F. 279 ; 36 S. L. E. 190— Ct. of Sess. 

244. Master providing Train as Convenience 
for Workmen going Home — Workmen's Com- 
pensation Act , 1.897 (60 & 61 Viet. c. 37), s. 1, 
sub-s . 1.]— The plaintiff "was a coEier in the 
employment of the defendants. The defendants 
owned a line of railway about one mile and a 
quarter in length, from their colliery, and they 
ran a train to take the colliers from their work 
in the colliery to their homes. The plaintiff was 
going home by the train, and when alighting 
from, it at a point about three-quarters of a mile 
from the colliery he fell and was slightly injured. 
The county court judge found (1) that the 
accident did not arise out of and in the course of 
the plaintiff’s employment. He found as a 
fact that it was not a condition of the plaintiff’s 
employment that he should be carried to and 
from his work by the train, and that the defen- 
dants provided the train as a convenience only 
for their workmen, and that they -were not under 
any contract, duty, or obligation to provide it. 
He also found (2) that the accident did not 
happen to the plaintiff on or in or about the 
mine. 

Held — that, upon the findings of the county 
court judge, the accident did not arise out of 
and in the course of the plaintiff’s employment. 

Davies i\ Bhymney Iron Co., Ld., (1900) 16 
[T. L. E. 329— C. A. 

245. Assisting a Fellow- Servant of a Higher 
Grade in an Emergency — Workmen's Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), 9 . 1 (I).]— 
The deceased was employed in a joinery shop as 
a labourer to carry wood and sweep chips from 
the fioor of the machine room, and generally to 
do work auxiliary to that of the skilled men. 
In assisting the machine man to put a belt right 
he received fatal injuries. The foreman, to 
whose orders the deceased was bound to conform, 
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could have ordered him to assist in replacing the 
belt, but he had not done so. 

Held — that the accident arose out of and in j 
the course of the employment within the mean- 
ing of the Workmen’s Compensation Act, 1897, 
sect. 1. 

Menzies v. M‘Q.uibban, (1900) 2 F. 732— Ct. of 

[Sess. 

246. Difference between the Beginning of Em- \ 
ploy meat and of Work— Workmen's Compensation 
Act, 1897 (60 & 61 Viet. c. 37), ,s\ 1, subs. 1.]— 
In an arbitration under the Workmen’s Com- 
pensation Act, 1897, it appeared that the deceased 
workman, who was in the employment of a rail- 
way company and lived near K. station, being 
under orders to work in an engine shed at H. | 
station, went by train from K.» to H. station free 
of charge, arriving at H. a quarter of an hour 
before the time for beginning work. Instead of 
making use, as he might have done, of either a 
bridge or a subway for the purpose of reaching 
the engine shed, he proceeded to cross the line 
on the level, and while doing so was knocked 
down by a train and killed. 

Held — that the accident arose out of and in 
the course of the employment of the deceased. 

Holmes r. Great Northern Ry. Co., [1900] 

[2 Q. B. 409 ; 69 L. J. Q. B. 854 ; 64 J. P. 532 ; 

48 W. R. 681 ; 83 L. T. 44; 16 T. L. R. 412— 

C. A. 

247. Horse-play — Workmen's Compensation 
Act , 1897 (60 <5c *61 Viet. <?. 87), 5. 1 (1).] — A 
workman was employed as a blacksmith in 
works which were a factory within the meaning 
of the Workmen’s Compensation Act, 1897. 
While he was working at the works two of his 
fellow-workmen, who were engaged in horse- 
play, stumbled against him and knocked him 
over a bucket of water, whereby his left leg was 
broken. He was no party to the pushing or 
knocking that took place. 

Held (Ld. Moncrieff dissenting) — that the 
accident could not be held to have arisen 44 out 
of and in the course of the employment ” in the 
sense of the Workmen’s Compensation Act, 1S97, 
s. 1 (1), and that the injured workman was not 
entitled to compensation under the Act. 

Falconer v. London and Glasgow En- 
gineering and Iron Ship Building Co., ; 

(1901) 3 F. 564— Ct. of Sess. 

248. Blood-po iso?i i ng — IFb/'Zr m ens Compensa- 
tion Act, 1897 (60 & 61 Viet. 37), s. 1 (1).]— 
A collier was working in a 2 feet 6 inches seam 
of coal, where it was necessary to kneel to cany 
on his work. He complained of pain in his 
knee, and after about a fortnight it was dis- 
covered that a small piece of coal had got. inside 
his trousers and penetrated the skin of his knee. 
Blood-poisoning set in, and he died. The county 
court judge held that the deceased man was 
injured by accident arising out of and in the 
.course of iris employment. 


Held — that there was evidence upon which 
the county court judge could find that, the 
deceased man’s death was caused by an accident 
arising out of and in the course of his employment. 

Thompson r. Ashing ton Coal Co.. Ld., (1901) 

[65 J. P. 356 ; 84 L. T. 412 ; 17 T. L. R. 345 

— C. A. 

249. “ Where Death results from the Injury ” 
— Erysipelas superrening — Xatural and probable 
Consequence of the Injury — Novus actus inter- 
veniens — Workmen's Compensation Act , 1897 
(60 & 61 Viet. e. 37),*. 1, Soiled. I., d. 1(a).] 
— A workman admittedly met with an accident 
arising out of and in the course of his employ- 
ment, which caused a wound to his toe. He was 
treated for that wound at the hospital as an out- 
patient. After a certain interval erysipelas set 
in, and he died of blood-poisoning caused by the 

! erysipelas. At the time of the accident it seemed 
improbable, and it might even be unnatural, 

! that erysipelas would supervene and that death 
; would ensue. 

; Held — that the county court judge, by 
inquiring whether death was the natural or pro- 
bable consequence of the injury, had applied the 
wrong standard to the solution of the question ; 

| that if no new cause, no novus actus , intervened, 
death had in fact ‘‘resulted from the injury” 
within the meaning of Sehed. I., cl. 3 (</), of 
the Workmen’s Compensation Act, 1897 ; and 
that the county court judge had misdirected 
himself. 

Dunham v. Clare, [1902] 2 K. B. 293; 71 

[L. J. K. B. 683 ; 66 J. P. 012 ; 50 W. R. 596 ; 

86 L. T. 751 ; 18 T. L. R. 645—0. A. 

250. Wrongful Act of Fellow Workman out- 

side Scope of Em ploy went — Workmen's Compen- 
sation Act / 1897 (60 & 61 Viet. c. 37), 1, 

subs. 1.] — An accident caused to a workman 
while engaged in his work by a fellow workman 
doing a wrongful act entirely outside the scope 
of his employment is not an accident 44 arising 
out of and in the course of the employment.” 
A boy in tbe same employment as the respondent, 
having a grudge against another boy, threw 
something at him, which missed him and hit tbe 
respondent. 

Held — that this was not an accident 44 arising 
out of and in the course of his employment” 
within the meaning of the Workmen’s Compen- 
sation Act, 1897, but it was an accident caused 
by a wrongful act entirely outside the scope of 
employment. 

Arm it age r . Lancashire and Yorkshire 

[Ry. Co., [1902] 2K. B. 178 ; 71 L. J. K. B. 

778 ; 66 J. P. 613 ; 86 L. T. 883 ; 18 T. L. R. 

| 648— C. A. 

251. Girl injured in starting Engine— Xo part 
of Duty to touch Engine — Question of Fact — 
Workmen s Compensation Act , 1897 (60 & 61 Viet, 
c. 37), s. L] — It is a question of fact whether an 
accident does, or does not, arise “ out of and in 
the course of ” the workman’s employment. 

A girl was employed to pick dirt out of coal 
i passing along a belt moved by engine power. In 

25—2 
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the temporary absence of the engineer she 
attempted to re-start the engine, and was injured. 
She had not herself been warned not to touch 
the engine, but her companions had been so 
warned, and had informed her of the fact. 

The county court judge found that the acci- 
dent did not u arise out of and in the course of ” 
her employment. 

Held (Mathew, L.J., dissenting)— that there 
was evidence to justify such finding, and that it 
could not be disturbed. 

Lose %\ Bichard Evans & Co., Ld., (1903) 
[51 W. R. 243 ; 19 T. L. B. 142— C. A. 

252. Workmen Suspended for the Lay — 
Loitering in Pit on the Way to the Cage — Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
<?. 37), s 1.] — A workman was suspended at 1.15 
p.m. ; at 1.30 p.m. he was seen by a deputy 
sitting in a “refuge” or “ pass-by,” and told to 
go to the foot of the shaft. He, however, 
remained, and at 3.40 p.m. was injured by a 
u fall.” Had he gone to the shaft bottom when 
ordered to do so, lie would not have found a 
cage ascending before 4 p.m. The county court 
judge held that the order was not distinct- 
enough to make his act “ wilful and serious 
misconduct ” ; but found as a fact that the 
accident did not arise “ out of or in the course 
of his employment.” 

Held — that it was a question of fact when 
the employment ended ; and that it could not be 
said that in point of law there was no evidence 
to support the judge’s finding as to it. 

Smith i\ South Norm anton Colliery Co., 
[Ld., [1903] 1 K, B. 204 ; 72 L. J. K. B. 76 ; 
67 J. P. 381 ; 51 W. B. 209 ; 88 L. T. 5 ; 19 
T. L. B. 128— C. A. 

258. Burden of Proof— Workmen's Compensa- 
tion Act , 1897 (60 & 61 Viet, c. 37), *. 1 (1).]— 
A railway fireman living at N. H. was entitled 
to travel by any train to N. H. from the place 
at which he left his engine for the night. On 
the evening of the accident he entered a train at 
C-, and was placing a basket in the rack when 
the train started ; he was standing with his back 
to the window, and his fellow passenger heard a 
noise, and saw that the door was open and that 
he had disappeared. 

Held— that the onus was upon the applicant 
(his widow) to show that the accident arose ct out 
of ” his employment ; but that there was sufficient 
evidence to justify the county court judge in, 
finding in her favour. 

Pomfret v. Lancashire and Yorkshire By. 
[CO., [1903] 2 K. B. 718 ; 72 L. J. E. B. 729 ; 
52 W. B. 66 ; 89 L. T. 176 ; 19 T. L. B. 649— 

C. A. 

254 . Miner going to Work — Workmen's Com- 
pensation Act ', 1897 (60 & 61 Viet. c. 37),*. 1 (1).] 
—A line of rails on the surface led to the door- 
way of a horizontal passage giving access to a 
mine. 

A miner on his way to work slipped on these 


rails at a spot about four yards from the door- 
way and hurt himself. 

Held — an accident arising out of and in the 
course of his employment. 

Mackenzie v. Coltness Iron Co., (1904) 6 
[F. 8 — Ct. of Sess. 

255. Injury done by a Fellow Workman — 

Workmen's Compensation Act, 1897 (60 & 61 
Viet. c. 37), 1 (1).] — C., observing that a brush 

belonging to his machine was in the hands of a 
fellow workman, M., who was oiling iL asked for 
it angrily, and pulled it out of M.’s hand. By 
his act M.’s hand was brought into contact with, 
and injured by, a sharp piece of iron. 

Held — an injury due to an accident 11 arising 
out of and in the course of ” M.’s employment. 

McIntyre t\ Bodger, (1904) 6 F. 176— Ct. of 

• [Sess. 

256. Accident during Dinner Hour — Work- 

men's Compensation Act , 1897 (60 & 61 Viet. 
c. 37), 1 (1),] — The applicant, who was em- 

ployed upon a building exceeding 30 feet in 
height, was paid each week for the number of 
hours that he had actually worked, the dinner 
hour being excluded in calculating his wages. 
Daring the dinner hour be was at liberty either 
to remain on the premises or to leave them. He 
remained on the premises and sat down under a 
wall to eat his dinner, and while so doing the 
wall fell and injured him. 

Held— that the applicant continued to be in 
the employment of the respondent during the 
dinner hour and that the accident arose out of 
and in the course of the employment within the 
meaning of sect. 1 (1) of the Workmen’s Com- 
pensation Act, 1897. 

Blovelt i\ Sawyer, [1904] 1 K. B. 271 ; 73 

[L. J. K. B. 155 ; 68 J. P. 110 ; 52 W. B. 503 ; 

89 L. T. 658 ; 20 T. L. B. 105— C. A. 

257. Disease contracted from Employment — 
Anthrax — Workmen's Compensation Act , 1897 
(60 & 61 Viet. c. 37), s. 1.] — A workman employed 
in a wool-combing factory contracted anthrax 
from certain wool therein which was infected 
with that disease. 

Held— that the workman was injured by 
accident arising out of and in the course of his 
employment within the meaning of sect. 1 of the 
Workmen’s Compensation Act, 1897. 

Decision of C. A. ([1904] 1 K. B. 328 ; 73 
L. J. K. B. 158 ; 68 J. P. 193 ; 52 W. B. 195 ; 
89 L. T. 690 ; 20 T. L. B. 129) afiSrmed. 

Brintons, Ld, r. Turvey, [1905] A. C. 230 ; 

[74 L. J. K. B, 474 ; 53 W. B. 641 ; 92 L. T. 

578 ; 21 T. L. B. 444— H. L. (E.). 

258. Workmen going to Work — Workmen's 
Compensation Act, 1897 (60 & 61 Viet. c. 37), 

1 (1).]— An engine-driver in the employment 
of a railway company had, in order to commence 
his day’s work, to go to an engine-shed at* 7.45 a.m., 
and u sign on ” there. His proper way from his 
home to the engine-shed was through a gate 
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which led from the road on to the railway, and 
thence along a pathway which did not cross the 
lines of rails. One morning, instead of going 
along the pathway to the engine-shed, he went 
in the opposite direction along the railway to a 
signal-box, which had lines on both sides of it, 
to obtain some information from the signalman 
for his own purposes. After speaking to the 
signalman he left the box, and started to walk 
along the railway towards the engine-shed. He 
was shortly afterwards found lying on the line 
seriously injured, having been knocked down by 
an engine, and he subsequently died of his 
injuries. 

Held (reversing the decision of the county 
court judge) — that the accident did not arise 
“ out of and in the course of ” the deceased man’s 
employment, which had not commenced at the 
time, and that therefore his dependants were 
not entitled to compensation under the Act. 

Benson v. Lancashire and Yorkshire By. 

[Co., [1904] 1 K. B. 242 ; 73 L. J. K. B. 122 ; 

68 J. P. 149 ; 52 W. R. 243 ; 89 L. T. 715 ; 20 
T. L. K. 139— C. A. 

259 . bijury by Lightning — Bisk incidental to 
Employment — Bricklayer icorking on Scaffolding 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), s. 1 (1).]— A bricklayer employed 
upon the construction of a building exceed- 
ing 30 feet in height was killed by lightning 
while working upon a scaffolding at a height 
of 23 feet from the ground. Evidence was 
given that a man working in such a position runs 
a greater than ordinary risk of being struck by 
lightning. The county court judge found that, 
as the place and circumstances in which the 
deceased man was employed involved an increased 
risk of his being struck by lightning, the accident 
arose “out of” the employment within the 
meaning of sect. 1 (1) of the Workmen’s Com- 
pensation Act, 1897. 

Held — that the principle applied by the 
county court judge was correct, and that he had 
properly found that the accident was u out ot ” 
the employment. 

Andrew v. Failsworth Industrial Society, 

[Ld., [1904] 2 K. B. 32 ; 73 L. J. K. B.511 ; 

68 J. P. 409 ; 52 W. R. 451 ; 90 L. T. 611 ; 20 
T. L. B. 429— C. A. 

260 . Accident happening before Commencement 
of Work — Workmen's Compensation Act , 1897 
(60 & 61 Yict. c. 37), s. 1, sub-s. 1.] — A number 
of workmen who were employed on a -building 
had to come to their work by a train which 
arrived twenty minutes before the time for 
beginning work. The employers, knowing this, 
provided a cabin where the men could get 
refreshment before beginning work. Each man 
had to deposit a ticket at an office before 
beginning work each morning, and it was 
necessary to pass this office on the way to the 
refreshment cabin. Upon the morning in ques- 
tion the applicant, one of these workmen, arrived 
by train twenty minutes before work began, and 


• went to the office to deposit, his ticket before 
going to the refreshment cabin. Just as he 
reached the office he slipped and fell into a hole 
and was injured. 

Held — that the accident arose out of and in 
the course of the employment within sect. 1, 
sub-sect. 1, of the Workmen’s Compensation Act, 
1897, and the workman was entitled to com- 
pensation. 

Sharp v. Johnson & Co., Ld., [1905] 2 K. B. 

[139 ; 74 L. J. K. B. 566 ; 53 W, R. 597 ; 92 
L. T. 675 ; 21 T. L. B. 4S2— C. A. 

261 . Watchman — Cooking Food at Wight — 
R 'ork men's Compensation Act, 1897 (60 & fii Viet. 
c. 37), s. L] — The applicant was a watchman in 
the employment of a borough council, and was 
employed to watch at night some sewer work, 
his duty being to look after tools and traffic 
lamps, and to prevent accidents. There was a 
watch-box for him to sit in. The tools were kept 
in a shanty which was constructed of scaffold 
poles, trestles, planks, and a tarpaulin. Upon 
the night in question there was a lire outside the 
watch-box, but as it was raining the applicant 
lighted a fire in the shanty, and proceeded to 
cook his food there. While so en gaged the shanty 
fell down and injured him. The evidence showed 
that the workmen were in the habit of having 
their food in the shanty in the daytime, and 

| there was no evidence that the applicant was 
expressly prohibited from making use of the 
shanty, though the borough engineer gave evi- 
dence that the applicant had no business in the 
shanty at all, and that he would discharge a 
watchman if he had a fire in the shanty at night. 
In proceedings to assess compensation under the 
Workmen’s Compensation Act, 1897, the county 
court judge found that the applicant was not 
properly in the shanty, having regard to his 
duties, and that therefore the accident did not 
arise out of the employment. 

Held— that in the absence of a prohibition 
against the applicant using the sbanty the evi- 
dence showed that the accident arose out of and 
in the course of the employment, and the Act 
applied. 

Morris v. Lambeth Borough Council, (1905) 
[22 T. L. B. 22— C. A. 

262 . One Workman performing Another's 
Duties before his own Hours if Work — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
s. 1 (1).] — The applicant was employed by a 
road authority, and his hour for commencing 
work was 7 a.m. His sole duties, at the date of 
his accident, were to sweep and put material on 
the road for a steam roller to level. It was the 
duty of the enginemen to attend early enough to 
break up the boiler fire so as to have steam ready 
by 7 a.m. By arrangement with the enginemen, 
who had gone home for a night and did not wish 
to return before 7 a.m., he broke up the fire one 
morning before 7 a.m., and fell from the engine 
after so doing. 

Held — that his accident was not one arising 
out of and in the course of his employment. 

M‘Allan r, Perthshire County Council, 
[(1906) 8 F. 783— Ct. of Sess. 
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263. Workman going to receive his Pag — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet, c . 37), s. 1, sub-s. 1 .]— The appellant was 
employed as a collier by the respondents, and it 
was part of his contract of employment that the 
employers should pay him his wages at their pay 
office/ The appellant left work on Saturday at 
5 a.m. At 12.30 p.m. he was going for his wages 
along a path which had been made by the re- 
spondents for their workmen, and while going 
along a railway company’s line which ran 
through the respondent’s premises he was 
knocked down by an engine and injured. 

Held— that he was injured “ in the course of 
the employment” within sect. 1, sub-sect. 1, of 
the Workmen’s Compensation Act, 1S97, and 
was entitled to compensation. 

Lowry r. The Sheffield Coal Co., Ld.,(1907) 
[24 T. L. B. 142— C. A. 

264. Workman going Rome from Work — Work- 
men s Compensation Act , 1906 (6 Edw. 7, c. 58), 
s. 1, subs. 1.] — A large number of workmen 
employed at the appellants’ colliery lived some 
sis miles from the colliery. The appellants 
supplied a train composed of carriages belonging 
to them each morning and evening to bring the 
workmen to and from their work without charge, 
and this train was run upon the line of a railway 
company by a locomotive provided by the com- 
pany. The appellants erected a platform on the 
line, upon laud belonging to the railway company, 
about a quarter of a mile from the colliery, and 
the workmen walked from the platform to the 
colliery by a public road. The platform was 
repaired and lighted by the appellants. While 
waiting at the platform for the train on his way 
home from work one of the workmen was 
accidentally pushed off the platform and was 
killed by the train. In proceedings by his 
widow to have compensation assessed under the 
Workmen’s Compensation Act, 1906, the county 
court judge found that it was an implied term 
of the contract of service that the trains should 
be provided by the appellants, and that the 
workmen should be entitled to travel in them 
to and fro without charge, and he held that the 
relationship of master and servant existed at the 
time of the accident, and that the case came 
within the Act. 

Held — that in those circumstances the acci- 
dent arose out of and in the course of the 
employment” within the meaning of sect. 1, 
sub-sect. 1 , of the Act, and the appellants were 
liable to pay compensation. 

Cremins v . Guest, Keek, and Nettlefold, 
[(1907) 24 T. L. B. 189— C, A. 

265. Workmen going Rome by Short Cut 
across Jtailwa g — Workmen's Compensation Act . 
1897 (60 & 61 Viet 37), s. 1 (1).]— A miner 
started to go home by crossing a railway siding 
on the mine premises, and by trespassing along 
a railway ; he was injured while crossing the 
Biding. There were two exits provided for 
leaving the mine, neither of which crossed the 


siding. The workman was aware that the short 
cut was not the proper exit, hut there was no 
express prohibition against workmen leaving 
the mine at this spot. 

Held — that the accident did not arise out of 
and in the course of the workman’s employment. 

Haley v. United Collieries, (1907) S. C.214 

[ — Ct. of Sess. 

266. Tortious Act of Strangers — Workmen's 
Compensation Act , 1897 (60 A 61 Viet. c. 37), s. 1 
(1).] — A. was in the employment of B., a con- 
tractor, as foreman of sewage works. Certain 
pipes which had been laid in the street in the 
course of the work were wantonly broken. B. 
directed A. to protect the pipes, and while A. was 
so engaged further ’damage was done, for which 
A., under B.’s direction, demanded payment from 
the wrongdoers. This led to an altercation, in 
the course of which B. was struck and fell, and 
A. on going to his rescue was stabbed, and died. 

Held— that A.’s death was not caused by an 
accident arising out of and in the course of his 
employment. 

Collins v . Collins, [1907] 2 Ir. B. 104— C. A. 

267. Workmen's Compensation Act, 1897 (60 & 
61 Viet. 6', 37), s. 1 (1).] — H. was employed as a 
fish porter by X., who had a contract with a 
railway company for the porterage of fish 
delivered at one of their stations. He had left 
the siding where the trucks were discharged, and 
was walking along the line near a shunter’s 
bothy, to which the fish porters were in the 
habit of going in order to find out the number 
of fish boxes that were in transit. While so 
walking he was killed by an engine. The sheriff 
found that the fish porters had no right to walk 
along the railway, that they had never been 
instructed by any one to go to the bothy to find 
out the number of fish boxes that were in tran- 
sit, and that the information was not of any use 
to them, or to their employer, in their work. 

Held — that H. had not been killed through 
an accident arising out of and in the course of 
his employment. 

Hendry v. Caledonian By., (1907) S. C. 732 

[ — Ct. of Sess. 

268. Evidence — Inference — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37), s. 1, 
sub-s. 1. — A workman, who was employed in a 
colliery, died from blood poisoning resulting 
from an injury to his finger. He was working 
at night, and on the evening of the accident he 
left his home, which was just over a mile from 
the pit, with his finger well. He arrived at the 
pit with his finger uninjured. He arrived home 
early next morning with his finger crushed. He 
continued to work for some days, when blood 
poisoning set in, and he died. His widow 
claimed compensation under the Workmen’s 
Compensation Act, 1897, but the county court 
judge held that he was not entitled to di*aw the 
inference that the accident arose in the course 
of his employment, as it might have occurred on 
the way home. 
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Held — that the judge was at liberty to draw 
the inference that the accident arose in the 
course of the employment. 

By Sir Gorell Barnes : The probability was 
that the accident happened at the time when 
the workman was at the pit, because accidents 
did happen there, rather than' at a time when in 
the ordinary course of life accidents did not 
happen. 

Mitchell v. The Glamorgan Coal Co., Ld., 
[(1907) 23 T. L. R. 588— C. A. 

See also Nos. 11, 12, 13, 206, 309, 311, 
312, 313, 315, 321. 

(1) Practice. 

(1) Appeals and New Trials: 

269. Workmen's Compensation Act , 1897 (00 & 
61 Viet. e. 37), s. 7, subs. 2.] — Where the ques- 
tion whether the plaintiffs were, and the county 
court judge has found that they were, in part 
dependent upon the earnings,” an appeal can 
only be allowed if the Court is satisfied that 
there was no evidence to support the finding of 
the county court judge. If there was evidence 
on which the county court judge could find as 
he did, he did not misdirect himself, and his 
finding is conclusive. 

Simmons v. White ([1899] 1 Q. B. 1003 ; 68 
L. J. Q. B. 507 ; 47 W. R. 513 ; 80 L.T. 344 ; 15 
T. L. R. 263— C. A., No. 98, supra) followed. 

Davies v. Main Colliery Co., (1899) 80 L. T. 

[674 — C. A. 

270. Poverty — Security for Costs of Appeal 

wider Workmen's Compensation Act , 1897 j 

(60 & 61 Viet. c. 37), It. S. C., Ovd. 58, r. 15.] — 
The ordinary rule of the Court that the poverty 
of the appellant is a reason for ordering security 
to be given for the costs of the appeal extends 
to appeals under the Workmen’s Compensation 
Act, 1897. 

Hall v. Snowdon, Hubbard & Co., [1899] 1 

TQ. B. 593 ; 68 L. J. Q. B, 363 ; 47 W. R. 322 ; 
80 L. T. 256 ; 15 T. L. R. 244— C. A. 

271. Arbitration-Jurisdiction of County 
Court Judge — Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), s. 1, subs. 3; 
Sehed. II., ss. 2, 4 — Workmen's Compensation 
Mules , 1898, rr. 1 (4), 24, 64.]— A county court 
judge who has made an award has no jurisdic- 
tion to grant a new trial in an arbitration under 
the Workmen’s Compensation Act, 1897. The 
county court judge in such applications sits 
merely as an arbitrator. 

Mountain v. Parr, [1899] 1 Q. B. 805 ; 68 

[L. J. Q. B. 447 ; 47 W. R. 353 ; 80 L. T. 342 ; 

15 T. L. R. 262— C. A. 

272. Poverty — Security for Costs of Appeal \ 
under Workmen's Compensation Act, 1897 
(60 & 61 Viet. e. 37),]— The workman appeared 
to be without means to pay the costs if he failed 


in his appeal from an award of a county court 
judge in an arbitration under the Workmen’s 
Compensation Act, but the county court judge 
had ordered a stay of execution pending an 
appeal, and had thereby, in effect, invited the 
parties to come to the Appeal Court to have a 
point of law determined. 

Held — that under the circumstances the 
workman ought to be allowed to appeal without 
giving security for costs. 

Hubball r. Everitt and Sons, Ld.. (1900) 
[16 T. L. R. 168— C. A. 

And see Practice and Procedure, 
No. 246. 

273. Appeal to the House of Lords from Court 
of Session — Competency — Workmen's Compensa- 
tion Act, 1897 (60 & 6i Viet. c. 37). Sehed. II., 
s. 14 (£*).] — In cases within sect. 14 (e) of 
Sehed. II. to the Workmen’s Compensation Act, 
1897, no appeal lies to the House of Lords from 
a decision of the Court of Session, 

Osborne r. Barclay, Curle Sc Co., [1901] 
[A. C. 269 ; 85 L. T. 286— H. L. (Sc.). 

274. Mefusal to direct Insurance Company to 
pay the Insurance Honey into Savings Bank — 
Workmen's Compensation Act, 1897 (60 Sc 61 
Viet. c. 37), 6*. 5, subs. 1 ; Sehed. II . . cl. 4.] — 
After an award had been made against an 
employer under the Workmen's Compensation 
Act, 1897, the employer became bankrupt. The 
county court judge refused to make an order 
under sect. 5 of the Act directing the insurance 
company, with whom the employed had insured, 
to pay the sum due under the insurance into 
the Post Office Savings Bank. The workman 
appealed. 

Held — that the only appeal given by clause 4 
of the Second Schedule to the Act is from the 
decision of the county court judge on a question 
of law T , either on the submission of a question of 
law by an arbitrator, or in any case where the 
judge himself settles the matter under the Act ; 
and that the case was not within clause 4. 

Leech r. Life and Health Assurance 

[Association, [1901] 1 K. B. 707 ; 70 L. J. 

K. B. 544 ; 49 W. K. 482 ; 84 L. T. 414 ; 17 

T. L. R. 354— C. A, 

275. Order of County Court Judge directing 
Insurance Company to pay Weekly Payments — 
Appeal to Divisional Court — Workmen's Com- 
pensation Act, 1897 (60 Sc 61 Viet. c. 37), s. 5 — 
Comity Courts Act, 1888 (51 & 52 Viet. e. 43), 
s. 120*.] — An appeal lies to a Divisional Court 
against an order made by a county court judge 
under sect. 5 of the Workmen’s Compensation 
Act, 1897. 

Morris r. Northern Employers’ Mutual 

[Indemnity Co., [1902] 2 K. B. 165; 71 

L. J. K. B. 733 ; 66 J. P. 644 ; 50 W, R. 545 ; 

86 L. T. 748 ; 18 T. L. R. 635— C. A. 

276. County Court — Order of County Coury 
Judge directing Insurance Company to part 
| Weekly Payments — Appeal to Divisional Court 
I — Workmen's Compensation Act , 1897 (60 & 61 
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Viet. c. 37), s . 5— County Courts Act , 18S8 
(51 & 52 Viet. 43), s . 120.]— An award was 
made against a company in favour of the plain- 
tiff for the payment of a weekly sum of 14.5. 9 d. 
during incapacity under the Workmen’s Com- 
pensation Act, 1897. The company had com- 
menced to wind up and no payments were made 
to the plaintiff under the award. The. plaintiff 
applied to the county court judge, who made an 
order that the defendants, with whom the com- 
pany had insured, should pay to the plaintiff the 
arrears of the weekly payments, and should con- 
tinue the payments under the award. 

Held — -that under sect. 5 of the Workmen’s 
Compensation Act, 1897, there was a statutory 
subrogation of the workman to the rights of the 
employer, and, the matter being within the pur- 
view of the county court judge, there was the 
ordinary right of appeal, under sect. 120 of the 
County Courts Act, 1888, to the Divisional 
Court. 

Kniyeton v. Northern Employers’ Mutual 

[Indemnity Co., [19021 1 K. B. 880 ; 71 L. J. 

K. B. 588 ; 50 W. it. 704 ; 86 L. T. 721 18 
T. L. R. 504— Div. Ct. 

277 . Rule as to Requiring Security for Costsf] 
— The general rules as to ordering security for 
costs apply to an appeal against an award of 
compensation under the Workmen’s Compensa- 
tion Act, 1S97 ; it does not, therefore, follow 
that security will not be ordered because a stay 
of execution has been granted by the county 
court judge. 

Hubball v. Everitt 4' Sons, Ld. ((1900) 16 
T. L. R. 168, No. 272, supra) explained.. 

Shea v. Drolenvaux and Another, (19C3) 
[88 L. T. 679 ; 19 T. L. R. 473— C. A. 

278 . Taxation of Costs — Workmen's Compensa- 
te m Act , 1897 (60 & 61 Viet. c. 37), Sehed. II. (4).] 
— A county court judge gave judgment against 
a plaintiff in an action under the Employers* 
Liability Act, 1880; but awarded him, and 
assessed, compensation under the Workmen’s 
Compensation Act, 1897 ; he also ordered the 
plaintiff *s taxed costs of the award to be set off 
against the defendant’s taxed costs of the action. 
The plaintiff applied to the judge to review 
the registrar’s taxation, and upon his refusal 
appealed. 

- Held — that no appeal lies to the C. A. against 
such a decision. 

Leech v. Life and Health Assurance Asso- 
ciation ([1901] 1 K. B. 707 ; 70 L. J. K. B. 544 : 
49 W, R, 482 ; 84 L. T. 414— C. A., No. 274; 
supra) followed. 

Keane r. Nash, (1903) 88 L. T. 790 j 1 9 T. L. R. 

[419— C. A. 

279 . Award try Arbitrator appointed by County 
Court I udge — No Appeal from direct to Court of 
Appeal — Workmens Compensation Act. 1897 
(60 & 61 Viet. c. 37), Sehed. II., cl. 2, 3, 4.] 
—An appeal will not lie direct to the Court 


of Appeal from the award of an arbitrator 
appointed by a county court judge under the 
Workmen’s Compensation Act, 1897, Sehed. II., 
cl. 2. 

Gibson v. Wormald & Walker, Ld., [1904] 

[2 K. B. 40 ; 73 L. J. K. B. 491 ; 68 J. P. 382 ; 

52 W. R. 661 ; 91 L. T. 7 ; 20 T. L. R. 452— 

C. A. 

280 . Costs — Taxation — Refusal of County 
Court Judge to order Review of Taxation of 
Costs — No Appeal lies to Court of Appeal — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), Sehed. I. (12) ; Sehed. II. (4).]— An 
appeal will not lie to the Court of Appeal under 
Sehed. II. (4) of the Workmen’s Compensation 
Act, 1897, from the refusal of a county court 
judge to order a review of the taxation of the 
costs of an application, under Sehed. I. (12) of the 
Act, to. review a weekly payment. 

Rigby & Co. v. Cox (1), [1904] 1 K. B. 358 ; 73 

[L. J. K. B. 80 ; 68 J. P. 195 ; 52 W. R. 195 ; 

89 L. T. 717 ; 20 T. L. R. 136— C. A. 

281 . Agreement — Refusal to Register — Appeal 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), Sehed. II. (8).] — Where application 
is made to a sheriff (whose duties under the Act 
of 1897 resemble those of an English county 
court judge) to register an agreement as to 
compensation, and he refuses to register it (its 
genuineness being in dispute), no appeal lies 
from his decision, which is a ministerial act. 

Binning i\ Easton, (1906) 8 F. 407 — Ct. of 

[Sess. 

282 . Alternative Remedies — Deduction of Costs 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet, c . 37), s . 1, sub-s. 4 ; Sehed. IL,parA .~\ — 
In an action under the Employers’ Liability Act, 
1880, the county court judge nonsuited the 
plaintiff, and his decision was affirmed by the 
Divisional Court. The county court judge, upon 
the application of the plaintiff, assessed com- 
pensation under the Workmen’s Compensation 
Act, 1897, and deducted from the amount 
awarded the costs incurred by the defendants 
in the action under the Employers’ Liability 
Act and in the appeal to the Divisional Court. 
The plaintiff appealed to the Divisional Court 
against the order as to the deduction of the 
costs. 

Held — that the appeal lay to the C. A. under 
Sehed. II., par. 4, to the Workmen’s Compensation 
Act, 1897, 

Williams v. Army and Navy Auxiliary 

[Co-Operative Society, (1907) 23 T. L. R. 

408— Div. Ct. 

283 . Agreement — Recording Memorandum — 
Disputing Genuineness — Order of County Court 
Judge that Memorandum be Recorded — Appeal — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), Sehed . II., pars. 8, 10 — Workmen's 
Compensation Rules , 1898, rr. 43, 45.]— Where 
the genuineness of a memorandum of agreement 
as to the amount of compensation payable by an 
employer to his workman in respect of injuries 
by accident is disputed, and the county court 
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judge, upon an application made to him, hears 
evidence and orders the memorandum to be 
recorded, the judge is acting in a judicial 
capacity, and not in the capacity of adviser to 
his registrar, and an appeal lies upon a point of 
law from his decision to the Divisional Court 
under sect. 120 of the County Courts Act, 1888. 

Decision of Div. Ct. ((1907) 97 L. T. 308 ; 23 
T. L. E. 607) affirmed. 

Johnston v . Mew, Langton & Co., (1907) 
[24 T. L. E. 175— C. A. 

284. Agreement — Recording Memorandum — 
Decision to Register or not — Finality— Work- 
men's Compensation Act , 1897 (60 & 61 Viet. 
c. 37), Soiled. 27. ] — No appeal lies from the 
decision of a sheriff granting, or refusing to 
grant, a warrant to record a memorandum of 
agreement under the Workmen’s Compensation 
Act. 

Lochgelly Iron and Coal Co. v. Sinclair 
[(1907) S. C. 3— Ct. of Sess. 

See also Nos. 53, 98, 154, 200, 239. 285. 

(2) Costs. 

285. Discretion — Workmens Compensation 
Rules , 1898, r. 33, sub-s. 3.] — The plaintiff, 
in the employment of the defendants, sought 
compensation for personal injury accidentally 
sustained by him in the course of his employ- 
ment. The defendants admitted liability under 
the Workmen’s Compensation Act, 1897, and 
offered the plaintiff a weekly payment of 7s. 62 
but this offer was not accepted. The judge of 
the county court thought the plaintiff ought to 
have accepted the offer, and refused to make an 
award. The plaintiff appealed to the Court of 
Appeal, who remitted the case to the county 
court judge to further proceed thereon, and 
ordered that the defendants should pay to the 
plaintiff his costs of the former hearing before 
the county court judge. The county court 
judge made an aw r ard in favour of the plaintiff 
for a weekly payment of 7s. 62, and he ordered 
that the defendants should pay the plaintiff’s 
costs, which he fixed at £5. The plaintiff applied 
for an order calling on the county court judge 
to show cause why he should not give directions 
for taxation of costs. 

Held — that the applicant was seeking an 
order in the nature of a mandamus to the 
county court judge to do his duty, and he 
ought to go to the High Court for that, and the 
C. A. had no jurisdiction to entertain the matter. 

Held, further, that the county court judge 
had done his duty under rule 33, sub-sect. 3, of 
the Workmen’s Compensation Eules, 1898. 

Welland v. Great Western Ey. Co., (1900) 
[16 X. L. E. 297— C. A. 

286. Death of Workman — Admission by Em- 
ployers of Liability — Duty of Widow to take out 
\ Letters of Administration — Compensation paid 
imo Court — Workmen's Compensation Act , 1897 


(60 & 61 Viet. a. 37), Sched. 7Z, par. 6— Work- 
men's Compensation Rules , 1898, r. 5.] — A work- 
man was killed by an accident. A claim having 
been made by the applicant, his widow, on behalf 
of herself and her children for compensation in 
respect of the death of her husband, the respon- 
dents agreed that the maximum amount— £300 
— was payable, but refused to pay it to the 
applicant until she had taken out letters of 
administration. The applicant refused to take 
out letters of administration and commenced 
proceedings for the recovery of compensation 
under the Workmen’s Compensation Act, 1897. 
The respondents thereupon paid £300 into Court 
under rule 5 (3) of the Workmen's Compensation 
Eules, 189S. The applicant then applied to the 
county court judge for an order for the payment 
by the respondents of her costs up to the time of 
the payment into Court and of tbe costs of the 
application. The county court judge ordered 
the respondents bo pay both sets of costs. 

Held— that the respondents were not entitled 
to refuse to pay the compensation to the 
applicant until she had taken out letters of 
administration, and that the county court judge 
had a discretion to order the respondents to pay 
both sets of costs. 

Clatworthy v. R. and H. Green, Ld., (1902> 

[66 J. P. 596 ; 50 W. E. 610 ; 86 L. T. 702; 

IS T. L, R. 641 — C. A. 

287. Renewing Award — Costs of Application 
— Interlocutory or Original Proceeding — Dis- 
cretion — Rule of Judge — Workmen's Compensa- 
tion Act , 1897, Sched. 2., cl. 12 ; Sched. 11., cl. 6 
— Workmen's Compensation Rules , 1898, r. 33 
(1).] — A county court judge dismissed an 
employer’s application to review a weekly pay- 
ment under clause 12 of Sched. I. of the Work- 
men’s Compensation Act, 1897, with costs on 
scale B of the county court scale of costs. On 
taxation the registrar taxed the costs as those of 
an interlocutory proceeding, stating that the 
county court judge had made a standing rule 
that the costs of such an application should be 
so taxed. The county court judge, acting on 
his own rule, refused to direct a review of 
taxation. 

Held— that the county court judge had no 
power to make any such rule. He must exercise 
his discretion under clause 6 of Sched. II. of the 
Act, in each particular ease, to see whether the 
costs of such an application should be taxed as 
those of an original or of an interlocutory 
proceeding. 

Case sent back with this direction for a review 
of taxation. 

Rigby & Co. Cox (No. 2), [1904] 2 K. B. 208 ; 

[73 L. J. K. B. 690 ; 91 L. T. 72 ; 68 J. P. 385 ; 

20 T. L. R. 461— Div. Ct. 


288. Reviewing Award — Costs of Application 
to Review — No 'Se.t-off against Weekly Payment 
~ Workmen's Compensation Act , 1897 (60 k 61 
Viefc.c. 37), Sched. 2. (14.).]— An employer cannot 
set off against weekly payments due from him to 
an injured workman the sum awarded to him as 
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costs against the workman upon an- application 
to review. 

Rosewell Gas Co., Ld. e. M’ Vicar, (1905) 7 
[F. 290— Ct. of Sess. 

289 . Costs of Appeal— Set-off— Workmen's Com- 
pensation Act, 1897 (60 & 61 Viet. c. 37), Sched.I. 

(1) (b).] — Where an applicant under the Work- 
men’s Compensation Act, 1897, appeals unsuccess- 
fully against the amount of compensation 
awarded to him, the costs of the appeal will, 
as a rule, be set off against the costs in the 
arbitration. 

Case v. Colonial 'Wharves, Ld., (1905) 53 
[W. R. 514 — C. A. 

See also Nos. 195, 270, 272, 277, 278. 

(m) Redemption of Payment. 

290 . Redemption of Weekly Payment — Request 
for Arbitration limiting Amount — Workmen's 

Compensation Act , 1897 (60 & 61 Viet. c. 37), 
Sched.I. (13).] — Where an employer applies under 
clause 13 of Sched. I. to the W orkmen’s Compensa- 
tion Act, 1897, to have a weekly payment re- 
deemed by the payment of a lump sum, he cannot, 
in his request for arbitration for that purpose, 
fix a sum as the maximum to be awarded. If he 
chooses to make the application he must be con- 
tent to leave the question of amount entirely to 
the arbitrator’s discretion. 

Castle Spinning Co., Ld. v. Atkinson, [1905] 
[1 K. B. 336 ; 74 L. J. K. B. 265 ; 53 W. R. 
360 ; 92 L. T. 147 ; 21 T. L. R. 192— C. A. 

(n) Registration of Agreement. 

291 . Agreement as to Compensation — Subse- 
quent Partial Recovery — Lapse of Time — Right to 
nevertheless register Memorandum of the Agree- 
ment — “ Genuineness ” — Workmen’s Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), Sched . II., 
s.8.] — Where a workman entitled to compensa- 
tion under the Workmen’s Compensation Act, 
1897, agrees with his master as to the amount of 
compensation to be paid to him, he is entitled at 
any future time to have a genuine memorandum 
of the agreement registered at the county court, 
notwithstanding the fact that he has" in the 
meantime personally recovered, and is able to 
again earn some wages. A memorandum is 
“genuine” if it is an accurate record of the 
actual agreement, although, owing to the man’s 
recovery, he is no longer entitled to the amount 
of compensation fixed by the agreement. 

Cammick v. Glasgow Iron and Steel Co., Ld. 
((1901) 4 F. 198} followed. 

Blake r. Midland Ry. Co., [1904] 1 K. B. 
[503; 73 L. J. K. B. 179 ; 08 J, 215 ; 90 
L. T. 433 ; 20 X. L, R. 191— Div. Ct. 

292 . Application to Register — Alleged error in 
Agreement — Workmen's Compensation Act , 1897 
(60 & 61 Viet. c. 37), ticked. II , s.8.]— When an 
injured workman applies under the procedure 


applicable in Scotland to register an agreement 
arrived at between himself and his employers as 
to the amount of compensation payable to him, 
the employers cannot object to its registration 
on the ground that it was entered into under a 
mistake of fact. 

Quaere , what would be the proper mode of 
taking such an objection. 

Macdonald i\ Fairfield Shipbuilding and 

[Engineering Co., Ld., (1906) 8 F. 8 — 

Ct. of Sess. 

293 . Agreement Recorded — Modified by Later 
Unrecorded Agreement — Effect.’] — An injured 
workman agreed to accept 1 6s. 6d. per week, 
and this agreement was duly recorded. Subse- 
quently he agreed that the payment should be 
reduced to 11*. §d, ; this agreement was not 
recorded. The masters having refused any 
further payments, the workman sued upon the 
earlier agreement, but restricted his claim to 
ll£. 6d. per week. 

Held — that his action was maintainable. 

Fife Coal Co., Ld. v. Davidson, (1907) 
[S. C. 90— Ct. of Sess. 

294 . Subsequent Death of Workman — Death 
not due to Accident — Estoppel — Workmen’s Com - 
pensation Act , 1897 (60 & 61 Viet, c, 37.] — A 
workman met with an accident in the course of 
his employment, and tumours on the neck 
ensued. He was incapacitated for work, and his 
employers paid him half his weekly wages under 
an agreement to that effect, a memorandum of 
which was registered under the Workmen’s Com- 
pensation Act, 1897. The workman continued 
incapable of working, and died in a year. His 
widow claimed compensation under the Act, and 
the county court judge found that the work- 
man’s death was not caused or accelerated by 
the accident, the sole cause of his incapacity for 
work being a disease from which he was suffer- 
ing, and of which disease alone he died ; hut he 
held that the employers were estopped from 
denying that the disease which caused his death 
was the result of the accident by reason of the 
agreement and the payments made by them. 

Held— that the agreement did not amount to 
an admission that the death was caused by the 
accident, and therefore there was no estoppel. 

Cleverly r. Gas Light and Coke Co., (1907) 
[24 T. L. R. 93— H. L. (E.), 

295 . Ministerial Act — Workmen's Compensa- 
tion Act, 1897 (60 & 61 Viet. c. 37), Sched. II] 
— The order of a-sheriff for the registration of a 
memorandum of agreement for compensation is 
a purely administrative act. 

Per Ld. Salvesen : Wherever there is a 
bond fide dispute as to whether a verbal agree- 
ment in terms of the memorandum presented 
for registration has been in fact entered into, the 
sheriff should decline to order the memorandum 
to be recorded. 

Hughes tr. Thistle Chemical Co., (1907) 
[S. C. 607 — Ct. of Sess. 

See also Nos. 281, 283. 
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ft 

(o) Reviewing Award. 

296. Change in Circumstances — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
Scked . I., cl. 12.] — An application under par. 12 
of Sched. I. of the Workmen’s Compensation 
Act, 1897, for a review of a weekly payment can 
only be made where some change in the circum- 
stances of the case has taken place since the 
making of the award. 

So held — Vaughan Williams, L. J., doubting. 

Crossfield & Sons, Ld. r. Tanian, [1900] 

[2 Q. B. 629 ; 69 L. J. Q. B. 790 • 48 W. R. 

609 ; 82 L. T. 813 ; 16 T. L. R. 476— C. A. 

297. Weekly Payments — Diminishing or In- 
creasing Payments — Date of Incapacity of 
Workman ceasing or substantially diminishing 

— Workmen's Compensation Act, 1897 (60 & 61 
Viet. c. 37), Sched. ss. 1 (b), 12.] — A workman, 
while in the course of his employment as a 
riveter engaged in boiler-making, met with an 
accident by which he lost the sight of one eye. 
An agreement was come to fixing the amount of 
compensation by way of a weekly payment to 
which the workman was to be entitled, and this 
agreement was registered under the provisions of 
the Workmen’s Compensation Act, 1897. In 
November, 1901, an application was made by 
the employers, under sect. 12 of Sched. 1. of the 
Act, for a review of the weekly payment, with a 
view of putting an end to it. The hearing took 
place in December and was adjourned till April, 
1902, when the judge gave his final decision. 

Held — that the dispute as to the man’s in- 
capacity for work arose in November, 1901, when 
the matter was first initiated before the Court ; 
that the essential question was his condition, not 
in April, 1902, when the Court w r as able to give 
its attention to the matter, but in November, 
1901, when the dispute was formulated as to 
whether the man's incapacity had ceased or not, 
which was when the proceedings were com- 
menced ; and the county court judge should 
have determined at what date prior to the hear- 
ing the incapacity ceased altogether, or at what 
date it was substantially diminished, so that 
there ought to be a reduction in the amount of 
the allowance ; and that the judge should have 
made an award accordingly. 

Morton & Co., Ld. i\ Woodward, [1902] 2 

[K. B. 276 ; 71 L. J. K. B. 736 ; 66 J. P. 660 ; 

51 W. R. 54 ; 86 L. T. 878— C. A. 

298. Subsequent Request by Master for Renew 

— Workman refusing to undergo Operation — 
Workmen's Compensation Act , 1897, Sched. I. 
(12).] — A master is not entitled to require an 
injured workman to undergo a serious operation, 
on the chance of his incapacity being cured 
thereby. An award of 17$. per week during in- 
capacity had been made in a workman’s favour ; 
subsequently the master called upon him to 
undergo an operation which entailed some risk, 
but was likely to be successful. Upon the work- 
man refusing, the master claimed to have the 


award reviewed, but the county court judge 
declined to interfere. 

Held — that he was right, and that there was 
no obligation on the workman to undergo such 
an operation. 

Rothwell r. DaVies, (1908) 19 T. L. R. 423— 

[C. A. 

299. Refusal of Servant to Submit to Treatment 

— Workmen's Compensation Act , 1897 (00 & 61 
Viet. c. 37), Sched. I. (12).] — Although a servant 
cannot be compelled to submit to some serious 
operation, under penalty of forfeiting his com- 
pensation, yet, if the continuance of his in- 

! capacity is due to neglect of simple medical 
: directions, he may be held to have forfeited his 
right to receive any further payments. 

Dowds r. John Bennie & Co., (1903) 5 F. 268 

[ — Ct. of Sess. 

300. Award reviewed once — Application to 
Review again — Res judicata — Change of Circum- 
stances — Workmen's Compensation Act , 1897 
(60 & 61 Viet. c. 37), Sched* I, cl. 12.]— Upon 
an application by employers under Sched. 1.(12) 
of the Workmen’s Compensation Act, 1897, for 
the review of a weekly payment, made under the 
Act, to an injured workman, the county court 
judge, acting upon the evidence of medical 
experts that the workman was not incapacitated 
for work, reduced the weekly payment to a 
nominal sum. The workman afterwards applied 
for a further review of the weekly payment on 
the ground that he was totally incapacitated for 
work, and tendered evidence that since the 
previous hearing he had repeatedly applied for 
work, and had been unable to obtain it on 
account of his condition in consequence of the 
accident. The county court judge refused to 
entertain the application on the ground that the 
matter was res judicata, and that there had been 
no change of circumstances since the previous 
hearing so as to give him jurisdiction to review 
the weekly payment. 

Held — that the doctrine of res judicata did 
not apply, the evidence tendered showing a 
change of circumstances sufficient to give the 
county court judge jurisdiction to entertain the 
application. 

Crossfield <.f Sons v. Tanian ([1900] 2 Q. B. 
629 ; 69 L. J. Q. B. 790 ; 82 L. T. 813 ; 48 W. R. 
609 — O. A., No. 296, supra) distinguished. 

Sharman r. Holliday & Greenwood, Ld., 

[1904] 1 K. B. 235 ; 73 L. J. K. B. 176 ; 6S 

J. P. 151 ; 90 L. T. 46 ; 20 T. L. R, 135-C. A. 

301. Enforcing Award though able to Work 
— Decree for Weekly Payment “ until further 
Order ” — Employers taking Workman back at 
same Wages — Xo li Further Order " asked for 

— Workman leaving Employment — Attempt to 
enforce Decree for * Whole Period.]- An injured 
workman was awarded 1 7s. per week as compen- 
sation u until further orders of the Court.” The 
employers took him back at his original wages 
of 34*' per week, but took no steps to have the 
award varied by the Court. 
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Subsequently he left their service and claimed 
to enforce payment of the 17s. per week from 
the date of the award. 

Held — that during the time he was receiving 
34s. per week as wages he was entitled to nothing 
under the award. 

Beats & Kjeay -v. Ness, (1904) 6 F. 168— 

[Ct. of Sess. 

302 . Average Amount Workman able to earn 
after Accident — Profits of Business carried on 
by Workman — Whether to be taken into Con- 
sideration — Workmen's Compensation Act , 1897 
(60 & 61 Viet. <?. 37), Sched. L (2) (12).]— Upon 
an application by an employer under Sched. I. 
(12) of the Workmen’s Compensation Act, 1897.‘ 
for the review of a weekly payment, the fact 
that since the accident the workman has set up 
a business of his own and is deriving profits 
therefrom ought to be taken into consideration 
for the purpose of deciding whether or not the 
weekly payment should be ended or diminished. 

The expression “ average amount which he is 
able to earn after the accident” in Sched I. (2) 
of the Act is not limited to earnings from an 
employer. 

Normal & Burt v. Walder, [1904] 2 K. B. 

[27 ; 73 L. J. K. B. 461 ; 68 J. P. 401 ; 52 

W. B. 402 ; 90 L. T. 531 ; 20 T. L. B. 427— 

C. A. 

303 . Evidence — What Adm issible — W orkmen's 
Compensation Act, 1897 (60 & 61 Viet. c. 37), 
Sched. I. (12), II. (13).]— Where employers apply 
to review an award, the workman is entitled to 
call evidence as to his condition ; and there is 
no jurisdiction to remit the case to a medical 
referee and to adopt his report without hearing 
the evidence tendered by the workman. 

Niddrie and Benhar Coal Co. v. AT Kay ((1903) 
5 F. 1121, No. 135, supra) followed. 

Johnstone v. Cochran & Co., Ld., (1905) 6 F. 

[854 — Ct. of Sess. 

304 . u Incapacity for Work ” — Workmen’s 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
Sched . J., cl. 1, 2.] — A gasworks coal porter 
in the employment of a gas company was, in 
December, 1899, injured by an accident, which 
resulted in the loss of four fingers of his left 
hand. His weekly wages were 41s. 9d., and the 
company agreed to pay him £1 a week compen- 
sation under the Workmen's Compensation Act, 
1897. In January, 1901, the company offered 
him employment as a gateman and timekeeper 
at weekly wages of 27s., which he refused. In 
April, 1901, at the instance of the company, the 
county court judge made an award reducing 
the weekly amount of compensation to 14s. 9 d. 
Subsequently the workman accepted the em- 
ployment which he had previously refused, but 
in consequence of his refusing to note down the 
times of arrival of the workmen he was dismissed. 
The workman thereupon made an application to 
the county court judge to increase the weekly 
payment of 14s. 9d., which was refused. More 


than a year later a further application was made 
to increase the weekly payment, when the judge 
found that the workman had not since the acci- 
dent been capable of earning wages as a gas 
works porter ; that he was capable of earning 
wages as a gate-keeper, time-keeper, watchman, 
or in any similar work, and that he had made 
reasonable efforts, but had been unable to get 
such employment. The judge accordingly held 
that the workman was entitled to have the £1 
weekly compensation restored. 

Held — that the county court judge was en- 
titled to find that the workman’s opportunity of 
finding employment had been narrowed in con- 
sequence of the accident, and that the weekly 
payment of £1 should be restored. 

Clark v. The Gas Light and Coke Co., 
[(1905) 21 T. L. B. 184— C. A. 

305. Nominal Award — Power of Arbitrator to 
make except by Consent — Workmen’s Compensa- 
tion Act , 1897 (60 &; 61 Viet. c. 37), Sched. 1, 
12, 13.] — On an application by a master to have 
the amount of a weekly payment to an injured 
workman reviewed and ended, the arbitrator 
cannot, except by consent, postpone the deter- 
mination of the question by making a nominal 
award of ld. per week. 

Clelland v. Singer Manueacturing Co., 
[(1906) 7 F. 975— Ct. of Sess. 

306 . Order for Compensation to Cease at a 
Future Date — Validity — W orkm en’s Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), Sched. I. 
(2) (12).] — Upon an application to review an 
awaid the arbitrator must have regard only to 
the workman’s present condition ; and he cannot 
validly make a prospective order for the com- 
pensation to cease at a future date by which he 
is of opinion from the expert evidence that all 
incapacity will have ceased. 

Allan v. Thomas Spowart & Co., Ld., (1906) 
[8 F. 811— Ct. of Sess. 

307. Workmen’s Compensation Act , 1897 (60 
& 61 Viet, c . 37), Sched. I. , JJ.] — An injured 
workman under a recorded agreement received 

1 13s. 3d. per week, i.e ., one-half of his weekly 
wages, viz., 26s. 6d. 

On January 12th, 1906, he returned to work 
at a wage of 20s., and on April 26th a petition 
was presented to the sheriff for a review of the 
weekly payments. 

On May 3rd his wages were raised to 27 s. 6d. 

On October 18 th the sheriff reduced the pay- 
ment to Is. per week. 

On November 10th the workman sued for 
payment of compensation at 13s. 3d. per week 
from January 17th to October 18th. The 
masters offered 6s. 6d. per week up to May 3rd. 

Held — that nothing more was due, since 
the compensation was only payable during 
incapacity. 

Nimms & Co. v. Fisher, (1907) S. C. 890— 

[Ct. of Sess. 

308 . Weekly Payment Terminated — Juris- 
diction — Workmen! s Compensation Act , 1897 
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* (60 k 61 Yict. o. 37), Solved. Z, par. 12.]— A 
workman having been injured by an accident, 
his employer agreed to pay him a certain sum 
per week, and a memorandum of this agreement 
was duly registered. Upon an application by 
the employer more than a year afterwards the 
county court judge ordered that the agreement 
u be this day terminated, and that the weekly 
payments to the workman thereunder be ended 
accordingly.” The workman subsequently applied 
to the county court judge to review and increase 
the weekly payments. 

Held — that, as the weekly payments had 
been ordered to be ended and the agreement 
terminated, the Court had no jurisdiction to 
interfere. 


Quaere , whether an award merely “ suspend- 
ing ” the payments would have kept alive the 
workman’s claim. 

Decision of C. A. (76 L. J. K. B. 230 ; 96 L. T. 
75 ; 23 T. L. R. 199) affirmed. 

Nicholson v . Piper, [1907] A.C.215; 76L.J. 
[K. B. 856 ; 97 L. T. 119 ; 23 T. L. R. 620— 

H. L. 

See also Nos. 47, 50. 


reason that led the injured man to break the rules 
must be carefully considered. 

Rumboll v . Nunnery Colliery Co.. (1899) 
[63 J. P. 132 ; 80 L. T. 42— C. A. 

311 . Workmen's Compensation Act, 1S97 (60 
& 61 Viet. c. 37), s . 1, stib-ss. 1, 2 (c).] — An 
engine-driver whose home was in Perth was 
relieved at Forfar. It was then his duty to 
report himself at the goods shed and receive a 
pass to take him to Perth. Until he reached 
Perth he was entitled to wages for overtime. 

The approach from the spot where the relief 
driver came on board to the goods shed lay across 
a line of rails down which the express trains 
ran. There was another and a safer access by 
a narrow footway, but that was sometimes closed 
by a locked gate. 

The driver was informed that the train by 
which he intended to travel to Perth was 
signalled, when he, in crossing the line, was 
knocked over and killed by it. 

Held— ( 1) that he was acting within the 
scope of his employment ; (2) that he had not 
been guilty of serious and wilful misconduct, 

Todd v . Caledonian Ry. Co., 0899) 36 
[S. L. R. 784 * 7 S. L. T. 118— Ct. of Sess. 


(p) Serious and Wilful Misconduct. 

309 . Breach of Rule — Workmen' s Compensa- 
tion Act, 1897 (60 & 61 Viet. c. 37), s. 1 ,sub-ss. 1, 
2 (c).] — A rule for the guidance of miners directed 
them to wait for thirty minutes before approach- 
ing any mine which, having been fired, failed to 
explode. This rule was not observed strictly, 
but on such occasions the miners were in the 
habit of examining the shot-hole within what 
they considered to be a reasonable time from the 
moment of igniting the fuse. A miner who had 
the means of knowledge, but who did not actually 
know the rule in question, sunk a drill, inserted 
a charge, fired the fuse, and retired. No ex- 
plosion followed ; within six minutes he ventured 
up to examine ; the charge went off ; he was 
injured seriously. 

Held — ( 1) that he had been injured by “an 
accident arising out of and in the course of the 
employment ” ; (2) that his ignorance of the 
thirty minutes rule did not amount to “ serious 
and wilful misconduct.” 

M‘Nicol t\ Spiers, G-ibb & Co., (1899) 1 F. 604 ; 

[36 S. L. R. 428— Ct. of Sess. 

310 . Breach of Buies and, Regulations of a 
Mine — ‘Workmen's Compensation Act , 1897 (60 & 
61 Viet. c. 37), s . 1, sub-s. 2 (c).] — Any conduct, 
which is a breach of the rules and regulations of 
a mine, of such a character as would render the 
person who was guilty of breaking them liable to 
punishment on conviction, is not, when the 
question of personal compensation comes before 
the arbitrator, to be held as pnmd facie evidence 
that the act of the workman which caused the 
injury was “ serious and wilful misconduct ” j 
within tiie meaning of the Workmen’s Com- j 
pensation Act. 1897, s. 1, sub-s. 2 (c). The j 


312 . Workmen's Compensation Act , 1897 (60 
&61 Viet. c. 37), s . 1, sub-ss. 1 and 2 (c).] — The 
applicant, a boy, was employed to grease the 
wheels of railway trucks. Having greased all 
that were ready, and while waiting for more to 
come up, he went and sat on a point lever in 
front of a fire which was a short distance away. 
Seeing an engine coming up, and thinking that 
the points were in the wrong position, the boy 
pulled the lever, but the engine forced the points 
open, with the result that he was thrown against 
the engine by the lever and injured. 

Held — that the county court judge was right 
in finding that the accident arose £{ out of and in 
the course of the employment,” and that the 
boy bad not been guilty of serious and wilful 
misconduct. 

Harrison v. Whitaker Brothers, Ld., (1900) 
[64 J. P. 54 ; 16 T. L. R. 10S— Div. Ct. 

313 . Workmen's Compensation Act , 1897 (60 k 
61 Viet, c . 37).] — A girl was sent to assist in 
handing sheaves to the man in charge of a 
threshing machine. Her place was pointed out 
to her, and she was specially warned of the 
danger of leaving that place. She left the place 
during the absence of the man in charge, and 
attempted to step across the opening above the 
revolving drum of the threshing machine, with 
the result that she was caught in the machinery 
and received injuries. 

Held — that she was not acting in the course 
of her employment, that she was guilty of serious 
and wilful misconduct, and that the accident 
did not arise out of or in the course of her 
employment within the meaning of sect. 1 of 
the Workmen’s Compensation Act, 1897. 

Callag-han v. Maxwell, (1900) 2 F. 420— 

[Ct. of Sess, 
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314 . Workmen's Compensation Act , 1897 (60 & 
61 Viet. c. 37), s. 1 (2) (c).]— A collier whose 
lamp had gone out, and who had been to the 
lamp station to obtain a light, was obliged, in 
order to get back to where his work was, to pass 
along a way over which trams were hauled by a 
rope. On reaching the way, he was told that a 
journey of trams was approaching. He pro- 
ceeded, and, when making for a manhole, was 
injured in consequence of the rope jumping from 
a sheave, striking him, and breaking his leg. 

Held — that there was no evidence of serious 
and wilful misconduct. 

Rees r. Powell Duffryn Steam Coal Co., 
[Ld., (1900) 64 J. P. 164— C. A. 

315 . “ Arising out of and in the Course of the 
Employment " — Violation of Master's Orders — 
Workmen's Compensation Act, 1897 (60 & 61 
Viet, c. 37), s. 1.] — A workman, a carpenter, 
was employed in a factory within the meaning 
of the Workmen’s Compensation Act, 1897, and 
as part of his employment he had to grind his 
tools at a grindstone which was being rotated by 
a band driven by steam power. Whilst he was 
so employed the band slipped off, and the man 
endeavoured to adjust it, and whilst so doing he 
was injured. The man had been told not to 
touch the machinery. The county court judge 
came to the conclusion that the injury to the 
workman arose from an accident in the course of 
the employment, and that in disregarding the 
master’s orders not to touch the machinery he 
was not guilty of serious and wilful misconduct. 
On appeal : — 

Held — that in the circumstances the Court 
could not interfere with the finding of the 
county court judge. 

Lowe v. Pearson ([1899] 1 Q. B. 261 ; 6S 
L. J. Q. B. 122 ; 47 W. R. 193 ; 79 L. T. 654 ; 15 
T. L. R. 124 — C. A., No. 241, supra) distinguished. 

Whitehead r. Reader, [1901] 2 K. B. 48 ; 70 

[L. J. K, B. 546 ; 65 J. P. 403 ; 49 W. R. 562 ; 

84 L. T. 514 ; 17 T. L. R. 387— C. A. 


of the Workmen’s Compensation Act, 1897, and 
that her employers were not liable. 

Guthrie v. Boase Spurning Co., Ld., (1901) * 
[3 F. 769— Ct, of Sess. 

317 . Question of Law — Workmen's Compensa- 
tion Act, 1897 (60 & 61 Viet. c. 37), s. 1 (2) (c) ; 
Sched. II., s. 14 (c).]— A workman met with an 
accident, from the effects of which he died. At 
the time of the accident he was carrying several 
cartridges of gunpowder in his hand for firing 
shots, and had at the same time a lighted naked 
lamp in his cap, a spark from which ignited the 
cartridges and caused an explosion, which 
resulted in the accident. A special canister 
was provided to carry cartridges. The workman 
was acting contrary to the special rules of the 
mine. 

Held — that the workman must be assumed 
to have known the special rules of the mine ; 
and that the workman was guilty of “ serious 
and wilful misconduct” within the meaning of 
the Workmen’s Compensation Act, 1897, s. 1, 
sub-s. 2 (c), and his representatives were not 
entitled to compensation. 

Dailly r. John Watson, Ld., (1901) 2 F. 1044 

[ — Ct. of Sess. 

318 . Sudden Impulse — Workmen's Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), s. 1 (2) (c).] 
— The applicant was a lad who worked at a 
machine and used to cut slits in the heads of 
screws. He had been frequently warned not to 
put his hand near the wheel while it was in 
motion. There was no guard on the wheel. A 
screw having fallen out on to the table before it 
was cut, he leaned over the machine to pick it up 
and replace it, and two of his fingers were cut 
off. 

The county court judge found that, though the 
lad was negligent, he was not “ guilty of serious 
and wilful misconduct.” 

Held — that the element of wilfulness did not 
enter at all into what the lad did, as he seemed 
to have acted on a sudden impulse, and therefore 
the award could be supported. 

Reeks v. Kynoch, Ld., (1901) 50 W. R. 113 ; 

[18 T. L. R. 34— C. A. 


316 . Breach of Factory Buie — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. e. 37), s 
1, svl-s. 2 (e).] — There was a strict rule and 
practice in a factory — a spinning mill — that no 
cleaning of machinery was to be done unless the 
machinery was stopped. Of this rule and, 
practice the appellant was aware. She had been 
employed in the machine-room for a period of 
five years. The appellant, having started the 
machinery, immediately removed the guard, and, 
although a brush was provided for the purpose, 
she proceeded to clean out a teaser card machine 
with her hand. In so doing, her hand was 
caught in the machinery, and she received the 
injuries on account of which she claimed 
compensation. 

Held— that her injuries were attributable to 
“ serious and wilful misconduct” on her part 
within the meaning of sect. 1, sub-sect, 2 (c), 


319 . Workmen's Compensation Act, 1897 (60 
& 61 Viet. c. 37), s. 1 (2) (c).]— A miner was 
proceeding along the main haulage road of the 
mine when he was warned by a fellow-workman 
to get into a manhole as a journey of trams was 
approaching. He disregarded the warning and 
went on, with the result that he was overtaken 
by the trams and filled. The county court 
judge found that the accident was attributable 
to the serious and wilful misconduct of the 
deceased man. 

H eld — that there was evidence to support the 
finding. 

John Albion Coal Co., Ld,, (1901) 65 J. P. 

[788 ; 18 T. L. R, 27— C. A. 

320 . Collier — Failure to set Props — Workmen's 
Conqmisation Act , 1897 (60 & 61 Viet. c. 37), 
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s. 1 (2) (c).] — A workman was injured by a fall 
of coal whilst holing out coal ; he and his mates 
had holed out a space of over 20 feet, and had set 
no props, though there was ample room for them 
to have done so, and though the rules required 
props to be put in at a distance of not more than 
6 feet apart. 

Held — that his accident was due to <£ serious 
and wilful misconduct.” 

O’Hara i\ Cadzow Coal Co., Ld.,- (1903) 5 F. 

[439 — Ct. of Sess. 

321. Boys larking in Play-time — Workmen's 
Compensation Act, 1897 (60 & 61 Viet. o. 37), s. 1.] 
—Borne boys employed in steel works were 
allowed an interval for rest between two jobs. 
During such interval they got into a waggon 
standing on an incline in the yard of the works. 
The waggon began to move, and one of the boys 
was killed in trying to sprag it. 

Held — (1) that the accident did not “ arise 
out of” his employment, and (2) that it was 
attributable to his “ serious and wilful mis- 
conduct.” 

Powell r. Lanarkshire Steel Co., (1905) 
[6 F. 1039— Ct. of Sess. 

322. Opening Gate in B reach of Rules — Falling 
Down Shaft — Workmen's Compensation Act, 1897 
(60 & 61 Viet. c. 37), s. 1 (2) (c.).]— A miner, 
working in a middle seam of a mine, brought a 
hutch along the level to the vertical shaft ; in 
breach of a distinct rule, he opened the gate 
although the cage was not opposite his level ; he 
then pushed forward the hutch, which fell down 
the shaft and dragged him with it. There was 
light enough to show him that the cage was not 
in position. 

Held — that, in the absence of any explana- 
tion of his conduct, he must be deemed to have 
been guilty of serious and wilful misconduct. 

United Collieries r. M‘Ghie, (1905) 6 F.S08 

[ — Ct. of Sess. 

323. Accident not attributable thereto — J liner 
riding on Waggon — Workmen's Compensation 
Act. '1897 (60 & 61 Viet, c. 37), *. 1 (2).]— A 
miner -was killed by a fall of stone from the roof of 
a tunnel. He was at the time riding on the top 
of a loaded waggon, and the sheriff found that in 
so doing he was guilty of serious and wilful mis- 
conduct ; but that the accident was not attribu- 
table to such misconduct. 

Held — that the widow was entitled to com- 
pensation ; the sheriff’s decision was one of fact, 
and, semble , the Court agreed with it. 

Glasgow Coal Co., Ln. r. Sneddon, (1905) 
[7 F. 485 — Ct. of Sess. 

324. Disobedience to Orders — Workmen's Com- 
pensation Act , 1897 (60 & 61 Viet. c. 37), s. 1, 
subs. 2 (c).] — A workman was employed by 
the respondents in their factory. There was a 
lift leading from one floor of the building to 
another, and a notice was posted up on the lift 


that no one was allowed to use it except in 
charge of a load. The workman was found in 
the lift without a load crushed between the floor 
of the lift and the top of the doorway, and he 
died of the injuries so received. The workmen 
frequently used the lift without loads, though 
this was not known to the respondents. In an 
application by his widow for compensation under 
the Workmen’s Compensation Act, 1897, the 
eounty court judge found that the injury was 
attributable to the serious and wilful misconduct 
of the workman within sect, 1, sub-sect. 2 (c), 
of the Act, and made an award in favour of the 
respondents. 

Held — that the onus of proving serious and 
wilful misconduct lay on the respondents, and 
that the mere breach of the rule, from which no 
injury could reasonably be anticipated, was not 
serious and wilful misconduct, and that therefore 
the widow was entitled to compensation. 

Misconduct is not “ serious ” merely because 
the actual consequences in the particular case 
are serious : the misconduct must be serious in 
itself. 

Johnson v . Marshall, Sons & Co., Ld., [1906] 

[A. C. 409 ; 75 L. J. K. B. S68 ; 94 L. T. 828 ; 

22 T. L. K. 565 — G. A . 

325. Dm nit and Unfit to Work — Workmen's 
Compensation Act, 1897 (60 & 61 Viet. e. 37), 
s . 1 (2) (c).] — A workman went to his work on 
board a vessel in dock “drunk and unfit to 
work.” He was at once told to go home, and on 
bis way fell from a ladder which was safe and 
suitable for sober workmen. 

Held — that his drunkenness amounted to 
serious and wilful misconduct ; and that, as his 
accident was attributable thereto, he could sus- 
tain no claim to compensation. 

M’Groarty v. John Brown & Co., Ld., (1906) 

[8 F. 809— Ct. of Sess. 

326. Breach of Rule causing Danger — 
Workmens Compensation Act , 1897 (60 & 61 
Viet, c . 37), ,s\ 1, subs. 2 (c). — A workman 
was employed in a factory at a circular saw 
which was driven by machinery. His duty was 
to ho’d the wood and guide it while it was being 
sawn. He was told on several occasions, both by 
his employer and by the factory inspector, to 
keep the guard upon the saw when it was in use. 
The object of the guard was to prevent wood, if 
jerked up, from being caught by the teeth at the 
back of the saw and hurled about the workshop, 
to the danger of those at work there. The work- 
man had worked for several years at circular 
saws before the guard was invented, and he bad 
a great aversion to using a guard. Upon the 
day in question he intentionally did not place the 
guard upon the saw when using it, and a piece of 
wood jerked up and was hurled by the saw against 
him, and he was killed. The county court judge 
found that the injury to the workman was not 
attributable to his serious and wilful misconduct 
within sect. 1, sub-sect. 2 (c), of the Workmen’s 
Compensation Act, 1897, and made an award of 
compensation in favour of his widow. 

Held — that there was no evidence to support 
such a finding, that the injury was caused by 
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the serious and wilful misconduct of the work- 
man, and that his widow was not entitled to 
compensation under the Act. 

Brooker v. Warren, (1907) 23 T. L. R. 201 — 

[C. A. 

327 . Naked Light in Mine — Proximate Cause 
of Accident — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), s. 1 (2) (c).]— A 
ganger and a workman were carrying naked 
lights in a mine contrary to rules, but in a place 
where there was no danger of explosion. The 
workman, without receiving orders, left the 
ganger and carried his light to a dangerous 
place. An explosion occurred, and the ganger 
was killed. 

Held — that the arbiter was justified in find- 
ing that his death was not due to his serious and 
wilful misconduct. 

Wallace i\ Glenboig- Union Fire Clay Co., 
[Ld., (1907) S. C. 967— Ct. of Sess. 

328 . Disobedience to Pule of Railway Com- 
pany — Workmen's Compensation Act , 1897 
(60 & 61 Viet. 6* . 37), s. 1, subs. 2 (c).] — A rule 
of a railway company provided that “engine- 
men and firemen must not leave the footplate 
of the engine when the latter is in motion.” 
The driver of an engine of a passenger train, who 
was in the employment of the railway company, 
left the footplate and got upon the tender of the 
engine while the train was travelling at a fast 
speed, and while on the tender he was struck by 
the arch of a bridge under which the train was 
passing at the time, and killed. There was no 
evidence as to the reason for which the driver got 
upon the tender, but it was suggested that, as the 
train was a little late and as the pressure of steam 
was lower than what it ought to have been, the 
driver got upon the tender for the purpose of pick- 
ing better coal than that in the well of the tender. 
In proceedings by his widow to recover compen- 
sation under the Workmen’s Compensation Act, 
1897, the county court judge found that the 
deceased man was fully aware of the above rule ; 
that at the time the deceased man went on the 
tender there was a sufficient supply of coal in the 
well of the tender, and it was not proved that 

. either the low pressure of the steam or the loss 
of time on the journey was caused by any 
inferiority in the coal ; and, being of opinion that 
the injury was attributable to the serious and 
wilful misconduct of the deceased, he made an 
award in favour of the railway company. 

Held— that, as the rule was an important rule 
for the safety both of the railway company’s 
servants and of the public, there was evidence 
npon^ which the county court judge could find 
that in breaking it the deceased man was guilty 
of “ serious and wilful misconduct n within the 
meaning of sect. 1, sub-sect. 2 (c), of the Act. 

Bist r. London and South Western Ry. Co.. 

[ 1907] A. C. 209 ; 76 L. J. K.B. 703 ; 96 L. T. 

7$0; 23T.L.R. 171— H. L. 

See also No, 252* - 


(q) Undertakers. 

329 . “ Ancillary or Incidental”*— Servant of 
Contractor — Workmen's Compensation Act , 
1897 (60 & 61 Viet. c. 37), ss. 4, 7.]™ A workman 
was, at and prior to his death, in the employment 
of railway signal makers. While he was at work 
fitting signal wires on the Edinburgh Suburban 
Railway he was knocked down by a passenger 
train and killed. The respondents were making 
new sidings and a new connection with their 
main line on the said railway, of which they 
were the owners, and they had employed the 
railway signal makers to fit up new signals in 
connection with the sidings. 

Held— that the respondents were in terms 
of sect. 4 of the Workmen’s Compensation Act, 
1897, liable as undertakers ; that the deceased 
was employed on the railway, and that his work 
was not merely ancillary and incidental, but 
was part of, or process in, the business carried on 
by the respondents. 

Burns v. North British Ry. Co., (1900) 2 F. 

[629 — Ct. of Sess. 

330 . “ Ancillary or Incidental to ” Trade or 
Business — Workmen's Compensation Act , 1897 
(60 & 61 Viet. c. 37), ss, 4, 7.] — The appellants 
carried on business as manufacturers and 
dealers in feeding stuffs and chemical manures. 
There was a considerable amount of carting to 
and from their works, both to bring material 
which they had purchased to the works for 
manufacture and to take out goods after manu- 
facture. For this work they did not use carts 
and horses of their own, but contracted with a 
carting company. The respondent was a carter 
who was in the employ of such a carting company 
regularly and practically daily engaged in the 
appellants’ work under directions of their fore- 
man, and while so engaged was injured. 

Held — that the appellants’ works were a 
factory, and the appellants undertakers in the 
sense of the Factory and Workshops Act, and of 
the Workmen’s Compensation Act, 1897 ; that 
the work upon, which the respondent was engaged 
was not ancillary or incidental to, but was part of 
the trade or business carried on by the appellants, 
and that they were liable in compensation to the 
respondent. 

Bee v. Ovens & Sons, (1900) 2 F. 439— Ct. of 

JSess. 

331 . Sub- Contractor — Workmen's Compensa- 
tion Act , 1897 (60 & 61 Viet. c. 37), 4, 7.]— 

A builder contracted with a building owner to 
construct a building. The builder entered into 
a sub-contract with the respondent which pro- 
vided that the respondent should execute the 
whole of the painting work of the building. A 
workman, while in the employ of the respon- 
dent, and engaged in painting the building, fell 
from a scaffolding and was killed. The widow 
of the deceased now claimed compensation 
against the respondent. 

Held— that the respondent, being a sub-con- 
tractor, was not an “undertaker” within the 
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meaning of the definition in sect. 7 (2) of the j 
Workmen’s Compensation Act, 1897, and that, : 
therefore, the appellant was not entitled to 
recover compensation against him. 

Cass i\ Butler. [1900] 1 Q. B. 777 : 69 L. J. 

[Q. B. 362 ; 64 J. P. 261 ; 4S W. E. 309 ; 82 
L. T. 182 ; 16 T. L. E. 227— C. A. 

Overruled by Cooper and Crane v. Wright , I 
No. 845, infra. j 

332 . Sub- Contractor — Workmens Compensa- 
tion Act , 1897 (60 & 61 Viet. e. 37), ss. 4, 7.] — 
A builder contracted with the Warrington 
Guardians to build a workhouse infirmary. He 
sub-let the plumbing work of the building to W. 
A workman employed by W. was at work on a ! 
scaffolding on some of the plumbing work when ' 
the scaffolding gave way and he fell and was 
killed. The deceased's widow claimed compen- 
sation against the builder, who thereupon claimed 
to be indemnified by W., under sect. 4 of the 
Workmen’s Compensation Act, 1897. 

Held — that W., the sub-contractor, was not ! 
an “ undertaker ” within sect. 7 of the Act, and. j 
therefore, was not liable to indemnify the builder j 
under sect. 4 of the Act. 

Cass v. Butler ([1900] 1 Q. B. 777 : 69 L. J. 
Q. B. 362 ; 64 J. P. 261 ; 48 W. R. 309 ; 82 L. T. 
182 ; 16 T. L. R. 227— C. A., supra') followed. 

Cooper r. Davenport, Winstanley third 
[party, (1900) 16 T. L. R. 266— C. A. 

333 . Person supplying Labour to Firm putting 
up Few Building on their own Premises — Work- 
meids Compensation Act , 1897 (60 & 61 Viet, j 
c. 37), s. 7, mbs. 2.]— A building was being 
built on B. & Co.’s land from the plans of their 
own architect, and under the supervision and 
control of their own foreman ; they wanted 
labour for the building, and went to the appel- 
lant to supply it, which, under an agreement 
with them, he did. The deceased, who was one 
of the bricklayers so supplied by the appellant, 
fell from a scaffolding while at work on the 
building, and was killed. 

Held — that B. k Co. were the only persons 
who came within the definition of undertakers in 
sect. 7, sub-sect. 2, of the Workmen's Compensa- 
tion Act, 1897. 

Perciv^l r. Garner, [1900] 2 Q. B. 406; 69; 

[L. J. Q. B. 824; 64 J. P. 500; 16 T. L. R. 

396— C. A. 

334 . u Employer ” — Workmen's Compensation 
Act, 1897 (60 & 61 Viet. e. 37), ss. 4, 7.]— A 
workman, who was a blacksmith or fitter, was at 
the time of his death in the employment of the 
respondent, an iron founder and forger, and in 
the course of his employment as a workman to 
the respondent was engaged in certain soap 
works repairing from a scaffolding certain 
steam-pipes connected with the soap vats, when 
he fell from the scaffolding and was killed. ^ His 
widow claimed compensation under the Work- 
men's Compensation Act, 1897, from the 
respondent. 


Held (Ld. Trayner dissenting) — that though 
the respondent was an employer he was not an 
undertaker as defined by the Act, and was not 
liable to the claimant. 

Malcolm r. MAIillan. (19uo) 2 F. 525— Ct. 

[of Sess. 

335 . Scaffolding — Wo rime ids Compensation 
Act, 1897 (60 & 61 Viet. c. 37). s. 7, sub-s. 2.) — 
In an arbitration under the Workmen’s Compen- 
sation Act, 1897, it appeared that a firm of 
builders had undertaken to build a theatre, and 
that the building owners, under powers reserved 
to them in the contract, had placed a substantial 
portion of the work, including the fixing of a 
ceiling and the erection of a proscenium, in the 
hands of a firm of decorators. A workman in 
the employment of the decorators, while work- 
ing on a scaffolding erected by the builders, and 
while engaged in painting the ceiling of the 
theatre (the building being over 30 feet in 
height), accidentally fell to the floor and was 
killed. In proceedings against the decorators : — 

Held — that the employment of the deceased 
man was an employment to which the Act 
applied, and that the respondents were under- 
takers within the Act. 

Mason r. A. R. Dean, Ld.. [1900] 1 Q. B. 770 ; 

[69 L. J. Q. P>. 358 : 64 j. P. 244 ; 48 W. R. 

353 ; 82 L. T. 139 ; 16 T. L. R. 212— C. A. 

336. Factory — Engineers — Trial of Machinery 
erected by Engineers — Workmen s Compensation 
Act, 1897 (60* & 61 Viet. c. 37), s. 7.] — The 
respondents were engineers and machinists who 
had substantially completed the erection of 
certain ice-making, refrigerating, and other 
machinery in the premises of a cold storage and 
ice company. A *• preliminary run of the plant ” 
was in the course of being made when, while one 
of the respondents’ employees was engaged in 
the work, he was killed. 

Held — that, assuming that the machinery by 
itself was a factory, it did not constitute a factory 
in the occupation of the respondents within the 
meaiiing of the Workmen’s Compensation Act, 
1897, and they were, therefore, not liable for the 
workman’s death. 

Purves v. Sterne & Co., Ld., (1900) 2 F. 887— 

[Ct, of Sess. 

337 . Ship not a “ Dock" —Shipping Agents— 
Factory and Workshop Act, 1895 (58 k 59 Viet. 
c. 37), s. 23 (1)— Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), s. 7.]— The appellant's 

i husband was a workman in the employment of 
| the respondents, who were shipping agents, and 
| had contracted with the owners of a ship lying 
| at the Old Dock, Leith Harbour, to load her. 
j The workman fell into the hold of the vessel 
and was killed, in consequence of his having 
overbalanced himself while dragging after him 
a barrow-load of goods which he had wheeled 
from the wharf. His widow claimed compensa- 
tion against his employers. 

Held — that the ship was not a dock for the 
purposes of the Workmen’s Compensation Act, 
1897, and that the respondents in performing 
what was merely porterage from the quay to the 
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ship could not be reasonably held to be the 
“ occupiers ” either of the dock or the ship, any 
more than a passenger walking on board, or a 
porter carrying his luggage, nor were they 
“ undertakers” in the sense of sect. 7 (1) of the 
Act, and that the respondents were not liable. 

Brttce v . Henry & Co., (1900) 2 F. 717— Ct. of 

[Sess. 

338. Factory of Third Person — Workmen's 
Compensation Act , 1S97 (60 & 61 Viet. c. 37), 
s. 7.]— Sect. 7, sub-sect. 1, of the Workmen’s 
Compensation Act, 1897, which provides that 
the Act shall apply only to employment by the 
undertakers “ on or in or about a . . . factory,” 
applies only to a factory ocaupied by the 
employer where he carries on his business, and 
does not include a factory beloDging to a third 
person to which the workman is sent on his 
employer’s business. 

Francis v . Turner Brothers, [1900] 1 Q. B. 

[478 ; 69 L. J. Q. B. 182 ; 64 J. P. 53 ; 48 

W. R. 228 ; 81 L. T. 770 ; 16 T. L. E. 105— 

C. A. 

339. “ Factory ” — Gas-engine for driving 
Grindstone — Workmen's Compensation Act, 1897 
(60 & 61 Viet. c. 37), s. 7 — Factory and Work- 
shop Act , 1878 (41 & 42 Viet. c. 16), s. 93, 
$ub-s. 3.] — A workman was employed in a stone- 
dressing yard. The stones were dressed by 
manual labour. The employer had a small 
gas-engine on the premises for the purpose of 
driving a grindstone on which the tools used by 
the workmen were sharpened from time to time. 
No other mechanical power was used in or upon 
the premises. The workman while engaged in 
dressing stones was accidentally struck on the 
left eye by a piece of metal from a chisel, and 
was so severely injured that his eye had to be 
removed. 

Held — that the employer was an undertaker 
within the meaning of the Workmen’s Compen- 
sation Act, 1897, and that the premises were a 
“ factory ” within the meaning of the Act. 

Petrie r. Weir, (1901) 2 F. 1041— Ct. of Sess. 

340. Workmen's Compensation Act , 1897 (60 & 
61 Viet. c. 37), ss. 4, 7.]— A building was being 
constructed, at the time an accident happened 
to a workman, by W. on his own ground and for 
his own behoof, the mason and joiner work 
being executed by his own men. The work- 
man who was injured by the accident was 
employed, not by W., but by a firm of plas- 
terers who had contracted with W. to execute 
the plaster work. 

Held ( dubitante Lord Justice-Clerk)— that as 
W. had contracted with the firm of plasterers 
for the execution of the plaster work upon the 
budding, he was the “undertaker” within the 
meaning of the Workmen’s Compensation Act, 
1897, and was liable in respect of the injuries to 
the workman. 

Stalker r. Wallace, (1901) 2 F. 1162— Ct. of 

[Sess. 


341. Factory — Loading Ship from Quay by 
Machinery — Workmen's Compensation Act , 
1897 (60 & 61 Viet, c . 37), s. 7 — Factory and 
Workshop Act , 1895 (58 & 59 Viet. <?. 37), 5. 23, 
sub-s. 1.] — The appellants were coal shippers.. 
The respondent met with an accident, in respect 
of which he claimed compensation, in the course 
of his employment as one of a gang of men 
employed by the appellants for the purpose of 
unloading coal from trucks into ships lying 
alongside the quay. The county court judge 
found that the appellants were by their servants 
for the period of two days, during which the 
accident happened, in sole possession and control 
of the machinery by means of which the coal 
was unloaded from the trucks and shot into 
the .ships. It was not disputed that it consti- 
tuted under the circumstances a factory within 
the meaning of the Workmen’s Compensation 
Act, 1897. 

Held — that the appellants were, upon the 
finding of the county court judge, clearly per- 
sons using the machinery in question for the 
purposes mentioned in clause (a) of sect. 23, 
sub-sect. 1, of the Factory and Workshop Act, 
1895, and were occupiers of a factory within the 
latter part of the sub-section, and were therefore 
undertakers. 

Carrington v. Bannister & Co., [1901] 1 

[Q. B. 20 ; 70 L. J. Q. B. 31 ; 83 L. T. 457— 

C. A. 


342. “ Actual Use ” of a Dry Dock — “ Fac- 
tory ” — tl Arising out of and in the Course of ” — 
Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), s. 7, sub-ss. 1, 2 — Factory and Work- 
shop Act, 1895 (58 & 59 Viet. o. 37), 5. 23, sub - 
s. 1.] — The respondents were ship repairers at 
Hartlepool, where they had a place of business, 
which they called a “ manufactory for the repair 
of ships,” having no water frontage. When 
employed to repair a vessel which required to be 
dry-docked, they hired a dock from the North 
Eastern Railway Company in Hartlepool. They 
hired a dry dock, and were cleaning or repairing 
a vessel in it, when a labourer employed by them 
on this job met with personal injury by an 
accident. He slipped off a sort of gangway, fell 
into the dock, and was killed. 

Held — that the dock was a “factory ” within 
the meaning of the Workmen’s Compensation 
Act, 1897, s. 7, because it was a dock 1!b which 
some “ provision of the Factory Acts is applied 
by the Factory and Workshop Act, 1895”; 
that the respondents were “undertakers” as 
defined by sect. 7 of the Workmen’s Compensa- 
tion Act, 1897, because they had at the time the 
“actual use and occupation” of the dock; and 
that the accident was one “ arising out of and in 
the course of ” the workman’s employment. 

Flowers v. Cha?nbers ([1899] 2 Q. B. 142 ; 68 
L. J. Q. B. 648 ; 47 W. E. 513 ; 80 L. T. 834 ; 15 
T. L. E. 352 — C.A.,No. 184, supra) disapproved. 

Merrill v. Wilson ([1901] 1 Q. B. 35 ; 70 L. J. 
Q. B. 97 ; 65 J. P. 53 ; 49 W. R. 161 ; 83 L. T, 
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490 ; 17 T. L. R. 49— C. A., No. 343, infra) \ 
approved. 

RAINE r. JOBSON & Co., [1901] A. C. 404 ; 70 

[L. J. K. B. 771 ; 49 W. R. 705 ; 85 L. T. 141 ; 

17 T. L. R. 627— H. L. (E.). 

343. “ Actual Used' of a Dock — “Plant ” — 
Workmen? s Compensation Act , 1897 (60 & Cl 
Viet. c. 37), s. 7, sub-ss. 1, 2 — Factory and 
Workshop Act, 1895 (58 & 59 Viet. c. 37), s. 23, 
sub~s. l.J— A steamship belonging to the respon- 
dents was moored alongside of a quay for the pur- 
pose of discharging her cargo of cattle into lighters. 
The respondents acted as their own stevedores 
for the purpose of unloading their ship. The 
deceased man was at the time of the accident 
employed by them in unloading, and, while 
engaged with others in placing a gangway from 
the quay side to the ship for the purpose of going 
on board and commencing the work of discharg- 
ing, tripped against something on the quay side, 
and, falling over the side, was so crushed between 
the quay and the ship that he died. The gang- 
way was not used for the purpose of unloading, 
but merely as an access from and to the ship. 
It was not disputed that the quay on or about 
which he was so employed was a u factory ” for 
the purpose of the Workmen’s Compensation 
Act, 1897. 

Held — that the respondents had the “ actual 
use ” of part of the quay at the time the accident 
happened within the meauing of the Factory 
and Workshop Act, 1895, s. 23, sub-s. 1, and 
therefore they were “ undertakers ” in respect of 
a “factory” within the meaning of the Work- 
men’s Compensation Act, 1897, and liable to 
compensate the dependants of the deceased. 

Held, also, that the gangway was not 
“plant” used in the process of unloading the 
ship to the quay within sect. 23, sub-sect. 1 (a), 
of the Factory and Workshop Act, 1895. 

Merrill r. Wilson, Sons & Co., Ld., [1901] 

[1 Q. B. 35 ; 70 L. J. Q. B. 97 ; 65 J. P. 53 ; 

49 W. R. 161 ; 83 L. T. 490 ; 17 T. L. R. 49— 

C. A. 

344. “ Work Ancillary or Incidental to” Busi- 
ness — Employment “ on or in or about ” a Factory 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), ss. 4, 7.J— A carter in the employment 
of the Glasgow and South Western Railway Com- 
pany was lifting goods with his lorry front C. & 
Cols premises, to be carted to the railway station 
and thence conveyed to London. The premises 
were occupied by C. & Co. as sausage works. The 
carter was standing on the opposite side of the 
street, close to C. & Co.’s premises, the street 
being 324' feet broad from kerb to kerb. ^ While 
engaged in this work the carter got jammed 
between his own lorry standing close to it, and 
sustained injuries from which he ultimately 
died. 

Held— that C. & Co. were the “under- 
takers” of the work in which the carter was 
engaged at the time of the accident within the 
sense of the Workmen’s Compensation Act, 1897 ; 


that the work in which the carter was engaged 
at the time of the accident was part of the trade 
or business carried on by C. A Co., and was not 
merely ancillary or incidental thereto ; and that 
the accident to the carter occurred “ on or in or 
about” C. & Co/s factory in the sense of the 
Workmen’s Compensation Act, 1897. 

Powell v. Brown ([1899] 1 Q. B. 157 ; 68 
L. J. Q. B. 151 ; 47 W. R. 145 : 79 L. T. 631 ; 15 
T. L. R. 65 — C. A., No. 208, supra) followed. 

Bee v. Ovens <$* Sons ((1900) 2 F. 439, No. 330, 
supra) and Greenhill v. Caledonian By. Co. 
((1900) 2 F. 736, No. 35, supra) followed. 

M'Govern v. Cooper & Co., (1902) 4 F. 249 — 

[Ct. of Bess. 

345. Sub- Contractor — Right of Contractor to 
be Indemnified by Sub- Contractor — Workmen's 
Compensation Act, 1897 (60 & 61 Viet. c. 37), 
as. 1, 4, 7.]— A building was being constructed for 
B. & Co. by the appellants, a firm of builders. 
The appellants contracted with the respondent 
to supply slates for the roof and perform the 
work of completing the roof. The respondet, 
in his turn, employed a labourer to convey the 
slates to the roof by means of a hoist or lift, and 
in the course of that employment the lift broke 
and caused the labourer fatal injuries. His 
widow having recovered compensation under the 
Workmen’s Compensation Act, 1897, from the 
appellants, the appellants claimed to have a right 
of indemnity against the respondent, who was 
the actual employer. 

Held, by the Earl of Halsbuiy, L.C., and 
Lords Shand and Davey (Lords Brampton and 
Robertson dissenting)— that the respondent was 
an “ undertaker,” and would have been liable 
under the general provisions of the Workmen’s 
Compensation Act, 1897 ; and that the appel- 
lants were entitled to be indemnified by the 
respondent. 

Cass v. Butler ([1900] 1 Q. B. 777 ; 69 L. J. 
Q. B. 362 ; 64 J. P. 261 ; 48 W. R. 309 ; 82 
L. T. 182 ; 16 T. L. R. 227— C. A., No. 331, supra) 
overruled. 

Cooper and Crane v. Wright, [1902] A. C. 

[302 ; 71 L. J. K. B. 642 ; 51 W. R. 12 ; 8G 
L. T. 776 ; 18 T. L. R. 622— H. L. (E.) 

348. Factory — Coal Dealer supplying Ship in 
Harbour — Workmen's Compensation Act, 1897 (60 
& 61 Viet. c. 37), s . 7.]— A dealer in coal, who has 
contracted to supply a ship with coal free on 
board at a harbour, at a particular berth, sending 
it from his own premises to the place where it is 
required by the buyer, whether on contract or 
otherwise, is not the occupier of the dock or quay, 
or any part of it, and therefore not an “ under- 
taker” within the meaning of sect. 7 of the 
Workmen’s Compensation Act, 1897. 

Stewart v. Darngayil Coal Co., Ld., (1902) 
[4 F. 425— Ct. of Sess- 

347. Quay — “ Actual Use"— Workmen's Com . 
pensation Act, 1897 (60 & 61 Viet. c. 37), s. 7 
Factory and Workshop Act , 1895 (58 & 59 Viet. 
c. 37), s. 23, subs. 1.]— A quay porter was 

26 — 2 
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accidentally killed on one of the quays of the 
Mersey Docks while employed in discharging a 
cargo "of wheat, of which 'the defendants were 
consignees, from a vessel of which they were the 
owners. The deceased was one of a gang of men, 
and his duty was to receive the wheat on the 
quay and pile it in a shed. 

Held — that the defendants had sufficient use 
of the quay to constitute them owners of a 
factory within the meaning of the Workmen’s 
Compensation Act, 1897, s. 7, and as they had 
the “ actual use ” of a portion of the quay within 
the meaning of sect. 23 of the Factory and Work- 
shop Act, 1895 ; and that the defendants were 
Liable as “ undertakers.” 

Merrill v. Wilton, Sons $• Co Ld. ([1901] 1 
Q. B. 35 ; 70 L. J. Q. B. 97 ; 65 J. P. 53 ; 49 
W. R. 161 ; 83 L.T.490; 17 T. L. R. 49— C. A., 
Ho. 343, supra') followed. 

Hainsborough r. Ralli Brothers, (1902) 18 
[T. L. R. 21— C. A. 

348. Ship lying in Dock — “ Actual Use or 
Occupation ” — Contractors Painting and Plumb- 
ing Ship — Xon-er elusive Occupation — u Under- 
takers ” — Factory and Workshop Act , 1895 (58 
& 59 Yict. c. 37), s. 23, subs. 1 — Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), s. 7, 
subs. 2.] — A transport was lying in the Royal 
Albert Dock alongside a wharf and being made 
ready for a voyage. The defendants were doing 
the painting and plumbing work, and one of the 
partners stated that they were contractors for 
that work, and were in possession of the ship so 
far as was necessary for the work that they had 
contracted to do. All that appeared on the 
evidence as to occupation by others was that the 
owners of the ship had control for other purposes 
by means of the sailors who were on board. 
The workman who was injured was employed in 
painting the booby-hatch. 

Held — (1) that there was evidence that the 
defendants were occupiers of a factory within 
the meaning of the Workmen’s Compensation 
Act, 1897. Maine v. Jobson 4* Co. ([1901] A. C. 
404 ; 70 L. J. K. B. 771 ; 49 W. R. 705 ; 85 L. T. 
141 ; 17 T. L. R. 627— H. L. (E.), Ho. 342, 
supra) followed, notwithstanding that the de- 
fendants had not exclusive possession of the 
ship ; and (2) that the defendants were under- 
takers withia the meaning of the Act. 

Bartell r. W. Gray & Co., [1902] 1 K. B. 

[225 ; 71 L. J. K. B. 115 ; 66 J. P. 308 ; 50 

W. R. 310 ; 85 L. T. 658 ; 18 T. L. R. 70- C. A. 

349. Indemnity — Construction of Building — 
Sub- Contractor an Undertaker — Indemnity' by 
Sub- Contract or — Workmen's Co mpemation Act , 
1897 (60 <5c 61 Viet, c. 37), ss. 4, 7.]— In the case 
of the construction of a building, a 11 sub-con- 
tractor” may be an undertaker” in respect of 
that part of the building which he has under- 
taken t o construct. If he supplies labour (though 
not materials) for work on a substantial ,pa$ of 
the building, he is an “ undertaker,” 


The defendants, having undertaken to construct 
a house, made a sub-contract with the third 
party to do the whole of the plastering work for 
a fixed sum, he supplying all the labour, but no 
materials. A workman employed by the sub- 
contractor in the work of plastering was injured 
by accident and recovered compensation from 
the defendants under the Workmen’s Compensa- 
tion Act, 1897. 

Held — that the sub-contractor was himself 
an undertaker, who would have been liable to 
pay compensation to the workman, and that he 
was liable to indemnity the defendants, under 
sect. 4 of the Act. 

Cooperand Crane v. Wright ([1902] A. C. 302 ; 
71 L. J. K. B. 642 ; 51 W.R. 12 ; 86 L. T. 776 ; 
18 T. L. R. 622 — H. L., No. 345, suprai) applied. 

Wagstaff r. Perks & Son, Frith third 
[PARTY, (1903) 51 W. R. 210 ; 87 L. T. 558 ; 

19 T. L. R. 112— C. A. 

350. Sub- Contractor for Supply of Scaffolding 
— Indemnity — Liability of Sub- Contractor — 
Workmen's Compensation Act , 1897 (60 & 61 Viet, 
c. 37), ss. 4, 7.] — A builder, who had contracted 
to paint the outside of a building which exceeded 
30 feet in height, entered into a sub-contract 
with another person for the supply, fixing, and 
removal of scaffolding for the purpose of carry- 
ing out the work. The painting having been 
finished, the sub-contractor’s workmen proceeded 
to remove the scaffolding, and, while engaged 
upon that work, one of them met with an acci- 
dent which caused his death. The deceased 
man's dependants having been awarded compen- 
sation under sect 4. of the Workmen’s Compensa- 
tion Act, 1897, against the principal contractor : — 

Held — that the supply, fixing, and removal of 
the scaffolding was an essential part of the w r ork 
of repair, and that therefore the sub -contractor 
was an . “ undertaker ” within the meaning of 
sect. 7 (2), and consequently liable to indemnify 
the principal contractor under sect. 4 of the 
Act. 

McCabe and Others v. Jopling- and 
[Another, [1904] 1 K. B. 222 ; 73 L. J. K. B. 
129 ; 68 J. P. 121 ; 52 W. R. 358 ; 89 L. T. 624 ; 

20 T. L. R. 119—0. A. 

351. u Persons having actual Use or Occupa- 
tion of a Warehouse ” — Factory and Workshop 
Act , 1901 (1 Edw. 7, c. 22), 104— Workmen's 
Compensation Act , 1897 (60 & 61 Viet. c. 37), 
s. 7 (2).] — The respondents contracted with the 
Government to erect certain pigeon-holes upon 
the upper floor of a warehouse which had just 

; been built within the precincts of Woolwich 
! Dockyard by other contractors. A workman 
who, with other men, was employed by the 
respondents upon that work was killed by an 
accident arising out of and in the course of his 
employment. At the time when the accident 
happened the lower floor of the warehouse was 
already used by the Government for the storage 
of military accoutrements ; the foreman and two 
workmen of the contractor for the building 
| were working on the upper floor ; and the 
! Government by their own men were fixing 
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hydraulic cranes at each end of the upper i 
floor. The Government clerk of the works was 
in charge of the work to see that the men did 
their duty and that the contractors complied 
with the specifications. The warehouse was i 
locked and unlocked by the person in charge of 1 
the dockyard, and the keys were kept by the 
man at the gates. Upon a claim by the wife of I 
the deceased man for compensation : — j 

Held — that the respondents had the actual 
use or occupation of the warehouse so far as was 
necessary to enable them to execute the work 
they had contracted to do, and that they were 
therefore occupiers of a factory within the mean- 
ing of sect. 4 of the Factory and Workshop Act, 
1901; and consequently “ undertakers*’ within 
sect. 7 (2) of the Workmen’s Compensation Act, 
1897. 

Dartell v. Gray $ Co. ([1902] 1 K. B. 
225; 71 L. J. K. ’ B. 115; 66 J. P. 308; 50 


store and was therefore not liable to pay com 
pensation under the Act of 1897. 

Ramsay r. Mackie, (1905) 7 F. lofi— Ct. of 

[Se.-s. 

354. “ Factor a ” — Occupied kg Strangers— 
“ j Engineering Work ” — Workmen 1 * Compensation 
Act , 1897 (fit) Ac 61 Viet. c. 37), ,s\ 7.1 — A work- 
man employed by boiler makers was injured 
while repairing a boiler in a mill belonging to a 
third person. His work was all being done by 
hand, and no mechanical power was at the time 
being used on the premises. 

Held — ( 1) that as the mill was not a factory 
occupied by his employers, it was not a factory 
in respect of which they were undertakers within 
the meaning of the Act ; and (2) that he was 
not engaged upon an “ engineering work.” 

Cooper and Greig r. Adam, (1905) 7 F. 681— 

FCr. of Sess. 


W. R. 310 ; 85 L. T. 658 ; 18 T. L. R. 70— C. A., 
No. 348, supra) followed. 

Weaving r. Kiric and Randall, [1904] 1 

[K. B. 213 ; 73 L. J. K. B. 77 ; 68 J. P. 91 ; 

52 W. R. 209 ; 89 L. T. 577 ; 20 T. L. R. 152— 

C. A. 

352. u Workman ” — Seaman — Ship in Bock — 
Workmen's Compensation Act, 1897 (60 k 61 Viet. 
c. 37), s. 7.] — A ship, having finished taking in 
bunker coal in a dock for a voyage, moved out 
to a buoy in the dock preparatory to proceeding : 
to sea on the following morning. While the 
ship was at the buoy, a seaman who was engaged 
in cleaning out a hold for the reception of cargo 
met with an accident which resulted in his death. 
The seaman’s widow took proceedings to recover 
compensation under the Workmen’s Compensa- 
tion Act, 1897. 

Held — that the employment was not one to 
which the Act applied, the shipowners not being 
“ undertakers” in respect of the dock, although 
the dock was a ‘ i factory.” 

Decision of the C. A. ([1904] 1 K. B. 510 ; 73 ; 
L. J. K. B. 202 ; 68 J. P. 213 ; 52 W. R. 323 ; 90 j 
L. T. 142 ; 20 T. L. R. 255) reversed. 

Maine v. Jokson ([1901] A. C. 404; 70 L. J. 
K. B. 771 ; 49 W. R. 705 ; 85 L. T. 141-H. L., 
No. 342, supra) distinguished. 

The Houlder Line, Ld., r. Griffin, [1905] 

[A. C. 220: 74 L. J. K. B. 466 ; 53 W. R. 609 ; 

92 L. T. 580 ; 21 T. L. R. 436 -H. L. (E.) 

353. “ Warehouse'' — Purchaser removing 
Goods stored in a Warehouse — Workmen's Com- ■ 
pensation Act , 1897 (60 & 61 Viet. c. 37), s. 7 (1) 
(2).] — A. purchased a large quantity of peas i 
which formed part of a still larger quantity lying , 
in bulk in a store belonging to a warehouseman, j 


355. " Factor g" — Ship in I)rg Dock — Itepairs 
I — Actual Use or Occupation — Workmen’s (\m- 
! pensation Art. 1897 (60 A 61 Viet. e. 37), s. 7, 

| suh-ss. (1) (2).] — A shipwright employed in his 
i ordinary duties on board a ship lying in a dry 
| dock is not within the provisions of the Work- 
I men’s Compensation Act, 1897, and is not entitled 

i to compensation under that Act for injuries 
! received in the course of such employment, his 
employers not being “ occupiers ” of a “ factory,” 
and therefore not “ undertakers ” within the 
meaning of that Act. 

Houlder Line, Ld.v. Griffin. ([1905] A. C. 220 ; 
74 L. J. K. B. 406; 53 W. R. 609; 92 L. T. 
580 ; 21 T. L. R. 436 — H. L„ No. 352, supra) 
discussed and explained. 

Smith v. Standard Steam Fishing Co. (No. 356, 
infra ) followed. 

Burdon v. Gregson A Co. ((1906) 95 L. T. 45 — 

[C. A. 

356. Ship in Wet Dock — “ Actual Use and 
Occupation ” — Workmen's Compensation Act , 
1S97 (60 & 61 Viet. e. 37), s. T.j — A workman 
was employed by the owners of a steam trawler 
in effecting repairs on boaid of her. The trawler 
was at the time moored to the jetty of the fish 
dock at Grimsby, being fastened by her fore rope 
to the jetty, and by her aft rope to other trawlers 
which were lying alongside of her. Her bow 
touched the jetty, and the workman went on 
board of her by stepping from the jetty on to 
her. The crew were engaged in unloading the 
fish. While working on board of her the work- 
man was injured by an accident arising out of 
and in the course of his employment. 

Held — that the owners of the trawler were 
not the occupiers of the dock, and therefore were 
not the “ undertakers ” v ithin sect. 7 of the 


The store was admittedly a “warehouse.” A Workmen’s Compensation Act, 1897, and that 
carter in A.’s employ was killed by the fall of a they were not liable to pay compensation under 
bag while taking delivery (under a delivery order) the Act. 

of the purchased peas. ^ Houlder Line v. Griffin, ([1905] A. C. 220 ; 

Held — that A. was not an “occupier” of the 74 L. J. K. B. 466 ; 53 W. R. 609 ; 92 L. T. 
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580 : 21 T. L. R. 436 — H. L. } No. 352, supra) 
applied and discussed. 

Smith i\ The Standard Steam Fishing Co. 
[Ld., [1906] 2 BL. B. 275 ; 75 L. J. K. B. 640 ; 
54 W. R. 582 : 95 L. T. 42 ; 22 T. L. R. 578— 

C. A. 

357. Dock — Factory — Actual Use or Occupa- 
tion of Dock — Workmen's Compensation Act, 1897 
(60 & 61 Yict. c. 37), s. 7.]— The defendants 
were the tenants of a small hut in a dock, and 
they supplied horses, men, and gear for haul- 
ing railway wagons loaded with coal for ships 
using the dock from the railway sidings to the 
quay where the ships lay. One of the men 
in the employment of the defendants, while 
engaged in hauling a wagon to the quay 'with 
coal belonging to the plaintiffs’ ship, fell, and 
the wagon went over his foot. He took proceed- 
ings against the plaintiffs under the Workmen’s 
Compensation Act, 1897, and a third party 
notice was served on the defendants. An award 
of compensation having been made in his favour, 
the plaintiffs brought an action claiming an 
indemnity from the defendants under sect. 4. 

Held — that the defendants had the actual 
use or occupation of the dock, which was a 
factory, for the purpose of carrying on their 
business there, and were 'therefore the occupiers 
thereof, and so were “undertakers,” and liable 
to indemnify the plaintiffs under sect. 4. 

Pacific Steam Navigation Co. v. Pugh & 
[SON, (1907) 23 T. L. It. 622— C. A. 
See also Nos. 185, 188, 201. 

(r) Workman. 

358. Independent Contractor — Claim by — 
Undertaker— -Workmen's Compensation Act , 1897 
(60 & 61 Yict. c. 37), s. 4.] — An independent 
contractor who personally takes part in work 
which he has contracted to do for an “ under- 
taker” has no claim against him under sect. 4 of 
the Workmens Compensation Act, 1897, in 
respect of injuries sustained by him in the course 
of his work (Ld. Young dissenting.) 

M’Gregor v. Dansken, (1899) 1 F. 536 ; 36 

[S. L. R. 393— Ct. of Sess. 

359. Sub- Contractor — Workmens Compensation 
Act , 1897 (60 & 61 Yict. c. 37), s. 1 (1).]— The 
applicant for compensation contracted with the 
respondent to supply labour and tools for the 
purpose of carrying out the bricklaying work 
on a certain building for the sum of £160. As 
the work proceeded payments on account were 
marie of about 75 per cent, of the value of the 
work done. The applicant while working upon 
the building as a foreman bricklayer was injured 
by accident. 

Held— that there was no evidence that the 
applicant was anything other than a contractor, 
and was therefore not within the Workmen’s 
Compensation Act, 1897, which is confined to 
workmen. 

Simmons -t\ Faulds, (1901) 65 J. P. 371 ; 17 
[T, L. R. 352— C. A, 


360. Contractor — Workmen's Compensation 
Act, 1897 (60 & 61 Viet. c. 37), ,5. 7 (2).]— The 
applicant for compensation was a quarryman 
who was employed by the defendants under a 
written agreement on the terms that he should 
be paid so much for every ton of material which 
he worked. His tools were found for him, and 
he used to hire the men who worked under him 
and discharge them. Having a misgiving as to 
whether he was within the Workmen’s Compensa- 
tion Act, 1897, he gave notice to determine his 
employment, and took the opportunity of stipu- 
lating that he should be entitled to compensation 
in the event of an accident, and then proceeded 
to work on those terms. 

Held — that there was evidence justifying the 
county court judge in finding that the applicant 
was a workman within the Act. 

Evans v. Penwyllt Dinas Silica Brick Co., 
[(1902) 18 R. P. C. 58—0. A. 

361. Contractor or Workman — Workmen’s 
Compensation Act, 1897 (60 & 61 Yict. c. 37), 
s. 7 (2).] — A man did work for the respondents 
under an agreement, by which he was to break 
steel and clear cinders, and be paid weekly by 
the ton. He had five or six men under him, 
whom he used to engage and discharge, and his 
average weekly earnings were £4. 

Held — that there was evidence to justify the 
I county court judge in finding that he was a 
“ contractor,” and not a “ workman.” 

Vamplew r. Parkgate Iron and Steel Co., 
[Ld., T1903] 1 K. B. 851 ; 72 L. J. K. B, 575 ; 
67 J. P. 417 : 51 W. R. 691 ; 88 L. T. 756 ; 19 
T. L. R. 421— C. A. 

363. Manager of Aline — Workmens Compensa- 
tion Act, 1897 (60 & 61 Yict. c. 37), s. 7, sub-s. 2.J 
— The certificated manager of a coal mine who 
was paid a salary of £400 a year, payable 
monthly, and was provided with a house rent 
free, was killed by an accident while employed 
in the mine. He did no manual labour. 

Held, affirming the decision of the county 
court judge, that he was not a “ workman ” 
within the Workmen’s Compensation Act, 1897. 

Simpson v. The Ebbw Yale Steel, Iron, and 
[Coal Co., Ld., [1905] 1 K. B; 453 ; 74 L. J. 
K. B. 347 ; 53 W. R. 390 ; 92 L. T. 282 ; 21 
T. L. R. 209— C. A. 

364. Milling Partnership — Partner working 
in Mine —Workmen's Compensation Act, 1897 
(60 & 61 Yict. e. 37), ss. 1, 7.] — A partner in a 
mine, by agreement with the other partners, 
worked at manual labour in the mine, for which 
he was paid weekly wages independently of any 
sum he was entitled to as a partner. While so 
working he was killed by an accident. 

Held— that he was not a “ workman ” within 
the Workmen’s Compensation Act, 1897, and that 
his widow was not entitled to compensation. 

Ellis r. Joseph Ellis & Co., [1905] 1 EL. B. 
[324 ; 74 L. J. K. B. 229 ; 53 W. R. 311 ; 92 
L. T. 718 ; 21 T. L. R. 1S2—0. A. 
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365. Man quarrying St one for Estate Purjmses 
— Workmen's Compensation Act , 1897 (60 & 61 
Viet. c. 37), s . 7.] — A landowner by his factor 
engaged a man to quarry stone for estate pur- 
poses. He was to be paid 5s. per day and might 
employ assistants to be paid through him at the 
same rate. He was told how much stone to get 
and where to get it, but might work at any part 
of the quarry indicated. He supplied some of 
the necessary tools. 

Held — that the man was a (t workman ” 
within the meaning of the Workmen’s Compensa- 
tion Act, 1897, and not a “ contractor.” 

Quaere , per Ld. McLaren, whether the land- 
owner was an “ undertaker 55 for the purposes of 
the Act. 

Paterson i\ Lockhart, (1906) 7 F. 954— 

[Ct. of Sess. 

366. Skilled Person employed in Bye and 
Chemical Works — Workmen's Compensation Act , 
1897 (60 & 61 Viet. u. 37), s. 7, sub-s. 2.]— A 
person, who had been educated at a university in 
England and had taken the degree of Master of 
Science, entered into the employment of a firm of 
manufacturers of dyes and chemicals for the term 
of five years at a salary beginning at £200 a year 
and ending at £260 in the fifth year, either of 
the parties being at liberty to cancel the agree- 
ment upon giving six months’ notice. The 
employee was to put at the disposal of the firm 
the entire results of his work, whether they led 
to improvements in the existing methods of 
manufacture or whether they concerned the 
production of new bodies, and the firm were to 
pay him a commission of 4 per cent, on the net 
profits of all such inventions, improvements, or 
discoveries as should in their opinion be of 
sufficient merit to justify a patent being taken 
out. There were clauses in the agreement 
requiring the employee to keep secret all affairs 
relating to the business. The employee was 
employed by the firm in sulphur colours, and he 
had to do certain manual labour in connection 
therewith. He was dressed as an ordinary work- 
man, and had to work among the chemicals 
like other workmen. He was paid monthly, but 
his name was not in the wages book. For five- 
sixths of his working time he was in the works, 
and for one-sixth in the laboratory. While so 
employed he met with an accident from which 
he died. His widow claimed compensation under 
the Workmen’s Compensation Act, 1897. The 
county court judge found that the deceased man 
was a “ workman ” within the Act, and awarded 
the widow compensation. 

Held, by Collins, M.R., and Cozens-Hardy, 
L.J. (Farwell, L.J., dissenting) — that the county 
court judge in so deciding had misdirected him- 
self upon the law applicable to the facts, the 
terms of the agreement of employment and the 
evidence all pointing to the conclusion that the 
deceased was not a workman, and they remitted 
the case to him for a new trial. 

Simpson v. Ebbw Yale Steel , Iron , and Coal Co. 
([1905] 1 K. B. 453; 74 L. J, K. B, 347 ; 53 


W. R. 390 ; 92 L. T. 282 ; 21 T. L. R, 209— C. A., 
No. 363, supj'a) applied. 

Bagnall v. Levinstein, Ld.. [1907] 1 K. B. 

[551 ; 76 L. J. K. B. 234 ; 96 L. T. 184 : 23 
T. L. E. 165—C. A. 

367. Motor Omnibus Driver supplied with 
Spanners , C fc. — Employers and Workmen Act , 
1875 (38 & 39 Viet. e. 90). s. 10 — Employers' 
Liability Act 1880 (43 & 44 Viet. 6*. 42), ,9. S.]~ 
The driver of a motor omnibus who is supplied 
with spanners and wrenches with which he is 
expected to put right, as far as he is able, any- 
thing that goes wrong with the omnibus upon 
its journey is a “ workman” within the meaning 
of sect. 10 of the Employers and Workmen 
Act, 1875, and so, also, within the meaning of 
sect. 8 of the Employers’ Liability Act, 1880. 

Cook v. North Metropolitan Tramways Co. 

( (1S87) 18 Q. B. D. 683 ; 56 L. J. Q. B. 309 ; 51 
J. P. 630 ; 56 L. T. 448 ; 57 L. T. 476 ; 35 W. E. 
577 — Div. Ct.) distinguished. 

Smith v. Associated Omnibus Co., Ld., [1907] 

[1 K. B. 916; 76 L. J. K. B. 574 ; 71 J. P. 

239 ; 96 L. T. 675 ; 23 T. L. E. 381— Div. Ct. 

2. Under Employers’ Liability Act, 1880, 

368. Employers' Liability Act. 1880, s. 1, 
sub-s. 3 — Order of Foreman — Evidence for the. 
Jury.] — The plaintiff was emplo 3 r ed by the 
defendant as a linoleum mixer, ami his duty was 
to work at a machine consisting of a box used for 
mixing certain ingredients, at the bottom of 
which was a pair of revolving blades. There 
was a wheel by which the machine could be 
stopped, but it was the almost constant practice 
of the men, including the foreman, not to stop 
the machine, but to take the mixture out while 
the blades were revolving. On the day of the 
accident the foreman ordered the plaintiff to mix 
some stuff in the machine, and having done this 
the plaintiff attempted to take it out and his 
right hand was caught and injured by tbe 
revolving blades. 

Held — that the meaning of this order was 
that the foreman intended that the plaintiff 
should work at the machine as it had been 
worked for some two and a half years, and that 
the judge had rightly left the case to the jury. 

Medway v. Greenwich Inlaid Linoleum 
[Co., Ld., (1898) 14 T. L. E. 291— C. A. 

369. Employers' Liability Act , 1880, s. 1, 
sub-s. 3 — Negligence of Person in Superintendence 
— j Evidence.’] — This was, an action brought under 
the Employers’ Liability Act, 1 880. The deceased 
man (a ganger) was in the employment of the 
defendant, who was a builder, and was acting 
under a foreman called Crossley. On the day of 
the accident Crossley told the deceased to assist 
his men in pulling down a small house. The 
deceased began to take down a matchboard 
partition, when the joists supporting the ceiling 
came down with the roof and killed him. 

The Court held that there was evidence of 
Crossley having given a negligent order, because 
the evidence showed that before giving the order 
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to pull down the house Crosslev ought to have 
examined the house and ascertained how the 
joists were fixed in the walls and supported, 
especially in view of the fact that the deceased 
was only a ganger and had had no experience in 
pulling down houses, and that this he had not 
done. 

Reynolds r. Holloway, (1898) 14 T. L. R. 551 

[ — C. A. 

370 . u Workman ” — Coal Mine — Independent 
Contractor — 'Liability of Mine Owner — Coal 
Mines Regulation Act, 1887 (50 & 51 Viet. e. 58) 
— Employers and Workmen Act , 1875 (38 & 39 
Yict. c. 90), 8. 10 — Employers ’ Liability Act , 
1880 (43 & 44 Yict. c. 42), s. 8.]— The owners of 
a mine employed a contractor to sink a shaft in 
their mine. A workman employed by the con- 
tractor was accidentally killed while engaged in 
the sinking of the shaft. Under sect. 51 of the 
Coal Mines Regulation Act, 1887, special rules 
had been made for the regulation of the mine, 
under which the manager was responsible for the 
control, management, and direction of the mine. 

In an action by the administratrix of the 
deceased workman against the owners of the 
mine : — 

Held— that the deceased was not a “work- 
man " in the service of the mine owners within 
the meaning of the Employers and Workmen 
Act, 1875, and that the mine owners were there- 
fore not liable under the Employers’ Liability 
Act, 1880. 

Marrow v . Flimsy and Broughton Moor 
[Coal and Fire Brick Co., Ld., [1898] 

2 Q. B. 588 ; 67 L. J. Q. B. 976 ; 79 L. T. 397 ; 

14 T. L. R. 583— C. A. 

; 

371 . Refect in Plant — Chartered Ship — Gang 
employed by Agent of Defendants — Employers' 
Liability Act , 1880 (43 & 44 Yict. <?. 42), .9. 1 (1), 
(2), (3).] — The defendants Stephenson, Clarke & 
Co., were coal contractors, and contracted to 
supply coal to the London, Brighton and South 
Coast Railway. They ship coal at Cardiff in 
vessels belonging to the London, Antwerp, and 
Continental Steam Yavigafcioil Company to be 
carried to Newhaven. 

The defendants have to unload the coal there, 
and engage agents to employ a gang to carry out 
the work. 

One of their agents, Weeks, had a gang unload- 
ing The Bluebell, amongst whom was the plaintiff 
Carter. 

Owing to the hold of The Bluebell not being 
properly ventilated there was an accumulation 
of gas, and when the hatch was removed a violent 
explosion took place, and the plaintiff was 
injured. 

; Held— that the injury was caused by the 

defective “ plant ” of the defendants, Stephenson, 
Clarke & Co. 

Carter w Clarke, (1898) 78 L. T. ; 14 T. L. R, 

[172— Biv. Ct. 


372 . Employers’ Liability Act , 1880 (43 & 44 
Yict. c. 42), $. 1, subs. 3 — Explosives Act, 1875 
(38 Viet. c. 17).] — Two miners, when working in 
a mine, were improperly told by the oversman to 
break up balls of compressed powder and to 
make them into a cartridge. They were bound 
to conform to orders so given. While they were 
carrying them out the powder exploded and both 
men were injured. In an action brought by 
them against their employer under the 
Employers’ Liability Act, 1880, the defence set 
up was that the men should have refused to have 
carried out the order given them on the grouud 
that it was in contravention of the Explosives 
Act, 1875 ; but it was held that, even assuming 
that to be the case, the order being one within 
the scope of the oversman’s authority and not 
obviously illegal, this defence was of no avail. 

Campbell v. Calderbank Steel and Coal 

[Co., (1898) 25 R. 753 ; 35 Sc. L. R. 722— 

Ct. of Sess. 

373 . J Personal Injuries to Workman — Known 
Danger — Lifting Heavy Articles — Duty of Work- 
man — Duty of Superintendent — Employers' 
Liability Act, 1880 (43 & 44 Viet. c. 42), s. 1.] — 
It is not the duty of such a superintendent as 
falls within the Employers’ Liability Act, 1880, 
to see that everything which comes out of a 
waggon is not too heavy for a man to remove 
from that waggon without assistance. In such 

s work as moving sacks or large packages in a 
waggon, workmen must judge for themselves, 
when they come to try it, whether the sacks or 
packages are such that they cannot move them 
without excessive exertion, and, if they cannot, 
then they must apply for assistance. There is no 
negligence on the part of a superintendent simply 
because he requires such things to be removed 
without assistance. 

Wilson v. Caledonian Ry. Co., (1900) 2 F. 

[319 — Ct. of Sess. 

374 . Personal Injuries to Workman— Person 
u who has any Superintendence entrusted to him ” 
— Employers' Liability Act , 1880 (43 & 44 Yict. 
c. 42), s. 1 (2).] — A quay labourer was working 
in the employment of stevedores in the lower 
hatch of a steamer, and was injured by a piece 
of wood used to secure some pieces of iron slung 
in a crane sling, which, while the load was 
descending into the hold of the vessel, fell out, 
and struck him while he was in the hold. The 
duty of seeing that the material was properly 
slung before it was brought over the hold lay 
upon the hatch-mouth man, who besides prac- 
tically superintending the whole work at the 
hatch had also to work himself by taking the 

| chain of the winch ashore and attaching the 
hook to the goods. 

Held ( dissentiente Ld. Young) — that the 
hatch-mouth man was not a person who had 
“ superintendence entrusted to him ” within the 
meaning of the Employers’ Liability Act, 1880, 
s. 1 (2), but was a man ordinarily engaged in 
manual labour. 

Falconer v. M‘Cabe, (1901) 3 F, 210— Ct. of 

[Sess. 
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375 . Personal Injuries to Workman — Delect in 
the Condition of the “ Machinery or Plant con- 
nected with or used in the Business of the 
Employer ” — Removing Broken-down Machine — 
Employers ’ Liability Act , 1880 (43 A 44 Viet. 
c. 42), s. 1, sub-s. 1.] — A machine was used by 
workmen employed by the defendants out of 
hours for the making of stoppers to glass bottles. 
It broke down completely, and "was ordered not 
to be used again, and a new machine ordered. 
In moving it away on a Sunday in a corner a 
lever fell on and injured the plaintiff’s toe. The 
county court judge was of opinion that the 
machine, although it had finally ceased to be 
used in the defendants’ business at the time of 
the accident, was 44 plant ” within the meaning 
of sect. 1, sub-sect. 1, of the Employers’ Liability 
Act, 1880. 

Held — that as the machine was in such 
physical contiguity to the rest of the plant that 
it had to be removed out of the way under the 
orders of the foreman, there was evidence on 
which the judge could find that the machine 
was 44 plant” connected with the business of the 
employer, and there was no evidence of an 
absence of intention to mend the machine ; the 
machine therefore had not ceased to be “ plant.” 

Held, also, that there was plenty of evidence 
of negligence on the part of the foreman. 

Judgment of Div. Ct. ([1901] 2 K. B. 483 ; 70 

L. J. K. B. 817 ; 85 L, T. 251 ; 17 T. L. R. 594) 
reversed. 

Thompson v. City Glass Bottle Co., [1902] 

[1 K. B. 233 ; 71 L. J. K. B. 145 ; 85 L. T. 

001 ; 18 T. L. R. 69— C. A. 

376 . Contract of Service — 44 Workman ” — Em- 
ployed by and working under a Contractor in 
Coal Mine — Direct Relation of Employment 
between Colliery Owners and Workmen — Obser- 
vance by Workman of Conditions imposed by 
Colliery Owners — Liability of Colliery Owners 
— Coal Mines Regulation Act , 1887 (50 A 51 
Yict. e. 58) — Employers and Workmen Act , 1875 
(38 & 39 Yict. c. 90), s. 10 — Employers' Liability 
Act , 1880 (43 & 44 Yict. e, 42), s. 8.]— The 
defendants, colliery proprietors, had contracted 
with M., whereby M. agreed to sink the shaft of 
a pit ia a colliery. The deceased was employed 
by M. as a sinker, and was paid by M. The 
deceased had signed the “ record book ” kept at 
the colliery of persons employed there, the only 
part cf which directly applicable to the deceased 
was clause 5, which was “for drawers and persons 
working under contractors only,” and by clause 4 

M. was to require the deceased to obtain a copy 
of the conditions whereby the deceased was to 
be hound. The deceased, while at work, was so 
badly burned by an escape of gas, which ignited 
on coming into contact with the nearest lights 
used during sinking operations, that he died 
from the results of his injuries. The adminis- 
trator of the deceased sued the defendants under 
the Employers’ Liability Act, 1880, to recover 
. damages for his death. 


Held — that M. was an independent con- 
tractor, and that the deceased workman was in 
his direct employ ; and that the direct relation 
of employer and employed was not created 
between the colliery owners and the deceased. 

Marrow v. Flimby and Broughton Moor Coal 
and Fire BricJi Co. ([1898] 2 Q. R. 588: 67 
L. J. Q. B. 976 : 79 L. T. 397— C. A., Hu. 370, 
supra) followed. 

Judgment of Div. Ct, ([1901] 1 Q. B. 756; 70 
L. J. K. B. 353 ; 49 W. B. 491 ; 84 L. T. 233; 
17 T. L. R. 253) affirmed. 

Fitzpatrick v. Evans & Co., [19021 1 K, B. 
[505 ; 71 L. J. K. B. 302 ; 50 W. R/290 ; 86 
L. T. 141 ; 18 T. L. R. 290— C. A. 

377 . Employers' 3 Liability Act — “ Work mu it ” — 
Woman employed as Seamstress and Ironer — 
Held to be a Worhman— Employers and Work- 
men Act, 1875 (38 & 39 Yict. V. 90), .v. In — 
Employers ’ Liability Act , 1880 (43 A 44 Viet. 
e. 42), .s'. S.] — By sect. 10 of the Act of 1875 the 
word “ workman ” in that Act “does not include 
a domestic or menial servant, but, save as afore- 
said, means any person who, being a labourer, 
servant in husbandry, journeyman, artificer, 
handicraftsman, miner, or otherwise engaged in 
manual labour . . . has entered into and works 
under a contract with an employer” ; by sect. 8 
of the Employers’ Liability Act, 1880, the 
expression 44 workman ” means a railway servant 
and any person to whom the Act of 1875 applies. 

Held — that the above definition included a 
seamstress who worked at a sewing machine, 
and at intervals had to iron materials, or to 
attend to the heating of the irons at a gas stove. 

Maynard t\ Peter Robinson, (1903) 89 L. T. 

[186 ; 19 T. L. R. 492— Div. Ct. 

378 . 44 Workman ” — Seaman— Employers 3 Lia- 
bility Act , 1880 (43 A 14 Yict. c. 42), ,v.y. 1, S— 
Employers and Workmen Aid, 1875 (38 A 39 
Viet. c. 90), ss. 10. 13.] — The plaintiff was 
employed by the defendant in a sailing barge of 
38 tons to assist in navigating and in loading 
and unloading her, there being one other man 
employed on board, the plaintiff being under his 
orders. The barge carried cargoes from the sea 
reaches of the Thames higher up the river. Bhe 
could, however, be used for coasting purposes. 
While the barge was being towed from Woolwich 
up the river, a rope supplied by the defendant 
broke and the plaintiff was injured. In an 
action under the Employers’ Liability Act, 1880, 
to recover damages for personal injuries owing 
to the defendant having supplied a defective 
rope, 

Held — that the plaintiff was a seaman, and, 
therefore, not a 44 workman ” within the meaning 
of the Act, and was not entitled to sue. 

Corbett r. Pearce, [1904] 2 K. B. 422 ; 73 
[L. J. K. B. 885 ; 68 J. P. 387 ; 90 L. T. 781 ; 

20 T. L. R. 473— Div. Ct. 

379 . Notice of Claim — What Sufficient — 
Claim under the Workmen's Compensation Act , 
1897 — Held not Sufficient — Employers 3 Liability 
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Act , 1880 (43 & 44 Yict. c. 42), 5. 7.] — A work- 
man sent in a claim for compensation under the 
Act of 1897, and in it stated his name and 
address and the nature of his accident. 

Held — not sufficient to operate as a notice 
under the Employers’ Liability Act, 1880. 
Thomson v. Baird, (1904) 6 F. 142— Ct. 

[of Sess. 

380 . Katie e — Sufficiency of Service — Em- 
ployers' Liability Act , 1880 (43 & 44 Viet. c. 42), 
ss. 4, 7.]— A workman in the employ of a limited 
company, having been injured by an accident, 
sent a notice thereof addressed to the company, 
but enclosed in an envelope directed to their 
cashier who was in charge of their offices. 

Held— to be sufficient service. 

Duncan v. Fife Coal Co., Ld., (1906) 7 F. 

[958— Ct. of Sess. 

381 . Defect in Condition of “Ways” — Open 
Joists in Floor of House in course of Con- 
struction — Employers' Liability Act, 1880 (43 & 
44 Viet, e. 42), $. 1 (1).] — The open joists of a 
floor of a house in course of construction, across 
which a labourer has to pass in carrying out an 
order by his foreman, do not constitute a “ way” 
within the meaning of sect. 1, sub-sect. 1, of the 
Employers’ Liability Act, 1880, 

M’Gowan Smith, (1907) S. C. 548— Ct. of 

[Sess. 

382 . Defective Plant — Stevedore unloading 
Skip — Plant used but not belonging to Employer 
— Employers' Liability Act, 1880 (43 & 44 Viet. 
c. 42), s. 1, suh.-s. 1.] — The defendant, who was 
a master stevedore, contracted with a shipowner 
to unload a cargo of sugar from his ship. The 
sugar, which was in bags, was unloaded by 
means of a derrick attached at one end to the 
mast by a shackle and pin. While some of the 
bags were being hoisted out by the derrick the 
pin came out and the bags fell on the plaintiff, 
who was employed on the work by the defendant, 
and injured him. There was evidence that the 
pin was worn and was not safe for use; and 
there was evidence that it was usual as between 
shipowners and stevedores that the former should 
provide all the appliances, except ropes, slings, 
and chains, and that the derrick, shackle, and 
pin belonged to the shipowner. In an action to 
recover damages under sect. 1, sub-sect. 1, of the 
Employers’ Liability Act, 1880, for negligence ' 
in providing defective plant, the county court 
judge held that the stevedore was not liable for 
a defect in the ship’s tackle, and he withdrew 
the case from the Jury. The Divisional Court 
affirmed this judgment. On appeal 

Held — that if a stevedore used plant which 
did not belong to him, he had cast upon him a 
duty towards his workmen of taking reasonable 
care to see that the plant was fit for the purposes 
for which it was required ; and that therefore 
the case ought to have been left to the jury, 
Biddle r. Hart, [1907] 3 K. B. 649 ; 76 L. J. 

[K. B. 418 ; 97 U T, 66 ; 23 T. L. R. 262— 

a A, 


383 . Defect in Mach inery — Dangerous Machine 
— Want of Lnstructiom — Employers' Liability 
Act, 1880 (43 & 44 Viet. c. 42), s. 1, sub-s. 1 — 
Compensation under Workmen's Compensation 
Act, 1887 — Application to Assess — Court to which 
to make Application (60 & 61 Viet. c. 37,) s. 1, 
sub-s. 4.] — The plaintiff, who was of the age of 
twenty, and was in the employment of the defen- 
dant, a farmer, was engaged in working a straw- 
pressing machine, when he received an injury. 
In an action to recover damages under sect. 1, 
sub-sect. 1, of the Employers’ Liability Act, 
1880, upon the ground that there was a defect in 
the condition of the machine, in that it was not 
properly fenced, the county court judge found 
that there was a defect in the machine in that, 
although perfectly made and not requiring a 
guar'd, it was a dangerous machine, and, that 
being so, it was the duty of the defendant to 
instruct those who used it as to its dangers, there 
■ being no foreman to do so, and that he had failed 
in that duty. He accordingly gave judgment 
for the plaintiff. 

Held — that this did not constitute a defect in 
the condition of the machine within sect. 1, 
sub-sect. 1, of the Employers’ Liability Act, 1880, 
and the defendant was entitled to judgment. 
The plaintiff having applied to the Court to 
assess compensation under sect. 1, sub-sect. 4, of 
the Workmen’s Compensation Act, 1887, the 
Court expressed the opinion that the county 
court judge was the proper tribunal to assess 
the compensation. 

Greenwood i\ Greenwood, (1907) 24 T. L. R. 

[24 — Div. Ct. 

3. Apart from Worlcmen’s Compensation and 
Employers’ Liability Acts. 

384 . Fencing Machinery — Breach of Statutory 
Duty — Statutory Penalties — Right of Action for 
Damage — Common Employment — Factory and 
Workshop Act , 1878 (41 & 42 Viet. c. 16), s. 5, 
sub-s. 4; *$.81, 82, 86, 87 — Factory Act , 1891 (54 
& 55 Viet. c. 75.] — Where a workman employed 
in a factory has been injured through a breach 
of the duty imposed on the occupiers of the 
factory by sect. 5 of the Factory Act, 1878, of 
maintaining efficient fencing to the machinery 
in the factory, an action will lie to recover 
damages. 

In such an action the defence of common 
employment is not available although the 
absence of the fencing at the time of the accident 
was due to the negligence of a fellow servant of 
the plaintiff. 

Groves v. Wimborne (Lord), [1898] 2 Q. B. 

[402 ; 67 L, J. Q. B. 862 ; 79 L. T. 284 ; 14 
T. L. R. 493 ; 47 W. R. 87— C. A. 

385 . Ship— Tallying Clerk — Unsafe Access to 
Ship — Volenti non fit injuria.] — The question 
whether a workman, who undertook dangerous 
employment with knowledge of the danger, 
undertook the risk of danger so as to make the 
maxim 11 Volenti non Jit injuria ” apply is a 
question of fact for the jury. 

Decision of Cave, J. affirmed. 

Pyner v. Ballard, Kino & Co., (1898) 14 
[T. L. R, 57— C, A, 
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386 . No Evidence of Negligence to go to the 
Jury.] — The plaintiff was employed* at the 
11 Cheshire Cheese,” in Fleet Street, and was 
ordered by the head waiter to clean the window, 
in a room on the fourth floor. This occurred on 
a November evening between 6 and 7 o’clock, 
and, owing to the room being imperfectly 
lighted, the plaintiff failed to see that one of the 
window panes was cracked, and, while cleaning 
it, cut his wrist and nearly severed a nerve. He 
brought an action against the proprietors of the 
tavern for damages. At the trial it was not 
proved that the manager of the defendant com- 
pany knew that the window pane was cracked. 
The plaintiff was nonsuited on the ground that 
there was no evidence of negligence to go to 
the jury. 

Smithwaite i*. Moore & Sons, Ld., (1898) 14 
[T. L. B. 461 — Phillimore, J. 

387 . Railway Company — Scheme of Compensa- 
tion — Death from Accident in course of Duty — 
Disobedience — Accident while coming on Duty.] 
— The Great Eastern Kailway under statutory 
powers established an accident allowance fund. 
By the rules to regulate the fund it was provided 
( 1 The allowances to be paid .... shall be as 
follows : .... in case of the death of an insurer 
from any accident in the discharge of duties in 
the company’s service .... there thall be 
paid to the representative of the insurer .... 
£180.” 

The action was brought by the widow of a 
workman under the following circumstances : — 

Before commencing work it was according to 
the rule of the company required of every work- 
man to procure from an office at the works a 
ticket or check which was to be delivered back 
at the end of the day’s work, and which operated 
as a voucher, and showed what wages he was to 
receive. This office could be approached by two 
footpaths, and workmen were expressly forbidden 
to cross the lines of rails. The deceased on his 
way to get the ticket before he began his work 
crossed the rails, and was knocked down by an 
engine and killed. 

Held — that the death did not result from an 
accident in the discharge of duties in the com- 
pany’s service, and that the plaintiff could not 
recover. 

Vickery v. Great Eastern Ey. Co., (1898) 
[79 L. T. 121 ; 14 T. L. E. 562— Hawkins, J. 

388 . Negligence — Defect in Plant or 
Machinery — Workman's Knoioledge of Danger 
— Contributory Negligence — The Fatal Accidents 
Act , 1846 (9 & 10 Viet c. 93.] — A workman in 
the employment of the defendants was killed by 
a fall while descending in the course of his work 
from an elevated tramway on the defendants’ 
premises. In an action by his widow under the 
Fatal Accidents Act, 1846, the jury found that 
the defendants did not exercise due care to have 
the tramway in a safe and proper condition so as 
to protect their servants working upon it against 
unnecessary risks ; that it was dangerous to 


| descend from the tramway without the means of 
a ladder ; that the deceased had the same means 
of knowing that it was dangerous as the defen- 
dants had ; that he did know that it was 
dangerous ; and that he had not been guilty 
of contributory negligence ; and they assessed 
damages at £130. 

Held — that the plaintiff was entitled to 
judgment. 

Smith v. Baker ([1891] A. C. 325 : 60 L.J. 
Q. B. 683 ; 55 J. P. 660 ; 40 V 7 . E. 392 ; 65 L. T. 
467) discussed. 

Williams i\ Birmingham Battery and 

[Metal Co., [1899] 2 Q. B. 33S ; 68 L. J. Q. B. 

918 ; 47 W. E. 680 ; SI L. T. 62 ; 15 T. L. E. 

468— C. A. 

389 . Negligence — Dangerous Employment — 
Special Duty — Newspaper Roy at Railway 
Station — Crossbig Line — No Caution — Evidence 
for Jury.] — The plaintiff, a boy twelve years of 
age, was employed by the defendants to deliver 
newspapers from their bookstall at a railway 
station to customers in the town. The bookstall 
was on a platform surrounded by lines of railway, 
there being a foot-bridge across the lines. The 
plaintiff was shown his duties by a boy of the 
same age as himself, but he was not warned not 
to cross by the metals. There was a notice 
warning the public not to cross the metals, but 
to use the foot-bridge. There was evidence that 
the newspaper boys were in the habit of crossing 
by the metals, and that the man in charge of the 
bookstall knew that the plaintiff was in the 
habit of so crossing. The plaintiff, in crossing 
by the metals, was run over by a train. In an 
action against the defendants for damages for 
negligence, the county court judge nonsuited the 
plaintiff. 

Held — that there was evidence of negligence 
to go to the jury, the employment being a 
dangerous one in regard to which a duty was 
thrown upon the defendants to order the child 
what to do in order to keep out of the danger. 

Decision of Div. Ct. ((1901) 17 T. L. E. 235) 
affirmed. 

Robinson v. Smith (W. H.) & Son, (1901), 
[17 T. L. E. 423— C. A. 

390 . Defect in Machinery — Knowledge of 
\ Master — Duty to give Instructions to Servant — 

Working of Lift in Premises.] — The plaintiff, a 
boy sixteen years of age, whose duty it was to 
work a lift, met with an accident caused by his 
slipping on the oiled floor of the lift after setting 
the latter in motion, the result being that his 
leg, which was hanging outside the lift, was 
caught between the lift and the shaft, and had 
to be amputated. It was part of his duty to oil 
the floor of the lift himself, and he did so in 
consequence of the instructions of the defendants 
or their superintendent. The jury found that 
the lift was defective through the absence of an 
inner gate ; that the cleaning with oil caused 
the lift to be dangerous, and that instructions 
to clean it in that manner were given by the 
‘ superintendent ; and that the accident was 
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occasioned by the neglect of the defendants or 
their superintendent to take good care in giving 
the plaintiff proper instructions as to the working 
of the lift. 

Upon these findings the judge entered judg- 
ment for the plaintiff for the amount awarded 
by the jury. 

Held — that there was no evidence to justify 
these findings of the jury, or to bring the case 
within any principle of law which would make 
the masters liable. 

Decision of Bruce, J. (87 L. T. 73 ; 18 T. L. R. 
57S) reversed. 

Lloyd v. 'Woodland Bros., (1903) 19 T. L. R- 

[32— C. A. 

391 . Common Law — Pauper set to Work on 
Scaffolding — Responsibility of Guardians — 
Common Employment.] — A pauper, whilst being 
maintained in a workhouse, was set to work on 
a scaffold in connection with certain electrical 
work. The scaffold, for the safe erection of 
which the head of the electrical -work assumed 
responsibility, gave way, and the pauper sus- 
tained serious injuries. 

On an action being brought by the pauper 
against the guardians, to whom the workhouse 
belonged, for damages in respect of such 
injuries : — 

Held — that the guardians in employing the 
pauper were discharging a duty imposed upon 
them by the Poor Law Acts, and that the action 
was not maintainable. 

Tozeland r. West Ham Union, [1907] 1K.B. 
[920; 70 L. J. K. B. 514; 96 L. T. 519 ; 71 
J. P. 194 ; 23 T. L. R. 325 ; 5 L. G. R. 507— 

C. A. 

392 . Common Employment — Defence of — 
Defective Condition of Skip's Ladder.'] — A sea- 
man was injured by a step of the ship’s lazarette 
ladder giving way. The ladder was originally 
sufficient for its purpose, but some of the steps 
had been replaced in a somewhat makeshift 
manner. 

Held— that the shipowner was not responsible, 
for if the defect were a patent one it ought to 
have been remedied by some person in common 
employment with the seaman, the owner being 
justified in leaving to servants the repair of such 
minor defects. 

Gillies r. Cairns, (1900) 8 F. 174— Ct. of 

[Bess, 

393 . Common Employment — Defence of — 
Omission by Master of Statutory Duty — Coal 
Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), 
s. 49.] — A miner was injured by a fall of shale 
from the roof of a roadway in a mine. Eight 

, days previously there had been a large fall at 
the same place, but nothing had been done to 
support the roof. Sect. 49 of the Coal Mines 
Regulation Act, 1887, provides that u the 
joHowing general rules shall be observed, so far 


as is reasonably practicable, in every mine ...” 
rule 21. “ The roof and sides of every travelling 
road and working place shall be made secure.” 

In answer to an action for damages at common 
law, the mine-owners contended (1) that, having 
appointed a competent manager, they were not 
in default, and (2) that the default of the 
manager was default of a person in “ common 
employment ” with the plaintiff. 

Held — that the owners were in default in 
not having complied with the statutory 
requirements ; and that, this being so, the 
defence cf “ common employment ” was not 
open to them. 

Bett r. Dalmeny Oil Co., Ld., (1906) 7 F. 

[787— Ct. of Sess. 

394 . Negligence of Fellow Servant— Common 
Employ meut — Theatre Proprietor and Actress — 
Exception of Employers' Liability Act , 1880.]— 
The plaintiff was, by an agreement in writing, 
engaged by the defendants to take part in the 
chorus in a pantomime, which was to be produced 
at Drury Lane Theatre, at a weekly salary. By 
the agreement the defendants were not to be 
liable to the plaintiff for personal injury under 
the Employers’ Liability Act, 1880. During one 
of the performances the plaintiff was injured by 
something falling on her head. In an action 
against the defendants to recover damages, 
alleging negligence either on the part of the 
scene shifters in letting fall a piece of machinery 
or on the part of the defendants’ manager : — 

Held —that the doctrine of common employ- 
ment applied, and the plaintiff could not 
recover. 

Held, further, that the express exception 
of liability under the Employers’ Liability Act, 
1880, did not affect the implication of non- 
liability for injury caused by the negligence of a 
fellow servant. 

Burr r. Theatre Royal, Drury Lane, Ld., 
[1907] 1 K. B. 544; 76 L. J. K, B. 459; 

96 L. T. 447 ; 23 T. L. R. 299 -C. A. 

395 . Negligence of Fellow Servant — Common 
Employment — Forewoman — Neglecting to give 
Caution — Infant.]— A. servant, in entering his 
master’s employment, takes upon himself the 
risk of negligence on the part of his fellow 
servants whatever position they hold. There is 
no exception to this rule in the case of dangerous 
employments, or in the case of the employment 
of infants, where, there being a duty to warn the 
servant of the danger, the master has (as he is 
entitled to do) delegated that duty to another 
person in his employment, and that other person 
has been guilty of negligence in not giving 
proper warning. 

Cribb v . Kynoch, [1907] 2 K. B. 548 ; 76 
[L. J. K. B. 948 ; 97 L. T. 181 ; 23 T. L. R. 

550— Div. Ct. 

396 . Negligence of Fellow Servant — Common 
Employment — Infant — Foreman — Failure to 
give Ca ution .] — When a master employs a young 
or inexperienced servant upon dangerous work it 
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is his duty to instruct and caution him. He 
may, however, delegate that duty to a competent 
person, and if that person fails to perform the 
duty, the master will not be liable for an injury 
resulting to the servant by reason of the failure ; 
the defence of “common employment” will be 
open to him, and the fact that the injured 
servant is an infant is immaterial. 

Cribb v. Kynoch , Ld. (supra) approved. 

Young- v. Hoffmann Manufacturing Co., 

[Ld., [1907] 2 K. B. 646 ; 76 L. J. K. B. 993 ; 

97 L. T. 230 ; 23 T. L. R. 671—0. A. 

II. LIABILITY OB MASTER BOB INJURY 
BY SERVANT; SCOPE OB AUTHORITY. 

And see title Criminal Law. 

397 . Servant Working for Another .] — The 
pursuer brought an action against the Clyde 
Navigation Trustees to recover damages for an 
accident which happened to him in Glasgow 
harbour. At the time of the accident he was 
employed by one Shaw, a stevedore, and was 
helping to load a steamer 'which was taking a 
cargo of steel plates. Tnese plates were lowered 
by means of a steam crane which belonged to 
the Clyde Navigation Tiustees, and which was 
worked by one of their servants. The evidence 
showed that it was the practice of the stevedore 
to give direction to the man in charge of the 
crane when to lower and raise the load and 
when to slew the crane round ; but he had no 
actual control over him, nor could he dismiss 
him* On the occasion in question an order was 
given to the craneman by the stevedore to lower 
one of the plates, but he, instead of doing this, 
diverted the plate to one side anti injured the 
pursuer. 

Held — that at the time of the accident the 
man in charge of the crane was the servant of 
the trustees and not of the stevedore. 

Cairns v. Clyde Navigation Trustees, 

[(1898) 25 R. 1021 ; 35 Sc. L. It. 808— Ct. of 

Sess. 

398 . Negligence — Damage caused by Xegli- 
gent Driving of Coachman — Coachman hired 
from Livery Stable Keeper — Liability of O inter 
of Horse and Carriage.'] — The defendant, who 
was the owner of a horse, harness, and carriage, 
had placed them at livery with a livery stable 
keeper, and as he had no coachman of his own, 
when he had occasion to use the carriage the 
livery stable keeper supplied the coachman to 
drive the defendant’s carriage. This coachman 
was in the general employment of and was paid 
by the livery stable keeper, to whom the defen- 
dant paid a weekly sum for the driver’s services. 
The same coachman had driven the defendant’s 
horse and carriage for some time, and the defen- 
dant had supplied him with a suit of livery. 
The driver while so driving the defendant was 
guilty of negligence, in consequence of which 
the horse ran away and damaged the plaintiffs 
goods. 


Held — that although the driver was in the 
general service of the livery stable keeper, he 
was, as regards the management of the defen- 
dant’s horse and carriage at the time of the 
occurrence, the servant of the defendant and 
under his control, and that the defendant was 
therefore responsible for the damage caused by 
his negligence. 

Jones v. Scullard, [1898] 2 Q. B. 565 : 67 

[L. J. Q. B. 895 ; 79 L. 386 ; 14 T. L. R. 

500 — Lord Russell of Killowen, C.J. 

399 . Tramway Company — Conductor — Alleged 
Counterfeit Coin — (riving into Custody — 
Liability of Company.] — The plaintiff Knight 
was travellingin one of the defendant company’s 
trams, and tendered sixpence in payment of the 
fare, and received fourpenee change. Shortly 
after, the conductor alleged it was counterfeit, 
and, on the plaintiff: refusing to give another, 
the conductor gave him in charge. An inspector 
of the company, who happened to be passing, 
sent the conductor down to charge the plaintiff 
and went on with the tram. The next morning 
the magistrate dismissed the charge, the six- 
pence turning out to be a good one. Another 
inspector of the company was present in Court 
during the proceedings. In an action against 
the tramway company for malicious prosecution 
and false imprisonment : — 

Held — that there was no evidence to show 
that the conductor acted within the scope of his 
authority, express or implied, or that the defen- 
dant company ratified his proceedings. 

Knight v. North Metropolitan Tramways 

[Co., (1898) 78 L. T. 227 ; 14 T. L. R. 286.— 

Bruce, J. 

400 . Assault — The servants of a railway com- 
pany arrested a cabman for a breach of the 
peace committed within the precincts of a 
station, and took him to a neighbouring police 
office. In an action for damages by the cabman 
against the company an issue was allowed : 
“Whether the cabman was wrongfully and 
forcibly taken into custody and removed from 
the railway station to the police office by the 
servants of the railway company while acting in 
the course of their employment by the railway 
company.” 

Wood v. North British Ry. Co., (1899) 1 F. 

[562 ; 36 Sc. L. E. 407 — Ct. of Sess. 

401 . Burden of Proof— Omnibus driven by 
Conductor.] — On the trial of an action for 
negligence against an omnibus company, it was 
proved by the plaintiff's witnesses that the 
omnibus by which the plaintiff was run down 

, and injured had just finished one of its journeys, 
and was coming down an incline at the rate of 
eight miles an hour, while making a slight 
detour for the purpose of coming to the starting- 
place facing the right way for commencing a 
fresh journey, and that it was being driven by 
the conductor, who was not the regular driver. 

Held — that the judge was right in -with- 
drawing the case from the jury at the close of 
the plaintiff's case, on the ground that there was 
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no evidence that the person who was driving 
the omnibus was acting within the scope of his 
authority. 

Beard i\ London General Omnibus Co., 
[1900] 2 Q. B. 530 ; 69 L. J. Q. B. 895 ; 
48 W. B. 658 ; 83 L. T. 362 ; 16 T. L. B. 499 

C. A. 

402 , False Imprisonment — Implied Authority 
to give into Custody — Exigency of Particular 
Occasion — Public-house Manager — Liability of 
Master. ] — A servant has an implied authority 
to give a person into custody, if it is necessary to 
do so, in order to protect the master’s property. 

A servant may have such an implied authority 
derived from the exigency of a particular 
occasion. 

The owner of a public-house — the defendant — 
did not manage it, but came there nearly every 
day. The manager had the general management 
of the house. The plaintiff was employed there 
as head barman and ceUarman. The manager 
gave the plaintiff into custody on a charge of 
stealing whisky, when none in fact had been 
stolen. The plaintiff brought an action against 
the defendant for false imprisonment. 

Held — that it was not within the special 
sphere of the manager’s duty to arrest people or 
to decide as to their arrest ; that there was no 
evidence that any whisky had gone, or that any 
of it was in such a position that it could be 
deemed to be property which might be saved if a 
prompt arrest were made ; and that the defen- 
dant was not liable. 

Hanson v. Waller, [1901] 1 Q. B. 390; 70 
FL. J. Q. B. 231 ; 49 W. B. 445 ; 84 L. T. 91 ; 

17 T. L. B. 162— Div. Ct. 

403 . Negligence of Servant — Hire of Servant 
of another Master — Control of Servant. — Liability 
of Hirer. ] — A company having girders and 
other heavy articles which had to be delivered 
to their customers, and not having vans and 
horses of their own available for the purpose, 
agreed with the defendant that he should supply 
vans each working morning during the year, 
“in complete working order, with good and 
capable men to drive and take charge of same ; 
vans, horses, and all necessaries being the 
property of Mr. W. Winfield (the defendant); 
the men in his employ, and all charges and 
claims whatsoever in reference to the vans, 
horses, and men being paid for by Mr. W. Win- 
field, and he to be responsible for same ; we (the 
company) only to be responsible for the due 
payment at the rate of £420 per annum for one 
pair and one single horse van and man, payment 
being made in equal monthly proportions at the 
rate of £35 per month.” The plaintiff sued the 
defendant to recover damages for injuries which 
he sustained through the negligence of the driver 
of a van and horse sent by the defendant to take 
some girders to a customer of the company. 

Held — that the intention to be gathered from 
the agreement was that the hirers were to have 
nothing to do with the management ; that the 


defendant was to be responsible for the manage- 
ment of the vans and horses by his men ; that 
the driver of the van was not to be the servant 
of the hirers or under their control, but was to 
remain the servant of the defendant, and that the 
plaintiff was entitled to judgment. 

Waldock v. Winfield, [1901] 2 K. B. 596; 70 

[L. J. K. B. 925 ; 85 L. T. 202 ; 17 T. L. B. 

661— C. A. 

404 . Evidence of Existing Relationship — Ad- 
mission — Offer to pay Money after Accident- 
Presumption — Burden of Proof — Course of Trial 
— ■Nonsuit.'] — The plaintiff was knocked down 
and injured by a runaway pony attached to a 
trap which had been driven by M., but was 
left standing by him in the street when it took 
fright. The pony and trap were the property 
of B. The plaintiff brought an action against 
M. & B. for damage for injuries received by 
the negligence of the defendants or their ser- 
vants. At the trial a witness for the plaintiff 
gave evidence of a statement made by M. after 
the accident to the effect that he had been 
driving the pony and trap, and had left them 
standing in the street, when the pony was 
startled and ran away. He also proved that 
after the accident, and after the plaintiff had 
been brought to the hospital, M. claimed the 
pony and trap and took them away. The 
plaintiff’s daughter proved that B. had called on 
her after the accident and said that he was very 
sorry that they were his pony and trap, and that 
if she took her father home he would pay all 
expenses. In cross-examination it appeared 
that this offer to pay the expenses was made 
after the plaintiff’s daughter had said to B. that 
she believed he had lent M. the pony and trap, 
to which observation B. replied with the ejacu- 
lation “Hnmph.” K either B. nor M. were pro- 
duced at the trial. Counsel for the defendant 
B. asked the judge for a direction in his favour, 
which was refused, and the judge, amongst other 
questions, asked the jury to find whether M. was 
acting as the servant of B. within the scope of 
his authority. The jury answered this question 
in the affirmative, and found £250 damages 
against the defendants. He- moved to have the 
verdict set aside and the judgment entered for 
him in the action, on which motion the King’s 
Bench Division made no rule, the Court being 
equally divided, Lord O’Brien, L.C.J., and 
Barton, J., being of opinion that there was no 
evidence to support the finding of the jury that 
M. was the servant of B., acting within the 
scope of his authority ; Madden and Boyd, JJ., 
being of opinion that, having regard to the non- 
production of the defendants, and the offer to 
pay expenses made by B., there was evidence to 
support the finding. 

Held (by the C. A.) — that there was no 
evidence to support the finding ; that no pre- 
sumption of the relationship of master and 
servant arose from the fact of M. driving B.’s 
pony and trap ; that the offer to pay expenses 
was made on the basis of B. having lent the 
pony and trap to M,, and could not be treated 
as -an admission of liability on another hypo- 
thesis ; that the evidence offered being at least 
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equally consistent with a state of facts on which 
B. would not be liable, he was entitled to a non- 
suit or a direction in his favour, and that the 
verdict and judgment entered thereon against 
him should be set aside. 

Powell v. M £ Glynn and Bradlaw, [1902] 2 
[Ir. R. 154 — Q. B. Div., Appeal. 

405. Passenger standing on Driver's Plat - 
form of Tramcar — Consent of Driver — Violation 
of Rules. The plaintiff arrived at a railway 
station at the outskirts of the city of London- 
derry about nine o’clock at night. The station 
was one mile from the town, with which it was 
connected by the defendants 1 tramway. It was 
raining heavily, and there was only one tram- 
car, which was crowded both inside and on the 
back platform. The plaintiff got on the driver’s 
platform, and the driver made no objection to 
his doing so. The plaintiff stated that he had 
travelled on the driver’s platform some six times 
before without objection and had always paid 
his fare. This evidence was controverted. The 
servants of the tramway company had orders 
not to allow any one on the front or back plat- 
form, and notices were placed inside the cars 
that it was forbidden for any one to stand there. 
During the journey the tramcar ran off the line 
owing to the points being set wrong, and the 
plaintiff was thrown off and sustained severe 
injury. No one else in the tramcar was hurt. 
The jury found that the servants of the defen- 
dant company had no authority from the com- 
pany to allow the plaintiff to stand on the 
driver’s platform ; that the plaintiff stood on 
such platform with the permission of the defen- 
dants’ servants, and that such permission was 
not with the consent of the company, and was 
in violation of their rules; that the plaintiff 
was travelling on the platform as a passenger- 
intending to pay his fare ; that the notice alleged 
to be posted in the tramcar was not brought to 
the plaintiff’s attention or seen by him ; and 
that reasonable notice was not given to the 
public of the rule of the company that passen- 
gers should not occupy the platform. They 
further found that the accident was caused by 
the defendants’ negligence in the driving of 
the tramcar, and awarded the plaintiff £500 
damages. 

Held (by the K. B. Div.) — that the infer- 
ence should be drawn, from the course of the 
trial and the evidence that it was within the 
scope of authority of the defendants’ servants 
to take persons as passengers on the front plat- 
form, and that on such inference, coupled with 
the findings, the plaintiff was entitled to judg- 
ment for the damages found. 

Held, by the C. A. (reversing the decision of 
the K. B. Div.)— that the findings of the jury 
negatived any authority in the driver to permit 
the plaintiff to stand on the front platform, 
whether derived from course of service or scope 
of employment; that such permission was not 
an act of agency, but was a personal indulgence 
outside the course of service or scope of employ- 


ment ; and that the defendant company were not 
liable. 

Byrne v . Londonderry Tram Co.. (1902) 2 
[Ir. R. 457— C. A. 

406. Pledging Master's Credit— Forage sup- 
plied by direction of Coachman — Ostensible 
Authority — Ratification .] — In order to fix the 
principal for an order given by a person purport- 
ing to be his agent, either actual or ostensible 
authority to contract for the principal, or 
ratification, must be proved. 

A coachman was employed by the defendant 
under an arrangement that the defendant should 
pay him a certain sum per week per horse, and 
that he should for such payment supply forage 
and shoeing. The coachman ordered forage for 
[the defendant’s horses from the plaintiff without 
mentioning the arrangement, and the plaintiff 
supplied forage accordingly for several months, 
giving credit to the defendant. The defendant 
duly paid the agreed -weekly sums to his coach- 
man, and did not know' from whom he ordered 
forage. 

Held — that there was no evidence of a hold- 
ing out by the defendant of his coachman as 
having ostensible authority to pledge his credit, 
or of ratification by the defendant. 

Precious v. Abel ((1795) 1 Esp. 350) and 
Rimell v. Sampayo ((1824) 1 C. & P. 254) 
commented on. 

Decision of Grantham, J. ((1901) 17 T. L. R. 
434), reversed. 

Wright v. Glyn, [1902] 1 K. B. 745 ; 71 L. J. 

[K. B. 497 ; 50 W. R. 402 ; 86 L. T. 373 ; 18 
T. L. R. 404— C. A. 

407. Society for Prevention of Cruelty to 
Animals — Inspector of Society giving Person 
into Custody — Liability of Society— Cruelty to 
Animals Act, 1849 (12 & 13 Viet, el 92), $. 13.] — 
The Cruelty to Animals A<d, 1894, sect. 13, pro- 
vides that upon a complaint being made a con- 
stable may arrest an offender. The rules of the 
defendant society suggested that their inspector 
could give a person into custody. An inspector, 
acting under the rules, gave the plaintiff into 
custody on a false charge. The inspector on 
duty at the police station refused to take the 
charge. The plaintiff sued the society for 
damages for false imprisonment. 

Held— that the inspector of the defendants 
acted within the scope of his authority, errone- 
ously given to him by the society, and that the 
defendant society was liable in damages for his 
act. 

Line v. Royal Society for the Prevention 

[of Cruelty to Animals, (1902) 18 

T. L. R. 634— Walton, J. 

408. Public Body — Contractor to supply 
Horses , Harness , and Drivers — Kegligevice of 
Driver supplied — Liability arising therefrom ."] — 
The plaintiff sustained injury to his person and 
damage to his cab by reason of the vehicle col- 
liding with an upright key left^standing in a 
cock situate on the roadway by a driver of one 
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of the water-carts of the defendant council. The 
defendant Latter, by an agreement dated March 
28th, 1901, agreed to supply the council for a 
period of three years with horses, harness, and 
drivers on the terms and conditions set out, 
amongst which was one placing the drivers 
under the orders of the council’s surveyor in 
respect of the particular work to be done on each 
day. The driver above mentioned was supplied 
by Latter under the agreement. On trial of an 
action brought against both the defendants the 
jury found that the driver was negligent, and 
that he was the servant of Latter, but that at 
the time of the accident he was acting under the 
Control of the defendant borough council in the 
act of filling his cart. 

Held — that on the construction of the agree- 
ment made between the defendants and on the 
authority of Jones v. Mayor , t J ‘c. of Liverpool 
((1885) 14 Q. B. D. 89U ; 54 L. J. Q. B. 345 ; 49 
J. P. 311 ; 33 W. R. 551) judgment should be 
entered against both the defendants. 

Mileham r. Borough op Marylebone and 
[Latter, (1903) 67 J. P. 110 ; 1 L. G. R. 412 

— Channell, J. 

409 . Assault — False Imprisonment.] — A ser- 
vant has implied authority to give a person into 
custody, if it is necessary to do so in order to 
protect his master’s property ; such authority 
may also be derived from the exigencies of a 
particular occasion. 

The plaintiff visited a public entertainment, 
and paid the ticket issuer for a ticket. Half an 
hour later the ticket issuer, finding his change 
105. wrong, and believing that he had given the 
plaintiff as change a sovereign instead of half a 
sovereign, went up to him and asked for half a 
sovereign. Upon the plaintiff declining to pay, 
he was given into custody. The manager was 
on the premises at the time, but did not sanction 
the arrest. 

Held — that the ticket issuer had no authority 
from his principals to give the plaintiff into 
custody, and that they were not liable therefor. 
Cullimore v. Savage South Africa Co., 
[1903] Hr. R. 589 — C. A. 

410 . Contract to keep in Repair — Failure — 
Injury to Van. Owner's Servant in consequence — 
Liability of Repairer.’] — The defendant con- 
tracted to keep in repair certain vans ; owing to 
his servant’s negligence a wheel came off from 
one of these vans, and an employee of the van 
owner was injured. 

Held— that the defendant was not liable to 
such employee. 

Winterbotham r. Wright ((1842) 10 M. & W. 
109) followed. 

Heaven v, Pender ((1884) 11 Q. B. D. 503 : 
52 L. J. Q. B. 702 ; 49 L. T. 357— C. A.) dis- 
cussed. 

Decision of Div. Ct. (91 L. T. 73) affirmed. 
Earl r, Lubbock, [1905] 1 K. B. 253 ; 74 
[L. J. K. B. 121 ; 53 W. R. 145 ; 91 L. T, 830 ; 

21 T. L. R. 71 — C. A. 


411 . Nursing Association — Association for 
Supplying Trained Nurses— Negligence of Nurse 
— Liability of Committee of Association.] — An 
association was formed for the supply of trained 
nurses, on payment of certain fees to the associa- 
tion, to nurse patients during illness, the nurses 
being paid regular salaries by the association. 
The association was, according to its rules, 
managed by a house committee, who appointed a 
superintendent, part of the superintendent’s 
duties being to receive and attend to all applica- 
tions for nurses. The nurses were appointed and 
discharged by the house committee in consulta- 
tion with the superintendent, the nurses being 
recommended for appointment by the superin- 
tendent. Each nurse was to be responsible to 
the superintendent, and was to conform to her 
instructions in all matters pertaining to work 
and conduct, and when on duty was to follow 
implicitly the instructions of the medical 
attendant. The association supplied for reward 
two nurses to nurse the female plaintiff, who 
was about to undergo a surgical operation. By 
the carelessness of one of the nurses in applying 
a hot-water bottle to the female plaintiff while 
under the influence of the anaesthetic the latter 
received a severe burn. *In an action against 
the house committee of the association to recover 
damages for the injury so sustained : — 

Held — that under the rules of te hassociation 
the latter did not undertake to nurse the patient, 
but only undertook to supply a nurse competent, 
so far as reasonable care could ensure it, to per- 
form the duties of a nurse, who, while she was 
with the patient, should be under the control 
and instructions of the medical man ; and that, 
therefore, the relation of master and servant did 
not exist at the time between the association and 
the nurse so as to make the association liable for 
the negligence of the nurse. 

Hall and Wife v. Lees and Others, 

[1904] 2 K. B. 602; 73 L. J. K. B. 819; 

91 L. T. 20 ; 53 W. R. 17 ; 20 T. L. R. 678— 

C. A. 

412 . Dishonesty of Servant — Contract to 
supply Carriage and Coachman to Commercial 
Traveller — Duty of Coachman to safeguard 
Articles in Carriage — Larceny by Coachman. ] 
— The defendant agreed to let on hire to the 
plaintiff by the week a brougham, horse, and 
coachman for the use of the plaintiff’s com- 
mercial traveller in taking round samples of 
goods to customers. The defendant was not told 
the character of the samples to be carried. 
While the carriage was being so used, the 
traveller went to lunch, leaving the carriage and 
its contents in charge of the coachman, and 

i while he was away the contents of the carriage 
were stolen with the connivance of the coach- 
man. The coachman had been in the defendant’s 
employment for some time and had borne a good 
character. 

Held — that the defendant had undertaken 
by his servant to use due care in safeguarding 
the samples in the temporary absence of the 
traveller, and would therefore have been liable 
for the negligence of his servant acting within 
the scope of his employment ; but that as the 
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felony of the servant, which caused the loss 
of the samples, was an act done outside the 
scope of his employment, the defendant was not ! 
liable. 

Abraham v. Bullock (86 T. L. R. 706 ; IS 
T. L. B. 701— Collins, J., .see Negligence, 
No. 89) explained. 

Decision of Walton, J. (52 W. B. 631 ; 20 
T. L. R. 561) reversed. 

Cheshire r. Bailey, [1005] 1 K. B. 237 ; 74 i 
[L. J. K. B. 176 ; 58 W. R. 322 ; 02 L. T. 142 ; j 
21 T. L. It. 130— C. A. | 

413. Fraud of Servant— St oekh rob ev's Clerlt ! 
Stealing Client's Cheque and Certificates,) — j 
The plaintiff bought stocks and shares thiough j 
a firm of brokers whose confidential clerk was j 
his brother-in-law. It was recognised by all | 
parties that this clerk was the person in the office j 
who attended to the plaintiff’s business. The ! 
plaintiff allowed the certificates of the stocks ! 
and shares bought by him to remain in the 
broker’s office for more than a year, when it was 
discovered that the clerk in question had stolen ! 
and sold them. 

Held — that the plaintiff had no cause of 
action against the brokers, for knowing that 
he could have obtained the certificates, he left 
them in the office under the control of the 
clerk as his agent, or, if the clerk was not his 
agent, the clerk got possession of the certificates 
by fraud, and such fraud was not committed in , 
the course of his service or for his principal’s j 
benefit. j 

The plaintiff in payment for stock purchased j 
either posted to the brokers, or handed to the j 
clerk in question, a cheque payable to the brokers i 
or bearer, which was stolen by the clerk. 

Held — that such a cheque was not a remit- ! 
tanee in the ordinary course of business, and that ; 
the brokers might “show that they had never | 
received payment, although the clerk had 
initialled on behalf of the firm and sent to the 1 
plaintiff an account showing the cheque credited j 
to him. 

Bobb r. Gow Bros, and Another, (1 906) 8 F. 

[90— Ot. of Sess. 

414. Authority of Servant — Driver of Car 
Delegating Duty — Negligence — Agent of Neces- 
sity .'] — A motor-car, after having been repaired 
by the defendants, was sent back to the owner 
under the charge of a driver who was in the 
employment of the defendants. The driver 
received instructions from the defendants not 
to give up the driving to anyone. At one 
stage of the journey a man not in the employ- 
ment of the defendants accompanied the driver, 
who, hearing a noise at the back of the car, 
entrusted the driving to his companion while 
die himself went to see the cause of the noise. 
While his companion was driving he negligently 
drove the car against the plaintiff’s van. 

In the county court the plaintiff obtained a 
verdict and judgment. The Divisional Court held 

B.D. TOT,. IT. 


that as there was no necessity fur keeping the 
car going while the diiver examined the 
machinery, and therefore for entrusting the 
driving to the driver’s companion, the defen- 
dants were not liable for the neglgeniee of the 
latter. 

Held (hv the C. A.)— that as the question 
of such necessity was not raised in the 
county court or in the notice of appeal to the 
Div. Ct., the judgment in the county court 
must stand. 

Decision of Div. Ct. (22 T. L. It. 556) 
reversed. 

Harris r . Fiat Motors. Ld.,( 190 7) 23 T. L.R. 

[504— c. A. 

415. Driver — Private Electric Brougham — 
Owner Contracts with Company to Oarage 
Brougham and Supply Driver — Injury to Third 
Party Caused by Negligence of Chauffeur — 
Liability of (bmpauy.] — The owner of an 
electric * brougham contracted with the defen- 
dants to garage the brougham, supply electric 
energy, and supply a chauffeur ar so much a week 
inclusive. By the negligence of the chauffeur, 
the chauffeur while driving the brougham for his 
own purposes, aud contrary to the orders given 
him by its owner, injured the plaintiff, in an 
action to recover damages from the defendants : 

Held — that there was evidence on which a 
jury could find that the defendants were liable, 
on “ the ground that the chauffeur was their 
servant. 

Morris r . Wolskley Tool and Motor Cab 
[Co., (1907) 52 Sol. Jo. 116 — II id ley, J. 

416. Purchase of Motor Car — Driver — Car 
being driven for delivery to Purchaser.] — The 
defendant purchased and paid for a motor car in 
London, and the vendor agreed to provide a 
driver to drive the car to a certain place outside 
London and deliver it there, as the defendant’s 
driver did not know the locality and had no 
experience of the class of car purchased. While 
the car was being driven by the driver supplied 
by the vendor from London to the place named 
for delivery it collided with and damaged a 
motor bicycle owing to the negligence c>£ the 
driver. At the time the defendant, his driver, 
and his son v\ere in the car. In an action in the 
county court by the owner of the bicycle against 
the defendant to recover for the damage to the 
bicycle, the judge held that the driver of the car, 
though he was the general servant of the vendor, 
was at the time under th6 control of the defen- 

i dant, who had the property in and possession of 
the car, and that theref- re the defendant was 
liable to the plaintiff for the negligence of the 
driver. 

Held — that the decision was right. 

Jones v. Seal lard ([1898] 2 Q. B. 565; 67 
L. J. Q. B. 895 ; 79 L. T. 386 ; 14 T. L. R. 580 
— Ld. Russell, C.J., No. 398, supra) followed. 

Perkins r. Stead, (1907) 23 T. L. R. 433— 
i [Div. Ct. 

27 
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417. Servant lent to Another — Control over 
Servant — Hire of Engine and Driver.'] — The 
defendants hired out an engine to another 
person, and they supplied a driver for the 
engine. They paid the driver, supplied the 
oil for the engine, and kept it in repair. The 
evidence showed that the person to whom the 
engine was hired could direct where the engine 
should go and what loads it should haul, and 
that the defendants never knew where the engine 
was sent to or what it carried. While so hired, 
the engine, by the negligence of the driver, 
injured the plaintiff. 

Held— that, on the facts, the defendants, 
who appointed and paid and who could dismiss 
the driver, had control over him at the time of 
the injury, and were therefore liable to the 
plaintiff. 

Decision of the Div. Ct. (22 T. L. R. 303) 
reversed. 

Dewar v. Tasker & Sons, Lb., (1907) 23 
[T. L. R. 259—0. A. 


III. CONTRACTS BETWEEN MASTER AND 
SERVANT NOT RELATING TO PERSONAL 
INJURIES. 

And see title Contracts. 

418. Apprentice — Employed not with Master — 
Master's Consent — “ Duly and truly serve." — An 
apprentice “ duly and truly ” serves his master if, 
with that master's consent, he is employed other- 
wise than actually by that master during the 
term of apprenticeship. 

Richardson i \ Colne Fishery Co. (1897) 77 
[L. T. 501— Barnes, J. 

419. Continuance of Employment — Proceedings 
for Damages — Waiver — Employers and Work- 
men Aet, 1875 (38 &; 39 Viet. e. 90).] — On the 
hearing of a complaint under the Employers and 
Workmen Act, 1875, for damages for breach of 
contract by the appellants against the respon- 
dent, a miner, and it was admitted that the I 
appellants had continued since the date of such j 
breach to employ the respondent upon the terms 
of such cot. tract : 

Held, that that amounted to no waiver or 
release with regard to the claim for damages. 

Wynnstay Collieries v. Edwards, (1898) 79 
[L. T. 378 ; 62 J. P. 823— Div. Ct. 

420. J gr cement to refer Disputes to Arbitration 
— IVt&m hsal — Condition precedent.]— The plain- 
tiff sued the defendants, who were colliery 
owners, to recover damages for wrongful dis- 
missal. A sliding scale agreement had been 
made between certain persons on behalf of the 
members of the Monmouthshire and South Wales 
Coal Owners’ Association, and certain persons 
on behalf of the workmen employed at the 
collieries of the members of the association— the 
parties thereto being called by clause 1 of the 
agreement “ the joint committee.” The defen- 
dants were members of the above association. 


It was provided Winter alia) by clause 17 of 
this agreement that in cases of disputes or 
unavoidable differences no notice to terminate 
contracts should be given by either the 
employers or their workmen before the particular 
question in dispute should have been considered 
by the joint committee. 

In October, 1895, the defendants’ colliery was 
being worked at a considerable loss and, it had 
been under the consideration of the defendants 
to close the pit, but they were willing to continue 
working if the men on their part were willing to 
forego or make certain reductions in the allow- 
ances they then claimed and were receiving. 
This the men refused to do, and they contended 
that the matter should be referred to the joint 
committee. On January 1st, 1896, the defendants’ 
manager, without referring the matter to the 
joint committee, gave the men a month’s notice 
of dismissal. 

Held, that under the provisions of clause 17, 
it was not a condition precedent to the giving of 
this notice that the matter should have been 
considered by the joint committee. 

Roberts v. Hill’s Plymouth Co., Ld., (1898) 
[14 T. L. R. 21—C. A. 

421. Fixed Salary and Travelling Expenses — 
Employer ceasing to send Travelling — Liability 
for Travelling Expenses.] — The defendants em- 
ployed the plaintiff as one of their foreign 
travellers at £500 a year and travelling expenses 
at 35^. a day. By reason of circumstances over 
which the defendants had no control (bad trade 
and falling prices) it became impossible to 
obtain orders for the defendants’ goods in the 
countries in which the plaintiff travelled at 
prices which would leave a profit. They noti- 
fied to him that he would not be required to 
travel until trade revived. However, they 
continued to pay the plaintiff his full salary. 
The plaintiff claimed damages because the defen- 
dants did not send him travelling, but kept him 
idle, thereby inflicting injury on the goodwill of 
his travelling connection, and he was not able to 
save anything out of the amount allowed him 
for travelling expenses. 

Held — that the defendants’ obligation to the 
plaintiff was limited to paying him the £500 a 
year, and that there was no obligation to keep 
him travelling, and that the action was 
unfounded. 

Lagerwall v. Wilkinson, (1899) 80 L. T. 55 

— Bigham, J. 

4 22 . Agreement to Engage and Employ — 
Refusal to provide Work — Payment of Salary — 
Breach of Contract.] — By an agreement in 
writing the defendants agreed to engage and 
employ the plaintiff as their servant and repre- 
sentative salesman for a period of four years, and 
to pay him a salary, and the plaintiff agreed to 
devote the whole of his time to the business of 
the defendants. The defendants wrote to the 
plaintiff saying that, although he would still be 
in the employ of the defendants, and at their 
disposal, he would not, after a certain day, be 
required to perform any duties. The defendants 
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were always ready and willing to pay all that 
was due under the agreement. The question 
arose as to the obligation on the defendants 
during the period over which the contract was to 
extend to find continuous, or at least some, 
employment for the plaintiff. 

Held — that it was within the province of the 
defendants to say that they would go on paying 
the salary, but that they were under no obliga- 
tion to provide work. 

Judgment of Kennedy, J. ( (1901) 17 T. L. It. 
427) reversed. 

Turner r. Sawdon A Co., [1901] 2 K. B. 053 ; 

[70 L. J. K. B. 897 ; 49 W. 11. 712 ; 85 L. T. 

222 ; 17 T. L. 11. 045—C. A. 

423 . Implied Contract for Bern uncration — 
Some of xu ch Improvements patented at Master's 
Expense in Joint Names — Claim, by S 'mint for 
Remuneration — 'Agreement!] — The plaintiff, who 
had riseu within a year from a toolmaker at 3 Ox. j 
per week to foreman of the toolroom at £3, was I 
then employed by his masters to devote his j 
whole time to improving a certain machine. He j 
made several improvements, in respect of some of ! 
which patents were taken out by the masters at i 
their expense, but in the joint names of them- 
selves and the plaintiff. The plaintiff, having 
been dismissed, brought, an action alleging an 
agreement to pay him a reasonable remuneration 
in respect of ail improvements whether patented 
or not. The jury awarded him £310 in respect 
of theimprovemen s which had been patented. 

Pashley i\ Linotype Co., Ld., (1903) 20 
[B. P. C. 033— Walton, J. 

424 . Jockey — Temporary Incapacity from 
Accident — “ Failure to procure Licence.'*] — The 
plaintiff agreed to give the defendant the first i 
call upon his services as a jockey during the flat 
racing seasons of 1900, 1901, and 1902, in con- 
sideration of a retaining fee of £2,000 a year. 
The defendant could terminate the agreement by 
paying a penalty of £1,000 and the retaining 
fee for the current year, and the agreement was 
to come to an end if the plaintiff should “ fail to 
procure a licence.” 

The seasou for 1901 began on March 17th, at 
which date the plaintiff was incapacitated by an 
accident : be had previously applied for his 
licence, and had been told by the stewards to ! 
apply again when he was able to ride. He 
applied again on April 14th, received his licence | 
before he was fit to ride, and in fact rode a race I 
on May 14 th. * j 

Held — that the letters written by the defen- j 
dant did not amount to a termination of the | 
contract, and that the £1,000 was not payable ; 
but that the plaintiff had not u failed to procure 
a licence,” and that he was entitled to the £2,000 
retaining fee for 1902. 

Loates v. Maple, (1903) 88 L. T. 2S8 — 

[Wright, J. 

425 . Implied Contract from Confidential Rela- 
tionship — Right of Servant to take out Patents in 


his own Name.] — The mere existence of a contract 
| of service does not per se disqualify a servant 
from taking out a patent for an invention made 
by him during his term of service, even though 
: the subject-matter of his invention is germane to 
i his employers’ business, and even though he has 
; made use of his employers' time and servants 
and materials in perfecting his invention, and 
| has allowed his employers to use the invention, 
while he remained in their employment. But 
! some forms of confidential employment are iu- 
! consistent with such a right on the part of the 
employe. 

| The plaintiff had fur a number of years been 
j the manager of the English branch of an engi- 
neering company, dealing in a special pattern of 
| pumps. He was paid a very high salary, and 
the relationship between him ami his employers 
in America was of the most confi lential charac- 
ter. Upon the facts the judge held that the 
degree of good faith due from him to his 
employers was inconsistent with any right to 
keep back ideas for improvements, Ac., with a 
view to his personal profit at the expense of his 
employers ; and that he must be declared to be 
a trustee for his employers of the patents taken 
out by him during his service. 

Worthington Pumping Engine Co. r. 

[Moore, (1903) 19 T. L. 11. 84 ; 20 R. P. C. 1 

— Byrne, J. 

426 . Accident — Compensation — Scheme of Com - 
, pensation — ( 'ontraet — 11 oilmens Com pensation 

Jet, 1897 (GO A 61 Viet. c. 37), x. 3.] — A scheme of 
compensation was certified in November, 1898, by 
| the Registrar of Friendly Societies under sect. 3 
of the Workmen's Compensation Act, 1897, as 
applicable to the defendants’ workmen, and the 
j plaintiff, who was a workman in the defendants’ 
employment, agreed to come in under the scheme. 
The scheme expired at the end of 1903, and in 
December, 1903, a renewal scheme was certified 
by the Registrar, and the defendants posted up a 
notice that workmen might enrol under the 
scheme. The course adopted at the defendants’ 
works was that a month’s notice should be given 
if a workman wished to withdraw from the 
scheme. The workman had not given notice of 
withdrawal, but he did not enrol under the 
renewal scheme. The defendants deducted a 
certain sum from his wages as his contribution 
under the renewal scheme. 

Held — that there was no contract by the 
workman to accept the renewal scheme, and that 
the defendants were not entitled to make the 
deduction. 

Decision of Div. Ct. (21 T. L. R. 195) affirmed. 

Wilson r . The Ocean Coal Co., Ld., (1905; 

[21 T. L. R. 621— C. A. 

427 . Contract to find Work for Servant — Im- 
plied Term — Custom.] — The plaintiff was regu- 
larly employed at the defendants’ tin-plate works 
as a roller man, being paid by piecework. The 
terms of the plaintiff's employment were embodied 
in certain rules, one of which provided that “ no 
person regularly employed shall quit or be dis- 
charged from these works without giving or 
receiving twenty -eight days’ notice in writing, 

27—2 
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such notice to be given on the first Monday of 
any calendar month before twelve o’clock at 
noon’’ ; and other rules provided for fines for a 
workman refusing to work, and .hat every work- 
man would, when required by the manager, 
perforin such duties as might be deemed neces- 
sary in case of emergency other than the special 
work lie might be engaged in. On July 20th. 
1903, and subsequently, the defendants were 
unable to get orders at remunerative prices, and 
accordingly they closed their works on that date, 
and the works remained closed for some months. 
After July 20th the defendants ceased to provide 
any work for the pi lintiff and their other work- 
men, and on Monday, August 3rd, they gave 
twenty-eight days’ notice that the c infracts of 
employment would cease. The plaintiff claimed 
damages for breach of contract to find him 
employment up to August 3 1st. 

Held — that there was an implied term in the 
contract of employment to find the plaintiff a 
reasonable amount of work until the termination 
of the contract by twenty-eight days’ notice ; 
that upon the facts the defendants had not 
proved the existence of a custom to close the 
works without notice for want of remunerative 
orders. 

Decision of Jelf, J. (93 L. T. 274 ; 21 T. L. R. 
595) affirmed. 

Devonald r. Rosser & Sons, [1906] 2 K. B. 
[728 ; 75 L. J. K. B. 088 ; 95 L. T. 232 ; 22 
T. L. R. 682 — C. A. 

428 . Agreement not to Di ndge Trusts or Secrets 
of Muster's Business — List of Customers and 
forms of Business — Damages.] — The first defen- 
dant entered the service of the plaintiffs as h 
traveller under an agreement by which he agreed 
that he would not at any time thereafter 
u divulge or make known any of the trusts, 
secrets, accounts, or dealings of or relating to” 
the plaintiffs’ business. Upon leaving the 
plaintiffs’ service, he entered the service of the 
second defendants, who knew the terms of ' 
the above agreement, and i.e kept a list of the 
plaintiffs’ customers in the district in which he 
travelled and divulged to a considerable extent 
to tbe second defendants the terms upon which 
the plaintiffs did business. 

H eld— t hat t he plaintiffs w ere entitled to an 
injunction against both defendants, an older for 
delivery up of papers and books, and damages. 

Summers & Co., Ld. r. Boyce and Kinmond 
[& Co.. Ld., (1907) 97 L. T. 505 ; 23 T. L. R. 

724— Eady, J. 

See also Nos, 429, 435, 437. 

IV. DISMISSAL. 

And see title Bankruptcy, No. 245. 

429 . Domestic Servant — Contract — Custom — 
Notice during first fortnight to determine at end 
frst month ~ I roof — Reasonableness — - Consist- 
ent with custom fudieialig noticed.]— A custom 
enabling either a mbtrt ss or a domestic servant 


to determine the contract of service at the end 
of the first month by notice given to the other 
during the first fortnight of that month, is not a 
custom judicially noticed, and therefore must be 
proved. Its existence being a question of fact 
to be proved b} r evidence, there is no appeal from 
a county court judge’s decision upon it. 

Per the Court : Such a custom is not un- 
reasonable nor is it bad as being inconsistent 
with the custom judicially noticed by which a 
month’s notice or wages in lieu of notice is 
required in such engagements. 

Per Channell, J. : A custom judicially 
noticed is not a rule of law, but a judicial recog- 
nition of a fact — the fact being that the practice 
so recognised as customary, once generally pre- 
vailed. It can therefore he displaced by j .roving 
as a matter of fact that a new practice now 
generally prevails. 

Moult r. Halltday, [1S9S] 1 Q. B. 125; 62 

[J. P. 8; (57 1,. J. Q. B. 451 ; 77 L. T. 794 ; 14 
T. L. It. 109 ; 4(> W. R. 318— Div. Ct. 

430 . Misconduct — Single Act of Forgetf ulness 
— Considerable Damage caused thereby .] — I he 
question whether a single act of forgetfulness on 
the part of a servant will justify his dismissal 
without notice depends upon the character of 
the act. 

A workman having the charge of a valuable 
machine, worth £800, through forgetfulness 
caused damage to the machine to the extent of 
£30. 

Held — that his employer was justified in dis- 
missing him without notice. Such a question is 
one of fact and degree. 

Raster i\ London and County Printing 

[Works, [1899] 1 Q. B. 901 ; 68 L. J. Q. B. 

622; 63 J. P. 439 ; 47 W. R. 639; 80 L. T. 

757 ; 15 T. L. R. 331— Div. Ct. 

431 . Notice — Reasonableness — Journalist. ] — 
A summons was taken out in a voluntary liquida- 
tion to determine whether a claim by Mrs. A., 
the Scotch representative of the Gentlewoman , 
for 26 weeks’ salary was w<. 11 founded. By the 
final arrangement with Mrs. A. the company was 
to pay her 2 Is. per column for all matter they 
inserted, and two guineas for all services and all 
petty cash, stationary and postage stamps being 
supplied. When from home by the editor’s 
instructions, actual railway fares to be paid, and 
a daily allowance of 10a*. to cover all expenses, 
with a minimum payment of three guineas a 
week. A settlement was come to monthly. 

Held — that a month's notice was a reasonable 
notice, as the payment was reckoned by the 
week, and made monthly. There was no ground 
for saying that there was a contract for a yearly 
service. At the very outside a month’s notice 
was sufficient, 

In re Illustrated Newspaper Corporation, 
[(1900) 16 T. L. R. 157 — Cozens-Hardy, J. 

432 . u Retiring with Consent” — Clerk rc- 
j gulred to Retire — Right to Pension.] — A 
! bank pension scheme entitled clerks u retiring 
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with the consent of the diiectors” to a re- 
tiring allowance, but provided that no allow- 
ance should be granted to any one dis- 
missed.” The plaintiff, a clerk, was “required 
to resign,” because he had endorsed a promissory 
note, an act of which the directors disapproved 
on the ground of general policy. 

Held — that he had not u retired with the con- 
sent of the directors,” but had been 41 dismissed,” 
and could not claim a pension. 

Decision of Wright, J. ((1003) 19 T. L.B. 13S) 
affirmed. 

Stephenson r. London Joint Stock Bank, 

[Ld., (1904) 20 T. L. R. 9 ; 52 W. Ik 183— C. A. 

433. Power to Dismiss on Two Months' Mot tee. 
or Payment of Two Months' Salary — Dismissal ; 
Without Mot ice and Without hteason — Claim for 1 
General Damage*.] — Where a servant is engaged ; 
upon the terms that his master may terminate | 
the engagement at any time by two months’ ■ 
notice, or two months’ salary in lieu of notice, ! 
and the servant is wrongfully dismissed without 1 
notice and without salary, he can only claim as . 
damages two months’ salary, and is not entitled | 
to general damages in addition. 

Maw v. Jones ((1890) 25 Q. B. D. 107) dis- 
tinguished. 

Baker r. Denkera Ashanti Mining Cor- 

[poration, Ld., (1904) 20 T. L. R. 37- 

Grantham, J. 

434. Wrongful Dism issal — Charge of Drunken- j 

ness and Disorderly Conduct — Justification — , 
Question for Jury.}— The plaintiff, who was I 
employed by the defendants as the manager < f ! 
tbeir business as dealers in grain and farm | 
produce, was dismissed from their employment j 
upon the ground that he had on a certain ; 
occasion been arrested and fined for drunkenness i 
and the use of bad language in public. In an \ 
action for wrongful dismissal : — j 

Held— that the question whether the dis- ! 

missal was justifiable was for the jury, unless in ! 
the opinion of the judge there was no evidence ! 
of justification. j 

Duty of the judge in directing the jury in ; 
such a case considered. : 

The juiy having found a verdict for the plain- j 
tiff, a new trial was ordered, upon the ground \ 
that the verdict was so unsatisfactory that it j 
ought not to stand. 

Clouston & Go., Ld. r. Corby, [1900] A. C. j 

[122; 75 L. J. P. C. 20 ; 54 W. R. 382 ; 93 ; 

L. T. 700 ; 22 T. L. 1L 107— P. C. | 

435. Terms of Employment — Shipping Agent ’ 
— Engagement for “ one year certain. ” — Engage- \ 
went tacitly continued — Notice to determine .} — ! 
The defendant company on December 29th, 1891, 
appointed the plaintiff as their shipping agent 
at B., at a salary of £450 41 for one year certain.” j 
In the following December the appointment was j 
renewed “for another year.” It was never; 
again formally renewed, but plaintiff continued 
to act as such agent until 1900. He always 1 


received his salary in out* sum for each year 
ending October 31st. 

Held — that af cr a year had once begun the 
company could not terminate the employment 
by three months’ notice. 

Stevenson r. North British Ry. Co., (1900) 
[7 if. 1106 — Ct. of Sess. 

436. Secret Commission reeeired by Servant— 
Mot derating whole time to Musi ness.} — The 
plaintiff under an agreement entered the defen- 
dants’ service as manager, undertaking to give 
all bis time and attention to t heir business. 
Part of his duty was to advise them as to 
insurances on their premises. Without their 
knowledge he accepted an agency from an 
insurance company, and received commissions 
in respect of insurances on the defendants’ 
premises. 

Held — that these facts entitled the defendants 
to dismiss him without notice. 

Swale r. Ipswich Tannery, Ld., (1906) 11 
[Coin. Gas. 88 — Kennedy, J. 

437. Agreement for Fire Tears — Illness of 
Serranf- — Eight of Employer to terminate Agree- 
ment — Substantial Period of Agreement une>e- 
pired.} — By an agi cement, made in August, 
1903, the defendants agreed to employ the 
plaintiff for a period of five years as their works 
manager. The agreement contained no pro- 
vision enabling the defendants to terminate the 
agreement before the end iff the five years. 
Towards the end of 1905 the plaintiff became ill 
and was absent from work from time to time. 
In January, 1906, his illness became more 
serious, and shortly afterwards he was medically 
examined ami was told that he musfehave com- 
plete rest for a considerable time and undergo 
special treatment. It did not appear from the 
certificate of the doctor given at the time that 
the plaintiff would never be able to resume his 
work. As, by reason of his ill-health, the 
plaintiff continued to be absent from work, the 
defendants gave him notice in April, 1906, 
terminating the agreement, and they appointed 
one of their staff to act as works manager. By 
the middle of May, 1906, the plaintiff recovered 
and was fit for work. In an action by him for 
damages for breach of contract : — 

Held — that he was entitled to recover, inas- 
much as the circumstances were not such as to 
justify the defendants in thinking that the 
plaintiff would never be able to perform a sub- 
stantial part of the unexpired period of the 
agreement. 

Decision of Channell, J. ((1907) 23 T. L. R. 
306) affirmed. 

Storey r. Fulham Steel Works Co.. (1907) 
[24 T. L. It. 89—0. A. 

See also Nos. 420, 423, 441, 443. 

Y. WAGES : TRUCK ACTS. 

438. Employers and Workmen — Contract — 
Deductions — Penalty — Sum m/try Ju risd ietion — 
Employers and Workmen Act , 1875 (3S & 39 
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Viet. e. 90), .9. 4 — Truck Act, 1896(59 & 60 Viet, 
e. 44), *. 1.]— By a contract of service in writing 
the appellant company were to be entitled to 
deduct 2.s*. Qd. from the wages of the woikman 
for each day he was absent without leave. The 
respondent having so absented himself for two 
days : — 

Held — that, whether the contract was good 
or bad under the Truck Act, 1896, the justices 
should have proceeded to hear and determine on 
its men? s a summons taken out by the appellants 
under the Employers and Workmen Act, 1875, 
to recover from the respondent 5s. as “ a fine or 
penalty, or alternatively, by way of damages for 
such abstention,” and that the justices were in 
error in holding that the appellants had lost 
their right to sue under the Act of 1875 by 
reason that the Truck Act of 1896 ousted the 
jurisdiction of the justices to determine disputes 
under the Act of 1875 in all cases wh re the 
contract in question fell within its provisions. 
Buxton Lime Firms Co. v. Howe, [1900] 2 
[Q. B. 232 ; 69 L. J. Q. B. 498 ; 64 J. P. 503 ; 
48 W. R. 472 ; 82 I.. T. 422 ; 16 T. L. R. 315— 

Div. Ct. 

439. Factory Hands — Contract — Deduction of 
Fines — “ Good Order and Decorum ” — Specified 
Acts or Omissions in respect of Fines — Truck 
Act , 1896 (59 & 60 Viet. c. 44), *. 1.]— The 
respondents, who were corset manufacturers, 
and were the occupiers of a factory within the 
meaning of the Factory Acts, 1878 to 1895, 
entered into a contract with a girl, H. R., and 
employed her as a machinist in their factory 
upon the .terms (inter alia ) that “All workers 
shall observe good order and decorum while in 
the factor#, and shall not do anything which 
may interfere with the proper and orderly 
conduct of the business. A fine of sixpence (or 
less at the discretion of the manager) shall be 
paid by each worker who shall be guilty of any 
infringement of this rule.” During the dinner 
hour in the work-room of the factory some of the 
girls employed were dancing to the tune H. R. 
was playing on a harp, causing dust injurious to 
the machines amt materials in the room. The 
rules were in force in the factory during the 
dinner hour, and the disorder was reported by 
the clerk then in charge. The girls were fined 
twopence each. 

Held — that the expression “ good order and 
decorum ” must be interpreted with reference to 
the requirements of the particular business, and 
that it was a sufficiently specific and a sufficient 
compliance with the requirements of the Truck 
Act, 1896, to say that a fine may be inflicted if 
the employee does not observe “ good order and 
decorum” while in the factory ; and that con- 
sidering the fact that the employees were 
allowed to have their meals in the work-room, 
where there was valuable machinery . and 
materials, it could not be said that there was no 
evidence of a breach of good order and decorum 
to justify the infliction of a fine. 

Squire r. Bayer k Co., [1901] 2 K. B. 299; 

[70 L. J. K. B. 705 ; 65 J. P. 629 ; 49 W. R. 

557 ; 85 L. T, 247 ; 17 T, L. R. 492— Div. Ct, 


440. Payment otherwhe than in Current Coin 
of the Realm — Agreement by Workman to accept 
Payment of Portion of his Wages in Scrip of the 
Company by whom he was employed — Agreement 
signed by those in Common Employment with the 
Plaintiff— Truck Amendment Act ,’ 1887 (50 & 51 
Viet. c. 46.).] — On a case stated upon the hearing 
of a civil bill appeal it appeared that the plaintiff 
was employed by the defendants as a journey- 
man machinist at 22s. per week. The case 
stated erroneously that in October, 1894, the 
plaintiff signed an agreement, along with his 
fellow- work men, to accept “a reduction of 10 
per cent, on his wages — 20.$. a week in cash, and 
2s. to be applied to purchase shares of the 
defendant company.” The plaintiff was paid 
20,$. down to the 24th April, 1897, when he 
served notice on the defendants that he would 
not accept the reduced wages, and from that 
date until February, 1899, he was paid 22*. a 
week in cash. In February, 1899, he left the 
defendants’ employment, and brought an action 
for £12, the difference between the 20.$. and 22*. 
a week from the date of the agreement in October, 
1894, to April 24th, 1S97. 

Held (by Q. B. Div.), who acted on the 
statement in the case, without seeing the agree- 
ment, which was supposed to be lost) — that 
the contract entered into by the plaintiff was 
for a wage of 20*. and an addition of the 
purchase-money of scrip of the company at the 
rate of 2*. a week, and that the case was not 
within the Truck Acts. 

Held, a,3so (by Q. B. Div.), that, even if the 
agreement were within the Truck Acts, the 
plaintiff by its tripartite/ character, and the 
acquiescence of his fellow -workmen (some of 
whom were outside the Acts), and himself, was 
precluded from recovering. 

In the C. A. the original agreement was 
produced, from tthich it appeared that the con- 
tract was made on the basis that the plaintiff’s 
wages continued at 22*., of which 2*. per week 
was to be satisfied by shares. 

Held (by C. A.)— that the agreement was 
void under the Truck Acts, and the defendants 
were liable to pay so much of the plaintiff’s 
wages as had not been paid in current coin of 
the realm : also that there was nothing either 
in the concurrence of the other workmen, -or in 
the plaintiff’s own conduct, to prevent him from 
recovering. 

Glasgow r. Independent Printing Co., 
[1901] 2 Ir. R. 278— C. A. 

441. Minimum Weekly Wage — Deduction -- — 
No Claim at end of each Week — Iba'rff'.] — 
The appellant. entered into an agreement with 
the respondents to serve as their workman, the 
wages to be at the rate of 24*. a week, and so in 
proportion for any less period than a week. The 
wages during the employment to be at the rate 
24*. a week at the least. During the term of 
employment the appellant was not paid any 
wages during the various periods he might be 
employed. The wages were settled up at the 
end of each week, and deductions made for all 
the periods when the appellant was unemployed. 
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The appellant was dismissed by the respondents, 
and he then brought an action against the respon- 
dents to recover the amount of the deductions 
from his wages, or £10 damages. 

Held — that the workman had waived his 
claim to be paid 24 a*. weekly by accepting his 
wages each week subject to the deductions "with- 
out objection ; and that there was no ascertained 
liquidated sum due in respect of which he took 
the smaller sum and all that he could do was to 
bring a claim for damages for not employing. 

Stoddart r. Mitchell, (1902) 66 J. P. 103 ; 

[85 L. T. 686 — Div, Ct. 

442. Payment otherwise than in Current Coin 
of the Realm — Oral Arrangement to he supplied 
with Cider — Evidence — Truck Act , 1831 
(1 & 2 Will 4, c. 37), ss. 1, 25.] — A workman 
was engaged under an agreement in writing 
at a fixed rate of wages per week. There was 
also an oral arrangement entered into at the 
same time, under which, as the justices found, 
the workman was to be supplied with a certain 


Held— that the plaintiff was entitled to sal .it 
i during the time of his illness. 

Cuckson v. Stones ( (1858) 1 E. k E. 248 ; 28 
L. J. Q. B. 25 ; 5 Jur. (x.S.) 337 ; 7 W. K. 134 ) 

' followed. 

Warren r. Whittingham, (1992) 18 T. h. R. 

[508 — Bruce, J. 

445. Payment otherwise than in Current Coin 
— Deduction of Sum for Insurance of Master 
against Liability for Injury to Workmen — Truck 
Act , 1831 (1 & 2 Will. 4, r.*37), .s'. 3.1— A master, 
when paying his workmen their wages, handed 
to each a slip of paper on which was written a 
sum of money equal to 2d. in the pound 
on the amount of the wages. The work- 
men thereupon handed this sum to the master. 
This sum was to provide for insurance premiums 
paid by the master to cover his own liability 
under the Workmen’s Compensation Act, 1897. 
The amount so paid by the workmen exceeded 
the premiums paid by the master, who thus made 
a small profit. 

Held — that whether or no the master had 


quantity of cider each day in part payment of j infringed sect. 3 of the Truck Act, 1896, he had 
wages. On an information for an offence under * c j ear iy not ma( ] e a payment of wages otherwise 


the Truck Act, 1S31 

Held — that the justices were entitled to re- 
ceive evidence of the oral arrangement, and to 
find that an offence had been committed ; but 
that a real gift, however, made by an employer 
out of kindness to his servants was not to be 
treated as a payment of wages. 

Jones v . Wasley, (1902) IS T. L. R. 418— 

[Div. Ct, 

443. Suspension from Duty —Dismissal — Right 
of Employers under their Rule to withhold Wages 
during Suspension.]— By a rule of a railway com- 
pany,' the company reserved the right to punish 
any servant by immediate dismissal, fine, or sus- 
pension from duty, for certain offences, and they 
also reserved the right to deduct from the pay of 
their servants, and retain the sums which might 
be imposed as fines, and to withhold their wages 
during the time of their suspension or absence from 
duty from any cause. The company suspended 
one of their servants for two weeks under the 
rule, and at the expiration of the two weeks they 
dismissed him. 

Held — that no question arose as to whether 
the rule "was reasonable or unreasonable ; that 
the servant was in the company’s service during 
suspension ; and that when he was dismissed 
there was no rule empowering them to withhold 
his wages during the period of suspension. 

Warburton t\ Taff Vale Ry. Co., (1902) 18 
[T. L. R. 420— Div. Ct. 

444. Temporary Illness no Bar to Action for 
Wages. ] — The piaintiff entered the defendant’s 


than in current coin of the realm, contrary to 
sect. 3 of the Truck Act, 1831. 

Owner r. Hooper, (1903) 67 J. P. 406 : 89L.T. 

[130 ; 19 T. L. R. 601 ; 20 Cox, C. C. 518— 

Div. Ct. 

446. Deduction — Miner not In Pit at Stipuhdtd 
Time — Delay through Cage being full — Reason- 
able Facilities for Miners to descend. ] — The 
rule ot a colliery required men to be in the pit, 
or in the cage, by 7 a.m , and the cage was kept 
running from 6 a.m. to 7 a.m. to take them 
down. The plaintiff arrived about 6.40 a.m., 
got his lamp and took his place without loitering 
at the end of the queue of men ; but owing to 
the number of men waiting he was late, and a 
deduction was made from his wages. He brought 
an action to recover the sum lost, 'but the county 
court judge decided against him on the giound 
that the employers had provided sufficient 
facilities for the man to descend in time. 

Held, on appeal, that the judge was right, as 
the defendant’s unpunctuality was not occasioned 
by anything for which his employers were 
responsible. 

Williams r. Tenrikyber Navigation 

[Colliery Co., (1903) 19 T. L. R. 490— 

L Div. Ct. 

447. Deductions — “ Workman" — Employers 
and Workmen Act , 3875 (38 & 39 Viet. c. 90), 

10 — Truck Acts, 1887 (50 k 51 Viet. c. 46), 
. 9 . 2 ; and 1896 (59 k 60 Viet,, c. 44, s. 2.]— The 
respondents were the occupiers of a lace factory. 
After the lace was removed from the machines it 


service for a period of five years, at a yearly j had to go through the process of having the 
salarv, the plaintiff undertaking to devote the | superfluous threads and materials removed, 
whole of his time to the defendant’s business, j called “ clipping."’ This was done by women 
During the period the plaintiff became tempo- clippers, who undertook to get laces clipped, and 
rarilv^ill. and was in consequence prevented ; who applied to the manufacturers for, and took 
from performing his work; otherwise he was 1 home, lace to be clipped. They were not mo- 
ready and willing to perform his work. 1 ployed exclusively by any one firm, but might 
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take lace from different firms ; they might refuse 
to take any work, and having taken it they 
might employ other persons to assist them, or 
do it themselves, or give it to others to execute, 
the firms having no "control over them, and not 
being obliged to give them any work. The 
clippers were responsible in case of non-return 
of the lace, anrl were paid weekly, and if any 
damage was done to the lace a reasonable deduc- 
tion was made in respect thereof. There was no 
notice or contract in writing signed by the 
clippers with respect to the deductions within 
sect. 2, sub-sect. 1, of the Truck Act, 1896. 

Held — that the clippers did not come within 
the term “ workmen ” as defined by sect. 10 of 
the Employers and Workmen Act, 1S75, and 
were therefore not within the Truck Act, 1800. 

Ingram v. Barnes ( (1857) 7 0.' & B. 115, 132) 
followed. 

Squire v. The Midland Lace Co.,Ld., [1005] 

[2 K. B. 448; 74 L. J. K. B. <>U ; 00 J. P. 

257 ; 53 \V. It. 053 ; 03 L. T. 20 ; 21 T. L. It. 

460 — Div. Ct. 

448. Judgment Belt — Set-off— 'Truck Act, 1831 
(1 & 2 Will ‘4, c. 87), j sr. 3.] -The Truck Act, 1831, 
makes it illegal for an employer to deduct from 
a workman's wages a sum of money which the 
workman has been ordered by a petty sessional 
court to pay to the employer in respect of a 
breach of contract to work. 


culled a pay note, being handed to each work- 
man on the preceding day. The total amount of 
work done each day was ascertained daily. On 
Thursday, July 12th, 1906, pay notes were 
handed to the putters showing the wages clue for 
the fortnight ending on July 7th. A dispute 
arose as to the amount due to one of the putters, 
and in consequence on Friday, the 13th, the 
putters declined to work, thus laying the pit 
idle. The putters were then informed that they 
had broken their contracts and forfeited all 
wages since the conclusion of the previous fort- 
night, i.e., for July 9th, 10th, 11th, and 12th. 
On the following Monday the putters presented 
themselves for work, but were refused unless 
they signed on afresh. By arrangement, how- 
ever, they resumed work on the next day. The 
plaintiff claimed for four days’ wages, from 
July 9th to 12th inclusive, and damages for 
breach of contract in not allowing him to work 
on the Monday, contending upon the latter point 
that laying the pit idle for a day or two was, to 
the knowledge of the defendants, common 
practice, and did not amount to. a repudiation of 
the contract for service. 

Held — that the plaintiff was not entitled to 
recover for breach of contract, the refusal of the 
men to work justifying their dismissal ; but that 
as each day's wages became due daily, though 
not payable until the end of the fortnight, he 
was entitled to recover the four days’ wages. 

Decision of Div. Ct. ((1907) 97 L. T. 98; 23 
T. L. B. 408) affirmed. 


Decision of C. A. ([1904] 2 K. B. 44 ; 73 L. J. 
K. B. 575 ; 08 J. P. 371 ; 52 W. B. 564 ; 91 L.T. 
3 ; 20 T. L. B. 448) reversed. 

Williams r . North’s Navigation Col- 
lieries, Ld., [1906] A. C. 136 ; 75 L. J. K. B. 

334 ; 70 J. P. 217 ; 54 W. B. 485 ; 94 L. T. 

447 ; 22 T. L. B. 372— H. L. (E.). 

449. Weekly Wage for Specified Honrs — Bonus 
for Full-time Work — Failure to put in Full 
Time — Deduction of Bonus.] — A workwoman 
was employed at Ss. per week of 55 J hours, with 
a bonus of 2s. per week for full attendance. 
Printed rules posted in the factory, admittedly 
read by the workwoman, provided, inter alia > 
that “any person absent without reason, and not 
assigning satisfactory reason, shall lose bonus.” 
The woman being absent for a quarter of a day 
without sufficient reason, 2s. 4 d. was deducted 
from the weekly sum of 1 0.v. which would other- 
wise have been payable to her, viz., 4 d. in respect 
of a quarter of a day’s wages, and 2s. bonus. 

Held — that the deduction of the 2s. bonus 
was not an offence under the Truck Acts. 

Deane r. WrLSON, [1906] 2 Ir. B. 401— K. B. D. 

450. Wages becoming due daily — Payable 
each Fortnight— Forfeit ure~ -Breach of * Con- 
tract.]— plaintiff was a putter in the service 
of a colliery company, his duty being t > draw 
coal in tubs underground. His wages depended 
on the number of tubs drawn, and were payable 
fortnightly on the Friday following the end of 
each fortnight, a statement of the wages due, 


Parkin r . South Hetton Coal Co., (1907) 
[24 T. L. B. 193— C. A. 


451. Hallway Servant — Sick Pay — Right to 
| Wages during Time of Illness.] — The plaintiff 

who was in the service of a railway company 
signed an undertaking to obey the rules of the 
company. By one of the rules he was required 
to (and did) join the railway company’s friendly 
society, which was independent of the company, 
but to the funds of which the company con- 
tributed. Under the rule-; of the friendly society 
a member was entitled to sick pay during sick- 
ness, but he was not entitled to sick pay whilst 
receiving wag< s from the company. In August, 
1904, the plaintiff became ill, and received sick 
pay for a fortnight, during which time he did 
not ask for or receive wages. In February, 1905, 
he became ill again, and received sick pay until 
the following September, when the company 
gave him notice to terminate his employment. 
He claimed wages from February, 1905, until 
his discharge. 

Held — that he was not entitled to wages 
during that period. 

Niblett r. The Midland By. Co., (1907) 96 
[L. T. 4G2 ; 23 T. L. E. 240— Div, Ct. 

See also No. 426. 

YI. SEDUCTION OF SEBVANT. 

452. Father's Loss of Service of Daughter — 
Evidence — Visits to Father's House — Assisting in 
Household Worh.]— The plaintiff’s daughter was 
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engaged by the defendant, who was a publican, 
to assist in the public-house, and to live there 
with board and lodging at 8#. a week. On one 
day of the week, though not as part of the con- 
tract of service, the girl was accustomed to go to 
her home and see her father ami mother, and 
while there she was in the habit of doing some of 
the household work, and she assisted her mother 
by taking care of the other children. She was 
seduced by the defendant while she was in his 
service. 

Held —that the girl was in the actual service 
of the defendant, and whilst she was in that 
service the father had no legal light or interest } 
in the .services of his daughter, and that there 
was no evidence of loss of service to support an \ 
action for seduction. j 

Whitbourne r. Williams, [1901] 2 K. V>. I 

[722 ; 70 L. J. K. B. <J33 ; 83 L. T. 271 ; 17 
T. L. It. 707 — C. A. 

453. — Seduction while living with Parents — 
Child horn after Death of GirVs Father — Action 
hi/ Mother.] —A widow brought an action for 
the seduction of her daughter. The daughter | 
was seduced in the lifetime of her father, and ; 
while she was living with her parents. The 
father died, and after his death the daughter, 
who had continued to reside with the plaintiff, 
rendering her the ordinary household services, 
was delivered of a child, the result of the 
seduction. 

Held— that the action was not maintainable, i 
Hamilton c. Long, [1005] 2 Ir. R. 552— C. A. j 

i 

454. Evidence of Sendee— Sister living with 
Brother .] — After the death of a farmer, his 
widow and three children resided on the farm 
without proving his will, the farm being 
managed by the widow until her death eight j 
years later. Thenceforward her daughter, who i 
was at that time the only adult member of the j 
family, became manager, paid the rent, and got ' 
receipts in the names of her father's represents- | 
tives. 8he also did the housework, and had j 
charge of the domestic arrangements. Seven 
years later the elder of her two brothers attained 
twenty-one, and from that time he worked on 
the farm, and was rated as the occupier. His 
sister conti nued her domestic work. 1 n an action 
by the brother for the seduction of his sister : — 

Held —that there was evidence to support a 
verdict in his favour. 

Murray v. Fitzgerald, [190<»] 2 lr. 11. 254— 

[0. A. 

455. Measure of Damages — Master suing in 
respect of Seduction of Sc r cant — Loss of Sendee. ] 
Where a master sues for damages in respect of 
the seduction of a servant, to whom he is neither 
related nor in loco parentis , he can only recover 
out-of-pocket expenses for the loss of her 
services. 

McKenzie r. Hardinge, (1908) 23 T. L. R. 15 

[—Sutton, J. 
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I. MEDICAL PRACTITIONERS. 

See title Public Authorities. No. 13. 

1. Breach of Confidence — Disclosures — 
Whether Actionable.] —Information obtained 
by a medical man by examining or questioning 
a patient is confidential, and ought not to be 
disclosed to others ; but it must depend upon all 
the circumstances of the case whether any dis- 
closure made to others is an actionable wrong. 

A. B. r. C. l\ (1905) 7 F. 72— Ct. of Sess, M0J8^T 

2. Cocenant in restraint of Trade — Sale of 
Medical Practice — Co rant at not to "set up ” 
in Practice — Mot to “ Practise Breach .] — A 
doctor who sells his practice, ami covenants not 
to “ set up in practice’' within the district, does 
not break it by attending two or three of his 
former patients at their express request — at any 
rate, where he does not lay himself out to procure 
such request to he made. 

Such a covenant may be broken without 
having any residence or place of business within 
the district. 

A covenant not “ to practise ” is wider, and 
would probably be broken by the mere attend- 
ance on a patient at his request . 

Robertson v. Buchanan, (1904) 73 L. J. Ch. 

[408 ; 90 L. T. 390— C. A. 

3. “Physician” — “ Wilfully and falsely ” 

pretending to he— Medical Act , 1858 (21 22 

Viet. c. 90), x. 40' — Medical Act, 1880 (49 Sc 50 
Viet. e. 48), a*. 0.] — A licentiate of the Society 
of Apothecaries of London registered since the 
coming into operation of the Medical Act, 1880, 
and therefore, by sect. 6 of that Act, entitled 
to practise medicine, surgery, and midwifery, is 
not entitled to describe himself as a physician. 

If the licentiate incorrectly describes himself 
as a physician, but does not do so “ wilfully and 
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falsely, 1,1 he cannot be convicted under sect. 40 
of the Medical Act, 1858. 

Hunter v. Clare, [1809] 1 Q. B. 635 ; 68 L. J. 
[Q. b. 278 ; 63 J. P. 308 ; 47 VV. R. 394 ; 80 
L. T. 197 ; 15 T. L. R. 16L - Div. Ct. 

II. DENTISTS. 

(a) Unregistered Persons. 

4, Supply of Fahe Teeth — Right to Recover — 
Dentists Act, 1878 (41 & 42 Viet, c. 33), *. 5.] — 
A person who was not registered under the 
Dentists Act, 1878, as a legally qualified medical 
practitioner, made and supplied a set of false 
teeth. 

Held — that there was nothing in the Act to 
prevent him recovering the price of the teeth 
(as distinct from charges for fitting them and 
for fillings). 

Hennan & Co., Ld. r. Duckworth, (1904) 
[90 L. T. 546 ; 20 T. L. R. 436— Div. Ct. 

5, Right to sue for Fees — Right to sue in re- 
spect of materials — Cheque given — Dishonour — 
Dentists Act ; 1878 (41 & 42 Viet. c. 33), ss. 3, 5.] 
— Although under sect. 5 of the Dentists Act, 
1878, an unregistered person cannot recover a 
fee for the performance of a dental operation, he 
can sue for the price of material, e.g., false teeth 
and gold fittings, supplied by him. 

Hennan <$* Co. v. Duckworth ((1904) 90 L. T. 
546 ; 20 T. L. R. 436 — Div. Ct., supra ) followed. 

Qncere , whether, if a cheque be given in re- 
spect of fees, and then dishonoured, an action 
can be maintained on the cheque notwithstanding 
sect. 5. 

Seymour r. Pickett, [1905] 1 K. B. 715 ; 74 
[L. J. K. B. 413 ; 92 L. T. 579 ; 21 T. L. R. 

302— C. A. 

6. Using Description implying Registration — 
Unregistered Person hinging Practice of a Regis- 
tered Dentist — Keeping up Latter's Name-plate 
with Qualifications — Question of Fact — Dentist 
Act, 1878 (it & 42 Viet. c. 33), s . 3.] — It is a 
question of fact whether a person has or has not 
taken and used an addition or description 
implying that he is registered under the Dentists 
Act. 

The* respondent, not being a registered dentist, 
bought a practice from the executors of a 
deceased dentist. He put up his own name on a 
slab without any description or qualification, 
but retained two plates with his predecessor’s 
name and qualifications on them. The magis- 
, trate held that he had not “ taken or used an 
addition, description, &c.,” and dismissed the 
summons. 

Held — that the Court could not interfere, 
though, sent hie, they might have come to a dif- 
ferent conclusion themselves. 

Brown r. Whitelock, (1903) 19 T. L. R. 524 ; 

[67 J. P. 451— Div. Ct. 


(b) Dental Companies. 

7. Information hy Attorney -General — Injunc- 
tion. ] — Certain persons formed a company under 
the Companies Act, with the title of “Mr. 
Appleton, Surgeon- Dentist, Limited,” for the 
following objects (inter alia) : to carry on, 
through competent persons, the business of den- 
tists or dental surgeons in the United Kingdom, 
and for that purpose to employ suitable persons, 
and to purchase, hire, or procure suitable instru- 
ments, furniture, and fittings ; and they carried 
on and advertised such business. None of the 
directors or other persons forming the company 
were qualified dentists. The Attorney- General 
brougut an information alleging that the com- 
pany was formed for the fraudulent purpose of 
deceiving the public, by falsely representing 
that the business was carried on by persons 
registered under the Dentists Act, 1878, and for 
the purpose of in j uring and defrauding persons 
duly so registered. The company, the signatories 
to the memorandum of association, and certain 
directors named as special defendants, not 
delivering any defence, and it being admitted 
that the company was in liquidation. 

Held — that the Attorney-General suing in 
the public interest to prevent an admitted 
fraudulent attempt to evade statutory provisions, 
was entitled to an injunction, and that the 
costs of the proceedings should be paid by the 
special defendants. 

Attorney-General i\ Appleton, (1907) 1 
[Ir. R. 252— M.R. 

8. Name of Proposed Company involving False 
Representation— Refusal to Register — Companies 
Act , 1862 (25 & 26 Viet, c . 89), s. 6.] — It was 
proposed to register a company to carry on the 
business of extracting teeth and making artificial 
teeth under the name of “ S. G. Rowell, Dentist, 
Ld.” Neither S. G. Rowell, nor any of the other 
six signatories to the memorandum was registered 
as a dentist. 

Held — that the registrar had rightly refused 
to register the company, as its name involved a 
false representation liable to mislead the public. 

Rex v. Registrar of Joint Stock Companies 

[foe Ireland, (1904) 2 Ir. R. 634 — K. B. D. 

9. Taking or Using the Name — Company — 
Dentists Act , 1878 (41 & 42 Viet. c. 33), s. 3.]— 
The word “ person ” in the Dentists Act, 1878, 
relates only to an individual, and does not 
embrace a corporation or company. 

A company by assuming a name which includes 
the words “ surgeon-dentists” does not become 
liable to a prosecution under the Act for using a 
name, title, addition, or description implying 
that it is registered under the Act. 

O’Duffy r. Jaffe, [1904] 2 Ir. R. 27— K. B. D. 

10. Use of Word “ Dentist " — Registration 
under Companies Acts — Injunction — Dentists 
Act , 1878 (U <fc 42 Viet. c. 33), e. 3.] — Although 
it has been held that the word “person” in 
sect. 3 of the Dentists Act, 1878. does not 
include artificial persons, yet at the suit of the 
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Attorney-General a limited company may be 
restrain tl fro n using the word dentist (or its 
synonyms) in such a way as to amount to a false 
representation to the public that the individuals 
forming or employed by the company are quali- 
fied dentists. 

Attorney- G eneral r. Myddletons, Ld., 

[(1907) 1 Ir. K. 471— Barton, J. 

11. Using Title — One Man Company — The 
Dentists Act , 1878 (41 & 42 Viet. e. 33), s . 3.] — 
The appellant, not being a registered person 
under the Dentists Act, 1878, or a legally quali- 
fied medical practitioner, was summoned for 
using an additional title, “German Dental 
Institute, West Central Dental Institute, 
Limited, ’ implying that he was registered 
under the said Act or was specially qualified 
to practice dentistry. 

Held — that he was rightly convicted. 

Panhaus r. Brown, (1904) OS J. T. 435 — 

fDiv. Ct. 

(c) In General. 

12. 44 Professional Misconduct ” — Partnership j 
— Erasing Same from Dentists' llegister — Eri- j 
deuce- -Dentists Act , 1878 (41 & 42 Viet. c. 33), 
s. 13.] — Articles of partnership between the 1 
plaintiif and the defendant, who were dentists, : 
provided that if either partner should at any < 
time during the continuance of the partnership I 
be guilty of piofessional misconduct, or of any j 
act which was calculated to bring discredit upon j 
or injure the other partner or the business, or i 
should become incapable by reason of lunacy i 
or otherwise to take his part in the profession j 
or business of a dentist, the other partner should j 
be at liberty to give notice in writing of his 
intention to determine the partnership. The 
defendant gave the plaintiff notice to determine 
the partnership upon the ground that he had 
been guilty of professional misconduct. It was 
proved that the plaintiff was a shareholder and 
director of a company which carried on a dental 
business, and which employed uuiegisteied 
persons to attend patients, and which advertised 
by means of pamphlets. I he General Medical 
Council, acting under the Dentists Act, 1878, 
made an order upon the report of a committee, 
directing the registrar to erase from the Dentists' 
Kegister the name of the plaintiff, upon the 
ground that it had been proved that he had 
been guilty of conduct which was 44 infamous 
or disgraceful in a professional respect ” within 
sect. 13 of the Act. The defendant tendered in 
evidence the order of the Medical Council and 
the report of their committee to show that the 
plaintiif had been guilty of piofessional miscon- 
duct within the meaning of the partneiship 
articles. Waning! on, J. held that the evidence 
was not admissible, and that upon the facts 
proved the plaintiff was not guilty of profes- 
sional misconduct within the meaning of the 
articles. Upon appeal ; 

Held — that upon th *, facts proved at the trial 
the defendant was entitled to give notice to 


[ determine the partnership. By the whole 
Court : — The removal of the defendants name 
from the register rendered him incapable of 
taking his part in the profession or business of a 
dentist within the meaning of the partnership 
deed. 

Further, no distinction could be drawn between 

professional misconduct ” in the articles and 
j 44 conduct infamous or disgraceful in a pro- 
| fessional respect ” in the Act of Parliament. 

j By Cozens- Hardy, M.R., and Buckley, L.J. : 

| The order of the General Medical Council was 
\ primd facie evidence that the plaintiff was guilty 
of statutory misconduct, though evidence to 
rebut it was admissible. 

Decision of Warrington, J. ([1907] I Gh. 42ft ; 
78 L. J. Ch. 265 ; 96 L. T. 255 ; 23 T. L. It. 274) 
reversed. 

Hill r. Clifford ; Clifford r. Timms ; Clif- 
ford r. Phillips, [1907] 2 Ch. 236: 76 

L. J. Ch. 627 ; 97 L. T. 266 ; 23 T. L. II. 601— 

C. A. 

Affirmed on the ground that the advertise- 
ments clearly amounted to professional miscon- 
duct. 24 T. L. R. 112— H. L. 

III. VETERINARY SURGEON. 

13. 44 Licensed Medical Practitioner."] — A duly 
qualified veterinary surgeon is a ki licensed medi-. 
cal practitioner ” within the meaning of those, 
words in the exemption schedule of the Irish 
Juries Act, 1876. 

Rex i\ Clare County Council, [1904] 2 Ir. R. 

[569— K. B. D. 

IV. SALE OF POISONS. 

14. Agent — Canvasser for Orders — Author'd y 
to receive Money — Seller" — Pharmacy Avt\ 
1868 (31 & 32 Viet. c. 121), s. 15.]— In an action 

1 in a county court to recover a penalty under 
sect. 15 of the Pharmacy Act, 1868, from the 
defendant, a shopkeeper, for having sold a poison 
without being a duly registered chemist, the 
judge found as a fact that the defendant acted 
as agent only for a chemical company, and was 
in the position meiely of a canvasser for orders 
with authority to receive money on account of 
the company ; and that the defendant was not 
the “Seller*’ of the poison within the Act. 

Helo — that as the county court judge had 
found as a fact that there was no contract ot 
sale as between the defendant and the purchaser, 

: and as there was evidence to support the finding, 

: the Court could not interfere. 

! Judgment of Div. Ct. ([1900] 1 Q. B. 454 ; 69 
! L. J. Q. B. 289 ; 64 J. P. 168 : 48 W. II. 335 ; 83 
! L. T. 821 ; 16 T. L. R. 139) affirmed. 

j Pharmaceutical Society v. White, [1901] 

! [1 K. B. 601 ; 70 L. J. K. B. 386 ; 65 J, P. 

340 ; 49 W. R. 407 ; 84 L. T. 188 ; 17 T. L. R. 
i 262 — C. A. 

15. Vermin-killer containing 44 Poisonous Tege- 
! table Alkaloid ” — Sale to Persons unknown to 
i Seller — Desolation of Council of Pharmaceutical 
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Soviet if— Order of Pricy Council — Pharmacy 
Act , 1S08 (HI & 32 Viet. /*. 121), 2, 17, Sched, J.’] 
— A chemist sold to a person unknown to him, 
and not introduced by any person known to 
him, a vermin-killer which was labelled 44 Poison ' 5 
and contained 1 per cent, of “ vei-aGine,” which 
is a poisonous vegetable alkaloid, and iherefore 
within Part I. of Sched. (A.) of the Pharmacy 
Act, 1868. Sect. 2 of that Act provides that the 
Pharmaceutical Society may by resolution declare 
that any article ought to be deemed a poison 
within the Act, and that upon the resolution 
being approved by the Privy Council such 
article shall, after advertisement, be deemed a 
poison. Sect. 17 of the Act prohibits the sale 
of any poison included in the first part of 
Hohcd. (A.), or added thereto under sect. 2, to 
any person unknown to the seller unless intro- 
duced by some person known to the seller. A 
resolution of the Pharmaceutical Society in 
1869, duly approved and advertised, declared 
that, inter alia, “every compound containing 
poison within the meaning of the Pharmacy Act, 
1S69, when prepared or sold fur the destruction 
of vermin, 55 ought to be deemed a poison within 
the meaning of the Act ; and at the same time 
declared that certain other articles ought to be 
deemed poisons in the first part of Sched. (A.) 
to the Act. 

The chemist was charged with unlawfully 
selling a poison to some person unknown to him, 
and not introduced to him by some person known 
to him, contrary to the Pharmacy Act, 1868. 

Held — that the resolution of the Pharma- 
ceutical Society in 1869 placed the article in 
Part I. and not Part II. of Sched. (A.) of the 
Act, and that therefore the appellant was not 
guilty of the offence charged against him. 

Brown r . Leggett, [1906] 1 K. B. 330; 75 

fL. J. K. B. 193 ; 70 J. P. 109 ; 54 W. R. 362 ; 

94 L. T. 200 ; 22 T. L. R. 180 ; 21 Cox, C. C. 

114 — l>iv. Ct. 
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WAYS. 

I. BUILDINGS. 

(a) In General. 

High- 


Act, 1818 (II & 12 Viet. c. 43), a. 11.]— Sum- 
monses were issued to recover fees due to the 
respondent as district surveyor under sect. 157 of 
the London Building Act. 1 85)4. The roofing of 
the houses, of which the appellant was owner, was 
completed in December. 18515), and it was agreed 
by both parties that at the expiration of fourteen 
clays from December, 185)5), />.. not later than 
January 14th, 1900, the surveyor became entitled 
to the fees claimed. Between January 3 7th. 1900, 
and September loth, he delivered bills to the 
builder, specifying the amount of the fees. On 
July 2nd. 1900, the builder became bankrupt, 
and on October 20th, 15)00, the respondent de- 
livered to the appellant proper bills specifying 
the amount of the fees, and demanded payment 
thereof. 


1. Construction of Statutes — Dock Company 
authorised by Special Statute — Inconsistency 
with General Statute — Surrey Commercial Dock 
Act , 185)4 (57 k 58 Viet. e. Ixvii.), x. 4 — Metro- 
polis Management Act , 1855 (15) & 20 Viet. 
a. 120), *. 70.] — The appellants were a dock com- 
pany incorporated by Act of Parliament. In 
1894 they obtained an Act authorising them to | 
extend and alter their works. In carrying out 
such alterations and extensions the appellants 
were obliged 1o pull down certain premises, 
including a workshop for titters, and rebuild 
them on another site within the ambit of the 
dock premises. 

Held — that there was no duty on the dock 
company to give notice of the intended erection 
of such building under sect. 7(> of the Metropolis 
Management Act, 1855, as the control of the 
local authority under that Act was inconsistent 
with the powers conferred upon the appellants 
under their statutory authority. 


! Held — that the six months — the period of 
■ limitation fixed for taking proceedings by sect. 1 1 
| of the Summary Jurisdiction Act— did not begin 
! to run until a bill had been delivered to the 
i builder : and that the six months did not begin to 
run as against the owner until he had received a 
bill under sub-sect. 2 of sect. 157 of the London 
Building Act. 1894. 

C-ORBETT r. BADGER. [15M.il] 2 K. ?>. 278; 70 
[ L. J. K. B. 040 : 05 J. P, 552 ; 45) \V. It. 589 ; 

48 L. T. 002 ; 17 T. L. lb 474— Div. CL 

4 . District Surveyors — Fees — 1 Yoodtn Struc- 
tures — Stands to view Public Procession — 
Inspection — Transfer of Duties of District 
Surveyor — London Buildiuy Jef, 185)4 (57 k 58 
Viet. e. ccxiii.), ss. 84, 145 — London Government 
Act , 1899 (02 & OS Viet. c. 14), Sched. II. , 
Part /.] — The duties of district surveyors as to 
inspection of wooden structures in the Metropolis 
under the London Building Act, 1894, have not 


Charinq Cross and Strand Fleet ricitq Supply keen transferred by the London Government 
CanwraHm v. WotMm-nc ((1903) <57 J. K i Act to 1he b,,r0 , ll S 1 ' councils awl their otticm. 
28(i; SS I,. T. 772— Div. Ct., No. 22, utfnt') | aiul notu;e unchr scot. 1(.> of the London 
distinguished 1 Building Act, 385)4, must still be served upon 

B ^ „ them. The district surveyors are entitled to 

SuitREY Commercial Dock Co. r. Bermondsey j f ees w } iere the case is a proper one for their 

[BOROUGH Col NCTL, [1904] 1 K. B. 474 ; 73 1 ,V,cn<>oHrm 
L. J. K. B. 293 ; 08 J. P. 355 ; 52 W. II. 440 ; i ^ 

90 I,. T. 123 ; 20 T. I, E. 208 ; 2 L. U. K. 33(i : Westminster Corporation r. \\ atson and 


Div ( 't i [Others, [15)02] 2 K. B. 717 ; 71 I,. J. K. B. 

j 003 ; 87 L. T. 320 ; 38 T. L. 11. 021 ; 51 WJL 


2. District Surveyors — Fees — Schtol Board j 30U — Div. Ct. 

Laiul — Metropolitan Buildiuy Art. 1855 (18 | 


& 19 Viet. c. 322) — London Buildiuy Art, ! 
1894 (57 At 58 Viet. c. ccxiii.), ss. 21, 151.] — ! 
Under sect. 21 of the London Building Act, 
1894, the district surveyor can only claim the 
fees allowed by the Metropolitan Building Act, 
1855, for his services in respect of buildings 
erected subsequently to the coming into opera- 
tion of the London Building Act, 1894, upon 
lands which belonged to the School Board for 
London at the time of the coming into operation 
of that Act. 

Marslaxd r. Wallis k Sons, (15)01) 05 J. P. 

[100 — Div. Ct. 

3 . District Surveyor — Fees — Builder s Lia- 
bility — Owner's Liability — Period of Limitation 
— London Buildiuy Act , 185)4 (57 & 58 Viet. 
c. ccxiii.), ss. 154, 157 — Summary Jurisdiction 


5. Few Buildiuy —Consent of London County 
Council — Crystal Palace Act , 1881- Frew pt'wn 
— London Buildiuy Art, 1894 (57 Ac 58 Viet. 
c. ccxiii.), s. 22.] — By sect. 21 of the Crystal 
! Palace Act, 1881, it is provide* l that “the main 
! build. ng, conservatories, and waterworks of the 
| company, and the conveniences and other works 
i immediately connected therewith, shall be ex- 
empted from the operation of Part 1, of the 
Metropolitan Building Act, 1855, and of any 
other Act amending the same, but this ex- 
j emption shall not extend to any dwell ing- 
! home or building except as aforesaid upon any 
part of the property of the company.” The 
Crystal Palace Company built polo pony stables 
a quarter of a mile away from the main build- 
ings, without having obtained the approval of 
the council required by the London Building 
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Acts, 1894, and the London Building Act, 1S94, 
Amendment Act, 1 898. 

Held— that the words in sect. 21, “ works 
immediately connected therewith,” meant works 
connected with the main building — that is to say, 
the physic d structure, not the objects of the 
company, and that the polo pony stables were 
accordingly not exempted from the provisions of 
the London Building Acts. 

Crystal Palace Co. v. London County 
[Council, (1900) 16 T. L. R. 184— Div. Ct. 

6. New Buildings — Forecourt or Space — 
Distance from Centre of Bond wag — Loudon 
Building Act , 1894 (57 k 58 Viet. c. ccxiii.), 
ss. 13, 14, 200 (2).] — The respondents were 
summoned by the appellants, under sects. 13, 14 
and 200 (2) of the London Building Act, 1894, 
for having neglected to comply with a notice 
served on them under those sections, requiring 
them to cause the space between the external 
wall of a certain new building and the roadway 
to be at a distance not less than the prescribed 
distance from the centre of such roadway. 

The respondents had erected a new building, 
whose external wall was not less than the pre- 
scribed distance from the centre of the roadway. 
At the time of the erection of this building, and 
for probably thirty years prior thereto, there 
existed a boundary wall of a garden between 
the building and the street, and this was left 
standing, and this portion of old wall was 
inclosed by railings, but of these railings no 
complaint was made. The wall itself was 
within the prescribed distance from the centre 
of the roadway. 

Held — that the appellants had no right to 
give the notice, there being no offence under 
the Act. 

London County Council r. Aylesbury Dairy 

[Co., Ld., [1898] 1 Q. B. 106; 61 J. P, 759 ; 

67 L. J. Q. B. 24 ; 77 L. T. 440— Div. Ct. 

7. New Building — Old Site — Occupation of 
same Amount of Space — Mo-erected Building — 
London Building Act, 1894 (57 k 58 Viet. 
c . ccxiii,), s. 13 ( 1 ), (5).] — The respondents were 
erecting two new buildings to be used as factories 
on a site recently occupied by six small dwelling- 
houses, and the yards and outbuildings thereof. 
The height of the said dwelling-houses was 
28 feet, and the proposed factories about 52 feet. 
The factories were to be erected so that their 
external walls were in the same line as the 
external walls of the old dwellings, but were 
9 feet or 10 feet less than the prescribed distance 
from the centre of the roadway, but no more 
land was occupied by the factories than by the 
old dwelling-houses. 

Held— that the respondents were entitled to 
erect the factories as coming within the proviso 
to sect. 13 (5) of the London Building Act, 
1894. 

London County Council r. Patman and 

[FOTHERtNGHAM, (1903) 67 J. P 285 ; 1 
L. G. R. 519— Div. Ct. 


8. Plans — Failure to give Notice of Objection 
— Allowing Work to Proceed — Notice of Irregu- 
larity — London Building Act , 1894 (57 k 58 
Viet. c. ccxiii.), ss. 75, 150, 151, 153 (1).] — A 
summons was taken out against the respondent 
by the appellant, a district surveyor, for default 
in complying with a notice of irregularity given 
by the appellant under sect. 151 of the London 
Building Act, 1894, requiring the respondent to 
divide a building by party walls as provided by 
sect, 75 of the Act. The magistrate found as 
a fact that the appellant, after receiving the 
plans, allowed the work to proceed without 
serving notice of objection under sect. 150 of the 
Act, and he dismissed the summons on the 
ground that the appellant, by omitting to give 
such notice of objection, had deprived the respon- 
dent of the right of appeal conferred by sect. 150, 
and was, therefore, too late to take the proceedings. 

Held — that the failure to give notice of 
objection under sect. 150 was no bar to the pro- 
ceedings, and that the case must go back to the 
magistrate to be considered on the merits. 

Coggin r. Duff, (1907) 71 J. P. 304 ; 96 L. T. 

[670 ; 5 L. G. R. 615— Div. Ct. 

And see under (g) Party Walls, col. 875. 

9. Plans — Me -building on old Site — Plans of 
old Building — Plans of Building to be Erected — 
Objections — London Building Act , 1894 (57 k 58 
Viet. c. ccxiii.), s. 43.] — The plans which must 
be certified under sect. 43 of the London Build- 
ing Act, 1894, as a condition of the right of 
re-building on the site of domestic buildings 
existing at the commencement of the Act, are 
not confined to the basement or ground plan, 
but must include plans showing the sections, 
elevations and areas of the several floors of the 
building. 

Paynter v. Watson, [1898] 2 Q. B. 31 ; 62 

[J. P. 467 ; 67 L. j. Q. B. 640 ; 14 T. L. R. 

397 ; 46 W. R. 655— Div. Ct. 

10. London Building Act — Dangerous Struc- 
ture — Service of Summons — Owner — Summary 
Jurisdiction Act, 1848 (11 & 12 Viet, c . 43), s. 1 — 
London Building Act, 1894 (57 & 58 Viet. 
c. -ccxiii.), s. 188 (I).] — The procedure for the 
service of a summons under sect. 188 (1) of the 
London Building Act, 1894, is only available 
where, after ordinary inquiry the person cannot 
be found or identified. When by such inquiry 
the person on whom the summons is to be served 
can be found or identified, then the summons 
must be served according to sect. 1 of the 
Summary Jurisdiction Act, 1848. 

Reg. v. Mead. [1898] 1 Q. B. 110 ; 18 Cox, O. C. 

[670 ; 61 J. P. 759 i 67 L. J. Q. B. 874 ; 77 

L. T. 462; 14 T. L. R. 14; 46 W, R. 61— 

Div. Ct. 

(b) Building Line. 

(1) In General. 

11. Appeal — General Line of Buildings de- 
fined by Supemtending Architect — Railway 
Company's Premises — Bight of Tribunal of 
Appeal to set aside Line as Defined. ] — By 
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sect. 31 of the London Building Act, 1894 : 
“ Nothing in this part” (Part 111., sects. 22 to 
31) “ cf this Act shall effect the exercise of any 
powers conferred upon any railway company 
by any special Act of Parliament for railway 
purposes.” 

The superintending architect defined, under 
sect. 22 of the Act, a general line of buildings 
for part of a street in London, the buildings of 
which were owned by a railway company includ- 
ing a coal order office in course of erection, to be 
used in connection with coal to be brought over 
the company’s lines ; this office was let on a 
tenancy that might be determined on a week’s 
notice. The company appealed under sect. 25 
of the Act to the tribunal of appeal, who allowed 
the appeal on the ground that the line affected 
the exercise by the company of powers conferred 
upon them by their special Acts of Parliament. 

Held— that the appeal from the architect’s 
decision was misconceived ; a building line was 
rightly fixed, but was inoperative so far as any 
exercise of the company’s statutory powers was 
concerned. 

South Eastern & Chatham Ry. Co.’s 

[Managing Committee r. London County 

Council. [1907] 2 K. B. 91 ; 70 L. J. K. B. 

528 ; 71 J. P. 200 ; 96 L. T. 676 ; 5 L. G. R. 

620— Div. Ct. 

12. Appeal — Certificate of Superintending 
Architect Defining General Line of Buildings — 
Appeal from , to Tribunal of Appeal — London 
Count g Council Appearing to Support Certificate 
— Liability of Council to Pay Successful Appel- 
lants' Costs — London Building Act , 1894 (57 & 
58 Viet. c. ccxiii.), ss. 181, 183.] — Where “persons 
deeming themselves aggrieved ” appeal to the 
tribunal of appeal under sect. 25 of the London 
Building Act, 1894, against the certificate of the 
superintending architect, defining a general line 
of buildings in part of a street, and the London 
County Council appear by counsel on such 
appeal, and call evidence in support of the cer- 
tificate of the superintending architect, the 
tribunal of appeal may, on allowing the appeal 
and varying the certificate of the superintending 
architect, order the London County Council to 
pay the costs of the appellants. 

London County Council r. Metropolitan 

[Ry. CO., (1907) 71 J. P. 372 ; 97 L. T. 136 ; 

5 L. G. R. 814— Div. Ct. 

13. Certificate of Superintending Architect — 
General Line of Buildings Defined in Part of 
a Street — Buildings not Attached — Xeio Line 
Defined Including Said Part — Whether New 
Line Good.] — In 1898 the superintending archi- 
tect of metropolitan buildings defined the 
general line of buildings in part of a street in 
London, and no appeal was brought against his 
decision. In 1906 the tribunal of appeal under 
the London Building Act. 1894, reversing a cer- 
tificate of the superintending architect made in 
1906, defined another general line of buildings 
in a portion of the said street, including the 
part for which a general line was defined in 


1898, but extending further on one side of the 
said part. There was no evidence that buildings 
had been erected in the said part since 1898, 
which might alter the general line. 

Held — that the general line of buildings 
defined in 1898 was still good, and that therefore 
the general line defined in 1906 must be set 
aside. 

Re Lilley r. Lille y & Skinxek, Ld.. (I9f>7) 

[71 J. P. 437 ; 97 L. T. 306: 5 L. G. It. 1070 

— Div. Ct. 

14. Erection of Structure beyond — ^ Land 
lawfully occupied by Building or Structure " — 
London Building Act , 1894 (57 A 58 Viet. 
c. ccxiii.), s. 22.] — Land occupied by buildings 
or structures originally erected thereon in 
accordance with sect. 75 of the Metropolis 
Management (Amendment) Act, 1862, but sub- 
ject to a condition that the height of such 
buildings or structures should not exceed one 
storey, is not lawfully occupied by such buildings 
or structures within the m« ailing of sect. 22 (2) 
of the London Building Act. 1891, so as to 
justify the substitution without the consent of 
the London County Council of three-storied 
buildings or structures on the same sites, in 
advance of the general line of buildings in the 
same part of the same street, as fixed under the 
Act of 1891. 

Decision of Div. Ct. (63 J. P. 772 ; 81 L. T 
454) affirmed. 

Scott r. Carritt, (1900) 82 L.T. 67 ; 16 T. L. H. 

[134— C. A. 

15. Principle for Determining — Costs — London 
Building Act , i.894 (57 & 58 Viet. c. ccxiii.), 
ss. 22, 26, 27.] — The owner of certain houses 
fronting Fulham Road, London, applied to the 
superintending architect of metropolitan build- 
ings under sect. 22 of the London Building Act, 
1894, to define the general line of buildings upon 
a building site partly occupied by the said 
houses. The superintending architect defined a 
general line of buildings for a part of Fulham 
Road, in which the said houses were, hut extend- 
ing further than the said houses on one side of 
them. The owner appealed to the tribunal of 
appeal under the Act, The tribunal of appeal 
issued an order defining another general line of 
buildings in advance of the line defined by the 
superintending architect, but stated a case at the 
request of the London County Council, who con- 
tended that the tribunal had* no power to make 
that order, as (l) they had defined a line for a 
portion of Fulham Road for which the superin- 
tending architect had defined no line ; as (2) the 
tribunal’s line was not a general line of 
buildings within the meaning of the London 
Building Act, 1894, for in forming their line they 
had considered buildings not in the length of 
street taken by the superintending architect for 
his line, and further (as the London County 
Council alleged) they had considered buildings 
brought forward by the consent of the London 
County Council under sect. 26 of the Act, which, 
by sect. 27, as the council contended, they had 
no right to do ; and (3) as they had awarded a 
lump sum for costs. 
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PI ELD — that the duty of the superintending 
architect under sect. 22 was (1) to choose a 
length of street for the definition of a general 
line of buildings and (2) to define such a line for 
that length. Under sect. 183 the tribunal of 
appeal could confirm, reverse, or vary the super- 
intending architect's decision on both matters — 
the length of street taken and the line for that 
length. They might take a greater or less 
length of street than the superintending archi- 
tect. The tribunal had decided a question of 
fact, and the Court would not interfere with 
their decision, as there was evidence to support 
it. It was not necessary to construe sect. 27, but 
assuming the appellants’ construction to be 
correct, there was evidence upon which the 
tribunal could have defined the line they had 
made apart from the buildings brought forward 
by consent. The tribunal had power to award a 
lump sum for costs. 

In re London Building Act and London 
[County Council, (1904) 08 J. P. 490: 91 
L. T. 501— Div.Ct. 


(2) Projecting Structures. j 

16. Electric Advertising Sign — Completion of 
Offence — Limitation of Time for tailing pro- 
ceedings — London Building Act, 1894 (57 & 58 
Viet. c. ccxiii.). s. 73, subs. 8 — Summary Juris- 
diction Act , 1848 (11 & 12 Viet. c. 43), s. 11.] — 
The appellant, by an agreement in writing, let 
to a tenant a position on the outside of his house 
for the erection of an electric advertising sign. 
The sign consisted of a wooden case with a glass 
front, which was attached to the external wall 
of the house by iron brackets. More than six 
months after the sigu was completely affixed the 
respondents laid an information against the 
appellant for an offence under sect. 73, sub-sect. 8 
of the London Building Act, 1894, in extending 
a projection beyond the general line of buildings 
without the respondents’ permission. 

Held — that (1) the sign was not a u projec- 
tion ’’ from any buildings within the meaning of 
sect. 73, sub-sect. 8, the section only exl ending 
to architectural projections which were part of 
the structure of the building ; (2) as the offence 
was complete when the sign was completely 
affixed, the proceedings, not having been taken 
within the six months, were too late ; and (3) the 
tenancy would have been no answer to the 
charge. 

Hull r. London County Council, [1901] 1 

[Q. B. 580 ; 70 L. J. Q. B. 364 ; 65 J. P. 309 ; 

49 W. R. 396 ; 84 L. T. 160 ; 17 T. L. R. 270 ; 

19 Cox, C. C. 635— Div. Ct. 

17. Illuminated Advertisements affixed to 
Buildings— -Projection beyond the Building Line 
—London Building Act\ 1894 (57 & 58 Viet, 
c. ccxiii.), ss . 22, 200 (3).]— The respondents, 
without the consent of the appellants, had 
affixed upon the front walls of a building 
twelve advertisement cases, constructed of sheet 
ir..n, supported by wrought iron supports pinned 
through the front wall of the building. The 


outer side was covered with a wooden frame 
carrying canvas lined with advertisements, and 
provision was made for illuminating the interior 
of the case with electric light. The cases varied 
in width and height, but projected ten inches in 
front of the front wall of the building beyond the 
building line, but less than the existing cornice 
over the shop, which was two feet beyond the 
building line. 

Held — (Wills, J., dissentiente ), that the cases 
were not structures within the meaning of sect. 
22 of the London Building Act, 1894. 

London County Council r. Illuminated 
[Advertisement Co., [1904] 2 K. B. 886 ; 73 
L. J. K. B. 1034 ; 68 J. P. 445 ; 91 L. T. 352; 
20 T. L. E. 527 ; 53 W. R. 220— Div. Ct. 

18. Sh oio -case Erected upon Steps and Landing 
— London Building Act , 1894 (57 &; 58 Viet. 
c. ccxiii.), ss. 22 (1) and 200 (3).] — By sect, 22 (1) 
of the London Building Act, 1894, <; No building 
or structure shall, without the consent in writing 
of the council, be erected beyond the general line 
of buildings in any street. ...” 

The respondents, who carried on business as 
court milliners, erected without the consent of 
the appellants on the steps and landing leading 
to the front door in the front main wall of their 
premises a show-case which took the place of a 
shop front and which projected beyond the 
general line of buildings. The houses in tjiis 
part of the street had bay windows in front of 
the general line of buildings, and the show-case 
was slightly in front of the bays. It stood 
entirely on the respondents’ property. 

Held — that the show-case was not a “ build- 
ing or structure ” within the meaning of the 
section. 

London County Council v. Illuminated' Adver- 
tisement tf>.,([1904] 2 K. B. 886 ; 73 L. J. K. B. 
1034 ; 68 J. P. 445 ; 91 L. T. 352 ; 20 T. L. R. 
527 — Div. Ct.), supra, followed. 

London County Council r. Hancock and 
[James, [1907] 2 K. B. 45 ; 76 L. J. K. B. 
526 ; 7! J. P. 268 ; 96 L. T. 618 ; 23 T. L. R. 

417 ; 5 L. (HR. 572— Div. Ct. 

19. Shelter hung by Stay-rods , and secured by 
Bolts to Wall !, beyond General Line of Buildings 
— “ Structure ” — a Projection ” — London Build- 
ing Act, 1894 (57 & 58 Viet, c. ccxiii.), ss. 22, 73 
(8), 164.] — A shelter was hung from the front 
wall of a building in London by two stay-rods, 
and secured to the wall at the bottom by six 
bolts. The shelter consisted of an iron frame- 
work filled in on the front and sides with leaded 
glass, and covered over on the top with zinc. 

’ There were letters on the glass, made visible at 
night by lights arranged within the shelter. The 
shelter extended beyond the general line of 
buildings in the street, and had been erected 
without the consent of the London County 
Council. 

Held — that the shelter was not a tc structure” 
within the meaning of sect. 22, and not a u pro- 
jection’* within the meaning of sect, 73 (S) of 
the London Building Act, 1894, 
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London County Council v. Illuminated Ad- 
vertisements Co. ([1904] 2 K. B. 880 ; 73 L. J. K. B. 
1084 ; 08 J. P. 445 ; 91 L. T. 352 ; 20 T. L. R. 
527— Div. Ct., No. 17, supra) followed. 

LIull v. London County Council (f 1901] 1 K, B. 
580 ; 70 L. J. K. B. 364 ; 65 J. P. 309 ; 49 
W. Ii. 896 ; 84 L. T. 160— Div. Ct.), No. 16, 
supra, observed upon, but followed, 

London County Council r. Schewzik, [1905] 

[2 K. B. 695 ; 74 L. J. K. B. 959 : 69 J. P. 409; 

93 L. T. 550 ; 21 T. L. R. 731 ; 3 L. G. R. 1 159; 

54 W. R. 168 — Div. Ct. 

20. Structure Beyond General Line — Question 
of Fact — London Building Act , 1894 (57 & 58 ! 
Viet. c. ccxiii.), s. 22.]— The Palace Theatre 1 
Company, Limited, were summoned for erecting 
a structure beyond the general line of buildings ; 
without the written consent of the London , 
County Council, in contravention of Part 111. of ! 
the London Building Act, 1894. The construe- : 
tion in question was admitted to be beyond the 
general line of buildings, but the Palace Theatre 
Company contended that it was not a structure’’ : 
within sect. 22 of the Act, and that, therefore, no 
witten consent was required. It consisted of a : 
framework of wood which acted as a foundation 
for plaster work intended to imitate stone work. 
It was over thirteen feet high and seven feet ! 
wide, and extended two feet beyond the build- ' 
ng line. It was fastened by iron holdfasts to j 
the wall of the theatre, but could have been j 
removed without serious injury to the wall, and j 
it stood on the pavement lights without being i 
fastened to the pavement. The centre was hollow ! 
and contained lights for the purpose of illuminat- ; 
ing advertisements printed on the centre of the 
front, which was of transparent material. The J 
magistrate found as a fact that it was a “ struc- , 
ture” within sect. 22, and imposed a penalty and j 
made an order of removal, and, on the ground ' 
that the question was one of fact, he declined to 
state a case. 

Held — that as the question was one of fact, j 
and as there was evidence on which the magis- 1 
trate could come to the conclusion he arrived at, ! 
the Court would not older him to state a case, j 

Rex c . Denman, (1907) 71 J. P. 279; 96 L. T. 

[672 ; 5 L. G. 11. 649— Div. Ct. : 


(e) “ Building or Structure.” 

21. Bores in Street for JElectrh Lighting — 
Hotice to District Surveyor — London Building 
Act , 1894 (57 & 58 Viet. c. ccxiii.) s. 145.]— The 
appellants, being a local authority within the 
meaning of the Electric Lighting Acts, 1882 and 
1 888, had in pursuance of those Acts obtained a 
provisional order confirmed by a .statute. Under 
the provisions of that order they constructed 
boxes in the street in connection with the supply 
of electric light. 

Held— that such boxes were buildings, struc- 
tures or works within the meaning of the London 
Building Act, 1894, s. 145, and notice under that 

B,D. — VOL. II. 


; section must be served on the district surveyor 
’ before the erection < if such lx >xes. 

Whitechapel District Board of Works r. 
i [Crow, (1901) 65 J. P. 463 ; 84 L. T. 595 : 17 
T. L. R. 463 ; 19 Cox, C. U. Too — Div. Ct, 

22. A street box of an electric lighting com- 
pany, built of brick underneath a pavement, and 
iaige enough to hold a man, is a “ building, 

, structure, or work ** within the meaning of sect. 
145 of the London Building Act. 1854. 

The fact that the company’s provisional order 
requires them to give notice to the Postmaster- 
! General and to the street authority of their in- 
[ tention to construct the box, does not exclude 
the operation of the Building Act: and they 
must therefore give notice also to the district 
surveyor. 

Whitechapel Board of Worhs v. Cm or ((Had) 
65 J. P, 549 ; 84 L. T. 595 supra) followed. 

Charing Cross and Strand Electricity 

[Supply Corporation v. Woodthorpe, 

(1903) 67 J. P. 286 : 88 L. T. 772 ; 1 L. (L R. 

551 ; 67 J. P. 437 ; 52 W, K. 158 — Div. Ct. 

23. Glass and Iron Portico supported only hy 
Porch — Projection over Pavement beyond 
Building Line — Consent of London County 
Council — London Building Act , 1894 (57 A 58 
Viet. c. ccxiii.), ss. 22,200 (3).] — The a{ pedants, 
with the consent of the respondents, had erected 
a porch, but without their consent had dovetailed 
into the porch an ii on and glass shelter, projecting 
some 4 feet over the pavement beyond the 
general building line. 

Held— that such erection was a structure or 
building within sect. 22 of the London Building 
Act, 1894, and could not be erected without the 
consent of the London County Council, 

Coburg Hotel r. London County Council, 

[(1899) 63 J. P. 805 ; 81 L. T. 450 ; 16 T. L. R. 

9— Div. Ct. 

24. Hoarding for Advertisement — u Free and 
uninterrupted Cse” — Bound ary Walt — Hoarding 
erected thereon — London Building Act, 1894 (57 
A 58 Viet. c. ccxiii.), *. 22 ; London Building 
Act , 1894, Amendment Act , 1898 (61 A 62 Viet, 
e. cxxxvii.), s. 7.] — T., owner of a house and 
garden in London, by an agreement, which was 
expressed not to be a lease, allowed P., in return 
for monthly payments, to display for a term 
advertisements upon her boundary wall. P. was 
to have “free and uninterrupted use” of the 

| wall for this purpose. P. aecoidingly erected a 
! hoaiding upon the wall. I he London County 
! Council afterwards served on P. a notice alleging 
i that the braiding projected beyond the general 
j line of buildings ; in consequence of which notice 
j p. removed the hoarding. T. sued to recover 
| the sums stipulated for in the agreement. 

Held — that the words quoted amounted only 
I to a personal covenant that T, and persons 
; holding under her would not inteifere with P.’s 
j enjoyment, and that T. was therefore entitled to 
recover. 

Qua- re, whether a hoarding for advertisements 
erected on the top of a boundary wall is a 

28 
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u structure ” within the meaning of the London 
Building Act, 1894. 

Tunmer t. Partington Advertising Co. 

[(1904) 68 J. P. 318 — Channell, J, 

(d) Nature of Buildings. 

(1) In General, 

25. Building used in Part for Trade and in 
Part for Dwelling - house — Fire-resisting 
Mater i a Is — Pu hit c-h o use — Lo ndo a B wild i ng Act, 
1894 (57 & 58 Viet. c. ccxiii.), .s*. 74, sub-s. 2.] — 

A building intended to be used as a fullv-licenscd 
public-house, where the licensee and his family 
would reside, is not a building “ used in part for 
purposes of trade or manufacture and in part as 
a dwelling-house.” Within sect. 74, sub-sect. 2, 
of the London Building Act, 1894, a licensed 
victualler carries on his trade upon the whole of 
the licensed premises. Nor need the approach 
to the part which is used as a dwelling-house be 
constructed of tire-resisting materials. 

Oarritt r. Godson & Son, [1899] 2 Q. B. 193 ; 
[68 L. J. Q. B. 799 ; 63 J. P. 644 ; 80 L. T. 
771 ; 15 T. L. It. 400 ; 19 Cox. C. C. 355— 

Div. Ct. 

26. “ Building used in Part for Purposes of 
Trade or Manufacture and in Part as a D welling - 
house ” — Septration hy Fire-resisting Materials 
— Structural Se vera nee — 0 rdi nary Beer-h ouse — 
London Building Act, 1894 (57 & 58 Viet. c. 
ccxiii.), s. 74, suh-s. 2.] — Sect. 74, sub-sect. 2 
of the London Building Act, 1894, provides that 
“ In every building exceeding ten squares in 
area used in part for purposes of trade or manu- 
facture and m part as a dwelling-house, the part 
used for the purposes of trade or manufacture 
shall be separated from the part used as a 
dwelling-house by walls and floors constructed of 
flre-resisting materials.” 

Held — that the sub-section applies to a case 
in which the part of the building used for pur- 
poses of residence is structurally severed trom 
the part used for the purposes of trade and 
approached by a separate entrance, so that the 
two parts, although under the same roof, consti- 
tute in fact two separate tenements ; and that it 
’ does not apply to the case of an ordinary beer- 
house, in which the portions used for residence 
and trade respectively form part and parcel of 
the same tenement. 

Bickseev. Hoskins, [1901] 2 K. B. 122; 70 

[L. J. K. B, 577 ; 65 J. P t 469 ; 49 W. R. 523 ; 

84 L. T. 625 ; 17 T. L. B. 446— Biv. Ct. 

On appeal the above judgment was reversed 
on the ground that the magistrate had found, in 
fact, that, il the basement and ground-floor of the 
building are intended to be used for the purpose 
of the trade of a beer-house, and the part above 
the ground-floor is intended to be used as a 
dwelling-house for the licensed occupier” and 
that the Court had no jurisdiction to go beyond 
the findings of fact in the special case, notwith- . 
standing the magistrate bad held that ‘the case j 
was governed by Carritt y. Godson , [1899] 2 l 


Q. B. 193 ; 68 L. J. Q. B. 799 ; 63 J. P. 644 ; 80 
L. T. 771 ; 15 T. L. B. 400— Biv. Ct., No. 25, supra. 

Bicksee v. Hoskins, [1901] 2 K. B. 660 ; 70 
[L. J. K. B. 851 ; 65 J. P. 612 ; 49 W. B. 693 ; 

85 L. T. 205 ; 17 T. L. B. 660— C. A. 

27. Erection of Gas Works under Private Act 
— ■“ As they think jit" — Compliance with London 
Building Act, 1894 (57 & 58 Viet, c . ccxiii.), 
ss. 9, 13, 205.] — A gas company erecting a 
building upon lands specified in a schedule to 
their private Act, which entitled them to erect 
such gasworks u as they think fit ” upon such 
land, are nevertheless subject to the provisions of 
the London Building Act, 1894, relating to the 
position of new buildings in a street. 

London County Council v. Wandsworth 
[and Putney Gas Co., (1900) 64 J. P. 500— 

Biv. Ct. 

28. “ Public Building ” — “ Hospital ’ — Homes 
for Children of defect ire Intellect — Building used 
for any other Public Purpose — London Building 

Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 5 (27).] — 
In order to provide effectually for the education 
of children of defective intellect within their 
district, the Metropolitan Asylums Board 
established homes close to board schools, 
specially equipped and adapted for the education 
of children of that class, in which it was intended 
the children should live while attending the 
schools. 

Held— that a building acquired by the board 
for this purpose, not having a cubical capacity 
of more than 250,000 feet, or sleepiug accom- 
modation for more than 100 persons^ was not a 
•* public building” within the London Building 
Act, 1894, not being a “ hospital 19 or a building 
“ used or constructed, or adapted to be used, for 
any other public purpose” within sect. 5 (27). 

Josolynr v. Meeson ((1885) 49 J. P. 805 ; 53 
L. T. 3PJ — Biv. Ct.) followed. 

Moses r. Marsland, [1901] 1 Q. B. 668; 70 
[L. J. Q. B. 261 ; 65 J. P. 183 ; 49 W. B. 217 ; 

83 L. T. 740 ; 17 T. L. B. 190— Biv. Ct. 

29. Swimming Bath — Construction of Floor 
within Bath — Notice to District Surveyor under 
sect. 145 of the London Building Act, 1894— 
London Building Act, 1894 (57 & 58 Viet. 
c. ccxiii.), s . 78.]— The appellants were employed 
as contractors by a borough council to fit together 
anti place in public baths which were vested in 
the council by virtue of the London Government 
Act, 1899, temporary wooden floorings in order 
that the baths might be used as halls during the 
winter months. The appellants began the con- 
struction of the floorings before serving a building 
notice under sect. 145 of the London Building 
Act, 1894, on the respondent, the district surveyor 
of the said council. The respondent laid an 
information under the Act against the appellants 
for neglecting to serve such a notice. The 
1 magistrate convicted the appellants, but found 
that the floorings did not affect and were not 
likely to affect the baths. 

Held— that the floorings did not form a 
‘structure, or building or work,” before the 
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commencement of which a building notice must 
be served upon a district surveyor under sect. 145 
of the London Building Act, 1804, as according 
to the finding of the magistrate, they did not 
affect and were not likely to affect the building 
in which they were placed and so did not come 
within sect. 78 of the Act. 

Ue uncr v. 3P Donnell ([1897] 1 Q. B. 421 ; 66 
L. J. Q. B. 273 ; 61 J. ?. 181 ; 45 W. Ii. 267 ; 76 
L. T. 152 — Div. Ct.) followed. 

Handover r. Meeson, (1003) 67 J. P. 313— 

[Div. Gt. 

30. Uniting of Building* — Erection of Bloch s 
of Flats— London Building Act , 1804 (57 A 58 
Viet. e. ccxiii.), s. 77 (1).] — The respondent was 
a builder. On February 6th, 1002, an amended 
notice was served by the respondent upon the 
appellant, a district surveyor, that he proposed 
to erect in a street called West Hill a domestic 
building, 500 feet in depth, to be used as private 
residences. In April, 11)02, the appellant served 
a notice of objection on the ground {inter alia') 
that the respondent proposed to unite the build- 
ings in contravention of sect. 77 (1) of the Loudon 
Building Act, 1894. In October, 1900, the 
builder was proposing to erect six separate 
blocks of eight flats each, named on a plan A ., 
B., 0., D., E., and F. Blocks A. and B. were to 
front on West Hill, and blocks 0. and D. and 
blocks E. and F. were to have separate entrances 1 
from West Hill. Objection was then taken by 
the surveyor that the erection of blocks 0., D., 
E., and F. would be laying out a street. Various 
proposals were made by the respondent and 
objected to by the appellant. At the time of 
the notice, in February, 1902, block A. was com- 
pleted and block B. partly completed. By the 
notice of February, 1902, it was proposed to erect , 
each of the four other blocks, C M D., E., and F., j 
to contain its own staircase leading from the j 
basement to the top, and to be provided with an j 
entiance leading from the space outside to such ■ 
staircase. Each pair of adjacent blocks was to 
be connected by a door leading from the bath- ! 
rooms of one to the bath-rooms of the adjacent * 
block, and there was a passage way under the j 
roofs from one end of the four blocks to the ! 
other end. Each block was capable of being let ! 
separately, and none of the blocks were con- ! 
s true ted, adapted, or intended to be occupied j 
with any other block. 

Held — that the proposition of the respondent 1 
was to erect a separate building in itself, and not 
a union under one roof of separate buildings, 
and that sect. 77 (1) applied only to the union 
of buildings which had m the first instance been 
completely erected as separate structures, and 
did not apply to the union of several buildings 
in the course of erection for the purpose of trans- 
forming them and finishing them as a separate 
structure. 

Goodchild v. Matthews, (1903) 67 J. P. 296 ; 

[89 L. T. 3 69 ; 19 T. L, K. 492 ; 1L.G.K. 523 

—Div. Ct. 

31. Uniting of Buildings tch oil g in One Occupa- 
tion or constructed or adapted to he so — London 


Buildings Art T 1894 (57 A 58 Viet. c. ccxiii.), 
•s’. 77, sub-s. 1.] — Where buildings uot wholly sit 
one occupation are in fact united by an o\ enmg, 
although the said opening may have been mane 
without the necessary consents under the Metro- 
politan Building Act. 1855. or under the London 
Building Act, 1894, it is no offence against 
sect. 77 (1) of the latter Act to make another 
opening between the same buildings. 

Per Channell, J. — that the words “ or are con- 
structed or adapted to be so*’ in the same sub- 
section have reicrence to the state of thing at 
the time of the uniting and not at the time of 
the original construction. 

Woodthorp v. Spencer. (1899) 63 J. P. 246— 

[Div. Ct. 

(2) Dwellings for Working Classes, 

32. 14 To he inhabited or adapted to he inhabited 
hg persons of the working class ” — *■ Dwelling 
J louse " — London Buihing Jet , 1894 (57 A 58 
Viet. i\ ccxiii.), ss. 5 (25) (26) and (27) and 
13(5).] — By sect. 13 (5) of the London Building 
Act, 1894, a building may, without the consent 
of the London County Council, be re-elected on 
the site of the buildings existing at the passing 
of the Act, though such site is within the pre- 
scribed distance of the centre of the roadway, 
subject to the proviso that, if such new building be 
a “dwelling-house to be inhabited or adapted to be - 
inhabited by persons of the working elas.-V’ it 
shall not exceed in height the distance of its front 
wall from the opposite side of the stieet. 

Held — that *• to be inhabited *' here means 
intended when erected to be so inhabited, and 
“adapted to be inhabited*’ means structurally 
adapted to be so inhabited. 

Held further — that a public building in the 
nature of a hotel for poor men is not a dwelling- 
house within the proviso. 

Held further — that though a building is a 
“public building” within the definition in 
sect. 5 (27), it may also be a dwelling-house ” 
within sect. 13 (5). 

Per Channell, J. — By “ working class'* in this 
section is meant that class of persons who 
ordiuarily live in such a condition of life that 
overcrowding is likely to take place. 

Per Channell, J.— Query, whether in sect. 13 
(5), where height of dwelling-houses is regulated 
b)' distance of their front wall from the opposite 
side of the street, street ” does not mean a road- 
way oil the opposite side of which buildings aie 
or may possibly be erected. 

London County Council r. Davis, (1898) 

[62 J. P. 68 ; 77 L. T. 693 ; 14 T. L. li. 113— 

Div. Ct. 

33. “ Adapted to he inhabited by Persons of 
| the Working Class ” — Mouses Suitable for 

Occupation by other Classes — London Building 
| Act, 1894 (57 A 58 Viet. c. ccxiii.), s. 13 (5).] — 
j If houses are constructed in such a way that 
| they are practically certain to be inhabited only 
j by persons of the working class, the fact that 
the builder intenied to let them to any one 

28 — 2 
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willing to take them will not be sufficient to 
take them out of the scope of sect. 13 (5) of the 
London Building Act, 189-1. 

In considering whether a building falls within 
sect. 13 (5), one must look at its structural plan, 
and see whether it is adapted for inhabitation by 
the class of persons who would take two or three 
rooms in a house for the purpose of doing for 
themselves in those rooms. 

Semite , a building, to be within the section 
need not be “ specially” adapted for inhabitation 
by the working classes “ only.” 

Crow v. Davis, (1903) 67 J. P. 319 ; 89 L. T. 

[407 ; 19 T. L. B. 505— Div. Ct. 

34. “ To he Inhabited or intended to he Inhabited 
hi/ Persons of the Working Clasp 7 — London 
Building Act , 1894 (57 & 58 Viet. c. ccxiii.), 
.s'. 13 (5) —London Building Act , 1894, Amend- 
ment Act , 1898 (61 & 62 Viet. c. cxxxvii.), s. 4.] 
— Where a person proposes to erect houses in 
a locality almost entirely inhabited by persons 
of the working class, which are constructed in 
such a way that it is practically certain that 
when constructed they would be inhabited by 
persons of the working class, such buildings are 
deemed to be ki dwelling-houses inhabited or 
adapted to be inhabited by persons of the 
worldug class” within the meaning of London 
Building Act, 1894, Amendment Act, 1898. 

L . C. C. v. Baris ((1898) 62 J. P. 68 ; 77 L. T. 
693 — Div. Ct.), No. 32, supra, explained. 

Crow v. Davis, (1904) 68 J. P. 447 ; 91 L. T. 

[88 ; 2 L. Gr, B. 1034— Div. Ct. 

(e) Height of Buildings. 

35. Buildings rested in and in the occupation 
of any Department of Her Majesty's Government 
— London Building Act , 1894 (57 & 58 Viet. 
e. ccxiii.), ss. 47, 202.] — Buildings of which Her 
Majesty’s Commissioners of Works have entered 
into an agreement to take a lease at their option 
when the buildings are completed, the said build- 
ings being built under the supervision of an 
architect, subject to the approval of the surveyor 
of the Commissioners of Her Majesty’s Board of 
Works, do not come under the exemption in 
sect. 202 of the London Building Act, 1894. 

Drury v. Rickard, (1899) 63 J. P. 374; 15 
[T. L. R. 188— Div. Ct, 

36. Distance of Brant or nearest External 
Wall from opposite side of Street — Distance of 
each part of Building — Building with a Becess 
— Old Street — Su hsta n t ialA Iteration — Xew Street 
formed or laid out since 1862 — London Building 
Act , 1894 (57 A 58 Viet. e. ccxiii.), s. 490- 
Sect. 49 of the London Building Act, 1894, 
provides that no existing building ... on 
the side of a street formed or laid out after 
August 7th, 1882, and of a less width than fifty 
feet shall ... be raised, and no new building 
shall ... be erected on the side of any such 
street so that the height of such building shall 
exceed the distance of the front or nearest 


external wall of such building from the opposite 
side of the street. 

Kekewieh, J., having held that the words “so 
that the height shall exceed ” mean “ shall in 
any part exceed,” so that the height of each part 
of a building must be governed by the. distance 
of its own front or external wall from the 
opposite side of the street : — 

Held, by the C.A. — that where a building is one 
building and not several buildings, the fact that 
there is a recess in the budding going back from 
the general line of frontage does not vary the 
meaning of front or nearest external wall as used 
in the section, for the purpose of ascertaining if 
the building exceeds the proper height. 

An old street formed before August 7th, 18t2, 
which has been substantially altered since that 
date, although retaining its old name, becomes 
by such alteration a new street, to which the 
restrictions of the Act are applicable. 

Decision of Kekewieh, J. ([1907] 2 Ch. 23 ; 
76 L. J. Cli. 259 ; 71 J. P. 182; 96 L. T. 351 ; 
23 T. L. E. 263) reversed. 

Attorney - General r. Metcalfe and 

[Another, [1908] 1 Ch. 327; 77 L. J. Ch. 

261 ; 97 L. T. 737 ; 72 J. P. 97 ; 24 T. L. E. 

53— C. A. 

(f) Dangerous, Defective, Temporary, and 
i ’ " Wooden Structures. 

36a. “ Criminal Cause or Matter ” — Order for 
Demolition of Building — General Line of Build- 
ings — London Building Act , 1894 (57 & 58 Viet, 
c. ccxiii.), .s*. 22 — Judicature Act , 1873 (30 A 37 
Viet. c. 66), s . 47.] — A magistrate, upon a sum- 
mons charging a person with having erected a 
new building beyond the general line of build- 
ings in a street contrary to the London Building 
Act, 1894, having made an order for the demoli- 
tion of the building, the Divisional Court refused 
to grant a rule nisi calling upon him to state a 
case for the opinion of the Court. 

Held— that the decision of the Div. Ct. 
was in a “criminal cause or matter” within 
s. 47 of the Judicature Act, 1873, and no 
appeal lay. 

Bex t*. D Eyncourt, (1901) 85 L. T. 501 ; 18 
[T. L. E. 53— C. A. 

37. Dangerous Structures — Erection of Hoard- 
ing — Bemorul and reinstatement of Pavement — 
Liability of London County Council — Metropolis 
Management Act , 1855 (18 & 19 Viet. e. 120), 
ss. 109, 120, 122, 245 — London Building Act , 
1894 (57 & 58 Viet. c. ccxiii,), Part IX., ss. 106, 
107.] — The London County Council are not 
bound, under sects. 109 or 122 of the Metropolis 
Management Act, 1855 to give a vestry notice of 
their intention to remove the pavement and 
erect a hoarding when they are about to remove 
a dangerous structure, under Part IX. of the' 
London Building Act, 1894; and if, in the 
course of the removal of a dangerous structure, 
they remove the pavement for the purpose of 
erecting a hoarding, they are not bound to 
reinstate the pavement on the removal of the 
hoarding, and are consequently not liable foi 
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injuries caused to a person by its non-reinstate- 
ment. The duty of replacing the pavement lies 
upon the owner of the premises. 

Crisp v. London County Council, [1899] 
[1 Q. B. 720 ; 68 L. J. Q. B. 499 ; 63 J.P. 484 ; 

80 L. T. 654— Wills, J. 

38 . Dangerous Structure — Party Wall-One 
Dangerous St mature or Two — Surveyor's Fees — 
London Building Act , 1.894 (57 k 58 Viet. 
a. ccxiii.), s. 113, and Dart II. of Salted . Ill}— A 
district surveyor is entitled to on 5 and not two 
sets of fees under Part II. of Sched. III. of t> e 
London Building Act, 1894, in respect of his 
services (surveys, inspections and reports) under 
Part IX. of the Act, in relation to a party-wall 
in respect of which proceedings have been taken 
against adjoining owners and occupiers, and j 
which necessitate inspection on both sides, for ! 
such a party-wall is one dangerous structure and 1 
not two. 

London County Council r. Skein man. (1905) 
[69 J. P. 395 ; 93 L. T. 505 ; 3 L. G. B. 977— 

Div. Ct. 

39 . Defective Structure — Theatres and Music- 
halls — Special Danger from Fire — Xotice to 
Remedy — Compliance with Xotice — Power to give 
subsequent similar Xut ices— Metropolis Manage- 
ment and Building Aet, l STS (41 A 42 Viet. c. 32), 
s. 11.]— Where, under sect. 11 of the Metropolis j 
Management.and Building Act, 1878, the London | 
County Council has required the owner of a ! 
theatre or a music-hall, licensed before the Act 
of 1878, to remedy structural defects, so as to 
avoid danger from tire, and the notice is complied 
with, the County Council cannot subsequently 
serve a second notice under the section requiring 
further works to be executed. The powers of the 
section must be exercised once for all. 


A. before January 1st, 1895, erected a tempo- 
rary structure without the licence of the London 
: County Council, and thereby made himself 
: liable under the Metropolis Management and 
Building Act, 1882, to a penalty for erecting it, 
and also to a penally for each day he continued 
it. A. continued this structure until less than 
six months immediately preceding May 17th. 
1897, on which day the London County Council 
applied for a summons against him for an offence 
under sect. 13 of the Metropolis Management 
and Building Act, 1882. 

The magistrate refused the summons on the 
ground that the only liabilities saved by sect. 215 
of the London Building Act, 1894, were liabilities 
actually incurred on or l>efore January 1st, 1895, 
and that proceedings for these were barred by 
sect. 11 of the Summary Jurisdiction Act, 1848. 
On appeal : — 

Held — that the magistrate's decision was 
right. 

! Beg-, r. Cluer : Ex parte London County 
! [Council, [(1897) 67 L. J. Q. B. 36 ; 77 L. T. 
i 439 — Div. Ct. 

! 41. “ Wooden Structures'' — Stands to mew 

I Public Procession — Authority to license Erection 
\ of-— London Building Act , 1894 (57 A 58 Viet. 

! c. ccxiii.), ,s\ 84 — London Government Act , 1899 
1 (62 & 6,3 Viet. c. 14), a*. 5 ; Sched. II., Part 1.] 
— Sect. 84 of the London Building Act, 1894, 
applied to wooden structures, permanent or 
otherwise, and the London Government Act, 
1899. by sect. 5, Sched. 11., Part 1, transferred 
the powers of sect. 84, as to licensing the 
erection of wooden structures and as to taking 
proceedings for default in.obtaining or observing 
the conditions of the licence, to the borough 
councils. 

The city of Westminster is the proper authority 
to license the construction ami lay down the 
conditions of construction of structures made 


St, James’s Hall Co. r. London County wholly of wood, except so far as nails are used 

[ Council [1901] 2 K. B. 250 ; 70 L. J. K. B. m the construction, which it is proposed or may 

610 • 49 W. it. 572 ; 84 L. T. 568 : 17 T. L. R. be proposed to erect for the purpose of viewing 

483— Channell. J. j public processions in the streets within the area 

* 1 of the borough of Westminster, 


40 . Temporary Structure —Erected without 
Licence — Metropolis Management and Building 
Act , 1882(45 Viet. c. 14), $.13 — London Building 
Act , 1894 (57 k 58 Viet. c. ccxiii.), *. 215.]— 
Sect. 215 of the London Building Act, 1894, 
saves only rights and liabilities actually 
acquired, accrued, or incurred under the Acts 
repealed by it at the time the London Building 
Act, 1894, came into operation. 

Sect. 13 of the Metropolis Management and 
Building Act, 1882 (45 Viet. e. 14), forbids the 
erection of temporary structures without the 
written licence of the London County Council. 
Sect. 215 of the London Building Act, 1894 (57 
k 58 Viet. c. ccxiii.), which came into operation 
on January 1st, 1895, repeals the Metropolis 
Management and Building Act, 1882, but enacts 
that the repeal shall not affect any right or 
liability “ acquired, accrued, or incurred uir’er 
or in accordance with any enactment hereby 
repealed,” or any legal proceeding or penally in 
respect of any such liability w as aforesaid.” 


Westminster Corporation r. London 
[County Council, [1902] 1 K. B. 326; 71 
L. J. K. B. 244 ; 66 J. P. 199 ; 50 W. R. 429 ; 

86 L. T. 53 ; IS T. L. R. 187— Div. Ct. 

42 . Wooden Structures used in connection with 
the Traffic of Railway Companies — Licence 
of London County Council — Exemption — 
London Building Act, 1894 (57 A 58 Viet. c. 
ccxiii.), ss. 84. 86.] — Where the appellants, coal 
merchants, had, in close proximity to the point 
where a railway company delivered the coal, a 
wooden structure in the nature of an office, 
wherein they could dispose t.f their clerical 
business in connection with ( a ) the delivery of 
coal to them by the railway company, and (5) 
the speedy clearing of coal from the wharf near 
the sidings of the railway company, which was 
a matter of importance ami convenience to the 
coal merchants and the railway company: — 

Held- that the coal office was used in con- 
nection w r itk the traffic of the railway company 
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and was exempt from Part VII. of the London 
Building Act, 1 894, and that a licence in respect 
thereof from the London County Council was 
unnecessary under sect. 84 of the said Act. 

Elliott v. London County Council, [1899] 
[2 Q. B. 277; 68 L. J. Q. B. 887 ; 68 J. P. 
645 ; 81 L. T. 155 ; 15 T. L. It. 412— Div. Ct. 

(g) Party Walls. 

And see under (a) Its General. 

43. “ Adjoining Owner ” — Various Interests in 
Adjoining Premises — London Building Act , 1894 
(57. & 58 Viet. e. ccxiii.), ss. 5, 90, 173.] — A 
building owner must serve a “ party wall ” notice 
under sect. 90 of the London Building Act, 1894, 
upon every person holding an interest on the 
adjoining premises, other than tenants at will or 
from year to year, subject to the proviso that 
service upon one member of a class (e..g. joint 
tenants) is sufficient. 

List v. Tharp, [1897] 1 Ch. 260 ; 66 L. J. Ch. 
175 ; 61 J. P. 248 ; 76 L. T. 45 ; 45 W. R. 243— 
Chit ty, J.) discussed. 

Crosby r. Alhambra Co., Ld., [1907] 1 Ch. 

[295 ; 76 L. J. Ch. 176— Neville, J. 

44. Building Owner's Kotiee — Worh to he 
commenced within Six Months — Dispute as to 
Kotiee — A rhit ration — Delay of Six Months caused 
thereby — Validity of Kotiee. — Loudon Building 
Act , 1894 (57 & 68 Viet. c. ccxiii.), w. 90, 91.]— 
An owner served a party wall notice on an 
adjoining owner under the pi o visions of the 
London Building Act. Differences arose as to 
the proposed work, which were referred to 
arbitration under sect, 91 : the award was not 
made until six months had elapsed from the 
service of the notice. 

Held — that the notice w r as still “ available,” 
notwithstanding the provision of sect. 90 (4) that 
such a notice should not be available for the 
exercise of any right unless the wotk to which 
it relates was commenced within six months. 
Under the circumstances such provision had no 
application. 

Leadbitter and Others r. Marylebone 
[Corporation, [1905] 1 K. B. 661 ; 74 L. J. 
K. B. 507 ; 69 J. P. 20l ; 53 W. R. 470 ; 92 
L. T. 819 ; 21 T. L. R. 377-C. A. 

45. Demolition of Adjoining Premises — Bail- 
wag Company — Bail ways Clauses Consol idnt'nm 
Art, 1845 (8 & 9 Viet. c. 20), ss. 16, 45 — Charing 
Cross , Bust on and Hampstead Bail way Art. 1893 
(56 <S: 57 Viet. c. eexiv.), s. 31 — London Budding 
Art , 1894 (57 & 58 Viet. r. eexiii.), s. 5 (31).]— 
A railway company was authorised by its special 
Act, which incorporated the Lands Clauses Acts, 
the Companies Clauses Acts, and the Railways 
Clauses Consolidation Act, 1845. to make and 
maintain the railway and other works described 
in the Act. By sect. 31 of its special Act the 
company was empoweml to take by agreement 
for the extraordinary purposes mentioned m the 


Railways Clauses Consolidation Act, 1845, any 
quantity of land not exceeding five acres, and it 
was provided that any buildings erected or land 
acquired under this section should be subject to 
the provisions of the Metropolitan Build'ng 
Acts. 

The company acquired by agreement under 
sect. 31 a house situate outside the limits of 
deviation in their deposited plans, and proceeded 
to pull it down, thereby, as alleged by the 
owners of the adjoining premises, “affecting” 
the party wall between that house and their 
premises, without having given them the party 
structure notice required by the London Building 
Act, 1894. On a claim for an injunction to 
restrain the company from continuing the 
demolition of these premises : — 

Held — that the company were not exempt 
under their special Aof from the provisions of 
the London Building Act, 1 884, and were bound 
to give the adjoining owners the usual party 
structure notice, in default of which the adjoin- 
ing owners were entitled to an injunction. 

But held also, upon the facts, that th 
company, not having done anything which 
amounted to a substantial interference with the 
party structure, were not “building owners” 
within the meaning of sect. 5 (31) of the London 
Building Act, 1894. $ - 

Lewis and Salome r. Charing Cross, &c. 

[Ry. Co., [1906] 1 Ch. 508 ; 75 L. J. Ch. 282 ; 

70 J. P. 221 ; 54 W. R. 435 ; 94 L. T. 732 ; 22 

T. L. R. 282 ; 4 L. G. R. 432— Warrington, J. 

46. Difference between Adjoining Owners — 
Arbitration — Jurisdiction of Arbitrators — Sub- 
sequent raising of Party Wall by Adjoining Owner 
— London Building Act, 189*4 (57 & 58 Viet. 
e. ccxiii.), ss. 87-91.] — In 1902 the plaintiff, 
who was the owner of a house in London, pro- 
ceeded to pull it dowm with the intention of 
erecting a new building on the site : it was 
necessary to pull down and rebuild the party 
wall between the house and the adjoining house. 
He accordingly served a building owner’s notice 
on the defendants, who were the adjoining 
owners, as required by sect. 87 of the London 
Building Act, 1894. The defendants, who were 
contemplating erecting workmen’s dwellings 
upon their site, served on the plaintiff a notice 
of certain requisitions to be complied with by 
him in the rebuilding of the party wall. A 
difference having arisen with regard to these 
requisitions, the matter was referred to surveyors 
in accordance with sect. 91 of the Act, who 
awarded that the party wall should be of thicker 
dimensions than would be necessary in ordinary 
circumstances, and, further, that the defendants 
should be entitled to raise the wall at any time 
as they thought fit. The plaintiff completed the 
building. Subsequent ly t he defendants proposed 
to increase the height of the part^ wall without 
serving a building owner’s notice under the Act. 
The plaintiff thereupon brought an action for an 
injunction to restrain them from building on the 
party wall without first serving such notice. 

Held— that the award of the surveyors giving 
the defendants leave to raise the party wall at 
any time as they thought fit was ultra rites, and 
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that the defendants ought to have served a 
building owner’s notice. 

Leadbitter and Others r. Mayor, Ac., of 
[St. Marylebone, [1904] 2 K. B. S93; 73 
L. J. K. B. 1013 ; 20 T. L. II; 773 : (58 J. P. 
500 ; 53 W. R. 118 ; 91 L. T. 639—0. A. 

47. Different* "between Building Owner and 
Adjoin int/ 0 inter — lieferene? to Surregors — 
Com pensation for Damage to Trade — Jurisdiction 
to Airard — London It ui Id ha/ Art , 1894 (57 k 
58 Viet. c. ccxiii.), ss. 88-91.] — Where surveyors 
are appointed under sect. 91 of the London 
Building Act, 1894, to settle a difference between 
a building owner and nn adjoining owner under 
sect. 90 of that Act, with respect to the raising 
of a party wall, they have no jurisdiction to 
award compensation to the adjoining owner for 
anything but structural damage. They cannot 
consider, e.g., loss of trade arising from the 
execution of the work. 

Decision of Div. Ct. ([1906] 2 K. B. 767 ; 75 
L. J. K. B. 995 ; 70 J. P. 545 ; 95 L. T. 540 ; 
22 T. L. 11. 820) affirmed. 

Adams r. Marylebone Borough Council, 
[19071 2 K. B. 822 ; 71 J. P. 465 ; 23 T. L. R. 

702— C. A. 


sect. 5 (29) of the Act, and therefore had not 
the rights of a building owner under sect. 87. 

I Orf a*. Payton, (1905) 69 J. P. 103 ; 21 T. L. R. 

[90 : 3 L. G. R. 126— Eady, J. 

50. Wall mixed bp Owner of House at his own 
i Expense — “Lease of Home for a Term of Years — 
| Subsequent Her bp Adjoin ha/ Owner of Part p 
j Wall so raised — Contribution towards Ew/ tense 
of raising Wall — Bight o f Lessee — London Build* 
j hip Art. 1894 (57 A 58 Viet. e. ccxiii.}, ss.S 8- 
: 95.] — The owner of a house in London, under 
| the powers of the London Building Act, 1894, 
| raised at his own expense the party wail 
; separating his house from the adjoining house, 
j Subsequently the owner granted a lease of the 
! house for twenty-one years to the appellant. 

| After the lease to the appellant, the respondent, 
j who had become the owner of the adjoining 
! house, proposed to carry out certain building 
| works upon his premises, and for that purpose 
| to make use of the raised party wall beyond the 
! use thereof made by him before the alteration, 

! The appellant claimed (inter alia), under sect. 95, 

1 sub-sect. 2, of the Act, a proportion of the original 
| expense of raising the party wall in respect of 
I the increased user of it by the respondent. The 
j arbitrators appointed in accordance with the 
! provisions of the Act awarded to the appellant 
| a sum of money in respect of the claim. 


48. Xofiee to Adjoining Owner — Sufficiency — 
Counter- Hot ire — London Building Art, 1894 
(57 & 58 Viet. c. ccxiii.), ss. 89. 90 (1).] — A 
notice, purporting to be a party wall notice, 
under sect. 90 ( 1 ) of the London Building Act, 
1894, ought to be so clear and intelligible that 
the adjoining owner may be able to see what 
counter-notice he should give to the building 
owner under sect. 89. 

Hobbs, Hart & Co. r. Grover, [1899] 1 Ch. 11 ; 

[68 L. J. Ch. 84 ; 79 L. T. 454 ; 15 T. L. R. 

40— O. A. 

49. “Owner" — Tenant at 1177/ — London 
Building Art, 1894 (57 k 58 Viet. e. ccxiii.), 
ss. 5 (29), 87. J — By sect. 5 (29) of the London 
Building Act, 1894, the expression “owner” 
does not include a tenant at will. 

The plaintiff agreed to take a lease of certain 
land for building purposes from the London 
County Council subject to certain conditions, 
one of which was that until the granting of the 
lease the plaintiffs should be deemed tenant at 
will to the council, but he was to pay the rent 
and observe and perform the covenants and con- 
ditions to he reserved and contained in such 
lease when granted, and he was to be at liberty 
to take away sufficient earth to enable him to 
build. Before he became entitled to h »ve the 
lease granted he built a party wall between his 
land and that of the adjoining owner, and claimed 
to be entitled to all the rights of a building owner 
conferred by sect. 87 of the London Building 
Act, 1894. 

Held — that, as the plaintiff had agreed to be 
a tenant at will until the granting of the lease, 
though with certain rights snperadded, he was 
not an “owner” within the definition in 


Held— that the arbitrators had no jurisdiction 
to entertain the claim, as the Act only contem- 
plated l he payment of a proportion of the expense 
of raising the party wall to the person who had 
originally incurred the expense. 

hire Stone and Hastie, [1903] 2 K. B. 463; 

[72 L, J. K. B. 846 ; 89 L. T. 343 ; 19 T. L. R, 
654 ; 63 J. 1\ 44 ; 52 W. B. 130— C. A. 

II. BYE-LAWS. 

See also Sect. III. Drainage (b)— I n 
General. 

(a) Betting in Streets. 

51. Ineonsistenep between Bye-law and Statute 
— Metropolitan Streets Aef> 1867 (30 k 31 Viet. 
e. 134), s. 23 — Municipal Corporations Art. 1882 
(45 & 46 Viet. c. 50), s, 23 — Local Government 
Act , 188 8 (51 A 52 Viet. c. 41), ,v. 16.]— A 
bye-law made by the London County Council 
prohibiting under a penalty any person from 
frequenting and using any street or other public 
place for the purpose of bookmaking, betting, or 
wagering is a reasonable bye-law, and one that 
can properly be made under sect. 23 of the 
Municipal Corporations Act, 1882, for the good 
rule and government of the district ; and there 
is no inconsistency or repugnancy between the 
bye-law and the statutory provision contained in 
sect. 23 of the Metropolitan Streets Act, 1867, 
which says that “any three or more persons 
assembled together in any part of a street within 
the metropolis for the purpose of betting shall be 
liable to a penalty.” 

White r. .Mobley, [1S99] 2 Q. B. 34 ; 68 L. J. 

[Q. B. 702 ; 63 J. XL 550 ; 47 W. R. 583 ; 80 

L. T. 701 ; 15 T. L. R. 360 ; 19 Cox,C. C. 345 

—Div. Ct. 
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52. Inconsistency between Bye-law and Statute 
—Metropolitan Streets Art, 1867 (30 & 31 Viet. 
c. 134), s. 23 — Municipal Corporations Act) 1882 
(45 k 46 Viet. e. 50), s. 23 — Local Government 
Act , 1888 (5 i & 52 Viet. c. 41),--?. 16.]— A bye-law 
that “No person shall frequent or use any street 
or other publie place, on behalf either of himself 
or any other person, for the purpose of book- 
making, or betting, or wagering, or agreeing to 
bet or wager with any person, or paying, or 
receiving, or settling bets,” is a bye-law for the 
good government of the district, and is valid 
under a statutory power for the local authority 
to make bye-laws for the good government of the 
district. Nor is sueh a bye-law repugnant to 
sect. 23 of the Metropolitan Streets Act, 1867, 
which prohibits three or more persons assembling 
together in a street for the purpose of betting. 

White v. Morley ([1899] 2 Q. B. 34 : 68 
L. J. Q. B. 702 ; 63 J. P. 550 ; 47 W. R. 583 ; 
80 L. T. 761 ; 15 T. L. R. 360— Div. Ct., supra) 
and Burnett v. Bern/ ([1896] 1 Q. B. 641 ; 65 
L. J. M. G. 118; 60 J. P. 375 ; 44 W. R. 512 ; 
74 L. T. 494— Div. Ct.) approved. • 

Colder and Ilcbble Navigation Co. v. Pilling 
((1845) 3 Rail. Cas. 735 14 M. k W. 76; 14 

L. J. Ex. 223 ; 9 Jur. 377) and Strickland v. 
Hayes (| 1896] 1 Q. B. 290 ; 65 L. J. M. C. 55 ; 
60 J. P. 164; 44 W. R. 393; 74 L. T. 137; 
18 Cox, C. C. 244— Div. Ct.) distinguished. 

Thomas v. Suttees, [1900] 1 Ch. 10 ; 69 

[L. J. Ch. 27 ; 48W.R.133; 81 L. T.469; 16 
T. L. R. 7—0. A. 


(b) Lavatories and Waterclosets. 

See also VI II. Sanitary Conveniences, 
Ac. 

53. “ Constructing ” any Watercloset — Metro- 
polis Management Act , 1855 (18 k 19 Viet. 
c. 120), s. 202 — London County Council Bye-laws 
(1900), 17, 21.] — The appellants were the owners 
of industrial dwellings erected before the bye-laws 
made by the London County Council in 1900. 
In 1902 the appellants resolved to substitute 
iron pipes for the ordinary tile drain pipes 
communicating from the waterclosets in such 
buildings with the drains, and in carrying out 
such alterations several pans and pipes con- 
nected therewith which had been broken were 
replaced. The respondents contended that in 
carrying out such alterations the appellants were 
constructing a 14 watercloset ” within the mean- 
ing of bye-laws 17 and 21 of the bye-laws of the 
London County Council made in 1900. Bye- 
law 17 provided “any person who shall con- 
struct any watercloset, the soil pipe of which 
shall communicate with any sewer, and shall be 
in connection with any other watercloset,” shall 
cause certain things to be done. Bye-law 21 
provided that 44 these bye-laws shall so far as 
is practicable apply to any person who shall 
construct or reconstruct any pipe or drain or 
other means of communicating with sewers or 
any trap or apparatus connected therewith so 
far as he shall effect any such works in any 
building erected before the* confirmation of these 


bye-laws, as if the same were being constructed 
in a building newly erected.” 

Held — that the appellants had not 44 con- 
structed a watercloset ” within the meaning of 
bye-law 17, and that what was done was not 
within the purview of bye-law 21. 

Metropolitan Industrial Dwellings Co. 

[r. Long, (1904) 68 J. P. 113 ; 20 T. L. R. 103 ; 

2 L. G. R. 233— Div. Ct. 

54. 44 Fit or fix in connection witli any vo.c. any 
ap partus or any trap or soil pipe ’ — Repairing 
existing Watercloset — Notice to Sanitary 
Authority — Public Health ( London ) Act, 1891 
(54 & 55 Viet. c. 76), .s. 39 (1).] — By a bye-law, 
No. 5, made by the London County Council 
under sect. 39 (1) of the Public Health (London) 
Act, 1891, it is provided that 44 a person who 
shall newly fit or fix any apparatus in connec- 
tion with any existing w.c. shall as regards such 
apparatus and its connection with any soil pipe 
or drain comply with such of the requirements 
of the foregoing bye-laws as would be applicable 
to the apparatus so fitted or fixed as if the w.c. 
were being newly constructed.” 

Bye-law 14 provided that 44 every person who 
shall intend to construct any w.c. earthcloset or 
privy or. to fit or fix in or in connection with any 
w.c. earthcloset or privy any apparatus or any 
trap or soil pipe shall before executing any such 
works give notice in writing to the clerk of the 
sanitary authority/” 

The appellants, a railway company, finding 
that the pans and traps of two existing water- 
closets at one of their stations required renewal 
owing to ordinary wear and tear, removed the 
same and refitted or fixed two new pans or traps 
in connection with the said waterclosets. In 
carrying out the works the appellants complied 
with all the requirements of the bye-laws as 
referred to in bye-law 5, but gave no notice to 
the clerk of t he sanitary authority as provided 
by bye-law 14. 

Held — that bye-law 14 did not apply only to 
new waterclosets, but also to the fixing of an 
apparatus, trap, or soil pipe in connection with 
any existing watercloset. 

London and South Western Ry. Co. v . 

[Hills, [1906] 1 K. B. 512 ; 75 L. J. K. B. 

340 ; 70 J. P. 212 ; 94 L. T. 517 ; 4 L. G. R. 

399— Div. Ct. 

55. Pipe from every Lavatory to be trapped — 
Row of Basins in Board School — Applicability 
— Metropolis Management Act , 1855 (18 & 19 
Viet. <?. 120), s .* 102.] — The appellants were sum- 
moned for con t ravent ion of a bye-law of the re- 
spondents, which provided that 44 a person who 
shall erect a new building shall cause every pipe in 
such building for carrying off waste water from 
every lavatory or sink ... to a sewer to be 
constructed of lead iron or stoneware and to be 
trapped immediately beneath such lavatory or 
sink by an efficient syphon trap which shall be 
constructed of lead iron or stoneware with 
adequate means for, inspection and cleansing 
and which shall be ventilated into the external 
air wherever such ventilation shall be necessary 
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to preserve the seal of such trap.” The appel- 
lants had constructed rows of basins in a new 
building for the London School Board. The 
waste water from each basin ran through a pipe 
into an open drain, which was trapped before it 
reached the sewer. 

Held — that each basin was not a lavatory 
and need not comply with the bye-law, and that 
the case was not within the bye-law. 

Treasure k Co. r. Bermondsey Borough 

[Council, (1904) 68 J. P. 206 : 2L, G-. 11. 488 

— Div. Ct. 

(c) Lights on Vehicles. 

56 . Lights on Vehicles — Tram can — Validity.'] 
— The London County Council has power* to 
make a bye-law for the good government of 
their district, and to make bye-laws enforcing the 
use of lights on vehicles, e.y., tramcars using 
highways during the hours of darkness, and to 
say that such lights should be white lights. 

Adamson t. Miller, (1900) 16 T. L. R. 184— 

l)iv. Ct. 

(d) Lodging Houses. 

57 . Gleaming at stated times — Liability/ of 
1 1 La ndlord ” — Ao Aotice — Unreasonableness — 
Public Health ( London ) Act, 1891 (54 & 55 
Viet. c. 76), s. 94.] — A bye-law made by a 
metropolitan borough council under sect. 94 of 
the Public Health (London) Act, 1891, provided 
“that the landlord in the first week in April in 
every year, and at such other times as the con- 
dition thereof may render it necessary, shall 
cause every part of the premises of a house let in 
lodgings or inhabited by members of more than 
one family to be cleansed,” “ Landlord ” in 
relation to such a house was defined as “the 
person, whatever moy be the nature or extent of 
his interest in the premises, and whether he 
resides on the premises or not, who receives 
or is entitled to receive the rack-rent of such 
premises.” 

Held — that the bye-law was unreasonable, 
and therefore invalid, because it did not provide 
for notice being given to the landlord, who was 
the person made responsible, and who might have 
no knowledge of any offence being committed. 

And, per Wills, J., “ That the bye-law was also 
unreasonable on the ground that it required the 
work to be done in the first week of the month 
of April, which frequently included the Easter 
holidays, the work being of such a nature as 
might occupy several days.” 

Stiles r. Galinski : Nokes and Nokes r. 

[Islington Borough Council (No. 2), 

[1904] 1 K. B. 615 ; 78 L. J. K. B. 485 ; 68 I 

J. P. 188 ; 52 W. It 462 ; 90 L. T. 487; 20 
T. L. R. 219 ;2L.G. R. 341- Div. Ct. | 

58 . Houses “ let in Lodgings'* — Dye-laws — 
Artisans' Dwellings — Public Health ( London ) I 
Act, 1891 (54 k 55 Viet. c. 76), ,9. 94.]— A build- 
ing — artisans’ dwellings — was divided into a 
number of separate double-roomed tenements 
and single - roomed tenements. It had no 


front door in the ordinary sense, and the 
passages and staircase were common to all the 
tenements that it contained, and on them the 
front doors of the separate tenements opened. 
Each tenement was let to a separate family. 

Held — that the tenements were separately 
| occupied, and that each of them was a “house ” 
within sect. 94, sub-sect. 1 (;i), of the Public 
Health (London) Act, 1891, and that the whole 
building was not a house which was “let in 
lodgings or occupied by the members of more 
than one family” within the meaning of the 
section or of bye-laws made thereunder. 
Weatheritt r, Cantlay, [19011 2 K. B. 285 ; 

[70 L. J. K. B. 799 ; 65 J. P. 644 ; 49 \V. It. 

568 ; 84 L. T. 768— Div. Ct. 

59 . Ordinary House — Da eh Floor occupied 
by Different Family — Public Health [London) 
Act, 1*891 (54 & 55 Viet. e. 76), .v. 94.]— The 
appellant was the landlord of an ordinary six- 
roomed house not specially constructed to be let 
in separate tenements. It had a common stair- 
case and one common front door which was 
always kept open. On each Hour there were two 
rooms which were let to and occupied by a 
separate family. The appellant did not reside 
on the premises, nor have any representative 
residing there. 

Held— that this was a “house occupied by 
members of more than one family” and that the 
sanitary authority could make bye-laws for its 
j regulation under sect. 94 of the Public Health 
(London) Act, 1891. 

Kyffin r. Simmons, (1903) 67 J. P. 228 ; 1 
[L. G. R. 881— Div. Ct. 

60 . Proportion of Closets to Inmates — Aotice 
to Owner — Unreasonableness — Public Health 
[London') Act, 1891 (54 k 55 Viet. c. 76), 
s. 39 (1).] — A bye-law of the London County 
Council, made under the Public Health (London) 
Act, 1891, s. 39 (1), provided that “the landlord 
or owner of any lodging-house shall provide and 
maintain in connection with such house water- 
closet, earth-closet, or privy accommodation in 
the proportion of not less than one water-closet, 
earth closet or privy for every twelve persons.” 
Upon a complaint being lodged against rent 
collectors, who are “ owners ” within the definition 
clause, for contravention of the bye-law : — 

Held — that the bye-law was not reasonable, 
on the ground that it did not provide for notice 
to be given to the person complained against 
(who might be quite unaware that the bye-law 
was being infringed) More proceedings were 
commenced, 

Nokes and Nokes r. Islington Borough 

[Council (No. 1), [1904] 1 K. B, 610 ; 73 

L. J. K. B. 100 ; 68 J. P. 95 ; 52 W. R.399 ; 90 

L. T. 22 ; 20 T. L. R. 95 : 2 L. G. R. 334- 

Div. Ct. 

III. DRAINAGE. 

(a) Drain or Sewer. 

And see title Sewers and Drains. 

61 . Combined Operation — Plans sanctioned by 
l Vestry — Subsequent de nation from Plan — - 
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Metropolis Management Act 1855 (IS & 19 Viet.. 
c. 1 20), ss. 74, 250. ] — A plan for draining a group 
of houses hya combined operation, under sect. 74 
of the Metropolis Management Act, 1855, was 
sanctioned by i he vestry. The course of one of 
the pipes indicated in the plan, which drained 
more than one of the houses, was in the laying 
of it altered so as to run within a few feet of the 
course indicated in the plan. 

Held — that the pipe was a drain and not a 
sewer within the meaning of sect. 250 of the 
Metropolis Management Act, 1855, the number 
of houses draining into it not being added to or 
interfered with by the deviation from the plan 
sanctioned. 

Greater London Property Co. r. Foote, 
[1899] 1 Q. lb 972 ; 68 L. J..Q. 11. 028 : 08 
J. P. 420 ; 47 W. B. 541 ; 80 L. T. 390— 

Div. Ct. 

62. Combined Operation — Departure from 
Plan authorised — Owner not liable to abate 
Nuisance — Metropolis Management Aet, 1855 
(18 & 19 Viet, c . 120), ,?.250 — Metropolis Manage- 
ment Amendment Act , 1802 (25 & 20 Viet. c. 10*2), 
s. 112.] — In 1855 an order of the Metropolitan 
Commissioners of Sewers was obtained for drain- 
ing four houses in the metropolis by a combined 
operation. The work was carried out before 
January 1st, 1850, hut not in accordance with 
the plan authorised by the Commissioners. 
From the group of four houses one was left out, 
and two others were added. A nuisance having 
arisen in regard to the pipe draining the group, 
and the owner of the houses having been required 
to abate the nuisance : — 

Held— that the departure from the plan 
authorise d was material, and, there being no 
evidence that such departure was sanctioned by 
Ihe Commissioners, the pipe was not a drain but 
a sewer, and that therefore the owner was not 
liable to abate the nuisance. 

Bullock: r. Reeve, (1900) 49 W. E. 98; 70 
[L. J. Q. P>. 42 ; 65 J. P. 164 ; 84 L. T. 55— 

Div. Ct, 

63. Combined. Operation — Order of Local 
Authority— Subsequent alteration of Scheme — 
No fresh Order — Drain or Seicer — Metropolis 
Management Art , 1855 (18 & 19 Viet. e. 120), 
s. 250.] — By order of the local authority in 1853 
certain houses had been drained by a combined 
scheme. In 1899 one of the houses, No. 85, was 
disconnected from No, 83, and connected with 
the adjoining house on the other side, No. 87. 
No order was made by the local authority as to 
this alteration, but it was superintended by their 
officers. In 1900 the owner of No. 85 erected a 
workshop in the garden at the rear, and the 
drainage from that, including an additional 
watereloset, was connected with the drain of 
No. 87. A plan of this had been approved by 
the local authority, and though the work was 
not carried out in accordance with such plan it 
was done under the superintendence , of the 
officers of the local authority. 


Held — that the drain of No. 87 had not 
become a sewer. 

Gorringe r. Shoreditch Borough, (1902) 66 
[J. P. 565 ; 86 L. T. 592— Div. Ct. 

64. Combined Operation — Order of Local 
Authority — Subsequent deviation — Metropolis 
Management Act , 1855 (18 & 19 Viet. c. 120), 
s. 74.] — On September 29th, 1876, an order was 
made by the Hackney District Board of Works 
for the drainage of twenty- six houses (numbered 
35 to 85, odd numbers only) in Uectory Hoad, by 
a combined operation in accordance wi h a plan 
by which the houses were to be put in various 
groups, one of which, consisting of Nos. 45, 47, 
49, and 51, was to be drained by a drain passing 
under No. 49. 

In October, 1906, a nuisance w r as found to 
exist owing to a defect in a line of pipes passing 
beneath No. 51, and on examination it was fonncl 
that the grouping had been altered, and that 
Nos. 47, 49, 51, 53, and 55 were drained together 
by means of a drain passing under No. 51 
(instead of No. 49, as shown on the above- 
mentioned plan). 

Held — that as the alteration in the system of 
drainage was a material one, and as there wasmo 
evidence that it had been sanctioned by the 
local , an ‘hority, the line of pipes passing under 
No. 51 was a sewer repairable by the borough 
council. 

Greater London Property Co. v. Foote ([1899] 
1 Q. B. 972 ; 68 L. J. Q. B. 628 ; 63 J. P. 420 ; 
80 L. T. 390; 47 W. E. 541— Div. Ct.), No. 61, 
suq)ra , applied. 

Harvey r. Jaye, (1907) 71 J. P. 473 ; 97 L. T. 

[543 ; 5 L. G. E. 907— Div. Ct. 

65. Combined- Operation — Transfer of Title 
otherwise than by Purchase — Estoppel— Metro- 
polis Management Act, 1 855.(18 & 19 Viet. c. 120), 
as*. 76, 83, i 01, 250.] — A metropolitan vestry had 
approved a plan for the drainage of a number of 
houses which did not show the particular drainage 
of each house, but authorised the drainage of the 
houses in pairs by a series of combined opera- 
tions. In a pair of such houses the drainage was 
carried oft by two pipes, laid one under each 
house ; these pipes joined into one pipe before 
they reached i he sewer. The pipe under house A 
took the whole of the drainage of A, together 
with that from a sink in the back part of house B ; 
the pipe under B took the rest of the drainage 
of B. The connection between the sink in B 
and the pipe under A had been made at the time 
when the houses and the drains were constructed. 
The trustees of a settlement were owners of both 
houses; they derived their title, without any 
purchase for value, from the original owner, by 
whom the houses and drains were constructed. 
The Court inferred as a fact that the connection 
of the sink in house B with the pipe under A 
was made by the authority of the surveyor to 
the vestry. 

Held — that that connection did not make the 
pipe under house A a sewer within the meaning 
of sects. 101 and 250 of the Metropolis Manage- 
ment Act, 1 855. 
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Held, further, that even if the connection 
had been made without authority the present 
plaintiffs, not being purchasers for value, could 
get no higher rights than the original owner had 
as against the public : and the pipe would still 
remain a drain. 

A notice under sect. 83 of the Metropolis 
Management Act, 1855, had been served upon 
the plaintiffs by the defendants. 

Held— that it had been wrongly served i 
(assuming that the connection had been wrong- j 
fully made), because the plaintiffs were not the ! 
persons who had mat le the connection originally. : 

Si lie* v. Fulham Borough Council ([1903] j 
1 K. B. 829 ; 72 L. J. K. R. 397 ; 67 J. P.273 : 51 , 
W. R. 598 ; 88 L. T. 753 ; 19 T. L. E. 398, Ho. 72, j 
infra — C. A.) discussed. ; 

Heaver and Others r. Fulham Corpora- ! 

[tion, [1904] 2 K. B. 383 ; 73 L. J. K. R. | 

715 ; 68 J. P. 278 ; 91 L. T. 31 : 20 T. L. R. ! 

383 ; 2 L. G. II. 672— Chaunell. J. j 

66. Drain or Sewer- — Combined Scheme — House 1 
included in Scheme not Sanctioned btj Board — 
Variation of Line of Pipe# — Metropolis Manage- 
ment Act , 1855 (18 & 19 Viet. c. 320), ss. 74, 
250.] — On July 12th, 1878, a plan was approved 
by the H. Board of Works by which three houses. 
Nos. 21, 23 and 25, E. Rood, were to be drained 
by a combined operation into E. Road. On 
March 19th, 1879, a plan was approved by the | 
same local authority sanctioning a combined | 
system of drainage by which Nos. 27, 29, 31 and j 
33, E. Road, were to be drained into E. Koad. 
A nuisance having arisen in August, 1905, it was | 
found that Nos. 23, 23, 25 and 27 were drained i 
together by means of a line of pipes passing I 
along the back of such houses and under No, 25 : 
to the public sewer in li. Hoad, and that Nos. 29, 
31 and 33 were drained together by means of 
a line of pipes passing at the rear of such houses 
into the public sewer in E. Eoad, 

Held — that the line of pipes draining Nos. 21, 
23, 25 and 27 E. Eoad was a sewer repairable 
by the local authority and not a combined drain 
repairable by the owners of the houses. 

Kershaw v. Taylor ([1895] 2 Q. B. 471 ; 64 
L. J. M. C. 245 ; 59 J. P. 726 ; 44 W. R. 28 ; 73 
L. T. 274 — C. A.) followed. 

Harvey r. Busby. (1906) 70 J. P. 301 ; 95 L. T. 

[91 ; 4 L, G. E. C93— Div. Ct, 

67. Combined, System of Drainage — Delegation 
of Authority to Surrey or by Board of Work* 
— Order of Board of 1 1 orbs — FrUlence — Met ro- 
polis Management Act , 1855 (18 k 1 9 Viet, c, 120), 
jm, 74, 76, 250. J — Six houses were drained by one 
line of pipes, and the owner of one of the houses 
was summoned for a nuisance caused by defect 
in such pipe under his premises. By a resolution 
dated March 24th, 1859, the district board of 
works authorised their surveyor to grant applica- 
tions for house drainage when they were regular, 
involving no special point for the consideration 
of the board, the number of such applications to 


be reported quarterly. On April 9th, 1868, an 
application by the then owner of the said six 
houses for permission to drain the said six 
| houses by a combined drain was sent to the 
district board of works. Such application was 
■ filed in a book kept for the purpn-e to contain 
; such applications made r<> the district board, and 
signed as “ approved M by the then surveyor to 
the board of works. There was no record or any 
other evidence of approval by the board or any 
of its committees of the said application. 

Held— that there was no evidence that the 
hoard < if works had ever authorised or approved 
of such application, and that therefore the line 
of pipes draining the said six houses was a sewer 
and not a drain, and that the local authority were 
liable for its repair. 

High r. Billings. (1903) 67 J. p. 388; 89 
[L. T. 550 ; 1 L. 0. E. 723— Id v. Ct. 

68. Drains made without Consent of Local 
Author'd g — Liability to Be pa it — Metropolis 
Management Act , 1855 (18 & 19 Viet. c. 120), 
ss. 68. 69. 74. and 250 — Metropolis Management 
Art 1862 (25 A 26 Vi ct. c. 102). ,v. 47.]- After 
the passing of the Metropolis Management Acts, 
1855 and 1862, the owner of a row of houses 
in London drained them by laying down a line 
of pipes which was connected with a sewer 
belonging to the vestry in an adjoining street. 
There was no evidence that this was done by 
the order or with the sanction of the local 
authority. 

Held — that the pipes so laid down were a 
44 sewer M within sect. 250 of the Metropolis 
Management Act, 1855, and that the vestry were 
liable to repair it. 

St. Matthew, Bethnal Green (Vestry of) 

fr. London School Board, [1898] A, O. 

•190: 62 J, P. 532; 67 L. J. Q. B. 234 : 77 
L. T. 635 ; 46 W. E. 353— H. L. (E.). 

69. A 'alliance — JVotice to Owner to Abate — 
Defective Sewer — Bight of Owner tit Beeorcr 
Amount Expended — Public Health (London) 
Acf 1891 (54 k 55 Yiet. <% 76). a*. 4, 11.]— An 
action was brought to recover from the defen- 
dants £24, money expended by the plaintiff in 
carrying out work relating to the drainage of two | 

j houses. Nos. 5 and 6, Vine Street, Southwark, of f 
| which he was the owner. j 

i Notices were served by the defendants on j 
; him under sect. 4 of the Public Health (London) i 
Act, 3891. stating that the board were satisfied 
i that a nuisance arose from a defective drain and! 

| requiring the abatement and reconstruct ion of; 

• the drain. ' 

| The plaintiff searched the records and found, 
j as he thought, an order for a combined system of 
j drainage, and therefore, when he found the two 
! houses drained into one pipe, continued aruf 
j finished the work. It transpired, however, that' 
j the order for the combined system of drainages 
1 applied to other houses, and therefore the defee- 
i five pipe was a sewer, for the repair of which 
j the defendants were legally liable. The plaintiff 
1 then sued the defendants for the £24, expended. 
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"but the county court judge gave judgment for 
the defendants. 

Held (reversing the county court judge) — that 
the plaintiff could recover, as he had been legally 
compelled to do work which the defendants 
were liable to do, and, as he was liable to a 
penalty for not obeying the notice, he could 
recover the money as paid at the defendants’ 
request. 

Held, further, that he could in any case 
recover the money under sect. 11, as the words 
“ expenses of carrying the order into effect ” 
include work done in pursuance of an abatement 
notice, as the defendants were the persons by 
whose default the nuisance arose. 

Andrew r. St. Olave's Board of Works, 

[1898] 1 Q. B. 775; 02 J. P. 329; 67 

L. J. Q. B. 592 ; 78 L, T. 504 ; 46 W. R. 424 

— Div. Ct. 

70. Nuisance — Intimation Xotice threaten} ng 
Proceedings — “ Sewer ” described therein as a 
“Drain ” — Recipient executing Repairs to Seioer 
— Right to Recover Cost of Work from Sanitary 
Authority — Whether Work done Voluntary or 
under Compulsion — Builder fraudulently laying 
a Sewer instead of authorised Drain — Effect of 
— Public Health ( London ) Act, 1891 (54 & 55 
Viet. c. 76). ss. 3, 4.] — An owner, who is served 
with an intimation of a nuisance under sect. 3 of 
the Public Health (London) Act, 1895 , requiring 
him to repair a “ drain,” and who thereupon 
complies, must be held to have done the work 
voluntary, and not under compulsion, although i 
the notice contains a threat that the authority 
will commence proceedings against him by the 
service of a statutory notice, if the repairs are 
not done within a week. Therefore, if the 
so-called “drain” proves to be a^seweiV* he 
cannot recover from the authority the cost of 
the repairs. 

Quaere, what may be the respective rights and 
duties of an owner and an authority where a 
builder, authorised to lay a “ drain ” from a 
house, has, in fraud of the authority, joined it to 
the drain from another house, so as to constitute 
it a sewer. 

Thomson and Norris Manufacturing Co. v. 
Hawes ((1895), 59 J. P. 580 ; 73 L. T, 369— 
0. A.) followed. 

North v. Walthamstow Urban District Council 
((1898) 67 L. J. Q. B. 972 ; 62 J. P. 836— 
Channel!, J,, see Public Health, 35) discussed. 

Oliver r, Camberwell Borough Council, 

[(1904) 68 J. P. 165 ; 52 W. R. 511 ; 90 L. T. 

285 5 2 L. G. R. 617— Div. Ct. 

71. Owner called on to Remedy Defect in 

“Drain” — In fact a “Sewer” — Right to Recover 
Cost of Worh from Local Authority — Work 
carried out under Compulsion — Public Health 
( London ) Act, 1891 (54 & 55 Viet. e. 76). 3.]— 

A local authority called upon the plaintiff, a 
householder, to abate a nuisance arising from a 
defective and unventilated “ drain,” adding that, 


if it was not abated, “ the borough council, as 
the sanitary authority, may commence proceed- 
ings against you by the service of a statutory 
notice ” : at the end of the document was printed 
the following notice : “ If it becomes necessary 
through your default to serve a statutory notice, 
the costs incurred will be recoverable in manner 
provided by sect. 11 of the Public Health 
(London) Act, 1891.” 

The plaintiff did the work required, some of 
which was really work to a “ sewer,” and claimed 
to recover from the authority £54, the cost of 
that part of the work. 

Wright, J. (IS T. L. R. 505) held that the 
plaintiff could not recover, as the work was not 
carried out under compulsion, or at such time as 
the defendants were themselves bound to carry 
it out. 

On appeal, the C. A., without giving any 
decision on the merits of the case (see 67 J. P. 
164 (n.)), suggested that the parties should 
consent to their assessing the amount to be paid, 
and judgment was entered for the plaintiff for 
I £40. 

Proctor v. Borough of Islington, (1903) 
[67 J. P. 164 ; 1 L. G. R. 652 (n.)— O. A. 

72. Rain Water Pipe from one House joining 
I Soil Pipe from next — Not ire from Authority that 
j “ Dram ’* is defective — Proceedings threatened — 
Really a “Sewer ” — Owner recovering Expenses 
from Authority — Metropolis Management Act , 
*1855 (18 & 19 Viet. 120), *. 250.]— A pipe 
carrying away sewage and rain water from one 
house, and rain water only from another, and not 
constructed as a combined operation under the 
order of a local authority, is a “ sewer ” and not 
a “ drain.” 

Where the authority insisted that such a pipe 
was a drain, and the house owner, under threat 
of legal proceedings, repaired it : — 

Held— that he could recover the cost of so 
doing from the authority. 

Holland v. Lazarus ((IS97) 66 L. J. Q. B.285 ; 
61 J. P. 262 : — Bruce, J.) approved. 

SiLLKs v . Fulham Borough Council, [1903] 

[1 K. B. 829 ; 72 L. J. K. B. 397 ; 67 J. P. 

273 : 51 W. R. 598 ; 88 L. T. 753 ; 19 T. L. R. 

398 ; 1 L. Ct. R. 643— C. A. 

74. Unauthorised Connection between Drains — 
Houses drained by combined Operation — Consent 
of Vestry — Evidence — Metro pol is Management 
Act 1855 (18 & 19 Viet. <?. 120), «». 74, 250.]— A 
plan of a drain receiving the sewage of four houses 
was found in the plan book of a local authority, 
initialled by their surveyor. The drain was in 
fact constructed in accordance with the plan 
under the superintendence of the servants of the 
local authority, but there was no entry relating 
to it in their minute book. Subsequently, with- 
out the knowledge of the local authority or of 
the owner of the four houses, a drain from 
another building was constructed and connected 
with the first drain. 

Held, first, that there was evidence that the 
first drain was constructed “ by order of the 



889 


METROPOLIS. 


890 


Drainage— Continued. 

local authority,” within the meaning o 
sects. 74 and 250 of the Metropolis Management 
Act, 1855. 

Held, further, that when the connection 
with the second drain was made, the first drain 
became a *• sewer” within the meaning of 
sect. 250, and was repairable by the local 
authority. 

Geen r. N EWINGTON V KSTRY, [1808] 2 Q. B. 

[1 ; 62 J. P. 505 ; 07 L. J. Q. B. 557 ; 40 W. K. 

024— Div. Ct. 

(b) In General. 

74. Adjoining Occupier s — Right of One to 
send S lavage through Drain of Other — Drain 
Defective — Nuisance abated by Occupier of 
Premises with Drain — Right of Contribution — 
Act or Default of other Occupier — Public Health 
(London) Act, 1891 (54 & 55 Viet. c. 70), s. 120 (3).] 
— The plaintiff and the defendants occupied i 
adjoining houses, and the defendants had the 1 
right of sending sewage from their house through 
a pipe under the plaintiff’s house into the main 
sewer. Twelve feet of this pipe was used solely 
to convey sewage from the defendants’ premises. 
Proceedings under sects. 4 and 5 of the Public 
Health (London) Act, 1891, having been taken 
against the plaintiff for a nuisance arising from 
the said pipe being defective, and a magistrate's 
order obtained, the plaintiff did the required 
repairs to the pipe, including the said portion of 
twelve feet, and brought an action in the county 
court to iecover contribution from the defen- 
dants under sect. 120 (3) of the Public Health 
(London) Act, 1891. The county court judge 
found that there was no evidence to show that 
the defendants were liable to repair or make 
good the drain, and therefore he held that the 
nuisance was not caused by any act or default of 
the defendants, and gave judgment for the 
defendants. 

Held — that, as there was no evidence of any 
obligation on the defendants to repair any por- 
tion of the pipe on the premises occupied by the 
plaintiff, the decision of the county court judge 
was right. 

Sect. 120 of the Public Health (London) 
Act, 1891, considered ; semble, that section only 
applies where an order is obtained against one 
of several persons who might all have been pro- 
ceeded against as responsible for causing the 
nuisance. 

Nathan r. Bouse and Another, [1905] 

[1 K. B. 527 j 74 L. J. K. B. 285 ; 69 J. P. 

185 : 92 L. T. 321 ; 21 T. L. B. 222 ; 3 L. G. 

E. 354 — Div. Ct. 

75. Agreement to receive Sewage of Outside 
District — Ultra vires— Estoppel — Injunction 
resulting in Public Nuisance — Metropolis 
Management Act, 1855 (18 A 19 Viet. c. 120), 
ss. 135, 138, 140, 250 — Met ropol is Management 
Act, 1862 (25 & 26 Viet, c, 102), s. 61 —Public 
Health Act, 1875 (38 & 39 Viet. c. 55.]— There 
is no provision in the Metropolis Management 
Act, 1855, or the Public Health Act, 1875, which 


1 authorises a parish outside the metropolitan area 
to send its sewage into any sewer of any parish 
within that area, without* the consent of such 
1 latter parish. 

Metropolitan Board of Wtrhs v. London and 
North Western II y. <7>/{[ISS0j 14 Ch. I). 521 ; 
49 L. J. Ch. 355*; 42 L. T. 830— Hall Y.-Gj, 
approved. 

The vestry of a parish inside the metropolitan 
area has no higher power to grant its consent to 
a district outside the metropolitan area to send 
its sewage into the drains of such vestry than 
i the Metropolitan Board of Works had to grant a 
similar consent under the provision of sect. 61 of 
the Metropolis Management Act. 1862. as read 
in connection with sects. 135, 138, Ho, a ml 25U of 
the Metropolis Management Act, 1855. The 
Metropolitan Board of Works had power under 
the above sections to grant such consent as 
above mentioned only in the form of a revocable 
leave and licence, but no ’power to grant an 
irrevocable licence of the kind in perpetuity, or 
even fora definite period. 

A public body, with limited powers, which has 
purported to permit the doing of a certain act, 
the permission of which is ultra Ores its powers, 
is not subsequently estopped by such permission 
from asset ting its right to "prevent what it 
has hitherto purported to permit, and even 
encouraged and agreed to allow. 

The fact that, if an injunction be granted, a 
public nuisance will be a necessary consequence 
unless the persons against whom the injunction 
is granted take steps to prevent it, affords the 
latter no defence to an action for such an 
injunction, even if it be true that they cannot 
take steps to prevent the nuisance without 
obtaining statutory powers. 

At the same time, the difficulty in which such 
an injunction would place the defendants will 
in many cases induce the Court to use its 
discretion, and not to exert its jurisdiction to 
the utmost when it is not absolutely essential to 
do so. 

Decision of Kekewioh, J. (80 L. T. 746), 
reversed. 

St. Mary, Islington, Vestry r. Hornsey 

[Urban District Council, [1900] 1 Ch. 

695 j 69 L. J. Ch. 324 ; 48 W. B. 401 ; 82 
L. T. 580 ; 16 T. L. It. 286—0. A. 

76. Byelaw as to Drains “ in ” every Building 
— Brains through Bach Yard of Building — 
Applicability — Metropolis Management Act , 1855 
(IS <fc 19 Viet. c. 120), s, 202.]— A bye-law 
(No, 5) made under sect. 202 of the Metropolis 
Management Act, 1855, by the London County 
Council, and approved by the Local Govern- 
ment Board, provided : ‘‘ Every person who shall 
erect a new building shall provide in every main 
drain or other drain in such building which 
shall communicate with any sewer a suitable and 
efficient intercepting trap” : and bye-law 21 of 
the same bye-laws provided : u These bye-laws 
shall, so far as practicable, apply to any person 
who shall construct or reconstruct any pipe or 
other means of communication with sewers, or 
any trap or apparatus connected therewith so 
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far as he shall effect any such work in any 
building erected before the coniirmation of these 
bye-laws, as' if the same were being constructed 
in a building newly erected.” 

Held — that such bye-laws were not confined 
to drains within the walls of such building, but 
that the words Ci in such building” meant “ in 
connection with ” or “ in reference to.” 

KlNGSLAND r. HabEN, (1901) 68 J. ?. 151) ; 90 
[L. T. 449 ; 2 L. (4. h. 470— Div. Ct. 

77. Defective Drain — Works specified in 
Detail — Notice of Order — Non-compliance — 
Metropolis Management Act, 1855 (18 & 19 Viet. 
c. 120), ss. 82, 85 — Metropolis Management 

(. Amendment ’) Act, 1862 (25 26 Viet. c. 10 2), 

s. 64.] — 8., being the owner of certain premises, 
the respondents, on February 5th, served a 
notice on him, under the Public Health (London) 
Act, 1891, requiring him to abate a certain 
nuisance, being a defective drain. 

On February 19th another notice was served, 
requiring him to abate the nuisance, and re-lay 
the drain. 

On March 20th the public health committee 
of the respondents caused a notice to be served 
on him under the Metropolis Management Acts, 
1855 and 1862, that the drain was defective, and 
requiring him to amend the same and to execute 
the works that the notice set out in detail. In 
April, 8. executed certain repairs to the drain, 
but not those in the notice of xYLarch 20th. 

On June 18th the committee reported to the 
respondents that, they had had the report of the 
inspector before them, aud had given directions 
for the statutory notices to be served on 8., and 
they recommended that a notice be served on 
the appellant under the Act of 1855 re-juiriner 
him to execute such works as were necessary to 
amend the drain which was in bad order, and 
that in the event of non-compliance proceedings 
should be taken. 

On June 18th the respondents, by resolution, 
adopted this recommendation, and on July 14th 
a notice was served on 8., requiring him. to amend 
the drain, and* for that purpose to execute the 
works that this notice set out in detail. 

Held — that the notice of July 14th was not a 
nuticeof an order within the meaning of sect. 85, 
and that 8. could not be convicted for non- 
Cumpliance. 


aud other disused drains at Everington Street 
Board School be broken up an 1 destroyed, and 
the materials forming them and all foul and 
sewage-charged earth and other substances care- 
fully removed from the premises, dry earth or 
ballast or brick rubbish being brought in if 
necessary in the place of them.” When the 
drains and connected works were laid, the appel- 
lants’ agents undertook to comply with the re- 
spondents’ regulations and bye-laws, of which the 
above-mentioned direction was one purporting to 
have been made under the Metropolis Manage- 
ment Act, 1855. The drains and connected 
works were thereupon connected with the sewer 
by order of the respondents. The appellants did 
not comply with the above-mentioned direction, 
and they were fined by a metropolitan magis- 
trate on the ground that the drains and con- 
nected works were found on inspection not to 
have been made or provided according to the 
! directions and regulations of the respondents 
! within the terms of sect. 83 of the Metropolis 
j Management Act, 1855. 

Held — that, having regard to sects. 83 and 
76 of the Metropolis Management Act, 1855, the 
decision of i he magistrate was right. 

London School Board i\ Fulham Boeough 

[Council, (1904) 68 J. P. 117 ; 90 L. T. 116 ; 

2 L. G. R. 409— Div. Ct. 

79. Drainage kg Gravitation — Dwellings on 
Laud below Trinity High Water Mark — So 
situate as not to admit of being drained by 
Gravitation into an existing Sewer of the Council 
— Sewer finable to be used in Cases of Flood or 
heavy Rainfall — lime for commencing Proceed- 
ings — Six Months from 44 Greet ion ” — London 
Building Act , 1894 (57 & -5 8 Viet. c. ecxiii.), 
ss. 122, 200 (9).] — The appellant began to erect 
in July, 1902, certain houses on land the surface 
| of which was below the level of Trinity high 
; water mark. The houses were drained into a 
I sewer, the property of the Greenwich Borough 
I Council, called the Ransom Road sewer. This 
sewer led into the main outfall sewer of the 
respondents. In times of flood or moderate 
rainfall the outfall sewer became full and sur- 
charged, and the effect upon the Ransom Road 
sewer was that no sewage or drainage could pass 
away from it, and it necessarily became more or 
less full. The houses were covered in , in 
November, 1902. The information was laid on 
January 28th, 1903. 


Whether under sect. 85 the necessary works 
can be specified in detail, yucerc . 

Swinbouen r. Hammeesmith Coepoeation, 
[(1903) 67 J. P. 259 ; 88 L. T. 596 ; 2 L. G. R. 

280 — Div. Ct. 

78. Direction of Local Authority — New 
Drainage System — Direction as to removal of old 
disused Drains — Non-compliance with Direction — 
Validity of Direction — 8s. 83 and 76 of the 
Metropolis Management Act , 1855 (18 & 19 
Viet. <j. 120).] — The appellants, in making certain 
drains and connected works at Everington Street 
Board 801100!, Fulham, in the metropolis, were 
directed by the respondents that all “ old brick 


Held — that the houses erected by the appellant 
did admit of being drained by gravitation 
into an existing sewer of the council, and that 
the appellant had committed no offence under 
sect. 122 of the London Building Act, 1894, but 
that the informations were not out of time 
though laid more than six months after the 
commencement of the erection of the dwelling- 
houses. 

Ellis t\ London County Council, [1904] 1 

[K. B. 283 ; 73 L. J. K. B. 151 ; 68 J. P. 99 ; 

52 W. R. 381 ; 90 L. T. 206 ; 2 L. G. R. 147— 

Div. Ct. 

80. Draining into the Thames— Notice to dis- 
continue such Drainage.— Cast of constructing 
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Sewer —Thame* Comte mine- if Act, 1804 (57 A 58 ; 
Viet. e, clxxxvii.), .s*. 94 — Metropolis Mo net foment ' 
Acts, 1855 <18 A 19 Viet. a. 129). x. 135, and j 
1858 (21 A 22 Viet. c. 104), x. 1,]— Before the ! 
passing of the Metropolis Management Act, , 
1855, a drain was laid, with the consent of the ; 
Metropolitan Commissioners of Sewers, by which ; 
certain houses were drained into the Thames, i 
In 1903 the Thames Conservators gave notice to ; 
the plaintiffs, who were the successors of the ; 
vestry, under sect. 94 of the Thames Conservancy j 
Act, 1894, requiring them to discontinue the j 
passage of sewage into the Thames from the said ; 
houses; and the plaintiffs constructed a sewer , 
to take such sewage into an existing sewer by j 
which it was carried into the main drainage j 
sewer. j 

In an action brought for a declaration that 
the London County Council were liable to carry j 
out the necessary works for preventing the ! 
sewage of the houses from passing into the ; 
Thames, and also to recover the amount expended ; 
upon, the sewer by the plaintiffs as money paid i 
for and at the request of the Loudon County 
Council : — 

Held — that the London County Council were 
not by reason of the Metropolis Management 
Acts, 1855, s. 135, and 1858, s. 1, under any 
obligation to construct or pay for the construction 
of the sewer. 

Westminster Corporation r. London 
[County Council, [19(H)] 2 K. r>. 379 ; 75 
L. J. K. B. 549 ; 70 J. F. 390 ; 54 W. It. 010 ; 
94 L. T. 791 ; 22 T. L. 11. 593 ; 4 L. G. It. 055 

Bray, J . 

81. Duff/ of London Count// Council to proride 
Sewerage — Sewer, a Sul nance — Mandamus — 
Metropolis Management Act , 1855 (IS A 19 Viet. 
e. 120), ,s*. 135.] — Sect. 135 of the Metropolis 
Management Act, 1855, when speaking of drain- 
ing tuo metropolis means all parts of the metro- 
polis, and, although the drainage may be perfectly 
good in most pans of the metropolis, yet a ptirt 
not drained has primd facte a right to complain 
and ask for a mandamus compelling the London 
County Council to drain it, the character of the 
sewer being entirely in their discretion. 

If the London County Council do not take 
all due care or diligence not to allow the sewer 
to be a nuisance, a mandamus will be granted to 
compel them to keep the sewer so as not to be a 
nuisance. 

Lee District Board r. London County 
[Council, (1900) 82 L. T. 300— C. A. 

82. General Regulations issued bg Vestry as 
to Drainage — Validity of Regulations — Fresh 
Regulations — Metropolis Management Act , 1855 
(18 A 19 Viet. c. 120), s. 76— Metropolis Manage- 
ment Act , 1862 (25 A 26 Viet. c. 102), s. 64.] — 
The appellant on February 23rd, 1899, gave 
notice to the respondents, under sect, 76 of 
the Metropolis Management Act, 1855, on a form 
supplied by the respondents, of his intention to 
make certain drains to houses. The appellant's 
plan was returned approved by the respon- 


dents. On August 2nd respondents sent to the 
appellant a printed copy of “ Keguiutinns and 
directions of the vestry of the parish of Fulham 
as to the drainage of houses and building*, and 
the construction of waterclo>ets, Ac.*’ Later 
the respondents’ surveyor objected that certain 
inspection chambers were not made in accordance 
with the regulations. 

Held — that the respondents had exercised 
their discretion, and that it was not nece-sary 
for the respondents to make a fre.dt regulation n* 
to each particular case, and that the general 
regulations must be complied with. 

Frost r. Fulham Vestry, (I9uu) 64 J. F. 629 ; 

[82 L. T. 72u — Uiv, Cl. 

83. House Drainage— Notice to alter System of 
Drainage — Public Health (London) Act, 1891 
(54 A 55 \ ict. e. 76). J — The appellants, the 
vestry for the parish of Hammersmith, gave 
notice to the respondent to carry out certain 
alterations by cutting off the rain pipe from the 
main drain, such pipe having been put up before 
the passing of the Public Health (London ) Act. 
1891, and not being alleged to }>e in a defective 
condition, nor a matter as to which bye-laws 
could be made under sect. 39 of that Act. 

Held — that no offence had been committed 
under the Act which the Court could deal with. 

Hammersmith Vestry r, Ainsworth, 

[62 5. F, 103— Div. Ct. 

84. Metropolitan Drainage System — Prescrip- 
tire Right to Drain into— Metropolis Manage- 
ment Act, 1855 (18 A 19 Viet. e. 120) — London 
County Council (Acton Sewage) Act , 1898 (01 A 
62 Viet. c. cxliii.), *. 3 (1) (a).]— Before the 
passing of the, Metropolis Management Act, 1855, 
certain houses in the Acton district drained into 
ihe Stamford Brook sewers, which connected wit h 
the Metropolitan Drainage system. By sect. 3 
(1) (a) ut the London County Council (Acton 
Sewage) Act, 1898, the Acton Urban Council 
were to pay to the London County Council, in 
respect of the future use of the Metropolitan 
main drainage system, a sum based upon the 
rateable value of the property within their dis- 
trict which drained into the Metropolitan 
system, other than houses or buildings which 
had ac quired a prescriptive right to drain into 
the Stamford Brook sewers. 

Held —that, as no houses since the passing of 
the Metropolis Management Act, 1855, acquire 
by prescription a right to drain into a sewer dis- 
charging in to the Metropolitan drainage system, 
in ascertaining the sum to be paid, the rateable 
value of houses connected with the Stamford 
Brook sewers before the Act of 1855 alone came 
within the exemption. 

Decision of Fddley, J. ([1901] 17 T. L. II. 157) 
affirmed. 

London County Council r. Acton Urban 

[District Council, (1902) 18 T. L. 11. 089— 

C. A. 

85. New Building for Volunteer Purposes — 
Draining to Public Sewer — Feempthm — Metro- 
polis Management Aet, 1855 (IS A 19 Viet, e, 120), 
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s. 75.] — The appellants served a summons under 
sect. 75 of the Metropolis Management Act, 1855, 
upon the respondent, a builder, alleging that he 
had neglected to comply with their order that 
the lowest floor of a building in course of con- 
, struction to be used as an armoury, store house, 
and drill hall by the 2nd Volunteer Battalion of 
Boyal Fusiliers, and vested in their commanding 
officer, should be kept at such a level as would 
allow it to be drained into the public sewers. 
The magistrate dismissed the summons on the 
ground that the premises were exempted from 
the provisions of the Act as being property 
vested in a servant of the Crown, to be used 
exclusively for Crown purposes. 

Held, on appeal, that the building was not 
exempt because it was intended for Volunteer 
purposes, and that the matter must be remitted 
to the magistrate. 

Westminster Vestry r. Hoskins, [1899] 2 

[Q. B. 171 ; 68 L. J. Q. B. 810 ; 63 J. P. 725 ; 

47 W. B. 649 ; 81 L. T. 390 ; 15 T. L. B. 414— 

Div. Ct. 

86. Perm Mon to lay a Drain — “Order” of 
Vestry — Metropolis Management Act , 1855 
(18 & 19 Viet. o. 120), s. 76.] — The respondent 
applied co the vestry for permission to lay a pipe 
drain in accordance with a plan. He was told 
by the surveyor of the vestry, by a letter, that 
he would be allow ed to do so with certain altera- 
tions, and that that would be communicated to 
the vestry, the sanitary authority. This letter 
was ratified by a resolution of the vestry. 

Held— that the letter of the surveyor, ratified 
by the resolution of the vestry, was a good 
u order n within sect. 76 of the Metropolis 
Management Act, 1855. 

Stokes v. Haydon, (1 901) 65 J. P. 756 ; 84 L. T. 

[531 ; 19 Cox, C. C. 690— Div. Ct. 

87. Obligation to make Sewers — Character of 

Sewers — Discretion — Duty of Council — Xuisance 
— Metropolis Management Act . 1855 (18 & 19 
Viet. c. 120), *. 135.]— Sect. 135 of the Metro- 
polis Management Act, 1855, imposed upon the 
Board of Works the absolute obligation of 
making the sewers therein referred to, though 
it left the character of the sewers in the dis- 
ci*etion of the Board. It further imposed on 
them a duty to keep their sewers in such a way 
as not to be a nuisance, or injurious to health. 
The result of making the main sewer on the 
southern side of the Thames resulted in a most 
abominable nuisar ce to the district of Charlton, 
within the administrative county of London. 
The county council might have put up a new 
pumping station, or they might have established 
a duplicate system of drainage at Crossness, or 
they might have adopted a scheme of storm 
overflows : vet they did nothing to remedy the 
state of affairs. * * - 

. Held — that the answers which the council 
•had made, as to expense or otherwise, afforded 
no excuse for their doing nothing to remedy the 
State of affairs ; that the county council had 


not performed the duty imposed on them of 
making the sewers required by the section ; that 
they had not taken all care and diligence to keep 
their sewers so as not to be a nuisance, and 
that the rule ought to be made absolute for a 
mandamus to construct such works as might be 
necessary. 

Beg. v. London County Council, (1900) 64 
[J. P. 20; 16 T. L. B. 89-0. A. 

88 . Old Drain restored on Old Lerel on Xew 
Concrete Bed- One Old Pipe and Gully replaced 
—Four Xew Pipes and Gully- Reconstruction ” 
or “ Repair”— Bye-laws of London County Coun- 
cil made under sect. 202 of the Metropolis Manage- 
ment Act 1855 (18 & 19 Viet, <?. 120.]— A surface 
water drain in a yard, carrying slop water from 
a sink, which was not laid on concrete or ven- 
tilated, communicated with a sewer. A notice 
in respect of this drain having been served on the 
owner by the sanitary authority, he broke the 
socket of a pipe close to the sewer and removed 
five pipes and two gullies. Having laid a bed of 
concrete, he laid thereon four new lengths of pipe 
and a new gully and connection, replacing one 
old length of pipe and gully which had been at 
the other end of the drain to the sewer. This 
line of pipes was laid on the same line and on 
the same level as the old line, but it was not 
ventilated. 

Held— that the owner had “ reconsti ucted ” 
a drain within the meaning of certain bye-laws 
(Nos. 2 and 21) made by the London County 
Council under sect. 202 of the Metropolis Manage- 
ment Act, 1855. b 

Agar r. Nokes and Nokes, (1905) 69 J. P. 374 * 

[3 L. G. B. 1168 ; 93 L. T. 605 — Div. Ct. 


IV. HACKNEY CARRIAGES. 

89. Cabs— Xcgli gen ce of Driver— Proprietors 
Cub in Partnership — One Partner only 
Registered Proprietor of the Cab — Common Laic 
Relation of Bailor and Bailee— Statutory Rela- 
tion of Master and Servant— London Hackney 
Carriages Act, 1843 (6 & 7 Viet. c. 86), 2, 28 

35 — Metropolitan Public Carriage Act, 1869 
(32 & 33 Viet. c. 115), s. 6.] — At common law 
where a proprietor lets his cab to a driver the 
relation existing between them is that of bailor 
and bailee ; but since the London Hackney 
Carriages Acts the result of the authorities is 
that the cab-driver must, as regards the general 
public, be assumed to be for all purposes the 
servant of the cab proprietor. 

Through the negligence of the driver of a eab 
licensee! to ply in the metropolis, the cab came 
into collision with a vehicle in which the plaintiff 
was riding, and personal injuries were thereby 
occasioned to the plaintiff. The defendants were 
mother and son, and there Tvas a partnership 
between them in the business of cab proprietors. 
The son was registered proprietor of the cab in 
question. The cab was let to the cab-driver from 
day to day in the ordinary way to be employed 
by him free of control, he having to pay so much 
per day to the proprietors, and retaining any 
surplus for himself- . ■ ^ 
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Held— - that the mother being a partner with 
her son in the business of cab proprietors was 
liable ; and that the sun having obtained a licence 
in his own name must be taken to have obtained 
it in that name as the trade name of the partner- 
ship for that purpose. 

Gates r. R. Bill k Sox, [19021 2 K. B. 38 ; 71 

[L. J. K. B. 702 ; 50 W. R. 546 ; 87 L. T. 288 ; 

18 T. L. R. 592 — C. A. 

90. Cabs — Obstruction of Street — Poire r to give 
J)i sections to ( 'unstable# — Metropolitan Police Act, 
1839 (2 & 3 Viet. c. 47), s. 52 — Metropolitan 
Streets AeO 1867 (30 & 31 Viet. c. 134), .<?. 11— 
London Hacbneg Carriages Art, 1843 (6 k 7 
Viet. a. 86),,<?. 33.] — The Commissioners of Police 
gave directions uuder sect. 52 of the Metropolitan 
Police Act, 1839, to constables to turn empty 
cabs that were being driven at a walk out of the 
Strand into the side streets, in order to prevent 
obstruction. The driver of an empty cab, upon 
being directed by a constable, refused to turn 
out of the Strand, and an obstruction was caused 
thereby. Upon an information for a penalty 
against the cab-driver, under sect. 33 of the 
London Hackney Carriages Act, 1843, for causing 
an obstruction in the Strand by wilful mis- 
behaviour, the magistrate found that the cab- 
driver knew of the directions, and that the 
Strand on the day in quest ion was liable to be 
obstructed, and that the directions were lawful 
and reasonable for preventing obstruction. He 
accordingly convicted the driver. 

Held — that the Commissioners had power to 
give the directions under sect. 52 of the Act of 
1839, though no regulations were made and pub- 
lished under sect. 1 1 of the Metropolitan Streets 
Act, 1867 ; and that, therefore, the driver was 
liable to be convicted for causing an obstruction 
by wilful misbehaviour. 

Recl v . Lushington, Ex Paete Keex, (1899) 
[15 T. L.R.38S— Div. Ct. 

V. NUISANCES, &c. 

And nee title Nuisance. 

(a) Offensive Trades. 

91. Offensive Trade or Business — Gut scraper 
— Trade where Gut is dealt with otherwise than for 
the Manufacture of Catgut — Prohibited Business 
— Public Health {London) Act , 1891 (54 k 55 
Viet. c. 76}, ss. 19 (1) (b), 142 (2) (b)— Order of 
Metropolitan Board of IVorhs , November 19///, 
1880.] — By an order made in pursuance of sect. 3 
of the Slaughterhouses Act, 1874, w the business 
of a gut-scraper, that is to say, any business in 
which gut is cleaned, scraped, or dealt with other- 
wise than for the manufacture of catgut,” was 
declared an offensive business, and was not to be 
carried out anew without the sanction of the 
local authority. Sect. 3 of that Act was j 
repealed' by the Public Health (London) Act,; 
1891, but was re-enacted by the same statute, 
which made the consent of the county council j 
necessary. The respondents purchased from gut- i 
scrapers the guts of sheep which had been pre- 

B.D. — YOL. II. 


viously cleaned ami scraped, tv use as sausage 
cases, and their business consisted of sorting the 
guts into different lengths and sizes before 
supplying them to sa image makers. 

Held — that this was not. a prohibited business* 

London County Council r. Hirsch, (1899) 
[63 J. P. 822 : 81 L. T. 147— Liv. Ct. 

(b) Removal of Refuse, 

92. House Refuse — Failure, to remove without 
reasonable Cause — Matter to jd ace Ref use on the 
Kerbstone — Bgedair — Reasonableness — Public 
Health (London) Act. 1891 (54 k 55 Viet. c. 76), 
s. 30,] — By a bye-law made by the London 
County Council under the Public Health 
(London) Act, 1891, it was provided that 
u Where a sanitary authority arrange for the 
; daily removal of house refuse in their district 
: or any part thereof, the occupier of any premises 
1 in such district or part thereof in which any 
house refuse may from time to time accumulate 
i shall, at such hour of the day as the sanitary 
: authority shall fix and notify by public announce* 

; ments in their district, deposit on the kerbstone 
! or on the outer edge of the footpath immediately 
: in front of the house, or in a conveniently 
: accessible position on the premises, as the sank 
, tary authority may prescribe by written notice 
, served upon the occupier, a movable receptacle 
: in which shall be placed, for the purposes iff 
removal by or on behalf of the sanitary authority, 

, the house refuse which has accumulated on such 
premises since the preceding collection by such 
authority. The sanitary authority shall collect 
| such refuse or cause the same to be collected 
■ between the hours of the day as they have fixed 
and notified by public announcement in their 
, district.” The appellants, in pursuance of such 
!. bye-law, issued a public notice requiring the 
occupiers in a specified portion of the borough 
| to deposit on the kerb or edge of the footpath 
; immediately in front of their respective houses a 
| movable receptacle in which should be placed for 
the purposes iff removal the house refuse. A 
j printed circular was also issued to the occupiers 
explanatory of the said notice. The respondent, 
i who was an occupier of a detached house stand- 
ing .some 40 feet from the highway, refused 
; to put his house refuse on tin kerbstone, but 
was willing to provide a convenient place on 
; his premises where the house refuse might be 
; placed for removal. The appellants refused to 
; remove the respondent's house refuse unless it 
. was placed by him on the kerbstone. 

Held— that a general notice such as that 
issued by the appellants was not such a prescrip- 
; tion of a convenient place as was contemplated 
by the bye-laws; and that, therefore, the 
appellants * could be convicted of refusing to 
remove the respondent’s house refuse without 
reasonable cause. 

Wandsworth Borough Council r, Baines, 
[1906] 1 K. B. 470 ; 75 L. J. K. B. 158 ; 70 
J. P. 124 ; 54 W. R. 457 ; 94 L. T. 211 ; 22 
T. L. R. 220 ; 4 L. G. R. 257— Div. Ct. 

93. House Refuse — Trade Refuse — Decision of 
Magistrate — Right of Appeal — Public Health 

29 
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Nuisances — Continued*. 

(London') Act, 1891 (54 & 55 Viet. e. 76),*. 33.]— 
Where a dispute arises between a sanitary 
authority and the owner or occupier of any 
■premises within the district as to whether any 
particular refuse is house refuse or trade refuse 
within the meaning of the Public Health 
(London) Act, 1891, and the matter is brought 
before a magistrate under sect. 38 (2), tne 
decision of the magistrate on the question is 
final, and no appeal will lie from it by way of 
special case or otherwise. 

But, semble , per Buckley, L.J., if the decision 
is expressed by the magistrate to be made sub]ect 
to a case stated by him, the Divisional Court 
may consider the question. 

S. V. Bridge ((1890) 24 Q. B. D. 609 ; 59 L. J. 

M C. 49 ; 54 J. P. 629 ; 62 L. X. 297 ; 38 W. R. 
464 ; 17 Cox, C. 0. 66— Div. Ct.) distinguished. 

Decision of Div. Ct. ([1906] 2 K. B. 39 ; 75 
X, J. K. B. 438 ; 70 J. P. 528 ; 94 L. T. 251 ; 22 
X. l. R. 439 ; 4 L. G. R. 538) affirmed on another 
ground. 

Westminster Corporation «. Gordon 
[Hotels, Ld., [1907] 1 K. B. 910 ; 76 L. J. 

K B. 482 ; 71 J. P. 200 ; 96 L, T. 535 ; 23 
T. L. R. 887 ; 5. L. GL R. 545— C. A. 

Affirmed H. L., March 6th, 1908, 24 T. L. R. 
402. 

(c) Smoke. 

94. 1 Slack Smoke issuing from Chimney of 
Club — “ Private Dwelling-house” — Public 
Health (. London ) Act , 1891 (54 & 55 Viet. c. 76), 
s 24 (b).] — 'The respondent was the secretary of 
* a West-end London club, consisting of 750 
members, with the usual accommodation for such 
members and a staff of servants resident on the 
premises. The smoke from the cooking ranges 
and heating furnace passed up one chimney, 
which emitted black smoke in such quantity as 
to bfe a nuisance. 

Held— that the club did not come within 
the -exception of “private dwelling-house” m 
sect. 24 (b) of the Public Health (London) 
Act’ 1891 (54 & 55 Viet. <?. 76). 

M 1 Nair v. Baker, [1904] 1 K. B. 208 ; 73 L. J. 
[K. B. 120; 68 J. P. 66; 90 L. T. 24; 20 
L T. L. R. 95 ; 2 L. Gb R. 143— Div. Ct. 

95. Black Smoke from Funnel of Steamer- 
Chimney — No Works specified in Order — Public 
Health (London) Act , 1891 (54 & 55 Viet. 76), 
s. 24 (b).]— The appellant, the owner of a steam- 
ship' on the Thames, was summoned for a 
nuisance, under sect. 24 (b) of the Public Health 
(London) Act, 1891, caused by the emission of 
black smoke from the funnel of the steamship. 
The magistrate made a prohibition order, but, 
though asked by tbe appellant, did not specify 
any works to be done to abate the nuisance. 

Held— that the funnel of a steamship is a 
chimney within the meaning of sect. 24 (b) of 
the Public Health (London) Act, 1891, and that 
as the magistrate had found that the only remedy 
for the nuisance was proper stoking, the order 


was not bad because it did not specify any works 
to be carried out. 

Tough v. Hopkins, [1904] 1 K. B. 804 ; 73 
[L. J. K. B. 628 ; 68 J. P. 274 ; 52 W. R. 605 ; 
90 L. T. 672 ; 20 T. L. R. 323 ; 9 Asp. M. C. 

. 562 ; 20 Cox, C. C. 650 — Div. Ct. 


96. Black Smoke— Notice to Abate— Prohibi- 
tion Ordei — Specification of Works necessary to 
be done— Public Health ( London ) Act , 1891 (54 
& 55 Viet. £. 76), 55. 4 (1), 51 (b).]— The respon- 
dents, by their sanitary inspector, served a notice, 
dated February 5th, on the appellants that a 
chimney belonging to them was sending forth 
black smoke in such quantities as to be a nuisance 
on January 22nd, and that, although the nuisance 
had been abated, it was likely to recur, and the 
appellants were thereby required to do such 
things as might be necessary to prevent the 
recurrence of such nuisance. On April 8th six 
summonses were taken out against the appel- 
lants. The summonses were heard, and the 
appellants, while denying the nuisance, suggested 
that if any such nuisance occurred it was due to 
two furnace doors being opened at one time. 
The magistrate decided to make a prohibition 
order, and ’was then asked by the appellants to 
specify the works in such order, though they 
objected to his hearing any evidence on behalf of 
the respondents, as their case was closed. The 
magistrate made a prohibition order without 
hearing further evidence, and directed in such 
order that the appellants should fit up such 
apparatus as should prevent more than one 
furnace door being open at the same time. 

Held— that the magistrate, under the circum- 
stances, was entitled to make a prohibition order, 
and that it was not necessary for him to specify 
the works in such order when the nuisance 
complained of was one arising from black 
smoke. 

Central London Ry. Co. v. Hammersmith 
[Borough Council, (^04) 73 L. J. K , B , 
623 ; 68 J. P. 217 ; 90 L. T. 645 ; 20 Cox, C. C. 

633 — Div. Ct, 

97 Black Smoke— Notice to Abate— Lapse of 
Time — JRecurrenee of Nuisance ~p™ neci ™ 7 \ 

between Occurrences — Public Health 

Act. 1891 (54 S‘ 55 Viet. e. 76), 5. 4.]—The 
appellants gave notice to the respondent on 
March 18th, 1904, under sect. 4 of the Public 
Health (London) Act, 1891, forthwith to abate 
and within the like period to prevent the 
recurrence of, a nuisance consisting of black 
smoke issuing from the chimney of a bakehouse. 
No further nuisance was observed till January otn, 
1906, when the chimney was seen to send iortn 
black smoke in such a quantity as to be a nuisance. 
The appellants thereupon summoned the respon- 
dent for making default in complying with the 
notice of March 18th, 1904. ma S lstr f^ 

held upon the evidence that it must be assumed 
that immediately on receipt of the notice the 
nuisance was abated, and he dismissed the 
summons. 

Held — that it was open to the magistrate to 
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hold that the two occurrences were not connected 
with one another, and to decide as he had done. 

Battersea Borough Council r. Goerg, 
[(1907) 71 J. P. 11 ; S L. G. R. 62— Div. C’t. 

98. Black Smoke — Sending forth on a Series of 
Bays — Evidence — Injury to Person or Property 
— Public Health (London) Act , 1891 (54 & 55 
Viet. e. 76), s. 24 (b).] — In order to support a 
conviction under sect. 24, sub-sect, (b), of the | 
Public Health (London) Act, 1891, it is not ; 
necessary to show that any particular person or j 
property has been annoyed or injured by the ‘ 
smoke. A magistrate who had found as a fact 
that on each of the several days mentioned in 
the complaints the smoke amounted to a 
nuisance, was entitled in arriving at that con- 
clusion to take into consideration the fact that 
the subject-matter of each complaint was not 
the issue of smoke upon an isolated occasion, but 
upon one of a series of days. He might have 
declined to convict in respect of those days on 
which the issue of smoke was the least, but he 
could convict in respect of all if there was 
evidence to justify him in so doing, 

South London Electric Supply Corpora- 
tion i\ Perrin, [1901] 2 K. B. 186; 70 

L. J. K. B. 643 ; 65 J. P. 627 ; 49 W. R. 539 ; 

84 L. T. 630; 17 T. L. R. 475 ; 19 Cox, C. C. 

717 — Div, Ct. 

(d) In General. 

99. Food — Condemnation by Justice — J urisdie - 
tion of Magistrate — Public Health (London) Act, 
1891 (54 <fe 55 Viet. e. 76), s. 47.]— A magistrate, 
when an article of food is seized and brought 
before him in order to be condemned under 
sect, 47 of the Public Health (London) Act, 
1891, has only jurisdiction to decide whether it 
is unsound or unwholesome or unfit for the food 
of man, and cannot inquire whether it was 
intended for the food of man, or was sold or 
exposed for sale, or deposited in any place for the 
purpose of sale. 

Thomas «?. Van Os, [1900] 2 Q. B. 448 ; 69 

[L, J. Q. B. 665 ; 64 J. P. 582 ; 49 W. R. 57 ; 

82 L. T. 845 ; 16 T. L. R. 388— Div. Ct. 

And see under Food and Drugs. 

VI. OFFICERS. 

And see Education ; Public Authori- 
ties. 

100. Clerk of the Peace — 11 Not less Salaries or 
Remuneration”— Local Government Act, 1888 
{51 & 52 Viet. c. 41), ss. 115, 118, 119.] — It was 
specially provided by the Local Government Act, 
1888, sect. 118, that the person who had acted 
for the county of Surrey in Newington as clerk 
of the peace at the quarter sessions should for 
the purpose of future business at those sessions 
in the county of London, continue to be the 
clerk of the peace for those sessions, and be 
deemed to be clerk of the peace for London at 
those sessions. By sect. 115 of the Act, fees 
payable to clerks of the peace in the county of 
London were lower than the old Surrey scale. 


9Q2 

Held — that the clerk of the peace of Surrey 
| was by sect. 119 of the Act entitled to receive 
not less remuneration, whether by salary or by 
fees, than at the passing of the Act, though on 
this construction he might receive more than lie 
was entitled to. 

Wyatt London County Council. (1902) 66 

[L P. 325 ; 85 L. T. 629; 18 T. L. R. 1 1C 
(161 for minutes of judgment)— Wright, J. 

101. Officers — Compensation on Abolition oj 
Office , Assessment of —Exercise of Discretion by 
Local Authority — Practice of Treasury — Appeal 
to Treu su nj — Ma ml a m us — Adeq uate Denied g— 
Local Government Act , 1888 (51 & 52 Viet. c. 41), 
s. 120 — Local Government Art, 1894 (56 & 57 
Viet. c. 73), s. 81 — London Government Act, 1899 
(62 & 63 Viet. c. 14), s. 30.] — It is now well 
established that if a liody who are charged with 
the performance of a public duty do not discharge 
it, a mandamus will lie to compel them to dis- 
charge it ; or if an inferior Court do not entertain 
a case which it ought to entertain, a mandamus 
will lie to compel it to entertain it. It is equally 
clear that if there is an effective alternative, the 
Court has a discretion as to whether or not ifc 
will grant a writ of mandamus ; and, as a rule, 
i the Court does not grant the writ where there is 
a sufficient alternative remedy. 

The duty of a local authority in fixing com- 
pensation to an officer, who,-e office has been 
abolished, under sect. 120of the Local Government 
Act, 1S88, is by sub-sect. 1 to have regard *• to the 
conditions on which his appointment was made, 
to the nature of his office or employment, to the 
duration of his service, to any additional emolu- 
ments which he acquires by virtue of this Act, 
or of anything done in pursuance of or in 
consequence of this Act, and to the emolu- 
ments which he might have acquired if he 
had not refused to accept any office offered 
by any council or other body acting under 
this Act, and to all the other circumstance 
of the case, and the compensation shall not 
exceed the amount which, under the Act and 
Rules relating to Her Majesty’s Civil Service, 
is paid to a person on abolition of office.’ 1 
The local authority ought, in the first place, 
to exercise their discretion upon the cir- 
cumstances of the officer s particular case, and o 
assess the compensation with regard to them, 
and it is not an adequate remedy to say that the 
Treasury can, under sub-sect. 4 of sect. 120, fulfil 
the same fuucfcion and discharge the same duty, 
even though they have not had the assistance 
of the exercise of the discretion of the local 
authority. 

A mandamus lies to compel a London local 
authority, who in assessing the compensation to 
be paid on the abolition of an office had merely 
written to the Treasury and found out what they 
were in the habit of giving, and acted upon 
what the Treasury told them was their practice, 
to consider the matter, having regard to the 
circumstances of the particular case. 

Rex v. Stepney Corporation, [1902] 1 K, B. 

[317 ; 71 L. J. K. B. 238 ; 66 J. P. 183; 5G 

W. R. 412 ; S6 L. T. 21 ; 18 T. L. R. 98— 

Div. Ct. 


metropolis 
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104. Exemption — Society exchm rely for Pur- 

/» n • -ir . -J. 7 CY,.7.. ..J* 


e C '* _ Eposes of Science — Manufacture and Sale of 

& Officers — Compensation, for Abolition of , _] fedicines—Suffported in Part by Donations and 
)e — Salary and Emoluments Metropolitan i\ ^ u j^ er j }) fp )ns — Scientific Societies Act , 1843 
■’ TT " -Rescission of\ , 


Officers — Continued 

102 . „ . . __ 

Office — Salary and Emoluments Metropolitan | g u j Jser ipfj ons tl Scientific Societies Act , 1843 
Borough Council —Ultra Vires — -Bescimm of I ^ & 7 vict. c. 36), a 1.] — The main object of a 
JResolut io n— Super a n a u at i o n Act , 18o9 (22 vice. > g 0ciety was the manufacture of certain medicines 
c. 26), ss. 2, 7 — Local Government Act, 1888 (ol ; w ^| c g had been found of the utmost value in 
& 52 Viet. e. 41), ^ 120 — Local Government • p reven tj n g and curing certain diseases, but which 
Act , 1894, (56 & 57 Vict. V* s * demanded the greatest skill in their manufacture. 

London Government Act , 1889 (62 & bd an< ^ w hich could only be properly manufactured 

Viet. c. 14), #. 30.] — The plaintiff wafi an b _ gome Slic h society" as this. Having succeeded 
officer of a vestry, which was aboiishecl maim f ac turiug the materials or medicines of 
by the London Government Act, 1899, ana i necessary purity, they then sold them ; but 
which was succeeded by the defendant council. ag p r j ces charged or obtained for them were 
The plaintiff’s office was also abolished. By a j ^ gu ^ c ient to maintain the institution, it 
resolution passed in August, 1901, the defendants , sou „ht and obtained subscriptions and donations 
fixed the allowance to be paid to the piaintiii at ena hied it to continue its most valuable 

£518, being thirty-seven sixtieths of his average ; 

salary and emoluments for the five years next ■ * . 

before the date of the abolition of his office. In HELD-that the institute was not exempt 
November, 1902, thev passed a resolution pur- > under the Scientific Societies Act, 1843, fiom 
nortino- to rescind that of August, 1901, and , being assessed or rated and from the liability to 
fixing °the plaintiff’s allowance at £432, the . the payment of rates. 

salary and emoluments on which it was calculated j EXNEE institute of Preventive Medicine 


[r. St. George’s, Hanover Square, Assess- 
ment Committee and Surveyor of Taxes, 
(1900) 69 L. J. Q. B. 814 ; 83 L. T. 344 ; 16 
V * T. L. R. 444-r-Div. Ct. 

105. Goods seized by Sheriff— Withdrawal of 

. .. , . T, . T .• .T CfT. . • JV 


DiJjAdJ.j . 

being taken at a less figure than before, but ttie 
proportion thereof remaining the same as in the 
previous resolution. i 

Held— that the amount of the allowance was 
for the local authority to determine under, 

sect. 120 of the Local Government Act, 1888, ; xv^. ^uo fAW -A* 

subject to an appeal to the Treasury, and, as the Sherif without paying Bate^-Liability of Sheriff 
local authority had determined it, the Court fur Sate-io Geo. 3,_c 73 s 19o- 
could not interfere. j Management Act, ISoo (17 & 18 1 ict. c. 120), 

ss. 161, 250.] — The defendant seized under a writ 
Held, further, that the sum fixed by the ; ^ ^ g 00{ ? s 0 f a person liable to pay rates, 

resolution of August, 1901, at once became a } comprising a poor rate and a general rate. The 
specialty debt, by virtue of sect. 120 (6) of the , pi a j n tiffs, by their collector, made a demand 
Act of 1888, and the defendants had, therefore, , U p 0n the defendant under sect. 195 of a local Act 
no power to rescind that resolution. j (35 0 eo , c. 73), to pay the sum due from the 

1 ivingstone r Westminster Corporation, | owner of the goods The amount for which the 
rri%41 2 K B 109 ; 73 L. J. K. B. 434; 68 ! execution was levied was paid, and the sheriff 

J. P 276 ; 52 W. R. 395 


20 T. L. R. 361 ; 2 ! went out of possession. 


L. G. R. 581— Buckley, J. 


VII. RATES. 


Held — that the goods were taken in execu- 
tion ” within the meaning of sect. 195 of the 
local Act. 


See Sect. X. Water Supply. 

And see title Rates and Rating. 

103. Assessment — Artisans* Dwellings—- Gross 
Value — Sum paid for Cleaning , Lighting and 
Watching of Common Staircase — Valuation 
' (Metropolis) Act , 1869 (32 & 33 Viet. <?.67),*. 4.] j 
'—The owner of a building containing a large 
number of tenements, separately occupied as 
artizans’ dwellings, and having staircases common 
to several tenements, employed P. as his agent 
to collect the rents. Each tenant, in addition to 
the rent, paid to P. a weekly sum for the clean- 
ing, lighting, and watching of the common 
. staircase, and for removing the dust. 


Held — that the weekly sum so paid was 
properly taken into account in arriving at the 
gross value of the tenements under sect. 4 of the 
Valuation (Metropolis) Act, 1869; for the purpose 
of rating the owner in respect thereof. 


Pullen v. St. Sayiour*s Union, £1900] 1 Q. B. 
T138 ; 69 L. J. Q. B, 139 ; 48 W. R. 186 ; 81 
L L. T. 583 — Biv. Ct. 


Held, also, that the owner of the goods 
seized was liable to pay the poor rate “ by virtue 
of” the local Act, and that sect. 161 of the 
Metropolis Management Act, 1855, made the 
powers given by sect. 195 of the local Act in 
respect of the poor rate applicable to the general 
rate, and that therefore the defendant was liable. 

Judgment of Bigham, J. ([1900] 1 Q, B. Ill ; 
69 L. J. Q. B. 69 ; 16 T, L. R. 50) affirmed. 

Marylebone Vestry v. Sheriff of London, 

[1900] 2 Q. B. 591 ; 69 L, J. Q. B. 848 ; 64 
J. P. 628 ; 16 T. L. R. 512— C. A. 

106. “Name of Person liable to be Bated 
Omitted * — Person described by Wrong Name ” 
— Power of Magistrate to Insert a Correct Name 
— Valuation (. Metropolis ) Act , 1869 (32 & 33 
Viet. c. 67), s. 72.]— The respondent was at ail 
material times the occupier of certain premises 
used as a club, but by mistake his predecessor’s 
name was entered in a rate as the occupier. Two 
days after the expiration of the half year for 
which the rate in question was levied, a summons 
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Bates — Conti n ued , 

was taken out to have the respondent’s name 
inserted in the rate under sect. 72 of the Yalna- ; 
tion (Metropolis) Act, 1S69. The magistrate 
dismissed the summons. \ 

Held — that the magistrate was wrong. The 
respondent had admittedly been in occupation 
for the whole period covered by the rate, and 
was therefore liable to be rated,” and his name 
was “ omitted ’* within the meaning of sect. 72. 
The fact that the summons was not taken out 
until after the expiration of the half year was i 
immaterial. 

Westminster Corporation r. Edgcombe, 
[(1903) 67 J, P. 25 — Div. C t. i 

107. Poor Hate — Increase of Brutal after a 
Quinquennial Valuation — Insertion in next year's 
Supplemental list — Alteration in Value. *'■ — 
Valuation (Metropolis) Act, 1 861) (32 & 33 Viet. 
e. 67), 40.] — The County of London Assessment 
Sessions, in accordance with their previous 
decision in Stunt v. Lewisham Union. (1902) 60 
J, P. 167, ruled that a substantial increase in 
weekly rentals is an u alteration in value ” within , 
the meaning of sect. 46 of the Metropolis Valua- 
tion Act, 1869, and justifies the insertion of the 
property in a supplemental list. 

Kyffin r. Woolwich Union Assessment 

[Committee, (1963) 07 J. P. 100— Loveland- 
Lo vela ud, K.C. 

108. Poor Bate — Partial Exemption in respect 
of Land covered with Water— Protection, of Ex- 
emption — Woolwich and Other Places — Effect of 
Valuation List — Objection Thereto — Division of 
Assessment — Bight of Appeal — London Govern- 
ment Act , 1899 (62 &; 63 Viet. v. 14), #*. 10, 19— 
Poor Belief Act, 1743 (17 Geo. 2, r. 38), s. 4.] — 
Prior to the passing of the London Government 
Act, 1899, the district of Woolwich was subject to 
the Public Health Act, 1875, under sect. 211 of 
which there was an exemption in respect of land 
covered with water, providing that it should be 
rated upon one-fourth only of its annual value for 
certain rates. The district was also subject at 
that time to the Valuation (Metropolis) Act, 
1869, and therefore, for the purposes of rating 
procedure, the provisions of that Act applied. 
By sect. 9, sub-sect. 1, of the Act of 1899 it was 
provided that a scheme under the Act should 
provide for placing Woolwich under the general 
law applicable to Metropolitan boroughs, ami for 
the repeal of the application thereto of the Public 
Health Acts ; and, by sect. 10, sub-sect. 1, that a 
scheme under the Act should provide for all the 
expenses of a borough council being paid out of 
the general rate, and for the discontinuance of 
separate sewers and lighting rates, but should 
make provision for protecting the interests of 
owners and occupiers of any hereditament which 
was exempt from any rate or liable to be assessed 
thereto at a less amount than other heredita- 
ments. The London (Rating) Scheme, 1901, by 
sect. 2, sub-sect. 1, provided for maintaining the 
exemption by a particular method of levying the 
rate. The question arose upon the valuation list 
for 1900, The respondents sought to charge the 
appellants upon the full assessment. 


Held — that although Woolwich and other 
outlying places were to come within the Metro- 
polis generally, yet the exemption given by 
sect. 211 was to continue; that the old right of 
appeal remained; that the effect of the valuation 
list for this purpose was only that the total 
valuation was conclusive, ur, if ‘there had been a 
division of the assessment made in the valuation 
list, the valuation of each divided part was 
conclusive, but rhe appellants were m*t bound 
to have the division made in the valuation 
list ; and that, therefore, the appellants had 
a right of appeal against the rate to quarter 
sessions. 

London and India Docks Co. >\ Woolwich 

[BoROriiH, [1962] 1 K. B. 750 ; 71 L. J. K. B. 

394 ; 66 J. 1\ 484 ; 50 W. 11. 639 ; 86 L. T. 619 

—Div. Ct, 

109. Poor Bate — Premises Inserted in Provi- 
sional List — Struck out hy Assessment Committee 
— Valuation {Metropolis Act, 1869 (32 A 33 Viet. 
c. 67), s. 47 (7).] — At the quinquennial assess- 
ment of 1906 the assessment committee directed 
the assessment of the appellant's house to remain 
at £406 gross and £334 rateable value, promising 
to re-consider the question when n lease was 
actually granted to him. During the next year 
he obtained a lease at a rent of £250, and the 
overseers inserted the property in the provisional 
list at £3o0 gross and £25o rateable value. 
Upon the appellant objecting to these figures, 
and contending for £275 and £229, the assess- 
ment committee struck out the premises alto- 
gether, so that they did not appear in the 
supplemental list, 

Held — that the premises had been wrongly 
struck out by the committee in the absence of 
any objection other than that of the appellant. 

Peat r . City of Westminster Assessment 

[Committee, (1903) 67 .1. L\ 100—Ct. of 
Sess,. Loveland-Loveland, K.C. 

110. Poor Bate — Provisional and Supplemental 
Valuation Lists — A Iteration in Value — u From 
any Cause" — Onus of Proof— Valuation (Metro- 
polis) Act , 1869 (32 A 33 Viet. <*. 67). **. 43, 46, 
47,]— By sect. 47 of the Valuation (Metropolis) 
Act, 1869, it is enacted that u if in the course of 
any year the value of any hereditaments is 
increased by the addition thereto or the erection 
thereon of any building or is from any cause 
increased or reduced in value M then the provi- 
sions which follow in the section apply. 

Held— that those words could not Ire confined 
to structural alteration or addition or anything 
of that kind, but that the words ; ‘from any 
cause are to be read as ejusdem generis in the 
sense — that it must be a cause which affects the 
value of the particular property. It lies upon 
those who desire to alter the assessment to prove 
the nature and cause of the alteration in value. 
It is not sufficient to say that there has been an 
alteration in value, but some definable cause to 
which that alteration is due must be pointed to. 
The cause must be one that affects the assessable 
value of the particular property. It is not 
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sufficient to show that there has been a general 
increase in value in order to obtain a new 
assessment. 

The respondent had been since October, 1896, 
the occupier of a public-house. At the quin- 
quennial valuation in 1895 the gross and rateable 
values of the public-house were fixed and duly 
entered in the quinquennial valuation list jnade 
in that year. By a provisional list made in 
December, 1896, the assessment was increased 
but afterwards reduced by the assessment com- 
mittee at the hearing of the objection made by 
the occupier. In the supplemental valuation 
list in 1897 it was again valued and assessed at 
the same reduced valuation. The occupier 
objected. 

Held — that as a matter of law the mere giving 
of evidence that the house was worth more than 
it was assessed at the quinquennial valuation 
was not evidence of an “alteration” in law 
which ought to be received ; that the amount 
of premium paid by the occupier in October, 
1896, for the premises was evidence, but although 
it was evidence it came to nothing unless a com- 
parison- between the two periods was established 
and it was shown that an enhanced premium 
was given, and that by itself the amount of such 
premium was no evidence in law of anything. 

The decision of 0. A. ([1900] 1 Q. B. 68 ; 
69 L. J. Q. B. 202 ; 63 J. P. 820 ; 48 W. R. 162 ; 
31 L. T. 661 ; 16 T. L. R. 89) affirmed. 

Camberwell Assessment Committee v. 

[Ellis, [1900] A. C. 510 ; 69 L. J. Q. B. 

828 ; 83 L. T. 201 ; 16 T. L. R. 504 ; 65 J. P. 

132 ; 49 W. B. 238— H. L. (E.). 

111 . Poor Rate — Provisional and Supplemental 
Valuation Lists — Alteration in Value — Valua- 
tion (. Metropolis ) Act, 1869 (32 & 33 Viet. c. 67).] — 
Evidence that public-house premises had been 
enhanced in value in consequence of their 
having become the terminus of a new line of 
omnibuses, and that a large premium had been 
paid for the business, but the date of payment 
was before the beginning of the statutory year 
on which the supplemental valuation list was 
based, is not sufficient to justify the inclusion of 
the premises in the supplemental valuation list 
at an enhanced value. 


Camberwell Assessment Committee v. Ellis 



followed. 


Rolles r. St. Saviour’s Union Assessment 
[Committee, (1901) 64 J. P. 809— County of 
London Qr. Sess. 

112. Poor Rate — Provisional and Supplemental 
List — Alteration in Value — Increase of Weekly 
Rental — Valuation {Metropolis Act , 1869 (32 
& 33 Viet. c. 67), ss, 46, 47.] — An increase in the 
weekly rental of houses, in respect of which the 
owner is responsible for the payment of the 
rates, is an alteration in value within the mean- 
ing of sect. 46 of the Valuation (Metropolis) Act, 


1869, and they may accordingly be inserted in a 
supplemental list. 

Stunt v. Lewisham Union Assessment Com- 
mittee, (1902) 66 J. P. 167 — County of 
London Qr, Sess. 

113. Rating Acts — Implied Repeal — Exemp- 
tion in Special Act from “ all Taxes and Assess- 
ments whatsoever ’ ’ — Intention to Repeal by 
subsequent General Act imposing new Rate- 
Decisions — 7 Geo. 3, c. 37, s. 51 — City of London 
Sewers Act , 1848 (11 & 12 Viet, c . clxii.) s. 169.] — 
By 7 Geo. 3, c. 37, s. 51, “ The ground and soil of 
the said river [Thames] so to be enclosed and 
embanked, in the front of every such respective 
wharf or ground . . . shall vest and the same is 
hereby vested in the owner or owners, proprietor 
or proprietors, of such adjoining wharf or 
ground according to his, her, or their respective 
estates, trusts, or interests therein, free from all 
taxes and assessments whatsoever.” 

By the City of London Sewers Act, 1848, the 
Corporation of London was empowered to make 
a rate for the sanitary improvement of the city 
of London upon every occupier in the city, 
“ whether such person shall be now liable in 
respect of such house or building to be assessed 
to the relief of the poor, or be not liable to be 
assessed in respect thereof by reason of such house 
or building being situate in any precinct or extra- 
parochial place or otherwise.” 

Held — that the result of the decisions was 
that the Act of 7 Geo. 3, c. 37, s. 51, only created 
an exemption from taxes and assessments then 
in existence, and not from substantially new 
ones coming into existence at a later date, and 
that the rate imposed by the London Sewers 
Act, 184S, was a substantially new rate, and was 
not within the exemption. 

Judgment of Div. Ct. ([1900] 2 Q. B. 581 ; 69 
L. J. Q. B. 766 ; 83 L. T. 76 ; 16 T. L. R. 449) 
affirmed. 

Sion College i\ London Corporation, [1901] 

[1 K. B. 617 ; 70 L. J. K. B. 369 ; 65 J. P. 

324 ; 49 W. R. 361 ; 84 L. T. 133 ; 17 T. L. R. 

223— C. A. 

VIII. SANITARY CONVENIENCES, WATER* 
CLOSETS, &c. 

And see Sect. II. Bye-laws (b) 

114. Privies — Emptying Privy in any Street 
or Public Place — Privy near but not, on Soil of 
Street — Metropolitan Police Act, 1839 (2 & 3 Viet. 
c. 47), s. 60 (4).] — By sect, 60 of the Metropolitan 
Police Act, 1839 : “Every person who, in any 
street or public place within the limits of the 
metropolitan police district, shall be guilty of 
any of the following offences, shall be liable to a 
penalty . , . 4. Every person who shall empty 
or begin to empty any privy between the hours, 
of six in the morning and twelve at night 19 

Held — that an offence was committed under 
sub-sect. 4 if a privy on premises near to the 
road or pathway of a street was emptied within 
the prohibited hours, 

Howard r. Daniels, (1905) 69 J. P. 439 ; 93 
[L. T. 669 ; 3 L. G, R. 1282-^Div. Ct. 
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Continued. 

115. Public Conveniences — Approaches — Sub- 
way — Subsoil of Roadway and Footway — Injunc- 
tion — Public Health {London') Act , 181)1 (54 &55 
Viet, c . 76), s. 44.] — For the purpose of making 
public conveniences where they may deem them 
to be suitable, the subsoil of the roadway, exclu- 
sive of the footway, is vested in the sanitary 
authority of the district by sect. 44 of the Public 
Health (London) Act, 181)1. 

Held — that in the absence of any bad faith, 
this section empowered the sanitary authority to 
make underground approaches to such con- 
veniences from either side of the street in the 
nature of a subway, although such subway might 
be used by persons not using the conveniences. 

Decision of C. A. ([1904] 1 Oh. 759 ; 73 L. J. 
Oh, 386 ; 68 J. P. 249 ; 52 W. B. 596 ; 90 L. T. 
461 j 20 T. L. B. 340 — O. A.) reversed. 

Westminster Corporation r. London and 

[North Western By., [1903] A. C. 426 ; 72 

L. J. Oh. 629 ; 69 J. P. 423 ; 54 W. B. 129 ; 

93 L. T. 143 ; 21 T. L. B. 686 ; 3 L. Or. B. 1120 

— H, L. (E.). 

116. Public Vrinal — Kuisance — Mandatory 
Injunction — City of London Sewers Act, 1848 (II 
& 12 Yict. c . clxiii.), s . 104.] — The inhabitants of 
the neighbourhood who were annoyed by the 
nuisances which had hitherto existed in the 
locality, had induced the defendants to erect the 
urinal, and the defendants put it up in a passage 
close to the premises of the plaintiff in such a 
position that his wall actually formed a part of 
the entrance to the urinal, that entrance being 
only two feet away from the only door of the 
plaintiff's premises. 

Held — that there -was a serious interference 
with the exercise of the right of ingress and 
egress to the plaintiff’s premises ; that the sani- 
tary condition of the passage was improved since 
the erection of the urinal was no answer to the 
claim of the plaintiff for an injunction ; and that 
there would be a mandatory order upon the defen- 
dants, similar to that made in Sellers v. Matlock 
Bath Local Board ( (1885) 14 Q. B. D, 928 ; 52 
L, T. 762 — Denman, J.), to remove the urinal 
within six weeks. 


constituted a “ workplace ” within the meaning 
of the section, and that the cab-drivers were “ in 
attendance” at the premises, and that sanitary 
conveniences must be provided for the persons 
employed in the premises, and for the cab-drivers 
who came there to hire cabs, 

Bennett t\ Harding, [1900] 2 Q. B. 397 ; W 

[L. J. Q. B. 701 ; 64 J. P, 676 ; 48 W. K. 646 ; 

83 L. T. 51 ; 16 T. L, B. 445— Div. Ct, 

118, Watered osefs — Power of Sanitary 
Authority to enter Premises — Reasonable Grounds 
— Public Health {London') Act , 1891 (34 Sc 55 
Yict. c . 76), ss. 10, 40, 113 (3) (a).] — Evidence 
that the sanitary inspector is honestly desirous 
of entering premises for the purpose of ascer- 
taining whether or not any nuisance exists 
thereon calling for abatement under the Public 
Health (London) Act, 1891, or for the purpose of 
examining works under sect. 40 of that Act, but 
without any evidence that any nuisance exists 
on such premises, is not reasonable ground for 
entry so as to empower a justice to issue a 
warrant under sect, 115 of the Act, authorising 
an entry on the premises. 

Tines v. North London Collegiate and m 

[Camden Schools, (1899) 63 J, P. 244 — 

Div, Ct. 

IX. STBEEtS. 

And see title Highways, kc. 

(a) Breaking up Streets. 

119. Breaking up of Streets by Water Com- 
pany — Reinstatement by Local Authority — 
Expenses of Reinstatement — Cost of Supervision 
— General Paving ( Metropolis ) Act, 1817 (57 
Geo. 3, c . xxix), s. 23 — Waterworks Clauses Aet t 
1847 (10 & 11 Yict. c. IT), s*. 28, 31, 32, 34— 
Metropolis Management Act , 1855 (ISA 19 Yict. 
c. 120), s. 114.j — When a local authority in 
London employ a contractor to reinstate streets 
broken up by a company under statutory 
powers, they are not entitled to recover from 
the company, over and above the contractor’s 
charge, any sum for supervision exercised by 
their officers, unless it be proved that they have 
incurred substantial extra expense beyond what 
it would have cost them to supervise the same 
work, had it been done by the company’s 

! workmen. 


Parish r. City of London Corporation, 


Decision of Div. Ct. (73 L. J. K. B, 1009 ; 68 


(1902) 18 T. L. R. 63 ; 67 J. P. 53-Joyce, J. I j. 90 L. T. 792 - 20 T.' l! R. 507, 'id 


117. Sanitary Conveniences — **' Workplace ”■ — 
Stable-yard — Persons u in attendance ” — Public 
Health ( London ) Act, 1891 (54 & 33 Yict. c. 76), 
s. 38,]— Sect. 38 of the Public Health (London) 
Act, 1891, provides that every factory, workshop, 
and workplace shall be provided with sufficient 
and suitable. accommodation in the way of sani- 
tary conveniences, regard being had to the 
number of persons employed in, or in attendance j 
at such building. j 

Held — that the stable-yard and stables of a ! 
cab proprietor, where a number of men were j 
employed as horsekeepers and cab- drivers and 1 
cab-cleaners, and where cab-drivers were daily In | 
attendance for the hiring of cabs and horses, ! 


mm. Xew River Co. v. Westminster Corporation ) 
reversed by consent. 

Metropolitan Water Board r. Westmin- 
ster Corporation, (1906) 75 L. J. K. B. 
384 j 70 J. 1\ 52 ; 22 T. L. R. 92 ; 4 L. G. B. 

237 — C, A, 

120. Breaking up Streets by Company for Gas 
Pipes — Duty of Gas Company to make good — 
Metropolis Management Act 7 1855 (18 & 19 
Viet e. 120), ss. 111,114 — Metropolis Manage- 
ment Amendment Act 7 1862 (25 & 26 Yict. 
c. 102), s. 82.] — The appellants, a gas company, 
under statutory powers opened up the surface of 
streets for the purpose of laying and repairing 
pipes. The respondents, a borough council, 
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exercised their powers of filling in the ground 
and making good the pavement and soil so 
excavated. It was found, however, impossible 
to replace all the excavated earth back in the 
trench, and consequently a subsidence would 
take place in course of time. To obviate this 
the respondents placed, where there had been 
concrete before, along the line of excavation and 
the parts contiguous thereto, a line of concrete 
three inches thicker than it was before. A course 
of concrete was laid in the excavation where 
there had before been no concrete. The appel- 
lants refused to pay so much of the respondents’ 
claim for making good the surface of the road as 
was represented by the course of concrete laid 
where there was no concrete before, and by the 
extra thickness of concrete where concrete had 
been before. It was found as a fact that the 
whole of the concrete, the cost of which the 
appellants refused to pay, was necessary in order 
that the streets should be as good, and remain as 
good, as they were before the excavation by the 
appellants. 

Held-— that the appellants were liable to pay 
.the cost of the extra concrete. 

Commercial Gas Co. r. Poplar Borough 
■ [COUNCIL. (1906) 70 J. P. 178 ; 94 L. T. 222 ; 

4 L. G. K. 267 — Div. Ct. 

121. Testing of Street in Local Authority — 
Extent of Property in Sub-mil — Metropolis 
Management A(% 1855 (18 & 19 Viet, c, 120), 
,vs. 96, 109.] — In 1896, the defendants, after 
failing to come to terms with the plaintiffs, 
and knowing perfectly well that the plaintiffs 
would object to the defendants laying down 
their pipes under the streets, took the law into 
their own hands, and wilfully, and in a very 
high-handed manner, broke up the street for 
about thirty yards, and laid down their - electric 
mains under it, at a depth of about two feet, 
outside their statutory district and in excess of 
their statutory powers, and they got the work 
done on a Sunday night. 

Held— that the vesting of the street, by virtue 
of sect. 96 of the Metropolitan Management 
Act, 1855, vests in the vestry such property, and 
such property only, as is necessary for the control, 
protection and maintenance of the street as a 
highway for' public use, and that the plaintiffs 
could not maintain an action for a mandatory 
injunction to compel the defendants to remove 
their pipes and wires, 

Tunbridge Wells Corporation v. Baird ([1896] 
A. 0. 434 •/ 65 L. J. Q. B. 451 ; 60 J. P. 788 ; 74 
L, T, 385 — H. L. (E.)) applied. 

Battersea Vestry (St. Mary) r. County of 
[London and Brush Provincial Electric 

Lighting Co., [1899] 1 Ch. 474 ; 68 L. J. Ch. 

238 ; 80 L. T. 231 ; 15 T. L. E. 175— C. A. 

122 . Hoad Transferred to and Tested in 
Public Authority by Private Act —Land oner 
which Road wade Tented in Company for the 
Purposes of its Undertaking — Metropolitan 
-Board of Works {Bridge^ Sr.) Act 1883 (46 & 47 


Viet. c. clxxvii.), s . 44.] — Land under which a com- 
pany proposed to run a pipe or drain was vested 
in them for the purpose of their undertaking. 
Under a private Act a road running over this 
land had been transferred to and vested in a 
local authority. The local authority gave no 
consideration for the road. On the local autho- 
rity applying for an injunction to restrain the 
company from laying a pipe or drain under or 
trespassing on the road : — 

Held — that the road was vested in the local 
authority only for the purposes of a road ; that 
they had no right to the subsoil, and consequently 
that no injunction could be granted. 

Tunbridge Wells Corporation v. Atai/vf ([1896] 
A. C. 484 ; 65 L. J. Q. B. 451 ; 60 J. P. 788 ; 74 
L. T. 385 — H. L.) applied. 

Poplar Borough Council r. Millwall Dock 
[Co., (189-1) 63 J. P. 339— Harwell, J.. 

(b) Laying Out. 

123. Commencing to Form or Lay Out a Street 
— London Building Act , 1894 (57 & 58 Viet. 
c. ccxiii.), ss. 7, 8.] — The owner of a building 
estate, having erected a row of houses adjoining 
a street, sold a piece of land on the same side of 
the street to the respondent, who commenced to 
erect a row of houses in a line with the first row 
and fronting the street. A space of forty feet, 
the statutory width of a street for carriage 
traffic, was left between the two rows of houses. 
In the house adjoining the space the respondent 
put a dcforway and windows looking on to the 
space, and the sole means of access for carriages 
to the stables at the back of the premises was 
across the space. The respondent had no control 
over the space, which remained the property of 
the owner of the building estate. The space 
was marked in the building plan of the estate as 
“proposed street,” but before the respondent 
erected Ms houses it had not been laid out as a 
street. 

Held — that the respondent did not com- 
mence to form or lay out a street within the 
meaning of sect. 8 of the London Building Act, 
1894. 

London County Council v. Dixon, [1899] 1 

[Q. B. 496 ; 68 L. J. Q. B. 526 ; 63 J. P. 

390 ; *47 IV. B. 521 ; 80 L. T. 232 ; 15 T. L. K. 

206— Div. Ct 

124. Commencing to Form or Lay Out a Street 
— Courtyard — London Building Act , 1894 (57 k, 
58 Viet. c. ccxiii.), s. 7.] — The appellant was 
summoned upon an information charging him 
with having commenced to form and lay out a 
street for carriage traffic or foot traffic without 
having first obtained the sanction of the local 
authority pursuant to sect. 7 of the London 
Building Act, 1894. 

The appellant began to form the road in part 
straight, intending to build blocks of residential 
fiats on each side of that straight part and facing 
into it, and the other part of the road ran into 
and formed the boundary of a square, round 
which again it was intended to build a con- 
tinuous line of houses facing into the square. 
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The length of the entire road would be 600 feet, 
and about 40 feet in width. The road was to 
be formed and sewered as an ordinary street, 
although gullies used for draining a courtyard 
would also be required. The road was to be 
entered by gates, and no part of it was to be 
dedicated to the public, but was intended to be 
used only as a private road. 

Held — that the road in question was a 
“street” within the meaning of sect. 7 of the 
London Building Act, 1894, and that the justices 
were right in convicting the appellant. 

Held also, that the question whether a 
place was a “street” within the meaning of the 
section was one largely of fact, and the decision 
in each case must depend on its particular 
circumstances. 

Wood v. London Count if Council ((1895) 64 
L. J. M. 0. 276 ; 59 J. P. 615 ; 44 W. 11. 144 ; 73 
L. T. 313 ; 15 R. 569— Div. Ct.) overruled. 

Armstrong *•. London County Council, 

[1900], 1 Q. B. 416; 69 L. J. Q. B. 267 ; 64 

J. P. 197 ; 48 W. E. 367 ; 81 L. T. 638 ; 16 
T. L. E. 128— Div. Ct. 

125. Commencing to Form or Lug Out a Street 
or to Adapt a Street for Carriage Traffic without 
Leave of the Count g Council — London Building 
Act , 1894 (57 k 58 Viet. e. ccxiii), as. 7, 8, 10, 
200 (1) (a).] — The respondent was the owner of 
land across which was a private way over which 
a few other persons had a right to go to premises 
abutting on the way. It was paved with granite 
and had gates at the end. The respondent en- 
larged a building in his possession by extending 
it backwards along one side of the way, but 
he had no intention of commencing to form or 
lay out a street. He had done nothing to the 
way itself beyond widening it by four feet of 
additional land, not paved or made up to alter 
or adapt it for carriage traffic. 

Held — that on the facts the magistrate had 
rightly refused to convict the respondent under 
sect. 7 of the London Building Act, 1894, of 
commencing to lay out or form a new street, or 
under sect. 10 of altering and adapting a street. 

Armstrong v. London County Council ([1900] 
1 Q. B. 416 ; 69 L. J. Q. B. 267 ; 64 J. P. 197 ; 
48 W. R. 367 ; 81 L. T. 638— Div. Ct.) (supra) 
distinguished. 

London County Council /*. Heath man, 

[(1905) 69 J. P. 222; 3 L. G. E. 1016— 

Div. Ct. 

126, Commencing to Form or Lag Out Street — 
London Building Act. 1894 (57&58 Viet. c. ccxiii.), 
s. 7.] — X. was charged before a police court 
magistrate for unlawfully commencing to form 
and lay out a street in Londoil within the metro- 
politan police district, without having first 
obtained the consent of the London County 
Council under sect. 7 of the London Building 
Act, 1894. Three rows of houses, A, B and C, 
run parallel to each other, a footway running 
between row B and row C. Row B was 
demolished, leaving a space bet ween row A and 


: row C. X., on rebuilding row A. excavated the 
site of row B and made a paved space, erecting 
1 twenty-fum* shops on the one side and fifty-five 
, smaller shops on the other. Host of these shop*, 
were let by X. to weekly tenants. The aft »re*a id 
, footway behind row O was relaid, the arches 
underneath the said footway having been cleared 
away and the aforesaid fifty. five -hops erected 
in their stead. The whole space was on a lower 
: level than the neigh touring highway. At the 
time when the information was laid acce-s was 
: obtained to the space and the shops from a high- 
way by a main flight of steps passing between 
the new blocks of buildings in row A, by -ix 
flights of steps leading down from and thrmi-dt 
' the six blocks of new buildings in row A, anil by 
two flights of steps leading to the aforesaid itof- 
1 way over the shops, whence an exit could be 
! obtained to various neighbouring highways. A i ! 

: these means of access were under the eontiul of 
X. by means of gates, which were locked ar 
certain times, except the access through the six 
blocks in row A. There was nothing to prevent 
any person walking into the said block.-, and 
instead of ascending the stairs therein descending 
into the space in question. The whole space was 
lighted and cleansed at the expense of X. The 
police court magistrate held that X. had formed 
a market or bazaar, and had not commenced f<» 
form and lay out a street within the meaning of 
sect. 7. 

Held, on appeal, that X. had so commenced 
to form and lay out a street. 

London County Council v. Davis, (1904) fis 
[J. P. 520 ; 91 L. T. 555— Div. Ct. 

127. Formation of new Street not in accordance 
with conditio ns of sanction hg London County 
; Council — Erection of Building " upon either 
aide of such Boadwug , or upon a Site abutting mi 
such Roadway ” — London Building Act , 1894 
, (57 k 58 Viet. e. 213), #. 200 (1) (a).]— X. was 
the freeholder of a triangular piece of ground, 
i bounded by two loops of a railway, the only 
. access to which was a tunnel under one of the 
loops. A rough road with clinkers led through 
! this tunnel to a factory on the ground, and to a 
place used for the deposit of rubbish, stopping 
abruptly in the middle of the piece of ground, 
i An 18-inch sewer was laid along this road as far 
as the factory. X. submitted, for the approval 
of the London County Council the plan of a pro- 
posed new street to run through the tunnel (to 
be widened to 40 feet), over the line of the 
rough road, and onwards right across the piece 
of ground, ami over the railway loop on the other 
side of the ground by a bridge, to be built, thus 
connecting two roads on the outer sides of the 
two loops. This plan was sanctioned by the 
council on the conditions (I) that the roadway 
of the new street should be clearly defined and 
thrown open as a highway within a certain time, 
and (2) that no new budding should to com- 
menced to be erected “upon either side of such 
roadway or upon a site abutting on such road- 
; way,” unless the roadway should have been 
made up in a ceitain way, and other provisions 
. complied with. X. agreed to lease a plot of his 
ground, which was fenced off, the nearest corner 
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of which was 187 feet from the existing road, 
with a right of way over the intervening strip 
of about an acre in extent, and over the road 
through the tunnel, and also over the roadway 
of the new street, if it should afterwards be 
erected. X. also placed fresh clinkers from time 
to time on the road, and lengthened the sewer 
along the road to serve two new buildings which 
he commenced to erect on the plot he had agreed 
to lease. The road was not continued across X.’s 
ground, the tunnel was not widened, and the 
bridge was not built. 

A summons under sect. 200 (1) (a) of the 
London Building Act, 1894, against X. for com- 
mencing to form and lay out a street not in 
accordance with the said conditions of the 
council was dismissed by the magistrate, who 
found (1) that X. had commenced to form and 
lay out a part of the proposed new street, but (2) 
that he had not commenced to erect new build- 
ings “ upon either side of such roadway or upon 
a site abutting on such roadway.” 

Held — that X. had not commenced to form 
and lay out the proposed new street. 

Semite, also, X. had not commenced to erect 
new buildings “ upon either side of such roadway 
or upon a site abutting on such roadway ” within 
the meaning of the second condition of the 
council’s sanction. 

London County Council v. Collins, (1905) 

[69 J. P. 401 ; 98 L. T. 540 ; 3 L. G. R. 1103— 

Div. Ct. 

128. Formation and laying out of new Street 
— Adapting a Way for Carriage Traffic — Erect- 
ing permanent Oah Fence — Laying Foundations 
of a Souse fifty yards from Private Road — 
London Building Act , 1894 (57 & 58 Viet. 
c. ccxih), ss. 7, 8, 10.] — At the end of the year 
1903, the respondent bought a plot of land 
adjoining a private road laid out and sewered in 
1870, the soil of which was not vested in him. 
On this plot he built a house 50 yards from the 
private road. To facilitate the entrance of build- 
ing materials he took down a post and rail 
fence along the front of the plot, afterwards 
replacing it by a permanent oak fence pursuant 
to an undertaldng contained in the conveyance, 
by which he had a right of way along the private 
road to his plot, 'lhe private road extended 
about 1,200 feet, and afforded access to some four 
or five residences built shortly after the road was 
laid out. In 1904 it appeared from notices 
placed in the vicinity that land adjoining the 1 
private road was for sale, and that the respondent 
was erecting or would erect other residences. 

Held — that the respondent, by building his 
house, and by erecting a permanent oak fence 
along the front of his plot, had not commenced 
to form and lay out a street within the meaning 
of sect. 7, or to adapt a way for carriage traffic 
within the meaning of sect. 10 of the London 
Building Act, 1894. 

London County Council v. King-, (1905) 69 
[ J. P. 406 ; 3 L, G, R. 1046— Div. Ct. 


129. Plans — Refusal to sanction — “ Direct 
communication ” — Law or Fact — London Build- 
ing Act , 1894 (57 & 58 Viet. c. ccxiii.) 9.] — 
Whether or no a new street forms a direct com- 
munication between two streets so as to enable 
the council to refuse their sanction to the laying 
out of such new street under sect. 9 of the 
London Building Act, 1894, is a question of fact. 

Woodham v. London County Council, [1898} 

[1 Q. B. 863; 62 J. P. 342; 67 L. J. Q. B. 707 ; 

78 L. T. 553— Div. Ct. 

(c) Obstruction. 

And see title Street Traffic. 

130. Exposing Goods for Sale on Carriage-way 
— Costermongers — Metropolitan Police Act, 1839 
(2 & 3 Viet, c, 47), s. 60, sul-s* 7 — Metropolitan 
Streets Act Amendment Act , 1867 (31 & 32 Viet. 
c. 5), s. 1 — Police Regulations of December 28 th, 
1869.] — By sect. 60, sub-sect. 7. of the Metro- 
politan Police Act, 1839, “ every person who 
shall expose anything for sale . . . upon or so as 
to hang over any carriage-way or footway . . . 
so as to cause annoyance or obstruction in any 
thoroughfare within the Metropolitan Police 
District, shall be liable to a penalty of not more 
than 40s.” 

By regulation 6 of the Police Regulations dated 
December 28th, 1869, and made under the 
Metropolitan Streets Act Amendment Act, 1867, 
it is provided that costermongers and others and 
their barrows are thereby made liable to be 
removed from any street and public way in 
which they cause an obstruction to the traffic, 
or where they are an annoyance to the inhabi- 
tants. 

Held — that sect. 60 and the above regulations, 
do not cover the same ground, and that sect. 60 
was not impliedly repealed by the regulation, 
nor was the penalty provided for by the said 
section superseded by them. 

Wandsworth Board of Works v. Pretty, 

[1899] 1 Q. B. 1 ; 68 L. J. Q. B. 193 ; 63, 
J. P. 132 ; 47 W. R. 256— Div. Ct. 

131. Exposing Goods for Sale on Carriage-way 
— Costermongers — Metropolitan Police Act, 1839 
(2 & 3 Viet. c. 47), s. 60, sul-s. 7 — Metropolitan 
Streets Act, 1867 (30 & 31 Viet. s. 134), s. 6-— 
Metropolitan Streets Act Amendment Act , 1867 
(31 & 32 Viet. c. 5), s. I— Police Regulations of 
Decemler 28th, 1869.]— -The penalty imposed by 
sect. 60 (7) of the Metropolitan Police Act 1839, 
for exposing anything for sale in any carriage- 
way or footway so as to cause annoyance or 
obstruction, is not impliedly repealed or super- 
seded by the 6th Police Regulation of December 
28th, 1869, made under sect. 1 of the Metro- 
politan Streets (Amendment) Act, 1867. A 
private person who is aggrieved by such annoy- 
ance or obstruction can take proceedings by way 
of summons to recover the penalty imposed by 
the section. The magistrate has to decide as a, 
matter of fact whether such annoyance or 
obstruction exists, 

Wandsworth Board of Worhs v. Pretty ( [1899} 
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1 Q. B. 1 ; 68 L. J. Q. B. 193 ; 63 J. P. 132 ; 47 
W. R. 256 — Div. Ct., supra) followed. 

Reg. i\ Francis, Ex parte Walton, (1899) 
[68 L. J. Q. B. 609 ; 63 J. P. 469— Div. Ct. 

132 . Erection of Lamp-post — Interference with 
Occupier loading Vans — Public and Private 
Rights — Individual Interest in Public Right — 
Discretion of Local Authority — Metropolis 
Management Act , 1855 (18 & 19 Viet. c. 120), j 
s. 130.] — Under the Metropolis Local Manage- 
ment Act, 1855, s. 130, a statutory duty is cast 
upon the defendants to cause their streets to ; 
he lighted, and to erect in the highway lamps ! 
(which will be obstructions) so far as necessary : 
for the purpose of doing that act. They, acting ; 
in good faith, erected a lamp-post in the street : 
opposite the plaintiffs 1 business premises, which ; 
did not interfere with the access to the street 
from the plaintiffs’ premises. The plaintiffs 
alleged that it would render the loading or : 
unloading of their vans less convenient and 
easy, and so would obstruct them in their , 
business, and they claimed an injunction to 
restrain the defendants from erecting the lamp- i 
post or permitting it to remain at that spot. 

Held — that the lamp-post was no obstruction ' 
to the plaintiffs’ private right of stepping from - 
the highway on to their own premises ; that its , 
erection was in no reasonable sense an obstruc- 
tion to the plaintiffs in doing that which they i 
sought to do in the course of their business : and 
that the plaintiffs were not entitled to the 
injunction claimed. 

W. H. Chaplin & Co., Ld. i\ Westminster 

[Corporation, [1901] 2 Ch. 329 ; 70 L, J. Oh. 

679 ; 65 J. P. 661 ; 49 W. R. 5 8(5 ; 85 L. T. 

88 j 17 T. L. R. 576— Buckley, 3. 

133. Motor placed in Road to drive Engine for 
cleaning House — So Evidence of Obstruction — , 
u Wilfully causing Obstruction in any Thorough- 
fare ” — Metropolitan Police Act, 1839 (2 & 3 
Viet. c. 47), s. 54 (6).] — The appellant placed in 
a street opposite a house a motor, which, bv ; 
creating a vacuum, caused the dust and dirt to 
pass from the house through indiarubber tubes 
to a receptacle on the top of the motor. The 
tubes were passed over the foot pavement at 
such a height as not to interfere with persons ■ 
using the footway. The appellant was sum- 
moned for obstruction of the highway under the 
Metropolitan Police Act, 1839. 

The magistrate found, that the business for 
which the motor was placed there was reason- 
able, that it did not remain there longer than 
was necessary to clean the house, and that the 
space occupied was not excessive, but that the 
system of cleaning was not necessary to the 
ordinary comfort of life, and was still in the 
experimental stage, and could not be regarded 
as an incident of every-day life, and the noise 
and collection of sightseers might be productive 
of discomfort to occupants of houses and people 
using the street, and convicted the appellant. 

Held — that as there was no evidence of 


wilful obstruction or obstruction in fact, the 
conviction was wrong. 

Duns r. Holt, (1904) 73 L. J. K. B. 341 ; 68 

[J. P. 271 ; 90 L. T. 577 ; 20 T. L. R. 297 : 2«> 
Cox, C. C. 625 — Div. Ct. 

134. Summary Proceedings — Information — 
Power of Authority to lay information — Metro- 
politan Police Act , 1839 {2 & 3 Viet. e. 47), 6o 
(7).] — An inspector of streets in the employ of 
the borough council of Southwark laid an infor- 
mation on behalf of the council against a coster- 
monger for unlawfully exposing certain article- 
for sale upon a highway within ihe limits of the 
borough, upon and so as to hang over the carriage- 
way or footway of the highway, and causing 
annoyance and obstruction, contrary to the 
Metropolitan Police Act, 1839. The magistrate 
dismissed the summons on the ground that a 
corporation could not be a common informer 
unless expressly or impliedly authorised by 
statute, and could not, therefore. lay the infor- 
mation or instruct the appellant, their official,, 
to do so on their behalf. 

Held — that the offence under the Metropolitan 
Police Act, 1839, being an offence against the 
public, any person might prosecute, and that 
therefore the inspector was entitled to prosecute. 

Allman v, Hardcastle, (1904) 67 J, P. 44»> ; 

[89 L. T. 553 ; 20 Cox, C. O. 567 — Div, Ct. 

(d) Paving and Making up. 

135. Apportionment of Expenses — Rescission 
and Fresh Apportionment — Metropolis Manage- 
ment Art , 1855 (18 A: 19 Viet. e. 12u) } ss. 57, 
105, j — The respondents passed a resolution for 
paving a new street, and apportioned the expense 
among the frontagers. A summons for the pay- 
ment of such apportionment was issued, but 
withdrawal, and the respondents passed a fresh 
resolution rescinding the old apportionment r 
making a fresh one. 

Held — that they had the power to do so. 

Bishop r. Wandsworth District Board of 

[Works, (1909) 69 L. J. Q. B. 682 ; 64 J. P. 

630 ; 82 L. T. 766— Div, Ct. 

136. Cross Streets — One Street running into but 
not beyond another Street — ** Points of inter see* 
t ion "—Metropolis Management Amendment Act , 
1862 (25 Jc 26 Viet. c. 10*2), 77,]— By sect. 77 
of the Metropolis Management Amendment Act, 
1862, which deals with the expenses of paving 
new streets in the metropolis, “ . . . any such 
costs or expenses, including the cost of paving at 
the points of intersection of streets, and all other 
incidental costs and charges, shall be apportioned 
by the vestry or board. . . 

Held— that the words u points of intersection 
of streets” are not limited to the cutting or 
crossing of at least two streets each by the other, 
each street continuing its course from each end 
of the intersection, so as to constitute iu effect 
I four streets running into each other, forming the 
, shape of an X, but also apply to the case of 
where street A runs into street B on one side 
thereof, but is not continued, forming the shape 
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of a T, and the expenses of paying a granite 
crossing wholly on the soil of street B (the cross- 
line of the T), connecting the footpaths on one 
side of the street B, where street A joins it, may 
be apportioned under the Metropolis Manage- 
ment Acts on the frontagers of street A. 

Bridgett v. Wandsworth Borough Council, 

[(1905) 09 J. P. 394 ; 93 L. T. 519 ; 3 L. G. B. 

1186— Div. Ct. 

137. Finality of Apportionment — Exception — 
Persons chargeable omitted altogether — Declara- 
tory Judgment — Land “ hounding or abutting ”■ — 
Form of Apportionment — Illusory Apportionment. 

- — Metropolis Management Act, 1835 (IS & 19 
Viet. c. 120), s. 105 — Metropolis Management 
Amendment Act , 1862 (25 & 26 Viet. c. i02), s. 
77.] — Although in the absence of mala Jides the 
Court will not review an apportionment of 
paving expenses so as merely to alter the shares 
apportioned upon persons properly charged with 
some share, yet it will interfere, on the applica- 
tion of a person charged, if persons who ought to 
be charged are omitted altogether upon a 
mistaken view of the facts. j 

The Court will make a declaratory judgment 
in the case of an illegal or invalid apportionment, 
whether any consequential relief is claimed or 
not (Grand* Junction Waterworks Co. v. Hampton 
Urban District Council , [1898] 2 Ch. 331 ; 62 
J. P. 566 ; '46 W. R. 644 ; 78 L. T.673 — Stirling, 
J., see Public Authorities, 21) considered. 

Houses, which front upon one road, but have 
gardens behind them which extend to the edge 
of a second road, if they are not “ houses front- 
ing’ 1 such second road, are yet “ land bounding 
or abutting ” on such road, and therefore should 
be included in the apportionment of the expenses 
of paving it. 

The Court will consider the question whether 
an apportionment of expenses of paving is made 
upon the right people, including all liable. 

Semble , an apportionment ought to refer to the 
owners by name, or specify the property, so as to 
preclude any possibility of mistake. 

Semble. also, an authority cannot apportion a 
nominal sum on property, the owners of which 
are unknown to them, so as to put an unfair 
shhre on the other owners. 

Elsdon v. Hampstead Corporation, [1905] 

[2 Ch. 633 ; 69 J. P. 434 ; 54 W. R. 43 ; 93 

L. T. 335 ; 21 T. L. R. 772 ; 3 L. G. R. 1199 ; 

75 L. J. Ch. 27— Joyce, J. 

138, “ Land Bounding or Abutting ” — Inter - 
renin g Strip — Metnpolis Management Act, 1855 
(IS k 19 Viet. c. 120), s. i05 — Metropolis 
Management Amendment Act , 1862 (23 A 26 
Viet, c. 102), s. 77.] — In apportioning the 
* expenses of making up a new street under the 
Metropolis Management Acts, a borough council 
. apportioned a nominal sum 'of 10 a*. on a strip of 
land on which an old fence stood, lying cm one 
side of the new street. Relying on this appor- 
tionment, the defendant took building leases of 
certain plots of land lying behind the old fence, 
and built houses thereon. The said houses 


fronted on another street and had gardens behind 
them extending up to the said strip of land,' but 
had no access over the said strip to the new 
street. In an earlier action between the council 
and another frontager, it was held that the said 
strip of land had been conveyed to the adjoining 
owners together with the land on either side of 
it, and that the houses and gardens abutted on 
the said new street. A fresh apportionment was 
then made, including the said houses and 
gardens. In an action to recover the money so 
apportioned : — 

Held — that notwithstanding the earlier 
decision it -was a question for the jury whether 
there was or was not an intervening strip 
between the defendant’s land and the new 
street at the time when the defendant bought 
the said land. 

The jury finding that there was such a strip, 
but that the borough council had taken 
possession of it as part of the new street : — 

Held further, that the defendant was liable 
for the apportioned sum, 

Hampstead Borough Council i \ Western, 
[(1907) 71 J. P, 565— Darling, J. 

139. Macs pared by Owner with Macadam to 
satisfaction of Local Authority — Notice to pare 
with Asphalt — Power of Local Authority — 
Metropolis Management Act , 1855 (18 & 19 Viet. 
<?. 120), ss. 99, 100.] — In 1892 the owner of a 
mews, in compliance with a notice from the 
local authority under sect. 100 of the Metropolis 
Management Act, 1855, paved the same with 
macadam, and twice subsequently repaired the 
same in compliance with notices from the local 
authority. In May, 1905, the owner was served 
with a notice to pave the said mews with com- 
pressed asphalt or concrete. 

Held — that the mews having been paved 
with macadam in 1892 in compliance with a 
notice from the local authority, the local authority 
were not entitled to call upon the owner to re- 
pave the same, but were only entitled to require 
him to keep the said macadam paving in repair. 

Harrison r. Owner op New Street Mews, 

[1906] 1 K. B. 703 ; 75 L. J. K. B. 510 ; 70 

J. P. 355 : 95 L, T. 57 ; 4 L. G. R. 703 — 

Div. Ct. 

140. Necessary TI orhs of Bepair on Carriage 
Bond — Sum included for Bepair of Footpaths >• — 
Sum included for Worh on Plans , tyc. by Salaried 
Officials of Council — Metropolis Management 
Amendment Act, 1890 (53 & 54 Viet. c. 66), s. 3.] 
— The expression “carriage road or way’* in 
sect. 3 of the Metropolis Management Amend- 
ment Act, 1890, does not include the. footpaths 
abutting on the actual way for carriages, and 
therefoie an apportionment under that section, 
including a sum for necessary works of repair in 
such footpaths is invalid. 

An apportionment under the said section, 
which includes a sum calculated at the rate of 
4 per cent, on the actual cost of the works , of 
repair for work done by a borough council’s 
salaried officials in making plans and estimates, 
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preparing the apportionment, serving notices, 
collecting the money and supervision — work 
relative to the carriage road or way in question | 
— is invalid. 

The question whether works done on a new 
road are “necessary works of repair” within the 
meaning of the section is a question of fact. 
Ballard r. Wandsworth Borough Council, 

[(1906) 70 J, P. 331 ; 95 L. T. 118 ; 4 L. Cr. E. j 

708— Div. Ct. ! 

141. u Few Street"— -Boundary between two j 

Parishes — Sewer Expenses — Frontagers — Metro- 
polis Management Act , 1855 (18 & 19 Viet. r. 120), 
s. 105 — -Metropolis Management Amendment Act, '• 
1862 (25 & 26 Viet. e. 102), 52, 112.]—: 

Whether a particular highway has become a 
“ street ” is a question, not of law, but of fact. 

An old highway formed the boundary between ’ 
the parish of Hornsey in the county of Middlesex 
and the parish of Clerkenwell in the county of 
London, the actual boundary running somewhere 
along the middle of the roadway, rather nearer 
the Hornsey side of it than the Clerkenwell side. 
The appellants, who were an authority acting 
under the provisions of the Metropolis Manage- ; 
meat Acts, were desirous, for the apportionment s 
of sewer expenses, of treating the part of that 
highway which was in the parish of Clerkenwell 
as a new street. The justices found upon the 
facts that, before the Metropolis Management 
Act, 1855, came into operation, the highway, 
taken as a whole, had become a street by reason 
of houses having been built upon the Hornsey 
side of it ; and that therefore it was not a new ; 
street, but an old street, at the time when the 
Act took effect. 

Held— that the finding of the justices con- 
cluded the case, and that no portion of the old 
street could by itself subsequently become a new ■ 
street through having houses built along it. 

Judgment of -Div. Ct. (["1901 ] 1 Q. B. 264 : 70 . 

L. J. Q. B. 9 ; 65 J. V. 55 ; 49 W. It. 17 1 ; 33 

L. T. 501) affirmed. 1 

Clerkenwell Vestry r, Edmondson & Son, 

[1902] 1 K. B. 336 ; 71 L. J. K. B. 198 ; 66 

J. P. 324 ; 50 W, 11. 345 ; 86 L. T. 137 ; 18 : 

T. L. R. 248— C. A. 

142, a Few Street” — Buildings on One Side only 
— Repairs — Paring — Expenses — Lajpse of Time 
since Moad became a Sew Street — Metropolis, 
Management AcU 1855 (18 & 19 Viet. e. 120), 

,s. 105.] — The appellants were the owners of , 
certain houses in the Fulham Palace Road, 
which, on the expiration of a Turnpike Act, 
became a highway repairable by the inhabitants 
at large, and was repaired from time to time by 
the respondents’ predecessors. In 1864 it was 
not a street, but by 1883 it was built with houses 
along one side, the other side remaining vacant ; 
building land. Between 1879 and 1898 it was 
altered and repaired at various times by the 
respondents and others. In 1899 the respon- 
dents resolved that the road was not paved to ; 
their satisfaction and that it should be 
accordingly paved, and the expenses apportioned 
upon the owners. 


Held— that the magistrate was justified 
in holding that the Fulham Palace Road became 
a “ new street ” in 1883, within the meaning of 
sect. 105 of the Metropolis Management Act, 
1S55. 

Held, further, that where, in the metropolis, 
a highway repairable by the inhabitants at large 
becomes a new street by reason of the erection 
of houses along it, a vestry is not precluded from 
causing it to be paved at the cost > *{ the fron- 
tagers by lapse of time, however long, after) t 
became a new street, even though it was in fact 
already paved at the time it became a new 
street. 

Bimelht v. Twickenham Local Boa id ((1887), 
20 Q. B. D. 63 ; 57 L. J. M. C. 1 ; 52 J. P. 356 ; 
36 \V\ R, 50 ; 58 L. T. 299 — C. A.) distinguished. 

Simmonds Brothers, Ld. r. Fulham Vkstky. 

[ 1 900] 2 Q. B. 189 ; 69 L. J. Q. B, 560 : V>4 

J. P. 548; 48 \\\ R. 574; 82 L. T. 497— 

Div. Ct. 

143. “ Few Street ’* — Dismissal of Summons on 
ground of Street not being a Few Street — Fresh 
Apportionment — Res Judicata — Metropolis 
Management Act , 1855 (18 & 19 Viet, e. 12<>), 
s. 250 — Metropolis Management Amendment 
Act , 1862 (25 A 26 Viet. /*. 302)— Metropolis 
Management Act (1862) Amendment Act, 1890 
(53 A 54 Viet, c, 54).] — A local authority passed 
a resolution on November 9th. 1898/ that a 
street should be paved as a new street, and 
apportioned the sum of £37 16#. $d> on the 
respondent. On his refusal to pay he was 
summoned on September 15th, 1899, but the 
summons was dismissed on the ground that the 
said street was not a new street within the 
Metropolis Management Acts. On June 13th, 
3900. the vestry passed a resolution rescinding 
the above apportionment, and on March 14th, 
1901, the borough council (the successors of the 
vestry) resolved that the said street should be 
paved as a new street, and apportioned a sum of 
£32 16*. Id, to be paid by the respondent. On 
his refusal to pay he was summoned, and the 
summons was dismissed on the ground that the 
adjudication on September 15th, 1899, was 
conclusive. 

Held — that the dismissal by the magistrate 
was wrong ; that the decision of September 15th, 
1899, was nor conclusive ; and that the ea-e 
must be heard on its merits. 

Scott r. Lowe. (1902) 66 J. P. 520 ; 86, L. T 

[421- -Dir. Ct. 

144. “ Few Street” — Permanent Paring of 
Part bit Local Authority — Metropolis Manage- 
ment Act , 1855 (18 & 19 Viet. r. 120). #*. 98 and 
105 — Metropolis Management Amendment Act 
1862 (25 A 26 Viet, cl 102), *. 112,1— The fact 
that the local authority have, under sect. 98 of 
the Metropolis Management Act, 1855. perma- 
nently paved and channelled the footway before 
a number of houses fronting a country road will 
not estop them afterwards, wheu that country 
road has, by having houses built continuously, 
and nearly ' continuously, on both sides of it* 
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become a new street, from exercising the powers 
given by sect. 105 of that Act by directing the 
footways on both sides to be permanently paved 
and channelled, and apportioning the estimated 
cost among the frontagers, including among 
these the owners of the houses before which the 
footpath was previously paved and channelled 
under sect. 98. 

“ New street” within sect. 112 of the "Metropolis 
Management (Amendment) Act, 1862, explained. 

Crosse v. Wandsworth Board of Works, 

[ (1898) 79 L. T, 351 ; 62 J. P. 807— Div. Ct. 

145. “ JSew Street ”—Road constructed by Act 
of Parliament through Agricultural Land — 
Sufficient Humber of Houses — Question for 
Magistrate — Metropolis Management Act , 1855 
(18 & 19 Viet. c. 120), s. 105 — Metropolis Manage- 
ment ( Amendment ) Act, 1862 (25 &; 26 Viet. 
<?. 102), ss. 77, 112.] — Under sect. 77 of the 
Metropolis Management (Amendment) Act, 1862, 
it is a question of fact for the magistrate whether 
a road has become at any given time a “ new 
•street ” within the meaning of the Act, and the 
Court will not interfere with his decision unless 
it is clearly wrong upon the evidence. A road 
•constructed as a highway by Act of Parliament 
through agricultural land, and taken over by the 
local authority, may become a new street as soon 
as houses have been constructed on both sides 
of it. 

Allen r. Fulham Vestry, [1899] 1 Q. B. 681 ; 

[68 L. J. Q. B. 450 ; 63 J. P. 212 ; 47 W. R. 

428 ; 80 L. T. 253 ; 15 T. L. R. 241— C. A. 

146. 11 Mew Street ” — Widening old Street by 
adding Strip of Land — Frontagers — Metropolis 
Management Acts , 1855 (18 & 19 Viet. c. 120), 

105 ;* 1862 (25 & 26 Viet. c. 102), s.s. 77, 112— 
Public Health Act , 1875 (38 A 39 Viet. c. 55), 
s. 150 — London Building Act, 1894 (57 & 58 Viet. 
c. ccxiii), ss. 9, 215.] — A new street can be j 
formed by adding, and dedicating to the public, | 
a longitudinal strip of land alongside of an old I 
street. 

A street 16 feet wide, had been a highway from | 
the year 1 81 5, and had become an old street. On j 
the south side were a number of cottages ; the j 
street was paved on that side, and from time i 
to time substantial repairs were done to it ; the j 
frontagers on the north side took no part in the 1 
acts of repair. In 1898 a new strip of land, 24 feet 
wide was dedicated to the public on the north | 
aide, houses were built on that side, and the local 
authority paved the new part of the street and 
made an apportionment upon the frontagers on 
the north side only. The magistrate found, and ; 
the Divisional Court upheld his view, that the i 
added strip on the north side was itself a separate 
41 new street,” with the result that the paving 
expenses were thrown upon the owners of pro- 
perty abutting on that new street. On appeal : — 
Held — that the paving expenses were throwh 
-only upon the owners of property abutting on 
the north side of the new strip of land so dedi- 
cated to thapublie, whether under the Metropolis 
Management Acts, 1855 and 1862, or the Public 
Health Act, 1875. 


Richards v. Kessich ( (188S) 57 L. J. M. C. 48 ; 
52 J. P. 756 ; 59 L. T. 318— Div. Ct.) and White 
v. Fulham Vestry ((1896) 60 J. P. 327 ; 74 L. T. 
425 — Div. Ct.) approved. 

Decision of Div. Ct. ((1901) 65 J. P. 407 ; 
84 L. T. 689 ; 17 T. L. R. 428) affirmed. 

Property Exchange, Ld. r. Wandsworth 

[Board of Works, [1902] 2 K. B. 61 ; 71 

L. J. K. B. 515 ; 66 J. P. 435 ; S6 L. T. 481 ; 

18 T. L. R. 464— C. A. 

147. u Owner ” — Building Agreement — Lease 
not yet Granted to the Builder — Metropolis 
Management Act , 1855 (18 & 19 Viet. c. 120), 
s. 250.] — A freeholder entered into an agreement 
with a builder, by which the builder had licence 
to enter on his land and build a number of 
houses, and the owner agreed to grant a lease of 
each house, as soon as it was completed. In the 
meantime the builder was to pay £200 a year 
for the laud, a sum which was not a rack rent, 
being in fact the total amount of the intended 
ground rents to be divided amongst the various 
houses as completed. It was provided that the 
agreement should not operate as an actual demise 
of the premises, or “give the lessee any legal 
interest therein.” 

Held — that the builder was not the “ owner ” 
of the land (on which no house had yet been 
built) within the meaning of sect. 250 of the 
Metropolis Management Act, 1855. 

Holland v. Kensington Vestry ((1867) L. R. 
2 C. P. 565 ; 36 L. J. M. C. 105 ; 31 J. P. 758 ; 
17 L. T. 73) followed. 

Driscoll r. Borough of Battersea, [1903] 

[1 K. B. 881 ; 72 L. J. K. B. 564 ; 67 J. P. 

264 ; 88 L. T. 795 ; 19 T. L. R. 403 ; 1 L. G. R. 

511— Div. Ct. 

148. “ Owner ” — Land used to strengthen 
JBanJi of Public Mari gable Hirer- — Metropolis 
Management Act , 1855* (IS & 19 Viet. e. 120), 
ss. 105, 250 — Metropolis Management {Amend- 
ment') Act , 1862 (25 & 26 Yict. c. 102), s. 77.]— 
The Lee Conservancy Board, who were incor- 
porated for the purpose of improving and main- 
taining the navigation of the river Lee, were 
the owners of a strip of land, about 26 feet 
wide, which had been acquired by their pre- 
decessors for the purpose of strengthening the 
bank of the river. The strip of land abutted 
upon a new street which the local authority 
made up under the powers conferred upon them 
by the Metropolis Management Acts, 1855 and 
1862, and a part of the expenses was apportioned 
on the board under sect. 77 of the latter Act. 
By various statutes relating to the river Lee, the 
board were empowered (inter alia) to construct 
locks, docks, wharves, &c. ; to sell or otherwise 
dispose of any lands vested in them which were 
not required for the purposes for which they were 
incorporated, and to charge tolls ; but they were 
not empowered to make a profit. It was pro- 
vided that the payment of the expenses incident 
to all the powers and duties under the Acts 
should be considered as among the purposes for 
w'hich income received under those Acts washy 
law applicable. 
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Held — that the nature of the undertaking of 
the board and the conditions under which it was 
carried on did not place the land in question 
extra commerdum , or make it incapable of being 
let at a rack rent, and that therefore the board 
were “ owners ” thereof within the meaning of 
sect. 250 of the Metropolis Management Act, 
1855, and were liable to contribute to the 
expenses of making up the new street upon 
which it abutted. 

Decision of Wright, J. (67 J, P. 459) reversed. 

London and North Western By. Co. v. St. 
Pancras Vestry ((1868) 17 L. T. 654) followed 
and applied, 

Hackney Borough Council r. Lee Con- 
• [servancy Board. [1904] 2 K. B. 541 ; 73 

L. J. K. B. 7 66 ; 68* J, P. 485 ; 91 L. T. 13 : 

20 T. L. R, 646 ; 2 L. G. R. 1144— C. A. 

149. { { Owner ” — La ml adjoi n i ng Street — La ml 
subject in Perpetuity to Burden imposed by 
Special Act for benefit of Individual — Land not 
Extra Commercium — Midland Bailway Act, 
1900 (63 & 64 Viet. c. cxlii.), s. 18 (2) — Metropolis 
Management Act, 1855 (18 & 19 Viet. c. 120), 
ss. 105, 250 — Metropolis Management Amendment 
Act, 1862 (25 &z 26 Viet. c. 102), s. 77.]— By the 
Mklland Railway Act, 1900, sect. 18 (2), it was , 
provided that for the protection of the owners 
of certain lands taken for sidings, the rail- 
way company should leave a strip of land 20 ; 
feet wide along the whole length of a certain ; 
road, and at their own expense plant and main- 
tain the same with shrubs and trees to the 
reasonable satisfaction of the owners, and should 
also fence off the said lands from the road by an 
open unclimbable iron fence seven feet high. ! 
The railway company acquired the land, and 
left a strip of land twenty feet wide along the , 
whole length of the road, and planted it and I 
fenced it off as required by that section. The : 
local authority paved the road under sect, 105 ' 
of the Metropolis Management Act, 1855, and 
apportioned part of the expenses thereof on the 
railway company under sect. 77 of the Metropolis ; 
Management Amendment Act, 1862. 

Held — that, as the burden of the strip of land | 
along the road was imposed for the benefit of an ; 
individual or individuals who might release it, ' 
the land was not incapable for ever of being let 1 
at a rack rent, and that therefore the company 
were the u owners” thereof within the meaning 
of sect. 250 of the Metropolis Management Act, 
1855, and w T ere liable to contribute towards the 
paving expenses. 

Colds mid v. Great Eastern By. ((1884) 25 
Ch. D. 511 ; 53 L. J. Ch. 371 ; 32 W. R. 341 : 
49 L. T. 717— G. A.) and Haekney Corporation 
v. Lee Conservancy Board ([1904] 2 K. B. 541 ; 
73 L. J. K. B. 766; 68 J. P. 485 ; 91 L. T. 13 : 
20 T. L. R. 646— C. A.), supra, followed. 

Decision of Bigham, J. ([19 04] 2 K. B. 802 : 
73 L. J, K. B. 896 ; 68 J. P, 574 ; 53 W. R. 187 ; 
91 L. T, 661 ; 20 T. L. R. 752) affirmed. 
Hampstead Borough Council r . Midland 

TRY., T1905] 1 K. B. 538 ; 74 L, J. K.B. 431 ; 

69 J. P. 133 : 92 L. T. 252 ; 21 T. L. R. 272; 

3 L, G. R. 455—0. A. 


150 . kl Owner” — Open Space Abutting on 
■ Street — User by Public for Exercise and Been a- 
\ tion — Beneficial Occupation — •* Owner " — Metro* 
polis Management Act , 1855 (18 n ]y Viet. 
c. 120), s. 250 — Metropolis Management Act , 1862 
(25 & 26 Viet. c. 102), s. 77,] — Where land or 

j houses exist abattingupon a new’’ street, then the 
person who receives the rent, or who, if rent were 
payable would receive the rent, and who is the 
owner within the definition given in the Metro- 
polis Management Act, 1855, s. 250, is liable 
| to contribute to the expenses of the new street, 

! except where the premises held are of such a 
• character that they are struck with a legal in- 
, capacity of ever being used or let at a rack rent. 

Land was conveyed to a vestry, in fee simple, 

1 to be kept and maintained as an open space 
for the perpetual use thereof of the public for 
exercise and recreation,'' and for no other pur- 
pose. The vestry possessed the power to erect 
and maintain on the open space buildings for 
the accommodation of keepers, constables, and 
other persons employed by them in connection 
with the maintenance of the open space, also 
such convenient and ornamental buildings and 
such appliances as they might think requisite for 
the purpose of exercise and recreation, and for 
refreshment rooms, bandstands, conveniences, 
and other like purposes, provided that the con- 
sent of the county council be tir<t obtained. 
The question arose whether an apportionment 
of the estimated expenses of paving a new street 
under the Metropolis Management Acts, 1855, 
1862, should include the vestry as the owners <*f 
the land bounding or abutting on. the new street 
and held under the Open Spaces Acts, 1877, 1881, 
1893. 

Held — that there was a beneficial occupation, 
anti that the vestry were the owners of the land 
within the meaning of the definition given in 
sect. 250 of the Metropolis Management Act. 
1855, of owners, and that they were liable to 
contribute to the expense of the new street. 

Fulham Vestry r. Minteii, [19ni] 1 Q. B.5»>1 : 

[70 L. J. K. B. 348 ; 65 J. P. 18»i ; 49 W. R. 

415 ; 84 L. T. 49 ; 17 T. L. R. 192— Div. Ct, 

Overruled by C. A. in London (aunty Council 
v. Mayor of Wandsworth , (1903) infra , 

151 . u Owner ” of Adjoining Premises — Land 
Vested in County Council under Metropolitan 
Commons Act, 1866 (29 & 30 Viet. c. 122)— 
Metropolis Management Acts. 1855 (18 & 19 Viet, 
e. 12U), ss. 105/250 ; and 1862 (25 & 26) Viet. 
c\ 102), s. 77,] — A common was vested in the* 
London County Council under a scheme framed 
under the Metropolitan Commons Act, 1866, anti 

: confirmed by Parliament, for the use of the 
public for ever as a common or recreation ground. 
By the scheme the county council had power to 
erect such buildings as were necessary for the 
maintenance and management of the common or 
recreation ground. The county council, in pur- 
suance thereof, erected a lodge as a dwelling 
house for the inspector, and a refreshment room, 
which was let to a contractor at an annual rent ; 
they also received a small sum of money for sheep 
grazing the common ; but the expenses of main- 
i taining it largely exceeded the receipts. The 
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borough council paved a new street which ran 
along one side of the common, and apportioned 
part of the expenses thereof on the county 
council as the owners of the common." 

Held — that the common was by its dedica- 
tion to the public extra com menu urn , and so 
was for ever incapable of yielding a lack rent 
and that therefore the county council were not 
the “owners” thereof within the meaning of 
sect. 250 of the Metropolis Management Act, 
1855, and were not therefore liable to con- 
tribute towards the expenses of paving the 
street.’ 

Fulham Vest tnjv. J /infer ([1001] 1 K. F». 501 ; 
70 L. J. K. B. 348 ; Go J. P. 180 ; 49 W. R. 415 ; 
81 L. T. 49 ; 17 T. L. R. 192) supra, overruled. 

Decision of Div. Ct. reversed. 

London’ County Council r. Mayor of Wands- 
worth, [1903] 1 K. B. 797 ; 72 L. J. K. B. 

399 ; G7 J. P. 215 ; 51 W. R. 499 ; 88 L. T. 

783 ; 19 T. L. R. 372 ; 1 L. CL R. 4<52 — C. A. 

152. Recovery of -Expenses from Frontager — 
Court of Competent Jurisdiction — Metropolis 
Management Amendment Act, 1890 (53 & 54 Viet. 
c. 66), s. 3.] — The expenses of repairing a carriage 
road under sect. 3 of the Metropolis Management 
Amendment Act, 1890, may be recovered by the 
local authority from the owners of houses and" land 
upon whom such expenses have been appor- 
tioned, either by an action at law or in a sum- 
mary manner before a magistrate. 

Rex r. Garrett, [1907] 1 K. B. 881 : Vi L. J. 

[K. B. 353 ; 71 J. P. 171 ; 9(5 L. T. 407 ; 23 
T. L. R. 308 ; 5 L. G. R. 858— C. A. 

153. Street partly in one Borough and partly 
in another.'] — S. Road was the boundary between 
the metropolitan boroughs of Shoreditch and 
Hackney, the boundary of each borough being 
the centre of the street. The Shoreditch Council 
executed paving works in the path in S. Road 
within their borough. The defendant owned 
property abutting on the Hackney side of S. 
Road. Ho order had been made under the 
Metropolis Management Acts placing the street 
wholly under the control of one borough for 
paving purposes, nor had any order in council 
been made dealing with the matter. The Shore* 
ditch Council sought to recover a proportion of 
the paving expenses from the defendant in respect 
of his property abutting on S. Road in the 
borough of Hackney. 

Held — that the defendant was not liable. 

Shoreditch Borough Council r. Wakeham, 
[(1905), 69 J. P. 209 — Police Magistrate. 

154. Successive Owners — Action — Demand — 
Statute of Limitations— Metropolis Management 
Acts , 1855 (18 & 19 Viet i\ 120), 6*. 105; and 
1862 (25 & 26 Viet. c. 120), *. 77.]— The joint 
effect of the Metropolis Management Acts, 1855, , 
s, 105.; and 1862, s. 77, is that paving expenses j 
may he recovered either by action or summary j 
proceeding either from the original owner of a ! 


; house or land, or from a succeeding owner. The 
statute does not run in the case of a succeeding 
owner until a demand is made from him. 

A vestry did some paving works in 1891, and 
a demand was then made upon the owner of 
certain premises liable fpr a share of the expenses. 
They were not paid, and in 1896 the defendant 
became the owner of the premises. In 1898 a 
demand was made upon him. He was now sued 
for the apportioned amount. 

Held— that the action would lie ; and that 
the claim was not statute-barred, as no demand 
was made upon the defendant until 1898. 

Borough op Hampstead r. Caunt, [1903] 2 

[K. B. 1 ; 72 L. J. K. B. 440 ; 67 J. P. 344 ; 51 

W. R. 700 ; 88 L. T. 599 ; 19 T. L. B. 407 ; 

1 L. Ct. R. 507 — Wright, J. 

155. “ Surveyor for the time being” — Metro- 
polis Act , 1855 (18 & 19 Viet. c. 120), s. 105.]— 
An apportionment of expenses under sect. 105 of 
the Metropolis Management Act, 1855, is valid if 
made “ by the surveyor for the time being of the 
Board ” ; and this phase includes a person by 
resolution “ designated a Surveyor of the Board,’* 
the office of surveyor to the board being at the 
time in abeyance. 

Lewis v. 7 Vest on-super- Mare Local Board 
((1889) 40 C. D. 35 ; 58 L. J. Ch. 769 ; 37 W. R. 
121 ; 59 L. T. 769 — Stirling, J.), being decided 
under the Public Health Act, 1S75, is no 
| authority to the contrary. 

Kendal v. Metropolitan Borough op 

[Lewisham, (1903) 67 J. P. 236 ; 19 T. L. R. 

384 ; 1 L. G. R. 416 — Kekewich, J. 

[This case was argued on appeal, but settled 
(20 T. L. R. 21 ; 2 L. G. R. 31— C. A.).] 

(e) Widening. 

And see title Compulsory Purchase. 

Ho, 53. 

156. Adjudication to take whole— Part to he 
thrown into Street — Action for Injunction — 
Severance — Michael Angelo Taylors Act , 1817 
(57 Geo. 3, c. 29), s. 80.] — The plaintiff was 
assignee of the lease of certain premises where 
he carried on a tailor's business. In 1905 he 
was served with notice under Michael Angelo- 
Taylor’s Act, that the premises project into, and 
obstruct or prevent the corporation of W. from 
widening the street P.,and requiring him to treat 
for the sale of the premises to the corporation 
of VV, 

The plaintiff alleged that the notice to treat 
was in fact given at the request of the London 
County Council and that it was intended to< 
throw' 22 feet of the plaintiff’s premises into 
the roadway, and assign the residue to . an 
hotel company. The plaintiff alleged that the 
back portion of his premises constituted a valu- 
able site for business purposes, and that he was 
desirous of retaining his interest therein. He 
asked for a declaration that the adjudication 
that the premises projected into P. was wrong 
and ultra vires, and for an injunction restraining 
the defendants from proceeding under the notice- 
to treat. The defence was that if 22 feet 
6 inches were cut off, only 20 feet would be left- 
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and that it would be impossible to cut oft 22 feet 
6 inches from the front of the building without 
pulling it entirely down. 

Held — that the defendants had ho ad fide 
adjudicated that the whole house was essential 
to the widening of P., and that the action must 
be dismissed with costs. 

Pescod i \ Westminster Corporation, 
[1905] 2 Ch. 475 ; 74 L. J. Ch. 004 ; OS J. I\ 
387 ; 54 W. B. 89 ; 93 L. T. 100 ; 21 T. L. B. 

7 43— Eady, J. 

And see Parry v. Hammersmith Borough 
Council , infra. 

157. Borough Council wording frith County 
Council — Bona tides — Ulterior Mbtivc — Michael 
Angelo Taylor's Act , 1817 (57 Geo. 3, c. 29), 
s. 80.] — The London County Council had 
obtained powers to construct an electric tram- I 
way along Q. Street, H. Their bill had been 
opposed by the H. Borough Council on the ground 
that Q. Street was too narrow for the purpose ; j 
but after negotiations, this opposition was with- i 
drawn, and an agreement was entered into i 
between the county council and the borough 1 
council by which the road was to be widened, 
and the borough council was to assist the county ' 
council in obtaining consents to the widening. ; 
Subsequently the county council desired to j 
purchase as much of St. Paul’s churchyard as j 
was necessary for the purpose of widening, but 
could not. come to terms with the vicar and ; 
churchwardens. Having no compulsory powers j 
of purchase, they applied to the borough council, j 
and requested them, in pursuance of their agree- ! 
ment, to put into force the compulsory powers of | 
Michael Angelo Taylor’s Act. The borough 
council accordingly passed a resolution that j 
these powers should be exercised, and formally 
adjudged that the land in question projects 
into, obstructs or prevents the council from 

. . . altering, widening, or extending the said 
street” Notice to treat was served, and corre- 
spondence resulted iu an action being brought 
by the vicar and churchwardens to restrain the i 
borough council from exercising their powers j 
under this Act, on the ground that this was not ! 
a i bond fide adjudication by the borough council, ; 
and that the* proposed improvement was not , 
within the meaning of the Act. j 

Held — upon the facts, that there was an j 
honest and bond fide determination on the part 1 
of the borough council that it was expedient to ; 
widen the street, and that it was none the less ; 
bond fide because it was occasioned by the 
introduction of the tramway by the London j 
County Council. j 

Parry v . Hammersmith Borough Council, j 
[(1905) 68 J. P. 35 ; 92 L. T. 161 ; 21 T. L. R. j 
56 ; 3 L, G, B. 95-— Warrington, J, 

Aud see Pescod v. Westminster Corpora - 
t urn, supra. 

158. Adjudication to tahe Whole-Part to he 
thrown into Street— Prior Agreement to Sd[ sur- 
plus Land subject to Bights of Pre-emption — 

B.B. — VOL. II. 


Exercise of Statutory Power*— Bm:a tnle*— • 
Michael Anycht Taylor's let. 1817 (57 Ge>. 3, 

■ *\ xxix.)..v.v. so. 96.] — The London County C< uucil 
being desirous of widen rug a street and having 
no compulsory powers for that purpn-e. entered 
into agreements whereby it \va- agreed that the 
defendant corporation dmukl. if nm*-ary. put 
in force their compulsuy power* under Michael 
Angelo Ta\lur’> Act. and give the land >o 
acquired to the Loudon County Council, who 
would throw it into the roadway. It wa> also 
agreed that the London County Council dr ?nkl 
; assign all the surplus back land* to an hotel 
; company for the purpose of building an hotel 
j thereon, and the company agreed in return to 
| pay all compensation, cost, charges and expenses 
incurred by the London County Council or the 
: defendants and consequent upon the exercise of 
their compulsory powers. The county council 
thereupon sent a formal resolution, to the 
defendants which they desired ro have passed ; 
and the defendants passed that resolution iu 
exactly the form submitted. 

The plaintiffs, the lessee and >ubde>*ee of a 
house, were served with notices to treat for the 
whole of their interests in the premises. 

In an action asking for an injunction to re- 
strain the defendants from proceeding under the 
notices to treat the plaintiffs alleged that the 
notice to treat was, in fact, given at the request 
of the London County Council; that a certain 
portion of the premises only was required for 
the widening, and that it was intended to assign 
the residue to a company for the purpose of 
building an hotel thereon ; and also that the 
reduced depth would allow* of premises suitable 
for their business, ami that they desired to retain 
the. 30 feet of back land and the portion of the 
building standing on it. 

Held— having regard to the fact that the 
owner desired and was willing to do what was 
necessary to make that which remained an effec- 
tual house, that the defendants were not entitled 
to take more than was wanted for the widening 
of the street, and that the 30 feet depth 
which would remain after the widening was a 
building which ought to be left as a house. 

Held, also, that the defendants did not bond 
fide adjudicate upon the matter and that their 
adjudication was not binding, 

Card v. ( bm m Issloners of Sewers of the City 
of London ((1885) 28 Ch. D. 486 ; 54 L, J, Ch. 
486 ; 52 L, T. 827 — C. A,) and Lynch v. Com- 
missioners of Sewers of the City of London ((1886) 
32 Ch. D. 72 ; 55 L. j. Oh. 409 ; 50 J. P. 356 ; 54 
L. T. 699 — C. A.) followed. 

Pescod v. Westminster Corporation ([19051 
2 Ch. 475; 74 L. J. Ch. 664 ; 69 J. P. 387 ; 54 
W. B. 89 ; 93 L. T. 160 : 21 T. L. R. 743— 
Eady, J., No, 150, supra) distinguished. 

Denman&Co., Ld. t*. Westminster Corpora* 
[txon, and Cording k Co., Ld. v . West- 
minster Corporation, [1906] 1 Ch. 464 ; 
75 L. J. Ch. 272 ; 70 J. l\ 185 ; 54 W. B. 345 ; 
94 L. T. 370 ; 22 T. L. B. 270 ; 4 L. G. B, 442 

— Buckley, J. 

159. Mot tee to Treat — Part only Beg ui red — 
• Bight of Pre-emption — Michael Angelo Taylor's 

30 
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Act , 1817 (57 Geo. 3, c. xxix.), ss. 80, 96.] — A 
local authority who require a small portion only 
of houses belonging to A., for the purpose of 
widening a street, are not entitled to enter into 
an agreement with B. to sell to him such portions 
of the houses as are not required for the proposed 
improvement, without first offering such portions 
for sale to A. 

In such a case the owner of the house is 
entitled to an injunction to restrain the local 
authority from proceeding with their notice to 
treat. 

Fearnley r. Limehouse District Board of 
[Works, (1899) 68 L. J. Ch. 344 ; 63 J. P. 

310 ; 80 L. T. Sol— Kekewich, J. 

160. Katie e to Treat — Part only required — 
Tailing the Whole — Right of Owner to retain 
Part not required — Michael Angelo Taylor's Act , 
1817 (57 Geo. 3, c.xxix.), tat. 80,' 82, 96.*]—' Where 
the corporation of the city of London bond fide 
adjudged that part of a house obstructed and 
prevented the widening of a street, and served 
a notice on the owner to purchase and com- 
pulsorily acquire, under sects. 80 and 82 of 
Michael Angelo Taylor’s Act, 1817, the whole of 
the house : — 

Held — that, as the corporation failed to show 
that the part of the house remaining after they 
had taken as much as was absolutely required 
for the widening of the street w T ould be useless to 
the owner, the owner was entitled to retain that 
part ; and injunction granted restraining the 
corporation from acting on the notice to take the 
whole. 

Aldis v. London Corporation, [1899] 2 Ch. 
[169 ; 68 L. J. Ch. 576 ; 63 J. P. 876 ; 47 W. R. 

514 ; 80 L, T. 683— Kekewich, J. 

161. Power of Vestry to take Part of House — 
Compelling Vestry to take the Whole — Michael 
Angelo Taylor's Act , 1817 (57 Geo. 3, c , xxix.), 
ss. 80, 82.] — Where the authority having control of 
the streets in a metropolitan district has adjudged 
that part of a house obstructs and prevents the 
widening of a street, sects. 80 and 82 of Michael 
Angelo Taylor’s Act, 1817, give such authority 
power, under some circumstances, to purchase 
and take compulsorily such part from the 
owner ; but where the part so desired to be 
taken is a substantial portion the taking of 
which will substantially injure the use of the 
house and pretent it from being occupied and 
enjoyed as the kind of building it was before, 
the authority has no such power, and can be 
compelled by an owner who is able and willing 
to sell and' convey the whole to them to take 
the whole. 

A limitation is to he placed on the -word 
“part” in the construction of sect. 80 of Michael 
Angelo Taylor's Act, 1817. 

Gordon v. St. Mary Abbott's, Kensington, Vestry 
([1894] 2 Q. B. 742 ; 63 L. J. M. G. 193 ; 58 J. P. 
463 ; 71 L. T. 196 — Div, Ct.) applied. 

’Gibbon r . Paddington Vestry, [1900] 2 Ch. 

[794 ; 69 L. J. Ch. 746 ; 64 J. P. 727 : 49 W. H. 

8 ; 83 L. T. 136 ; 16 T. L. B. 538— Stirling, J. 


162. Power to take part of House undergoing 
Alterations — Michael Angelo Taylor's Act , 1817 
(57 Geo. 3, c. xxix.), ss. 80, 82.] — A local authority 
requiring part of a house for the purpose of 
widening a street under Michael Angelo Taylor’s 
Act, cannot compel the owner to sell such part 
only if the removal of the part would practically 
destroy the building as a house. 

Gordon v. Vestry of St. Mary Abbott's, Ken - 
sington ([1894] 2 Q*. B. 742 ; 63 L. J. M. C. 103 ; 
58 J. P. 463 ; 71 L. T. 196 — Div. Ct.) and Gibbon 
v. Paddington Vestry ([1900] 2 Ch. 794; 59 
L. J. Ch. 746 ; 64 J.' P. 727 ; 49 W. R. 8 ; SS 
L. T. 136 — Stirling, J. supral) considered and 
followed. 

The local authority’s rights are not enlarged 
by reason of any intended voluntary alterations 
which the owners or lessees are going to make, 
or are under covenant to make, and the fact that 
at the time when the lease w r as granted the 
lessees were aware that the local authority eon- 
templated such a scheme of street widening as 
would affect the premises is immaterial. 

Thomas v. Raw ((1866) L. B. 2 Ch. 1 ; 26 L. J. 
Ch. 201 ; 31 J. P. 131 ; 15 W. B. 113 ; 15 L. T. 
200) considered. 

Thompson i\ Hammersmith Corporation, 

[1906] 1 Ch. 299 ; 75 L. J. Ch. 129 ; 70 J. P. 

100 ; 54 W. R. 279 ; 94 L. T. 135 ; 22 T. L. B. 

179 ; 4 L. G. R. 331 — Buckley, J. 

163. Removal of Sign-post — Michael Angelo 
Taylor's Act , 1817 (57 Geo. 3, c. xxix.), s. 80 — 
Metropolis Management Act, 1855 (18 & 19 Viet. 
c . 20), s. 144 — Metropolis Management Act , 1862 
(25 & 26 Viet. c. 102), s. 72.]— A corporation 
may so acquiesce in an informal contract not 
under seal, without actually rectifying it, as to 
be bound by it. A metropolitan borough council 
has power to enter into an agreement with a 
landowner, as part of a scheme for widening a 
road, to remove a sign-post belonging to him to a 
position on the edge of the public footpath. 

Decision of Lawrance, J. ((1901) 85 L. T. 281 ; 
17 T. L. B. 774) affirmed. 

Hoare & Co., Ld. v. Lewisham Borough, 

[(1902) 87 L. T. 464 ; 18 T. L. B. 816 ; 67 J. P. 

20—C. A. 

164. Severance — Michael Angelo Taylor's Act f, 
1817 (57 Geo. 3, c. xxix.), ss. 80, 96 — Metropolis 
Management Acts, 1855 to 1890.] — Where a local 
authority in the county of London adjudicated 
under Michael Angelo Taylor’s Act that two 
houses prevented a proposed improvement for 
widening a narrow street, and gave the owner 
notice to treat for the whole of his land and 
premises, stating in a letter that they were acting 
on the report of their surveyor that the improve- 
ment could not be effected with safety to the 
public unless the whole of such land and premises 
were taken, the owner’s option of re-purchase of 
the land not being reserved : — 

Held — that the adjudication and notice to 
treat for the whole of the land and premises, for 
the purpose of pulling down the houses, were 
good. 

Fernley r. Limehouse Board of Works, 
[(1900) 64 J. P.328 ; ,82 L. T. 524— Kekewich, J. 
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165 . Widening of Roadway — Mar rowing of 
Footway — Statutory Power a — Delegation — 57 
Geo. 3, e. xxix. {Michael Angelo Taylor a Act), 
s. 52.] — In 1883 building land in the metropolis 
was demised to C., for a term of eigh tv-two years, 
and L., under an agreement with C\, built several 
shops on a part of the land which fronted a high- 
way. The shops were not built to the edge of 
the demised land, but a strip of land 3 feet 
wide was left between the front wall of the shops 
and the public footway. Later in 18S3 L. applied 
to the local authority to pave the footway in front 
of his shops right up to the building line, and the 
local authority informed him that on the strip 
of land being given up to form part of the public 
footway the footway would be paved. L. made 
no reply, and the footway was paved up to the 
wall of the shops. In the meantime C., who had 
no knowledge of L.’s application to the local : 
authority, had granted L. separate under-leases 
of the shops for eighty years and had also assigned 
to him for value the head lease, with a proviso ! 
against merger. In 1898 C. re-purchased the ! 
head lease for value from L.’s successors in tide. 
In 1900 the London County Council, under the 1 
powers of a special Act, converted a horse tram- 1 
way in the highway in question into an electrical : 
tramway, and in connection with this work they 
widened the road and reduced the width of the \ 
footway and took up the pavement (including ; 
the pavement of the three-foot strip of land) in 
front of the shops. This work was dime under 
an agreement made in May, 1906, with the 
borough council, whereby the borough council 
in consideration of the reconstruction of the 
tramway consented to the narrowing of the foot- ; 
way and agreed to pay part of the cost of j 
paving, which was to be done by the county j 
council. 

In an action by C. and the assignees of some of ! 
the under-leases against the London County j 
Council for an injunction and damages in respect i 
of (1) the taking up of the pavement of the strip | 
of land, (2) the reduction of the width of the 
footway, the defendants pleaded in answer to the ; 
first claim that the strip of land had been dedi- ! 
cated to the public by L. in 1883, and was part j 
of the public footway, and in answer to the ! 
second that the borough council had power to ; 
authorise the defendants to make the reduction i 
in the width of the footway, and that the work 
was done by tbe defendants under the authority l 
of the borough council given bv the agreement 
of May, 1900. 

Held— (1) on the evidence that, whatever 
claim the local authority might have had against 
L., there had been no dedication by the free- 
holders, and that the plaintiffs were entitled to 
relief in respect of the claim for trespass ; but 
(2) that sect. 52 of Michael Angelo Taylor’s Act 
empowered the borough council, as the road 
authority, to alter the division of the roadway 
into a footway and carriageway ; that they must 
be taken by this agreement to have authorised the 
defendants to execute these alterations on their 
behalf, and that this was not a delegation of 
their statutory powers ; consequently that in 
respect of the narrowing of the footway the 
plaintiffs’ claim failed. 


Decision of Neville. J. {'1907 ~ 1 Ch. 7M 4 ; 76 
L. J. Ch. 313 ; 71 J. P. 219 ; 93 L. T, 614 ; 23 
T. L. R„ 366 ; 5 L. G. R. 577) varied. 

Corsellis r. London County Council, '1908" 
[1 Ch. 13 ; 77 L. J. Ch. 12 0; 6 L. G. 11. 78 
71 J. P. 501 ; 24 T. L. 11 80— C. A. 


(f) In General. 

166 . Adrertiwuunfs In — Street — Print din 

' tribit ted by way of Ad rent Inc /neat — Metropolitan 
: Street* Act , 1867 (30 & 31 Viet. c. 134). w. 9.] — A 
i printed sheet, consisting of a publication of news, 

; which was distributed gratuitously with the 
object of advertising a newspaper* is not for 
! that reason a print *• carried or distributed by 
; way of advertisement M within the meaning of 
sect, it of the Metropolitan Streets Act, ls67.~ 

Gage r. Beealey, (1898) 67 L. J. Q. 15. 457 ; 14 
[T. L. 11. 324 ; 46 \V. 11 415— Div. Ct. 

167 . Alteration n — Street "leading into" 
Street — Recta ng ula r Ttt run — SI lyht C V rratu re * — 
London County Council ( Improvement # ) Act , 
1899 (62 i; 63 Viet. c. celxvi.). .v. 55 (6).j — Crider 
a private Act a local authority was required, as 
part of certain alterations, to maintain a public 
street *• leading into” another street. The 
authority proposed to do this by making two 
rectangular turns in the street before it arrived 
at the other street. 

Held — that the proposed street would not 
11 lead into” the other street within the meaning 
of the Act but must be taken, allowing for slight 
curvatures, straight into the other street. 

Metropolitan Electric Supply Co., Ld., 

[r. London County Council. (1904) 68 J. P. 

501 ; 2 L. G. R. 1286— Kekewicb, J. 

168 . Pavement — Reflector Light Outride . 
IV indown — " Any Meat or Ojfal or other Matter 
or Thing ” Hung big over the Pavement — Reflector 
Light not within the Statute — Metropolitan 
Paving Act, 1817 (57 Geo. 3, e. xxix.), s, 65,] 
— Sect. 65 of the Metropolitan Paving Act, 
1817. imposes a penalty on any person who 

“ shall hang out, or expose, or cause or permit to 
oe hung out or exposed, any meat, offal or other 
matter or thing whatsoever, from any house . . 
over tne pavements. 

Held— that the section applied to things hung 
outside a house temporarily, and did not extend 
to glass reflectors fixed permanently outside the 
windows of a bank by pivots and lugs let into 
the brickwork of the wall. 

! W ins borrow v. London Joint Stock Bank, 

[ [Ld., (1903) 67 J. P, 289 ; SSL. T. 803; 19 

T. L. R. 500 ; 20 Cox, C. C. 478— Div. Ct. 

169 . K Throwing Litter ” in Streep— Ad ver- 
j tlsements— Metropolitan Police Act, 1839 (2 & H 

Viet, c . 47), «s*. 60, sub-s. 3. ] — By sect. 60, sub-sect , 
i 3, of the Metropolitan Police Act, 1839, every 
person who in any thoroughfare shall throw or 
; lay any dirt, litter, or ashes, shall be liable to a 
; penalty. 

A person drove in a van along a street, and 

30 — 2 
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threw out over the roadway printed bills con- j 
taining- an advertisement of a play about to be j 
performed at a theatre. " I 

Held — that it was a question of fact whether j 
the bills were thrown out in such numbers as to j 
cause litter in the ordinary and popular sense. | 
Hills i\ Davies, (1903) 67 J. P. 198 : 88 L. T. 

[461 ; 19 T. L. R. 352 : 20 Cox, C. C. 398— 

Div. Ct. 

X. WATER SUPPLY. 

170. Fire Hydrants — Right of Company to Uxe 
— User for other Purposes than Extinguishing 
Fires — Waterworks Clauses Act , 1847 (10 & 11 
Viet. c. 17), ss. 3, 37 to 43 — Metropolitan Fire 
Brigade Mc£, l 1865 (28 & 29 Viet. c. 90), s. 82 — 
Metropolis Water Act, 1871 (34 & 35 Viet. o. 113), 
$. 34 — London County Council ( General Powers) 
Act , 1894 (57 & 58 Viet, c . ccxii.), s. 4.] — A 
waterworks company which, under statutory 
obligation, has provided hydrants at the request, 
and maintained am 1 repaired them at the expense, 
of the London County Council, and which, by 
the various statutes above referred to, is bound 
to provide a supply of water for extinguishing 
fire and for certain other specified purposes, and 
to allow all persons to use the water for 1 
extinguishing fire without making compensation, 
may use the hydrants for other purposes in 
addition to the supply of water for extinguishing 
fires, and such additional user may take place 
without the consent of the London County 
Council, and the right may, with the permission 
of the water company, be exercised by other 
persons. 


172. Inspection of Fittings — Obstructing — 
Regulations— Notice — Metropolis Water Act , 
1871 (34 & 35 Viet. c. 113), w. 27, 30.]— The 
respondent, who was the occupier of premises 
provided with a constant supply of water by 
the Metropolitan Water Board, was summoned 
for hindering an officer of the Board from enter- 
ing and inspecting the prescribed fittings, 
contrary to the Metropolis Water Act, 1871. 
There was no evidence that a notice to provide 
and keep in repair the prescribed fittings was 
ever served on the owner or occupier under 
sect. 27 of the Act, and there was no evidence 
of the regulations prescribing the fittings. 

Held — that notice under sect. 27 was not a 
condition precedent to the right of the officer 
of the Board, under sect. 30, to enter and 
inspect the prescribed fittings, but that, as there 
was no evidence of the regulations, the summons 
was rightly dismissed. 

Metropolitan Water Board r. Xorthcott, 

[(1907) 71 J. P. 338 ; 90 L. T. 708 ; 5 L. G. R. 

770 — Div. Ct. 

173. London Water Companies — Transfer of 
Undertakings to the Metropolitan Water Board 
— Valuation — Obligation to Contribute to Sink- 
ing Fund — Whether to be taken into Account — 
Metropolis Water Act , 1902 (2 Edw. 7, c. 41), 

S ss. 2, 6, 37.] — In valuing the undertaking of a 
j metropolitan water company upon its transfer to 
• the new Metropolitan Water Board, the Court of 
j Arbitration ought to take into account the fact 
j that under one of its special Acts the company 
j is compelled to make contributions to a sinking 
fund. 

j East London Waterworks Co. and Others 


London County Council v. East London 
[Waterworks Co., [1900] 1 Q. B. 330 ; 69 
L. J, Q. B. 304 ; 48 W. R. 252 : 82 L. T. 268 ; 

16 T. L. R. 141— Div. Ct. 

171. House Without — i: Owner ” — Public 
Health (London) Act , 1891 (54 & 55 Viet. c. 76), 
4 (1), (3) (a), 48 (1), 141.]— The appellants, 
who were possessed for a term of years of a house 
and premises in BlaeldTIars Road, let them to one 
J. B., with a covenant bj r J. B. not to sublet 
without their consent. J. B., without their 
consent, sublet each floor to a separate tenant. 
The water supply of the house would have been 
sufficient if it had been in the occupation of one 
tenant, but the only water supply available for 
the tenant of the top floor was that provided by 
a tap in the yard. 

Held — that no order could be made against 
the appellants as owners under sect. 48 of the 
Public Health (London) Act, 1891, to abate the 
nuisance of there being an insufficient supply for 
the top floor, since it could not be treated as an 
occupied house for the purposes of sect. 48 of 
the Public Health (London) Act, 1891, as the 
words “ occupied, house ” in that section mean 
a u structure as let,’* and since even if it could 
be so treated, the appellants, not being in receipt 
of the rackrent, were not owners within the 
Act. 

Field & Son r. Southwark Borough 
[COUNCIL, (1907) 71 J. P. 240 ; 96 L. T. 646 ; 

5L.aR.567— Div. Ct. 


[r. The Metropolitan Water Board, 
(1904) 20 T. L. R. 245— C. A. 

174. Obligation to Glee — M Premises ”■ — Build- 
ing Land — Waterworks Clauses Act , 1847 
(10 & 11 Viet. c. 17), s. 43 — East London Water- 
works Act , 1852 (16 & 17 Viet. c. clxvi.), 79.]— 
By sect. 79 of the East London Waterworks Act, 
1853, “ the company may, at their own instance, 
and shall at the request of any owner or occupier 
of any premises situate in or adjoining any street 
in which any main or service pipe of the com- 
pany is or 'shall be laid, and who requires a 
supply of water by measure for purposes other 
than the purposes in respect of which rates are 
by this Act provided or limited, by means of 
communication pipes and other necessary and 
proper apparatus to be provided, laid, and main- 
tained at the cost of the person requiring such 
supply, afford a supply of water by meter,” at 
certain specified rates. 

Held— that the word ” premises ” in the sec- 
tion did not include land, and that therefore the 
owner or occupier of building land upon part of 
which the foundations of houses were only laid 
out, and which was otherwise unbuilt upon, was 
not entitled under the section to demand a supply 
of water on the land for use in his building 
operations. 

Metropolitan Water Board i\ Paine, 
[1907] 1 K. B. 285 ; 76 L, J. K. B. 151 ; 71 
J. P. 63; 96 L. T. 63; 23 T. L. R. 55; 5 
L. G. R. 227— Div. Ct. 
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175. Purchase of Metropolitan Waterworks — 
Scheme for Distribution of Compensation — Meet- 
ing of Shareholders — u Majority in rain e of the 
Shareholders’ ’ — Metropolis Water Act, 1002 
(2 Edw. 7, e. 11), Sched. IV., s. 1.]— The 
“majority in value of the shareholders, or of the 
shareholders of a particular class,” which is 
lequired by inched. IV., sect. l,of the Metropolis 
Water Act, 1002, to enable a scheme of the 
directors for the distribution of the compensa- 
tion payable for the purchase of a metropolitan 
water undertaking to be submitted to the 
Chancery Division of the High Court, means a 
majority in value of all the shareholders of the 
company or of the particular class, and not 1 
merely a majority in value of the shareholders 
present at the meeting. 

Clay and Others r. The Grand Junction 

[Waterworks Co., (11*07) 21 T. L. R. 31 — 
Warrington. J. 

176. Subways — Change for use of — Deduced 
Scale for Water Companies — Hydraulic Com - ! 
pany with Water Mains — London County Council | 
( Subways ) Act, 181*3 (56 & 57 Viet. c. ccii.), s. 5.] j 
— A company which supplies hydraulic pressure I 
by water mains, is not a water company within 
the exemption in the London County Council 
(Subw.iys) Act, 181*3 (56 & 57 Viet. e. ccii.), s. 5. 
It is not, therefore, to be charged by the London 
County Council for the use of the council's 
subways on the reduced scale, applicable to “ a 
water or gas company having statutory powers 
to break up streets.' 5 

London County Council r. London 

[Hydraulic Co., (181*8) 62 J. P. 229 ; 14 T. 

L* R. 301 — C. A. 

177. Water Company — Contract — Dissol vtion 

of Company — Water Board — Liability — Metro- 
polis Water Act, 11*02 (2 Edw. 7, c. 41), s. 45 (b).] , 
— By an indenture dated 1841, a water company i 
covenanted, as from December 25th, 1842, and ; 
thenceforth diming the continuance of the exist- * 
ence of the company, to supply water to certain ; 
houses at a certain rate. j 

The water company was scheduled to the 
Metropolis Water Act, 1902, and by sect. 29 was ! 
dissolved as soon as compensation had been 
paid. | 

It was submitted that under sect. 45 (b) of ; 

that Act the Metropolitan Water Board was j 
bound to perform the contract of the water ' 
company. j 

Held — that the section dealt with enforcing j 

a contract and not with altering its terms, and ; 
that owing to the dissolution of the company the j 
contract could not now be enforced. 

Edge r. Metropolitan Water Board, 1 

[(1907; 71 J. P. 436 ; 97 L. T. 279 ; 23 T. L.R. 

698 ; 5 L. G. R. 1183— Eady, J. j 

178. Wafer Pipes , Repair of— Leak in Com- • 
m unication Pipe in the Street — Liability of j 
Occupier to Repair — Refusal of Supply by 
Pud ertakers — Waterworks Clauses Act , 1847 ! 
(10 & 11 Viet, c. 17), ss. 42, 43 — Metropolis Water ‘ 


Act. 1871 (34 & 35 Viet. c. 113). x 32V— A leak 
occurred in a communication pipe leading to the 
respondent^ premises, the pipe being the pro- 
perty of his landlord. The water company 
having opened up the street called upon the 
respondent to repair and make gt*xl the pipe 
and intimated that in default they would dis- 
connect it from the main. The company offered 
to reconnect the pipe, after repair, upon payment 
of the expenses. The respondent communicated 
with his landlord, upon whom he contended the 
liability rested, ami t<»ok no further steps in the 
matter. The appellants accordingly out off the 
water supply. On an information by the respon- 
dent fur refusal to supply : — 

Held — that the respondent, under the eircuin- 
| stances, was not a person who was entitled to a 
| constant supply under sect, 43 of the Water- 
i works Clauses Act, 1847. as he or his landlord 
I ought tu have repaired the pipe. 

Grand Junction Waterworks r . Kudo* 

[CANACHI, 71904] 2 K. B.230; 73 L . J. K. B. 

441 : 68 J. T. 290; 52 W. R, 5u8 ; 1M* L. T. 

819 ; 20 T. L. R, 410 ; 2 L. G. K. 6*9— 

Div, Ctp 

179. Streets ( London ) Water Pip's — Lowering 
Surface, of Street — Duty of Local Authority to 
lower I later Pipes — Metropolis Management Act , 
1855 (18 A 19 Viet. c. 120), x. 98*] — A local 
authority under powers conferred oh them by 
the Metropolis Management Act, 1855, s. 98, 
proposed to lower the surface of streets in their 

I district. Upon motion by a water company 
I whose pipes lay under the streets to restrain 
! the local authority from carrying out their pro- 
posed works without also lowering the pipes at 
least the same distance : — 

Held — that the section imposed no duty on 
the defendants to lower the plaintiffs pipes ; 
that they had in no way in jural them or other- 
wise interfered with them ; and therefore the 
plaintiffs were not entitled to the injunction 
claimed. 

The Gas Light and Coke Co. v. The Vestry of 
St. Mary Abhotts (15 Q. B. D. 1) and Gcddls w 
Proprietors of the Bunn Reservoir (3 A. C. 430} 
distinguished. 

Decision of Kekewich, J. (62 J. P. 519 ; 14 
T. L. R. 508) reversed. 

Southwark and Vauxhall Water Go. r . 

[Wandsworth District Board of Works, 

[1898] 2 Gh. 603 ; 62 J. I\ 75*1 ; 79 L. T. 132 ; 

J 14 T. L, R. 576 ; 47 W. R. 107— C. A, 

180. Water Rates — Rebate granted by Water - 

works Company — Right of Metropolitan Water 
Boird to discontinue Rebate — Waterworks 
Clauses Act , 1847 (10 & 1 1 Viet. c. 17), ss. 75— -80 
— West Middlesex Waterworks Act , 1852 

(15 & 16 Viet. c. clix.), ss. 3, 39 — Metropolis 
Water Act , 1902 (2 Edw. 7, c. 41b ss. 2, 3, 15 (6), 
46.]— The West Middlesex Waterworks Company 
for some years before 1904 allowed to the con- 
sumers of water within their district a rebate, 
under sect. 80 of the Waterworks Clauses Act, 
1847, at 5 per cent, from the water rates charged 
by them for the supply of water. In 1904 the 
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undertaking of the waterworks company was 
transferred to the Metropolitan Water Board, 
under the Metropolis Water Act, 1902, subject 
to all the obligations of the company. 

Held — that the water board were not bound 
to continue to allow the rebate. 

Chiswick Urban District Council r. The 

[Metropolitan Water Board, (1905) 69 

J. P. 457 ; 21 T. L. R. 620 ; 3 L. G. R. 917- 

Joy ce, J. 

XI. MISCELLANEOUS. 

181 . Betterment — Charges — Initial Valuation 
— Licensed Premises — Tailings and Payments — 
Tying Covenants — London County Council ( Tower 
Bridge Southern Approach) Act , 1895 (58 & 59 
Yict. c. cxxx.), s. 36.] — For the purpose of 
creating a charge on properties benefited by 
improvements carried out in pursuance of the 
London County Council (Tower Bridge Southern 
Approach) Act, 1895, an initial valuation was to 
be made of ail the properties affected apart from 
the proposed improvements. In making such 
valuation the valuer was to assess (1) the site, 
(2) the site and buildings, (3) the separate 
value of the owner and of every lessee having 
a term of not less than twenty-one years to run 
at the date of the valuation excluding any trade 
interest. 

With regard to takings and payments, and tying 
covenants concerning licensed premises : — 

Held — ( 1) that neither takings and payments 
nor the tying covenant are elements of the value 
of the site, and that evidence of them should not 
be admitted even for the purpose of testing the 
evidence of witnesses ; (2) that the rule is the 
same as to takings and payments when con- 
sidering the site and buildings, but as to the 
tying covenant the valuation must be the same 
whether the tying covenant is considered or not, 
as the covenant would only affect the apportion- 
ment between the lessor and the lessee ; (3) with 
regard to the third pait of the valuation, namely, 
the interests of the owner and all lessees having 
twenty-one years unexpired, the fact that the 
house is tied ought to be considered. 

Be London County Council and City of 

[London Brewery Co., [1898] 1 Q. B. 387 ; 

61 J. P. 808 ; 67 L. J. Q. B. 382 ; 77 L. T. 

463 ; 14 T. L. R, 69 ; 46 W. R. 172— Div. Ct. 

182 . Betterment — Improvement Area — Lands 
abutting on a Street — London County Council 
Improvements Act, 1897 (60 & 61 Yict. c. 243), 
Loo. St Pens,').'] * — By the London County 
Council Improvements Act, 1897, the council 
were empowered to widen Tottenham Court 
Road by pulling down the isolated block of 
buildings between that road and Bozier’s Court, 
and to charge an improvement charge upon all 
lands within the improvement area therein de- 
fined in respect of any substantial and perma- 
nent increase in value derived from the 
improvements. 

The improvement area was defined as “in the 
case of the Tottenham Court Road widening, the 


lands all or any part of which front or abut on 
the west side of Tottenham Court Road and 
Bozieris Court, between Oxford Street and 
Hanway Street.” 

The Oxford Music Hall occupies a considerable 
piece of ground bounded on the south by the 
houses on the north side of Oxford Street, and 
on the east by the houses on the west side of 
Tottenham Court Road. The principal entrance 
is formed by a building which fronts on Oxford 
Street. 

The pit and gallery entrance is carried into 
Tottenham Court Road through the ground floor 
of No. 2 in that road, being a house between 
Hanway Street and Oxford Street. 

No. 2 was held by the owners of the hall under 
a different lease from the rest of their property, 
and all but the ground floor was let off and 
separately occupied from the hall. 

The council claimed that the whole of the 
music-hall was liable to an improvement charge ; 
the owners claimed that the charge should be 
limited to No. 2, Tottenham Court Road. 

Held — that the whole music-hall came within 
the improvement area. 

The Oxford, Ld. i \ London County Council, 

[1898] 2 Ch. 491 ; 67 L. J. Oh. 655 ; 79 L. T. 

22— North, J. 

183 . Contract — Contract made by Company 
with Commissioners of Sewers — Member of 
Corporation a Shareholder in Company — Con- 
tract declared Void — City of London Sewers 
Acts, 1848 (11 & 12 Yict. c. clxiii.), s. 42, and 
1851 (14 & 15 Yict. c. xci.), s . 53.] — Sect. 42 of 
the City of London Sewers Act, 1 848, makes void 
any contract entered into by the Commissioners 

| of Sewers with a company in which a commis- 
sioner, alderman, or common councilman is, at 
the time of the contract, a shareholder. 

No valid distinction in this respect can be 
drawn between “ contracts of supply ” and “ con- 
tracts of construction,” and a contract for light- 
ing the City of London by electricity is therefore 
within the prohibition. 

Where, however, the contract is in the begin- 
ning valid, it is not necessarily invalidated by the 
fact that the company subsequently transfers it 
to another company, in which members of the 
corporation hold shares. 

Decision of C. A. ([1901] 1 Ch. 602 ; 70 L. J. 
Ch. 334 ; 17 T. L. R. 294) affirmed. 

City of London Electric Lighting Co., Ld. 

[t\ Corporation of London, [1903] A. C. 

434 ; 72 L. J. Ch. 737 ; 89 L. T. 310 ; 19 

T. L. R. 694 ; 67 J. P. 437 ; 52 W. R. 158— 

H. L. (E.). 

184 . County Council — Corporation — Statutory 
Powers — Business of Tramway Company — Busi- 
ness of Omnibus Proprietors — Incidental Business 
— Ultra vires — Jurisdiction of Attorney- General 
— Local Government Act, 1888 (51 & 52 Yict. c. 
41), ss. 1, 2, 68, 79 — London County Tramways 
Act , 1896 (59 & 60 Viet. e. It), ax 2, 10.]— The 
London County Council claimed the power to 
carry on the business of omnibus proprietors, not 
in general, but in respect of a particular line of 
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omnibuses which in great part was use-1 by the 
London Tramways Company, who were entitled, , 
as the council’s predecessors, to certain tramways 
which, under an Act of Parliament, the council 
were authorised to work. The Attorney-General, ' 
on the relation of certain persons and companies j 
carrying on the business of omnibus proprietors, ! 
being ratepayers in London, brought an action : 
against the London County Council claiming a 
declaration that it was beyond the powers of the 
council to run the omnibuses, and an injunction. 

Held — that the council had not all the 
powers of a common law corporation, they had 
express authority of Parliament to carry on the 
business of a tramway company, but no authority j 
at all to carry on the business of omnibus I 
proprietors ; that the business of an omnibus 
proprietor was not incidental to the business of j 
a tramway company ; that where there is excess: j 
of power claimed by a particular public body, ! 
and it is a matter that concerns the public, it is j 
for the Attorney-General and not fur the Courts j 
to determine whether he ought to initiate litiga- 1 
tion in that respect or not, that which the j 
Courts can decide is whether there is the excess ’ 
of power which he, the Attorney-General, j 
alleges. 

The decision of C. A. ([1901] 1 Ch. 781 ; : 
70 L. J. Ch. 307 ; 84 L. T. 245 ; 17 T. L. R. SOU) 
affirmed. 

London County Council r . Attorney- i 

[General, [1902] A. C. 165; 71 L. J. Ch* 

268 ; 66 J. P. 340 ; 50 W. R. 497 ; 86 L. T. 161 ; 

18 T. L. R. 298 — H. L. (E.). 

185 . Metropolitan Common Poor Fund — Pro- 
vision of 'Permanent Casual Wards — Value of\ 
Zand— Metropolitan Poor Act, 1867 (30 k 31 J 
Viet. e. 6), s, 69, subs. 9.] — Permanent casual j 
wards for paupers were erected by the Holborn 
union upon lands which they had acquired 
many years before, the union borrowing money 
for the purpose of erecting the wards, which was 
repaid by instalments out of the metropolitan 
common poor fund as established by the Metro- 
politan Poor Act, 1867. The Holborn union 
sought to have the value of the land so used 
repaid to them out of the metropolitan common 
poor fund in one particular half-year. The 
auditor disallowed the item. Upon rules for a 
certiorari to quash the disallowance and for a 
mandamus to grant a certificate of allowance : — 

Held — that the whole sum could not be ! 
allowed in one half-year, and therefore the rules 
must be discharged. 

Qucere, whether the union were not entitled j 
to include in their accounts for the purpose of I 
having repaid to them out of the common poor j 
fund the fair value of the land for the six i 
months. 

Bex r. Mowatt, (1905) 69 J. P. 461 ; 20 T. L. R. 

[646 ; 93 L. T. 789— Div. Ct. 

186 . Open Space — Disused Burial Ground . — 
Predion of Hoarding to prevent Acquisition, of 
Bight to Light — “ Building ” — Metropolitan 
Open Spaces Acts , 1877 (40 k 41 Viet. e. 35), s. 1, 


and 1881 (14 k 45 Viet. r. 31). .v, 5 — Opt n Spares 
Act , 1887 (50 k 51 Viet. e. 82). 4 — Itlsnwd 
Burial Grounds Act. 1>81 (17 A 48 Vic*, c. 72). 
s . 3,] — A Inca! authority In the metropolis in 
whom a di sisal burial ground is vested a- im 
open space for the use of the public, have power 
to erect a screen upon the open -pace for the 
purpose of preventing the owner of the adjoining 
land from acquiring a right r* * the access m£ light 
over it so I* mg as Mich screen is ru t >- > o» -n-tructal 
las to be a ** building” within the mean mi* of 
j sect. 3 of the Disused Burial Grounds Act, 1884. 
It i* quite possible to erect a screen which will 
not be a “ building.’’ 

> Decision of C. A. (Jim' ' 2 Ch. 557 ; 72 L. J. 
Ch. 695 ; 68 J. P. 49 ; 52 V. ll. 114 ; 89 L. T. 
383 ; 19 T. L. E. 64s) reversed. 

Paddington Borough Council r . attorxev- 

[General, [I9U61 A. C. 1 : 75 L. .1. Ch. 4; 

76 J. P. 41 ; 54 VC 11. 317 : 93 L. T. 673 ; 4 
L. G. R. 19 ; 22 T. L. It. 5.5 -H. L. {Ef 

187. Property liable to Apportionment — 
Beeords of the County of Middlesex — ( 'u study of 
— Local Government Art. 1888 (51 A 52 Viet. 
e. 41), ,v. 40, subs. 7.] — The plaintiffs claimed 
a declaration that the records of the old county 
of Middlesex existing on April Kt, 1889, anil 
then deposited at the Guildhall, \Ve,-t minster, 
were in the legal custody of the eustos rotulomm 

: of the county of London and the eustos rot riorum 
of the county of Middlesex, or that such of the 
said records as related to the locality now known 
as the county of London were in the legal 
custody of the eustos rotator urn of the county of 
London, and that the said records existing n n 
April 1st, 1889, were properly liable to apportion- 
ment between the present counties of London 
and Middlesex within the meaning of sect. 46, 
sub-sect. 7, of the Local Government Act, 1888. 

Held — that the Legislature never intended 
that any sueh apportionment should take place, 
that the Legislature did not intend that any of 
the records and documents should pass out of the 
custody of the eustos rotulomm of the county 
of Middlesex into the possession of the clerk of 
the council, that the records and documents in 
question were at present where they ought to be, 
and that there they ought to remain* 

Duke of Westminster >\ Duke of Bedford, 
[(I960) 16 T. L. R. 114 — Bigham, J, 

188. Thames — Duty of Corporation to provide 
Steam Tug under Corporation of London (Tower 
Bridge) Act , 1885 — Liability j — By sect. 54 of 
the Corporation of London (Tower Bridge) Act, i 
1SS5 (48 & 49 Viet. c. cxcv.), it is provided that 
if and so long as the Conservators of the Thames 
shall require them to do so, the corporation shall, 1 
from and after the commencement of any tent- \ 
porary works in connection with the constructions 
of the piers of the Tower Bridge, at all times 
thereafter during the construction of the Tower; 
Bridge, and after the completion thereof, provide 

, and maintain a steam tug upon the river 
| Thames between the Shadwell entrance to the 
I Loudon Docks and London Bridge, for the pur4 
I pose of assisting vessels and barges navigating 
i the centre channel of the Upper Pool. The 
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captain or other person in charge of the said 
steam tug shall in all things observe the bye-laws 
for the regulation of the navigation of the river 
Thames for the time being in force, and also the 
directions of the harbour master and other officers 
of the corporation. 

Held — that it was the duty of the corporation 
under this section to provide and maintain a tug 
and also to assist vessels navigating the centre 
channel, and that the master of the tug was the 
servant of the corporation who were responsible 
for his acts. 

Decision of Mathew, J. affirmed. 

Mersey Steamship Co., Ld. r. London Cor- 
[ POE at ION, (1898) 14 T. L. R. 197— C. A. 

189. Vestry Hall — Vicar of Parish — Transfer 
to Borough Council — Burial Act , 1816 (56 Geo. 8, 
c. 141), 4— Poor Belief Act , 1819 (59 Geo. 3, 
c. 12), 17—7 Geo. 4, c. 77, 35, 36— Metro- 

polis Local Management Act , 1855 (18 & 19 
Yict. c. 120) — London Government Act , 1899 
(62 & 63 Viet. c. 14), ss. 4, 23 (3).] — In the year 
1719 the parish church of St. Martin -in- the- 
Fields was rebuilt under the Act 6 Geo. 1, 
c. xxxii., which also provided for the building of 
a parish vestry room. This vestry room was 
built on ground which was purchased for and 
added to the churchyard, and the site of the vestry 
room and certain burial vaults constructed under- 
neath it were consecrated and used as a place 
for burials. In 1826 this vestry room was pulled 
down and replaced by a building erected under 
7 Geo. 4, c. 7. which provided that the new vestry 
room and tire ground on which it was erected 
should be vested in the persons or bodies corporate 
in whom the original room would have been 
vested if the Act had hot been passed. In the 
basement of the new vestry room vaults were 
constructed and used for burials, the site having 
been previously consecrated. This vestry room 
was used, as its predecessor had been, for meetings 
of the vestry, and for other ecclesiastical and 
civil purposes connected with the affairs of the 
parish. 

In 1891 the vestry, which had then become a 
corporation under the Metropolis Local Manage- 
ment Act, 1855, having built a new town hall at 
some distance from the church, gave up posses- 
sion of the old vestry room to the vicar and 
churchwardens. 

By the London Government Act, 1899, the 
property and powers of the old vestry were trans- 
ferred to the plaintiffs, who in 1903 brought an 
action against the vicar and churchwardens to 
recover possession of the old vestry room. 

Held — that by virtue of the Act of 56 Geo. 3, 
c. 141, s. 4, the then vestry room, being erecied 
on a site which was consecrated as a burial ground, 
J was vested in the vicar of the parish, that the 
vestry room of 1826 was by the Act under which 
it was erected similarly vested, and that there- 
fore it did not pass in 1899 to the plaintiffs as 
* * property of the vestry.” 

Westminster Corporation r . Vicar and 
[Churchwardens op St. Martxn-in-the- 

Fields, (1907) 71 J. P, 82 ; 96 L. T. 491 ; 23 
T. L. R. 112; 5 L. G. R, 500— Joyce, J. 
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And see Compulsory Purchase ; Ease- 
ments ; Gas and Water ; High- 
ways, 67 ; Limitation of Actions, 
25, 26 ; Railways. 

I. MINING LEASE. 

1. Construction — Covenant to win , work and get r 
fairly , duly and honestly , the whole of the Coal — 
Excessive Cost of Working — Liability of Lessees to 
ITbrft.] — By a mining lease lessors demised for a 
term the coal under certain lands at a rent of £5 
per annum till work commenced, and thence- 
forward at a rent of £100 for every acre of coal 
won. 

The lessees covenanted that they would at all 
times during the term fairly, duly and honestly 
win, work and get the whole of the coal in a 
proper and workmanlike manner. 

Owing to unsuspected faults it became impos- 
sible to work the coal except at a heavy loss, and 
the lessees refused to work it. 

Held — that upon the true construction of the 
lease the words u fairly, duly and honestly ” did 
hot detract from the obligation to win, work and 
get the coal, and that the lessees were liable in 
damages for breach of the covenant, the 
damages to be the amount which the lessors 
would probably have received if the lessees had 
worked the coal regardless of loss to themselves. 

Walker v. Jeffreys ((1842) 1 Hare, 341— 
Wigram, V.-C.) and Jervis v. Tomkinson ((1856) 
1 H. & N. 195 — Ex.) followed. 

Decision of C. A. ([1905] 1 K. B. 74 ; 74 L. J. 
K. B. 155 ; 92 L. T. 46) affirmed, 

Charleswortk r. Watson and Others, 

[1906] A. a 14; 75 L. J. K. B. 137; 9L 
L. T. 6— H. L. (E.). 
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2. Lease of Coal— Subsequent Lease of Fireclay 
-—Xew Lease of Coal — Coal ungettahtc without 
injur g to Fireclay — Derogation from (leant j — 
In 1896 A.’s tenants were to the knowledge of 
vS. working some of the coal on his property.' In 
that year 8. took a lease of all the fireclay on the 
property, A. reserving no right to work coal. 

In 1902 A. granted to the defendants a lease of 
all the workable seams of coal, limestone, and 
fireclay so far as they belonged to him. It subse- 
quently proved that neither the fireclay nor coal 
could be worked without injury to the lessees of 
the other. 

Held (Ld. Moncreiff dissenting) — that S. 
could have the defendants restrained from so 
working coal as to interfere with the winning of 
the fireclay. 

Shawsrigg Fireclay Co. r . Larkhall 
[Collieries, (1904) 5 F. 1131— Ct. of Bess. 

3. “ Mines, seams, reins, and beds '" — “ Tap-cin- 
der” Mounds — Sat ural or Artificial Formations 
— ‘‘Chattels.’] — “ Tap-cinder ” mounds accumulated 
out of the refuse from puddling furnaces in the 
manufacture of pig-iron, are artificial formations, 
and do not pass under a lease of “all mines, 
seams, veins, and beds ... of minerals,” nor are 
they chattels. 

Boileau V. Heath, [1898] 2 Ch. HOI ; 67 L. J. 

[Ch. 529; 78 L. X. 622; 46 W. it. 602— 

Bigham. J. 

II. MINING REGULATIONS. 

(a) Coal Mines. 

And see title Compulsory Purchase, 
No. 22. 

4. Abandonment of Seam — Sending Plan to 
Secretary of State — Sot ice to Owner to comply 
with Requirements of Act — Complaint or Infor- 
mation — Six Months ’ limit — Coal Mines Reg u la - j 
lion Act, 1887 (50 k 51 Viet. c. 58), s. 38. subs. 5 ! 
— Coal Mines Regulation Act, 1896 (59 & 60 
Viet. c. 43), s. 4.] — The Coal Mines Regulation ' 
Act, 1887, s. 3, sub-s. 5, provides that, “A com- 
plaint or information of an offence under this 
section may be made or laid at any time within 
six months after abandonment of the mine or ; 
seam, or after seivice on the owner aforesaid of j 
a notice to comply with the requirements of this j 
section, whichever last happens.” 

Held — that the sub-section is a clause of 
limitation, and limits the time for laying an ! 
information to within six months after either the 
abandonment of the mine or seam or the service 
of the notice. ! 

A notice referred to the requirements of the 
section, and called attention to the plan required 
thereby, and ended with the words, “ Will you 
please give the matter your early attention.” 

Held— that this was a notice within the 
meaning of the section, requiring compliance j 
with the provisions of the section. j 

Stokes v. Hill. [1901] 1 K. B. 493 ; 70 L. J. j 

[K. B. 331 ; 65 J. P. 280 ; 49 W. It. 375; 84 | 

L. T. 122 ; 17 T, L. R. 221 ; 19 Cox, C. C. 629 

— Div. Ct. 


5. Chech -weigher — flrouuds for Summary 
Remora J of — Interfere nee with any ot the Work- 
men — Coat Mines Regulation Art. 1 v»7 to** k 51 
Met. r. 58). s. 13.] — By sect. 13 of the Coal 
Mines Regulation Act, 1887, if the owner, agents 
or manager of a mine u desires the removal of a 
! check-weigher on the ground that rhe check- 
; weigher has . . . interfered with the weighing. 

; or with any of the workmen, or with the 
: management of the mine . . . he may com* 
i plain to a Court of summary jnrtsdierbn. \vh*» 
may make a summary order for his removal. A 
check-weigher, who was president of the local 
miners’ association, took the chair at a meeting 
held to con>ider the question of working on 
“play days,” and there gave certain advice to 
miners as to their future action. ThA meeting 
was held at an hotel, away from the mine where 
the check-weigher was em p bye i . He a is* * made 
speeches and threats as to miners w* eking •'*» 
“play days” at two meetings (known as “pit 
gate meetings ”) held just outside the pit gates 
where the miners passed going to w* <rk. A Court 
of summary jurisdiction found that on those 
three occasions the check-weigher had interfered 
with certain of the workmen of the mine and 
made a summary order for his removal as check- 
weigher. 

Held — that the facts justified the decision. 

Per Kennedy, J. — Interference with workmen 
by the check-weigher within the meaning of the 
section is not limited to acts dune by him rirtuh 
, officii as check-weigher, or to acts done within 
the gates of the mine. But an order f* »r removal 
could not he justified merely because, either as 
an official of a miners’ association or as a private 
individual, a check-weigher ttxdt some part in 
the legitimate work of a miners’ association, and 
was present or spoke or presided at meetings 
called to consider and resolve upon matters 
affecting the miners’ interest or action. 

Per PhilJimore, J. — Interference at the pit 
gate meetings was interference at the mine, and 
it was not necessary to decide whether inter- 
ference with workmen right away from the 
mine, as at the hotel, was interference with work- 
men within the meaning of the section. 

Sykes c. 

[73 L. 

205 ; 91 L. T. 560 ; 20 T, L. R. 680— Div. Ct. 


t*. Barraclough, [1904] “2 K. B. 675 ; 
U. J. K. B. 920 ; 68 J. P. 561 : 53 \V, R. 


6. Check-weigher — Remora 7 by Order or 
Justices — Order “ that from henceforth he cease 
to perform his duties *’ — Coal Mines Regulation 
Ait , iS87 (50 & 51 Viet. e. 58), s. 13. j — Justices, 
acting under the Coal Mines Regulation Act, 
1887 A. 13, on proof that a check-weigher had 
interfered with certain workmen employed at 
the mine, ordered “ that he be forthwith removed 
from his office of check-weigher on behalf of the 
persons employed at the said mine, and that from 
henceforth he do cease to perform his duties as 
check-weigher on behalf of the persons employed 
at the mine.” 

Held -that the order of the justices was good 
in law, the latter portion not vitiating it, since 
clearly it was never intended that, if removed, a 
check-weigher might at once be re-elected, and 
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u henceforth ” does not necessarily imply a 
permanent prohibition. 

Rex v. Llewellyn and Others, (1907) 71 J. P. 

[51 ; 96 L. T. 32— Div. Ct. 

7. Explosives — Prohibition of Use of Dan- 
gerous Explosives — Order of Secretary of State — 
Notice of Order — Coal Mines Regulation Act , 
1896 (59 & 60 Yict. c. 43), s. 6 — Liability of 
Manager for Workman's Disobedience to Rule — 
Coal-Mines Regulation Act , 1887 (50 & 51 Yict. 
.c. 58), s. 50.] — By sect. 6 of the Coal Mines 
Regulation Act, 1896, “ a Secretary of State, on 
being satisfied that any explosive is, or is likely 
to become dangerous, may, by order, of which 
notice shall be given in such manner as he may 
•direct, prohibit the use thereof in any mine or 
in any class of mines.” 

Held — that the fact that the Secretary of 
.State has undoubtedly made an order is sufficient 
•evidence that he was satisfied that the explosive 
was likely to become dangerous ; that the direc- 
tions contained in the section about notice are 
directory only ; that the order comes into force 
when it is made by the Secretary of State ; and 
that the fact that no notice is given does not 
prevent the order having effect. 

Held, also, that the manager of a mine may 
be guilty of an offence under sect. 50 of the Coal 
Mines Regulation Act, 1887, though the explosive 
was brought into the mine by one of the work- 
men without his knowledge or authority. 

Jones r. Robson, [1901] 1 K. B. 673 ; 70 L. J. 

[K. B. 419 ; 65 J. P. 278 ; 84 L. T. 230 ; 19 
Cox, C. C. 651 — Bruce, J. 

8. Ventilation , Inadequate amount of— Con- 
travention of Rules — Liability of Agent of Mine 
— Case stated — “ Either party to the Proceeding ” 
— a Any person aggrieved ” — Summary Jurisdic- 
tion Act, 1857 (20 & 21 Yict. c. 43), s. 2 — Coal 
Mines Regulation Act , 1887 (50 & 51 Yict. c. 
58), 83. 49, 50.] — The respondent was charged, 
on the information of the appellant, one of His 
Majesty’s inspectors of mines, which alleged that 
the respondent, being the agent of the B. Mine, 
the same being a mine within the meaning of the 
•Coal Mines Regulation Act, 1887, unlawfully did 
•fail to cause an adequate amount of ventilation 
to be constantly pioduced in the said mine to 
dilute and render harmless noxious gases to such 
.an extent that the working places, levels, and 
workings of the said mine would be in a fit state 
for working therein, contrary to sect. 49, rule 1, 
•of the Coal Mines Regulation Act, 1887. The 
respondent was admitted to be the agent of the 
mine within the meaning of the Act. The ques- 
tion of law was whether, having regard to sect, 
•50 of the Act, the justices were or were not 
justified, upon the evidence before them, in dis- 
missing the charge against the respondent The 
heading of the case only referred to the Summary 
Jurisdiction Act, 1879. The justices had fomid 
“ that the respondent had taken the proper steps 
to enforce the rules by appointing a duly 
•qualified manager and under-manager who knew 
the rules and whose duty it was to carry out the 
xules.” 


Held — (1) that sect. 33 of the Summary 
Jurisdiction Act, 1879, which enables “ any 
person aggrieved” to apply to the Court to state 
a special case, does not cut down the right of 
11 either party to the proceeding” before the - 
justices, under sect. 2 of the Summary Jurisdic- 
tion Act, 1857, to appeal by case stated, and that 
it could not be assumed that, because the heading 
of the case only referred to the Act of 1879, the 
case was not stated under both Acts ; (2) that as 
the justices had found that the violation of the 
rules was in no way caused by the respondent 
omitting to enforce the rules, that the non- 
ventilation of the heading was caused by the 
temporary diversion of the air-pipes at the 
entrance to an adjacent heading, which was 
then being driven, and that “ only an occasional 
irregularity was proved, and not one which has 
been continuous,” and that the manager and 
under-manager were convicted and the agent 
acquitted, it could not be contended that 
the agent should have been called as a witness 
in his own defence ; and that further, as the 
rules had been published, the justices were 
entitled to find as a fact that the agent had 
taken all reasonable means to prevent a contra- 
vention of the rules, and were justified in 
refusing to convict the agent. 

Stokes r. Mitcheson, [1902] 1 K. B. 857 ; 71 

[L. J. K. B. 677 ; 66 J. P. 615 ; 50 W. R. 553 ; 

86 L. T. 767 ; 18 T. L. R. 543 ; 20 Cox, C. O. 

255 — Div. Ct. 

9. Winding Engineman — Person not Qualified 
allowed to work Engine for Raising Material 
only — Responsibility of Manager — Coal Mines 
Regulation Act, 1887 (50 & 51 Viet. c. 58), ss. 49, 
51.] — In a coal mine, which is usually entered 
by machinery, sect. 49, rule 24, of the Coal Mines 
Regulation Act, 1887, requires that a man not 
under twenty-two years of age shall be appointed 
for working the machinery which is employed in 
lowering and raising persons, and shall attend 
for that purpose during the whole time that any 
person is below ground in the mine. A speciaL 
rule in force in a particular mine provided that 
the engineman “ should remain in charge and so 
near his engine as at all times to have it under 
his control . . . should not allow any person to 
interfere with the engine while being wrought.” 

Held — that these rules did not allow an 
engineman under twenty-two years of age to 
work the engine for raising material only ; and 
that the manager who allowed him to do so 
was guilty of an offence under sect. 51 for not 
having taken reasonable care to enforce the 
rules. 

Soutar t\ Clark, (1906) 7 F. l-~Ct. of 

[Justy. 


(b) Fencing Abandoned Mines. 

10. Obligation to Fence — Person interested in 
Minerals — Derbyshire Mining Customs and 
Mineral Courts Act, 1852 (15 & 16 Yict. c. clxiii.) 
— Metalliferous Mines Regulations Act , 1872 
(35 & 36 Viet. c. 77), s. 13.]— A. was the owner 
j of certain land in which there was a lead mine, 
| containing, besides lead ore, calk and calespar, 
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minerals having a marketable value. By the 
mining customs of the county — as recognised by 
15 & 16 Viet. c. clxiii. — any member of the 
public was entitled to work this mine for the 
lead ore, subject to his paying to the Crown (as 
Duchy of Cornwall) a certain royalty on all 
lead ore brought to the surface. The lead ore 
•could not be got without raising the calk and 
ealespar, which were intermixed with it, and by 
the custom of the county A. was entitled to such 
•calk and ealespar on its being separated from the 
lead ore. The mine having become abandoned, 
though both lead ore and calk and ealespar were 
still in it, the question arose, who was liable to 
fence the mine under sect. 13 of the Metalli- 
ferous Mines Regulation Act, 1872 (35 & 36 
Viet. c. 77). 

Held — that A. was liable to fence it, as 
he was a person interested in the minerals of the 
mine within that section, inasmuch as (1) the 
•calk and ealespar while in the mine were his 
property as part of his freehold ; and (2) on 
being taken from the mine by one entitled to 
take them they were his property by the custom 
of the county, 

Stokes v. Arkwright, (1897) 61 J . P. 775 ; 66 

[L. J. Q. B. 845 ; 77 L. T.400 ; 14T.L, R. 6— 

Div. Ct. 

11. Abandoned Shaft — Now used as a Public 
Well — Vested as such in Local Authority — No 
Statutory Duty to Fence — “ Owner ” — Metalli- 
ferous Mines Regulation Act , 1872 (35 k 36 Viet, j 
c. 77), ss. 13, 41 — Public Health Act , 1875 | 
(38 k 39 Viet. c. 55), s. 64.] — Where an abandoned 
shaft of a disused mine within the meaning of 
the Metalliferous Mines Regulation Act, 1872, 
has become a public well, and as such is vested 
in the local authority under sect. 64 of the Public ! 
Health Act, 1875, the authority are not the 
“owners” of the shaft within the meaning of 
sect. 41 of the first-named Act, so as to render 
them liable under sect. 13 to fence -it. 

Xnuckey v. Redruth Rural District 

[Council, [1904] 1 K. B. 382 ; 73 L. J. K. B. 

265 ; 68 J. P. 172 ; 52 ' W. R. 558 ; 90 L. T. 

226 ,* 20 T. L. R. 164 ; 2 L. G. R. 456— 

Div. Ct, 

(c) Quarries. 

12. Fatal Accident — “ Other Minerals ” — 
Gravel and Sand — Quarries Act , 1894 (57 k 58 
Viet. c. 42), s. 1 — 11 In the Course of working the 
Railway ” — Notice — Regulation of Railway* Act* 
1871 (34 & 35 Viet. c. 78), ,<?. 6— Metalliferous 
Mines Regulation Act , 1872 (35 & 36 Viet. a. 77), 
ss. 11, 28.] — The object of the Quarries Act, 1894, 
is to afford protection to, and insure investiga- 
tion for the benefit of, workmen who are working 
in places where there are special dangers, and 
gravel and sand come within the term “ other 
minerals ” of sect. 1 of the Quarries Act, 1894. 

The Corpusty ballast siding is a place from 
which gravel or sand is taken by the defendant 
company’s workmen as they want it. A fatal 
.accident occurred to one of their workmen 
engaged in taking gravel from the place. 


Held — that this was not an accident which 
took place 44 in the course of working the rail- 
way ” within sect. 6 of the Regulation of Rail- 
ways Act, 1871, and notice of the accident was 
not required to be sent to the Board of Trade; 
but if it wez’e, the notice required by the Metalli- 
ferous Mines Regulation Act, 1872, should have 
been given to the inspector of mines. 

Scott v. Midland Ry. Co., [1901] 1 Q. B. 317 ; 

[70 L. J. Q. B. 22 S ; 65 J. P. 135 ; 49 W. R. 318 ; 

83 L. T. 737— Div. Ct, 

III. RESERVATION OF MINERALS. 

13. 44 A ll Mines and Veins of Coal in or under ” 
the Land— Construction — Underground Roadway 
— Payment of Rent — Mistake as to Legal Rights 
— Estoppel. ] — The owners of land conveyed it 
to the predecessors in title of the plaintiffs, 
but excepted and reserved 44 all mines and veins 
of coal in or under ” the land. The owners and 
their successors, the defendants, then worked 
coal under the land, and cut an underground 
road ; such road lay in the line of one of the 
coal seams, but was in part cut through the 
adjacent soil, the actual seam being only some 
2 feet in depth. Along this road the defendants 
carried coal from distant working not under land 
conveyed to the plaintiffs’ predecessors. 

Held — that the defendants had the property 
in the strata below the surface, and were entitled 
to construct the road and use it for such purposes 
as they wished. 

Proud v. Rates ((1865) 34 L. J. Ch. 406), 
Duke of Hamilton v. Graham ((1871) L. R. 

2 H. L. Sc. 166— H. L. (SC.)) and Eardley v. 
Granville ((1876) 3 Ch. D. 326 ; 45 L. J. Ch. 669 ; 
34 L. T. 609 ; 24 W. R. 528) followed. 

Ramsay v. Blair ((1876) 1 App. Cas. 701) 
distinguished. 

Held, also, that the fact that the defendants 
had for some years paid a rent for the use of the 
road under a mistaken belief that they were 
bound to do so created no obligation or estoppel. 

Batten Pooll v. Kennedy, [1907] 1 Ch. 256 ; 

[76 L. J. Ch. 162— Warrington, J. 

14. Railway — Compulsory Purchase of Land 
— Exceptions — 14 Other Minerals ” — 44 Clay ” — 
Railways Clauses Consolidation Act, 1845 (8 & 9 
Viet. e. 20f ss. 77 , 78.]— Sect. 77 of the Rail- 
ways Glauses Act, 1845, excepts from conveyances 
of lands made under a statutory purchase “ mines 
of coal, ironstone, slate or other minerals.” The 
question arose whether 44 clay ” underlying the : 
soil passed to a railway company by the convey- 
ance of the land under sect. 77. 

Held — that the proposition which lay at the 
root of the true solution of the question was that 
to a case dependent upon the operation of the 
statute different considerations applied from 
those which arose in a case where the relations ; 
between the parties existed by contract or grant. ! 
Where by way of grant land passes from A. to 
B. reserving the minerals to A., A. cannot so: 
work the reserved minerals as to let down the 
surface, for that would be to destroy that which 
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be had granted, and in such a case the word 
u minerals ” has the widest meaning, as A. cannot 
work the reserved thing so as to inj ure B. Where 
by conveyance under the Railways Clauses Act, 
1845, land passes from A. to B. excepting the 
minerals, A. can work the excepted thing so as 
to injure B. 

Held, also, that the question whether the 
word “ mineral’ 9 does or does not include clay is 
to be determined by ascertaining the true nature 
of the transaction and the object of the contract- 
ing parties. Clay may be a mineral in one dis- 
trict and not in another. 

Held, also, that w r here the facts are that the 
clay in question is the soil and that the railway 
company has paid so many hundred pounds an 
acre for the land, then the clay is not a mineral 
reserved by force of sect. 77, btdf has passed to 
the railway company by the conveyance of the 
land under sect. 77. 

Lord Provost and Magistrates of Glasgow v. 
Faire ((1888) IB App. Uas. 657 ; 58 L. J. P. C. 
38 ; 37 W. R, 627 ; 60 L. T. 274— H. L. (E.)) 
applied. 

Hext v. Gill ((1872) L. B. 7 Ch. 699 ; 41 
L. J. Ch. 761 ; 20 W. R. 957 ; 27 L. T. (N.s.) 
291) not applied. 

Great Western By. Co. v. Blades, [1901] 

[2 Ch. 624 ; 70 L. J. Ch. 847 ; 65 J. P. 791 ; 

85 L. T. 308 ; 17 T. L. R. 693— Buckley, J. 

15. Strata of Fed Rock and Coal — Use and 
Value — Injunction .] — The defendants were the 
lessees of certain lands under a lease dated 
September 30th, I860, granted by the prede- 
cessor in title of the plaintiff, the lease containing 
the reservation “ except nevertheless and always 
reserved out of this demise all mines and 
minerals within or under the said land.” The 
defendants, in boring for water, had bored 
through a stratum of red rock and a layer of 
coal from six to eight inches in thickness, and 
the plaintiff moved for an injunction to restrain 
their so doing, on the ground that, although it 
was admitted that the red rock and coal could 
not be worked for profit at the present time, 
these substances were mines and minerals within 
the reservation. 

Held— that the plaintiff was entitled to the 
injunction on the principle that the substances 
in question were such as had “ a use and a value 
of their own independent of and separable from 
the rest of the soil.” 

Hext v. Gill ((1872) L. R. 7 Ch. 699 ; 41 
L. J. Ch. 761 ; 20 W. R. 957 ; 27 L. T. (N.s.) 
291— C. A.), Earl of Jersey v. Neath Union 
( (1889) 22 Q. B. D, 555 ; 58 L. J. Q. B. 573 ; 
53 J. P. 404; 37 W. R. 388— C. A.) and Lord 
Protvst and Magistrates of Glasgmo v. Fabric 
((1888) 13 App. Cas. 657; 58* L. J. P. C. 
33 ; 37 W. R. 627 ; 60 L. T. 274— H. L. (Sc.) ) 
applied. 

Johnstone v. Crompton & Co., [1899] 2 Ch. 

[190; 68. L. J. Ch. 559.; 47' W. R. 601; 

81 L. T. 165— Byrne, J. 


16. Sandstone lying 60 feet below Surface — 
Conditions^ of Sale not Admissible to Explain 
Conveyance.] — A reservation of minerals includes, 
every substance that can be got from under the- 
surface of the earth for profit, unless there is 
something in the nature of the transaction to* 
restrict the meaning of the word. 

Earl of Jersey v. Neath Union ((1839) 22 
Q. B. D. 555 ; 58L. J. Q. B. 573 ; 53 J. P. 404 ;. 
37 W. R. 388— C. A.) followed, 

A conveyance reserved to the vendors t£ all 
coal, ironstone and other mines and minerals 
(including fireclay) lying or being within or 
under ” a plot of land, with power to them to> 
enter on the land, and search for, dig, raise, and 
carry away the said coal, ironstone, and other 
mines and minerals, and also to t( work and get 
the coal, ironstone, and other minerals by under- 
ground working, and to use or allow lessees to 
use so much of the clay lying within or under- 
the land as might be necessary for making bricks, 
for colliery purposes.” A conveyance of another 
plot reserved “ all mines, beds, and quarries of 
coal, ironstone, and other minerals (including 
fireclay) lying under the land.” 

Held — that a bed of sandstone lying 60 
feet below the surface, which could not be- 
worked except by breaking the surface, was in 
each case included in the reservation, and must 
not be worked by the purchaser without leave. 

Held, also, that, in order to construe the 
conveyance, the conditions of sale could not be 
looked at. 

Greville and Another v. Hemingway, (1903) 
[87 L. T. 443— Ld. Alverstone, CJ. 

17. Inclosure Act — Minerals — Owner of Soil 
— Sinking Pits — Using Existing Pits — Existing 
Buildings.] — Where, under an Inclosure Act, 
passed in 1763 (4 Geo. 3, c. 45), full enjoyment 
of the minerals under the common inclosed is- 
reserved to the owner of the soil, it must be held 
that the intention of the Legislature -was to 
confer on the owner all powers which are reason- 

I ably necessary for him to dig, win, work and 
carry away the minerals. The owner of mines, 
is, therefore, entitled to sink pits, use existing: 
pits, and erect buildings and engines for the- 
purpose of winning, working the pits on any 
part of the inclosed common, though he is not 
justified in destroying or using existing buildings- 
or engines which are the property of the surface 
owners. 

Bell v. Lore ( (1883) 10 Q. B. D. 547 ; 52 
L. J. Q, B. 290 ; 47 J. ,P. 468 ; 48 L. T. 592— 
C. A.; (1884) 9 App. Cas. 286; 53 L. J. 
Q. B. 257 ; 48 J. P. 516 ; 32 W. R. .725 ; 51 
L. T. 1 — H. L. (E.)) considered and applied. 

Hayles v. Pease and Partners, Ld., [1899], 

[1 Ch. 567 ; 68 L. J. Ch. 222 ; 47 W. R. 370 ; 

SO L. T. 220— Stirling, J. 

IV. SUPPORT. 

18. Brine Pumping — Brine Pumped from 
neighbouring Subsoil — Brine formed by Dissolu- 
tion, of Neighbour's Salt Rock — Cause of 
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Action.'] — The defendants, who were the owners 
•of a shaft and a certain area of underground 
salt rock in a salt district, pumped salt brine to 
the surface through the shaft, the brine being 
what is known as mine brine, and a considerable 
portion of it being formed by dissolution of the 
salt rock in the plaintiffs’ land. Subsidences 
•occurred owing to the brine pumping operations 
of various salt mine owners in the district, and 
the plaintiffs’ land was injured thereby. The 
plaintiffs brought an action for an injunction to 
restrain the defendants from pumping salt brine 
from the shaft, for damages for extracting salt 
brine or salt rock from the plaintiffs’ land, and 
•damages for injury by subsidence. 

Held — that, in the circumstances connected 
with the pumping of brine in the district, the 
defendants were not liable for the removal by 
•dissolution of the salt rock belonging to the 
plaintiffs, or for the abstraction of the brine 
which had collected in the plaintiffs’ beds of 
rock salt. 

Salt Union r. Brunner, MOnd & Co.. [1906] 

[2 K. B. 822 ; 22 T. L. R. 885 : 76 L. j. K. B. 

55 ; 95 L. T. 617 — Ld. Alverstone, C.J. 

19 . Canal — Coal Subjacent or Adjacent — Light 
to Work — Compensation for unworked Coal left 
for Support — The plaintiff company were 
incorporated under a private Act passed in 1790. 
which authorised them to make a canal. The 
defendant company claimed to be entitled to 
work their coal even though the result would 

Jbe to destroy the canal. 

Held— that the defendants were entitled to 
get so much of the subjacent and adjacent coal 
as they could get without destroying or injuring 
the proper support of the canal and works, but 
that they were not entitled to get the coal to the 
destruction or injury of such support ; that the 
defendants could not be entitled to compensation 
for coal left un worked for affording support, 
for in respect of that they had already been com- 
pensated ; and that though by the private Act 
•certain assurances were to be enrolled by the 
clerk of the peace, the neglect to do so did not 
disentitle the plaintiffs to sue. 

Decision of Byrne, J. ((1901) 17 T. L. R. 181) 
affirmed. 

•Glamorganshire Canal Navigation v. 

[Nixon’s Navigation Co., Ld., (1902) 85 
L. T. 53 ; 17 T. L. B. 647— C. A. 

20 . Damage to adjoining Property caused by 
Act of Predecessor of Present Owner — Duty of 
Successor to prevent Subsidence.] — The plaintiff’s 
land adjoined land of which the defendant’s 
predecessor in title was the owner in fee, and 
which comprised certain seams of coal, and a 
colliery carried on in connection therewith. 
The defendant’s predecessor in title worked one 
of the seams of coal in close proximity to the 
plaintiff’s land and died in July, 1895, In and 
subsequently to November, 1895, subsidences 
occurred in the plaintiff’s land, and the walls and 
ceilings, and various other parts of the house 
cracked in consequence of the workings of the 


defendant’s predecessor in title. The plaintiff 
brought an action against the defendant in 
respect of the damage alleged to have been 
caused to his property by such subsidence. 

Held— that the right of action did not accrue 
till November, 1895 ; that there was no duty on 
the part of the defendant to prevent the 
subsidence. 

Greenmll v. Low Leechlmrn Coal Co. ([1897] 

2 Q. B. 165 ; 66 L. J. Q. B. 613 ; 76 L. T. 759 ; 

13 T. L. R. 171— Bruce, J.) followed. 

Darley Main Colli erg Co. v. Mitchell ((1886) 

11 App. Cas. 127 ; 55 L. J. Q. B. 529 ; 51 L, T, 
882 — H. L. (E.) ) considered. 

Hall r. Duke of Norfolk, [1900] 2 Ch. 

[193 ; 69 L. J. Ch. 571 ; 61 J. P. 710 ; 18 

W. E. 565 ; 82 L. T. 836 ; 16 T, L. R. 113— 

Kekewich, J, 

21. Dudosure Act — Manor — Surface Lights — 
Lord of Manor.] — An Inclosure Act allotted 
certain waste land among commoners, and pro- 
vided that nothing therein contained should 
diminish the lord's seigniorial rights. The Act 
authorised the lord of the manor to work the 
mines as fully and freely as if the Act had not 
been passed without making satisfaction for so 
doing, and gave any person injured through such 
working compensation (to he assessed in a 
summary way) from the occupiers of allotments 
in the same township. 

Held — that the Act did not deprive the 
surface owner of an allotment of his common 
law right of support, and that such owner was 
entitled to an injunction to restrain the lessees 
of the lord’s mineral rights from interfering with 
the surface. 

Construction of Inclosure Acts in general 
discussed. 

Decision of Farwell, J, (73 L. J. Ch. 335 ; 68 
J. P. 177; 90 L. T. 119; 20 T. L. R. 201) 
affirmed. 

Bishop Auckland Industrial Co-operative 

[Flour and Provision Society, Ld. r. 

Butterkxowle Colliery Co., Ld., [1901] 

2 Ch. 119 ; 73 L. J. Ch. 635 ; 68 J. P. 459 ; 91 
L. T. Ill ; 20 T. L. R. 675— C. A. 

22. Inclosure Act — Working — Letting down , 
Surface — Compensation Clause — Inclosure Act , i 
1757 (31 Geo. 2).] 

Held — that upon the true construction of j 
a particular Inclosure Act the owner of the ; 
minerals under land which had formerly been : 
part of the waste of the manor, 'and which 
had been allotted to a commoner, was not j 
entitled to work the minerals so as to let down 
the surface, though there was a compensation ; 
clause in the Act. 

Where there has been a severance in title and ; 
the surface of the land and the minerals under- , 
neath are in different hands, the surface owner ; 
is entitled of common right to support for his; 
property in its natural position and in its natural 
condition without interference or disturbance by 1 
or in consequence of mining operations, unless 
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such interference or disturbance is authorised 
by the instrument of severance either in express 
terms or by necessary implication. Provision 
for compensation is not of itself sufficient to 
show that the mine-owner, working in the usual 
and proper manner, is at liberty to let down the 
surface ; on the other hand, the absence of any 
provision for compensation is an indication that j 
the ordinary rights of the surface owner were 
intended to be left untouched ; so, too, the 
presence of a provision for compensation, which is 
obviously inadequate, or plainly inappropriate, 
if applied to damage by subsidence, is cogent 
evidence to prove that subsidence was not 
contemplated. 

When the nature of a commoner’s interest in 
the waste land of a manor is changed by an 
Inclosure Act, his right to support changes also 
(unless it is otherwise provided), so that the 
owner of the minerals must work them in a way 
not to damage the extended interest which the 
commoner has acquired under the Act. 

Decision of C. A. ( [1904] 2 Ch. 419 ; 73 L. J. 
Oh. 635 ; 68 J. P. 459 ; 91 L. T. 441 ; 20 T. L. R. 
675) affirmed. 

Butterknowle Colliery Co., Ld. r. Bishop 
[Auckland Industrial Co - operative 
Flour and Provision Society, Ld., [1906] 
A. C. 305 ; 75 L. J. Ch. 541 ; 70 J. P. 361 ; 94 
L. T. 795 ; 22 T. L. R. 516— H. L. (E.). 

23 . Reservation of Minerals — Right to let 
damn Surface.'] — S., in conveying to trustees 
certain property, excepted from the conveyance 
all mines, with power to work them, and with a 
provision that any person exercising such reserved 
rights should make reasonable compensation for 
all damage caused to the inheritance to the 
trustees, and for all damage caused to things 
upon the surface to the persons entitled to the 
surface for the time being. 

Held — that S. could not, under the reserva- 
tion, authorise lessees so to work the mines as to 
let down the surface ; but 

Held — that, as tenant for life of the settled 
land, S. could grant a lease of the right to let 
down the surface. 

Sitwell r. Londesborough (Earl op), [1905] 
[1 Ch. 460 — -Warrington, J. 

24 . Right of Support of Persons giving Right 
to Work Coal— Compensation Clause.] — The mere 
fact of giving a right to sink pits, and to work 
or get coal, does not of itself establish a right to 
get rid of that which is the common law right of 
the surface owner to have his surface undisturbed. 
Where there is no express permission to let down, 
the surface the onus lies on the person who says 
. that he has a right to do it to show something 
in the instrument which gives him that right. 
A covenant to pay compensation for doing a 
- thing which a person is prohibited from doing, 
is in no way contrary to or inconsistent with the 
Mnh'mumftft of the obligation not to do it. 


I Judgment of C. A. (80 L. T. 846) affirmed, 
j New Sharleston Collieries Co. v. Earl op 
[Westmoreland, (1900) 82 L. T. 725 ; [1904] 

2 Ch. 443 (n.)— H. L. (E.). 

25 . Water Reservoir — Support from Minerals 
under adjacent Land — Site of Reservoir purchased 
from different O toners — Common Law and Statu i- 
tor g Rights — Waterworks Clauses Act , 1847 (10 & 
11 Viet*, c . 17), ss. 22, 23.] — In 1875 the plaintiffs, 
purchased, by agreement, under the powers of a, 
special Waterworks Act of 1847, (1) an estate 
from S., who reserved to himself the minerals 
thereunder, with full powers to work the same 
without making compensation ; (2) an adjoining 
estate from T., including the minerals. Later 
dn 1875 the plaintiffs obtained a further special 
Act which incorporated the Waterworks Clauses 
Act, 1847, and under this special Act they con- 
structed a reservoir, partly on the S. land and 
partly on the T. land. By sect. 22 of the Water- 
works Clauses Act, 1847, if the owner, lessee, or 
occupier of any mines lying under the reservoirs 
of the undertakers, or within 40 yards there- 
from, be desirous of working the same, he must 
give the undertakers notice in writing of his 
intention so to do thirty days before the com- 
mencement of working, and if it appear to the 
undertakers, after an inspection of the mines,, 
that the working of the mines is likely to damage 
their works, and they be willing to pay compen- 
sation for the mines to the owner, lessee, Or 
occupier thereof, then ihe shall not work the 
same ; and by sect. 23, if before the expiration 
of the thirty days the undertakers do not state 
their willingness to pay compensation to such, 
owner, lessee, or occupier, he may work the 
mines as if that Act and the special Act had not 
been passed. The defendants, who were lessees 
of the mines under the S. land, gave notice to 
tbe plaintiffs of their intention to work the mines 
under and adjacent to the reservoir, but the 
plaintiffs gave no counter-notice of their willing- 
ness to pay compensation for the mines, and 
accordingly the defendants worked the mines 
and caused a subsidence of the T. land. In an 
action to restrain tbe defendants from so working 
their mines as to damage the T. land, it was 
found that the subsidence would have occurred 
even if there had been no reservoir on the land. 

Held— that the mining sections (18 — 27) of 
the Waterworks Clauses Act. 1847, did not deprive 
undertakers of their common law right to lateral 
support, and that the plaintiffs as successors of 
T. were entitled to an injunction in respect of 
the defendants* workings, both within and 
without the 40 yards limit. 

Decision of Farwell, J. ( [1906] 1 Ch v 27S ; 75 
L. J. Ch. 145 ; 70 J. P. 83 ; 54 W. R. 240 ; 93 
L. T. 762 ; 22 T. L. R. 132 ; 4 L, G. R. 66) 
reversed. 

Manchester Corporation v . New Moss 

[Colliery, Ld., [1906] 2 Ch. 564 ; 75 L. J. Ch. 

772 ; 70 J. P. 409 ; 95 L. T. 277 ; 22 T. L. R. 

80S; 4 L. a. R. 1129— C. A. 

Y. MISCELLANEOUS. 

27 . Croton's Rights — -Coal beloio Low Water- 
Mark — Barony Title.] — By the law of Scotland, 
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the solum underlying the waters of the ocean, 
whether within the narrow seas, or from the 
coast outward to the three-mile limit, and also 
the minerals beneath it, are vested in the Crown. 

■ That the Crown can make an effectual grant 
of that solum or any part of it to a subject 
appears doubtful. 

The Crown cannot, without the sanction of 
the Legislature, lawfully convey any right or 
interest in the solum which, if exercised by a 
grantee, might by possibility disturb the solum or 
interfere with the uses of navigation, or with 
any right of the public. 

The Crown can communicate the right of 
working the mineral strata below the bed of the 
sea, in so far as they are capable of being worked 
without causing disturbance, to a subject, in the 
character either of tenant or proprietor. 

Submarine minerals, if expressly included, 
may, to the extent above indicated, be com- 
petently made parts and pertinent of a baronial 
or other Crown grant of adjacent lands. 

Prescription by partial working of minerals 
under the sea ex a deer so of a barony, under a 
general grant which does not expressly include 
those minerals, will not give a baron a title to 
the whole minerals which are capable of being 
continuously worked from his lands. 

The partial working of one seam ought not to 
be regarded as proprietary possession of the 
whole seams of such minerals so far as workable 
from the barony. 

Decision of First Div. of Ct. of Sess. ((1896) 
24 R. 216) reversed. 

Lord Advocate v . Wemyss, [1900] A. C. 48— 

[H. L. (Sc.). 

28. Purchase of Minerals— Adjoining Pailway 
— Rule as to medius filus — Rectification — Evi- 
dence — Wrongful Working of Minerals — Real 
Property Limitation Act , 1874 (37 & 38 Viet. 
c. 57), s. 1.] — A grant of land adjoining a rail- 
way does not pass the subsoil ad medium Jilum ; 
therefore if A. grants to B. the land and minerals 
on each side of a railway, the minerals under 
such railway (not having been originally bought 
from him by the company) still remain in him. 

The Court will not rectify upon the ground of 
mutual mistake a conveyance which has been 
executed in conformity with a previous written 
agreement between the parties, inasmuch as 
evidence of the intention of the parties outside 
the written agreement is not admissible. Danes 
v. Fitton (2 Dr. & War. 225) and May v. Platt ! 
([1900] 1 Ch. 616 ; 69 L. J. Ch. 357 ; 83 L. T. 
123 ; 48 W. R. 617 — Farwell, J.) followed. 

The mere wrongful working of neighbouring 
coal by a mine-owner twelve years before the 
commencement of an action against him confers 
no title upon him to the minerals under the Real 
Property Limitation Acts, 1833 and 1874. 
Ashton v. Stock (6 Ch. D. 719) followed. 

A. gave to B. an option agreement over, and 
subsequently a conveyance of land and minerals 
lying on both sides of a railway. The railway 
company had not bought the underlying 
minerals. For twenty-two years B. worked the 
minerals in fact bought by him, and also (in 


good faith) some of the minerals below the 
railway. 

Held — ( 1) that B, had not by possession or 
under the Statute of Limitations acquired a title 
to those minerals, and (2) that oral evidence was 
not admissible to prove mutual mistake in the 
option agreement and subsequent conveyance. 

Thompson r. Hickman, [1907] 1 Ch. 550; 76- 
[L. J. Ch. 254 ; 96 L. T. 454 ; 23 T. L. R. 311 

—Neville, J. 
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(if) Innocent Misrepresentation 
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And see Action, 1,2; Agency, 59, 60 ; 
Auctions, 3, 10, 14 ; Bankruptcy, 
174 ; Master and Servant, 133 ; 
Trade Marks. 

T. FRAUD. 

See also title Money. 

1. Fraudulent Misrepresentation — Inducement 
to do an act not manifestly unlawful or 
immoral , hut which is so in fact — Ignorance — 
Damages — Foreign Enlistment. Act , 1870 (33 & 
34 Viet. c. 90), s. 11.]— Where an innocent per- 
son has been induced by the fraudulent and 
false misrepresentations of another to do an act 
which is neither manifestly unlawful nor 
immoral, but 'which is in fact criminal in the 
circumstances under which it is done, he can, if 
he has acted in ignorance of the circumstances- 
which made the act a crime, maintain an action 
for injuries sustained by him in the commission 
of the crime against the person who so induced 
him to commit it. 

Burrows r. Rhodes, [1899] 1 Q. B. 816 ; 68 

[L. J. Q. B. 545 ; 63 J. P. 532 ; 48 W. B. 

13 ; 80 L. T. 591 ; 15 T. L. R. 286— Div. Ct. 

2. Money obtained by Fraud — Recovery of 
. with Interest.] — Both in a Court of Equity and 

! in a Court of Common Law money obtained and : 
retained by Hand can be recovered with interest. i 

Secus — where a plaintiff sues for money paid v j 
by mistake, abandoning all charges of fraud, - ; 
even though the defendant has been actually, 
convicted of fraud in relation to the same subject- 
matter. | 

Johnson v. Res, [1904] A. C. 817 ; 73 L. J. P. C. 

[113 ; 91 L. T. 234 ; 20 T. L. R. 697— P. Cb 
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Fraud — Co nt i n it ed . 

3. Sale of Goods — Advertisement by Dealer to 
■sell Manufacturer's Goods not in his possession — 
Damage alleged to be caused thereby to Manu- 
facturer.^ — A dealer offered by advertisement to 

sell goods of a manufacturer at less than trade 
price, such goods not being at the time in the 
dealer’s possession. In an action by the manu- 
facturer claiming an injunction to restrain such 
.advertisements, and damages : — 

Held — that having regard to sect. 5 of the 
Bale of Goods Act, 1893, the .mere fact of the 
•goods not being in stock was no ground of com- 
plaint ; and that in the absence of fraud the 
defendant was entitled to offer the goods at any 
price he thought fit ; and that the advertisement 
was not fraudulent nor the damage complained 
-of the result of the misrepresentation contained 
therein ; and that the action failed. 

A5ELLO r. Worsley, [1898] 1 Oh. 274; 67 

[L. J. Ch. 172 ; 77 L. T. 783 ; 14 T. L. R. 168 ; 

40 W. R. 245 — Stirling, J. 

4. Vendor and Purchaser — Material Fact 
, concealed . by Purchaser — Setting Aside Deed of 
Assignment,] — The plaintiff, who had a claim 
against an estate for £300, assigned the same 
to the defendant in consideration of the sum of 
£15. The Court set this assignment aside, on it 
appearing from the letters that had passed 
between the parties that the plaintiff had been 
induced to believe, before making the assign- 
ment, that there was nothing more to he got out 
•of the estate, whereas there was in fact sufficient 
to pay twenty shillings in the pound. 

Duty of a solicitor to disclose facts within his 
knowledge discussed. 

Davis r. Ohrly, (1898) 14 T. L. R. 260— 

[Barnes, J. 

II. MISREPRESENTATION 

(a) False Misrepresentation. 

5. Agent — False Representation as to Principal 
— Contract — Specific Performance .] — If, in 
negotiations for a contract, an agent make a 
false representation as to the name of his princi- 
pal, knowing that, if he disclosed the true name 
the other party would not enter into. the contract, 
the Court will not order specific performance of 
the contract. 

A. signed a contract for the sale of a house to 
B, Before signing, he asked, “ Are you buying 
for C. or his nominees ? ” B. answered, “ Ho.” 
He was, in fact, buying for nominees of C., to 
whom he afterwards assigned his contract. He 
and they brought an action for specific per- 
formance. 

Held — that the contract could not be specifi- 
cally performed. 

Archer v. Stoke, (1898) 78 L. T. 34— North, J. 

6. Insurance Company — Policy — Agent — False 
mid Fraudulent Statement by — Return of Pre- 
miums — Statute of Limitations — Discovery of 
Fraud.] — The plaintiff sued the P. Assurance 


paid by her under a policy of insurance on the 
life of her father granted by the defendants in 
1881. The policy was granted upon a proposal 
signed by her father and was in form valid and 
regular, but it was proved that all the premiums 
had been paid by the plaintiff. It appeared that 
she had been repeatedly urged by an agent of the 
defendants to take out the policy before she con- 
sented to do so, and she made the payments in 
consequence of a statement by the defendants’ 
agent that she would be entitled to receive the 
money on her father’s death, which statement 
was false and fraudulent. The plaintiff did not 
know until shortly before she brought her action 
in 1902 that the policy was void. The defen- 
dants, among other defences, set up the Statute 
of Limitations, 

Held — that the plaintiff was entitled to a 
return of the premiums, and that the Statute of 
Limitations did not begin to run until the 
discovery of the fraud. 

Beer v. Prudential Assurance Co., Ld., 

[(1902) 66 J. P. 729 — Judge Bompas — Cy. Ct. 

7. Insurance Company — Policy — Construction 
of Contract — “ Tricky and misleading ” Docu- 
ments — Ground for Rescission.] — The plaintiff 

: in 1881 insured his life in the defendant associa- 
tion, and duly paid all mortuary calls, which 
according to the contract were to take the form 
of an assessment on all the members “to be 
apportioned among the members accordingto the 
age of each member.” For many years these 
calls were ' apportioned according to age of 
members at the date of their policy ; but the 
directors suddenly began to apportion them 
according to the age of each member at the date 
of the call. 

The plaintiff claimed a declaration that the 
contract did not allow of this course, and also 
rescission on the ground of misrepresentation. 

Held — that the contract (which is too long 
to refer to here in any detail) must be set aside 
on the ground of misrepresentation (apart from 
fraud) ; for the documents circulated by the 
association, and especially one headed “Life 
Assurance at half the usual rates,” were “in- 
accurate, tricky, and misleading,” and the nature 
of the policy granted to the plaintiff was quite 
inconsistent with the agent’s letters and verbal 
representations, as to which there had been no 
cross-examination of the plaintiff. 

! The order was for rescission, and a return of 
| all monies paid under the policy, with interest 
j at the rate of 4 per cent, from the date of each 
payment. 

Decision of C. A. (19 T. L. R. 342) affirmed. 

Foster v. Mutual Reserve Fund Life 

[Association, (1904) 20 T. L. R. 715 — 

H. L. (E,). 

8, Insurance Company — Policy — Misrepre - 
sentati on — Delay — Rescission of Contract. J — 
Policy holders in a mutual insurance company 
brought actions for rescission and return of 
premiums with interest on the ground of mis- 
representation ; the complaint being that it had 

vmn-p^nted to them that the maximum 
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amount of calls was fixed, whereas in fact they 
were not fixed and in recent years largely in- 
creased calls had been made upon him. 

The company did not dispute the misrepre- 
sentation, but contended that the plaintiffs had 
lost their rights by laches . 

Held — that in paying the increased calls 
under protest the plaintiffs had not waived their 
rights, and that under the circumstances they 
had not been guilty of unreasonable delay and 
were entitled to succeed. The question as to 
what was a reasonable time within which to 
apply for relief was “ inextricably involved in 
the nature of the transactions.” 

Foster v. Mutual Reserve Life Insurance Co. 
(20 T. L. R. 715 — H. L., supra) followed. 

Cross v. Mutual Reserve Life Insurance 
[Co., (1005) 21 T. L. R. 15 — Buckley, J. 

Merino v. Mutual Reserve Life Insurance 
[Co., 21 T. L. R. 167— Joyce, J. 

[A similar point was involved in Molloy v. 
Mutual Reserve Life Insurance Co., infra , where 
the decision of Eady, J. to the above effect was 
reversed by C. A.] 

9 . Insurance Company — Policy — Misrepre- 
sentation — Knowledge of Facts — Statute of 
Limitations.'] — The plaintiff, who had effected 
an insurance on his life with the defendants, 
brought an action on April 16th, 1898, in the 
county court, to recover back part of a premium 
which he alleged to have been wrongly charged 
against him and which he had paid under pro- 
test. Judgment in that action was entered for 
the defendants. Another policy-holder brought 
an action against the defendants for rescission 
of his contract and repayment of the premiums 
on the ground of misrepresentation, and in July, 
1904, the House of Lords finally decided that the 
plaintiff in that action was entitled to succeed 
(see Foster v. Mutual Reserve Fund Life Asso- 
ciation, No. 7, supra). The plaintiff thereupon 
brought the present action for rescission of the 
contract and repayment of the premiums paid 
by him upon the same grounds as the other 
policy-holder had done. 

Held — that, as after the decision in the 
county court the plaintiff knew all the facts 
which would have enabled him to bring an 
action for misrepresentation, the action was 
barred by the Statute of Limitations. 

Decision of Eady, J. (22 T. L. R. 59) reversed. 

Molloy v. The Mutual Reserve Life Insur- 

[ance Co., (1906) 94 L. T. 756 ; 22 T. L. R. 

525 — C. A. 

10 . Insurance Company — Policy — Representa- 
tion by Agent — Inducing Assitred to Continue 
Policy — Recovery by Assured of Premiums 
Paid — Authority of Agent.] — The plaintiff 
took out a policy of insurance with the defen- 
dants through an agent of the latter upon the 
life of another. The policy provided for the 
payment of the premiums during the life of 
the person whose life was insured ; and one of 


the conditions was that all alterations in the 
policy must be made and signed at the defen- 
dants’ office ori their printed and stamped forms. 
After paying one years premiums, upou the 
plaintiff stating that she would pay no more 
premiums, the agent told her that when she had 
| paid five years’ premiums in all she would be 
entitled to the policy free of future premiums. 
The plaintiff thereupon paid the premiums for 
four years more, and refused to pay any further 
premiums. The defendants, who had not 
authorised the agent’s representation, demanded 
premiums after the five years as a condition of 
the policy being kept on foot. The plaintiff 
thereupon sued to recover the four years’ 
premiums. 

Held — that plaintiff was entitled to recover. 

Kettlewell v. Refuge Assurance Co., Ld., 

[1907] 2 K. B. 242 ; 76 L. J. K. B. 711 ; 97 
L. T. 106 ; 23 T. L. R. 506— Div. Ct. 

Affirmed, [1908] 1 K. B. 545 ; 77 L. J. K. B. 
421 ; 97 L. T. 896— C. A. 

11 . Master and Servant— Accident — Compen- 
sation — Agreement to Compound Payments.] — 
The appellant, who had been employed by the 
respondents, sustained an accident, for which he 
was in receipt of 18 a 1 . per week under a recorded 
agreement. He was paid this sum for nearly a 
year prior to September 3rd, 1903. On that 
date he was induced by the manager of an insur- 
ance company with whom the respondents were 
insured to accept £20 in full satisfaction. In 
an action for rescission, it was proved that the 
appellant could never work again, whereas the 
manager had led him to believe that the doctor 
had reported that he could resume work in 
October. 

Held — that on the facts there had been mis- 
representation, and that the agreement should 
be set aside. 

Caledon Shipbuilding Co. v. Crossan, [1906] 
[W. N. 104— H. L. (Sc.) 

12 . Reckless Statement of Fact — Duty to 
Exercise Reasonable Care — Water- Finder — Em- 
ployer's Cause of Action.] — Where there is a 
reckless statement of fact, intended to be acted 
on, made to another by a person who owes a duty 
to that other to exercise reasonable care, it is 
actionable if it causes damage. 

The plaintiff had a house and about an acre 
of land in Suffolk, and for 25s. the defendant 
agreed to point out on the plaintiff’s premises a 
spot where water could be obtained. The defen- 
dant pointed to a particular spot, and said that 
water would be found at a depth of less, than 
30 feet. In reliance on this statement the plain- 
tiff sunk a well to that depth, but found no 
water, and she claimed damages from the defen- 
dant. The county court judge found that the 
defendant, had made the statement recklessly, 
and tha,t he knew that the plaintiff would act 
on it. 

Held — that the statement had relation to the 
duty which the defendant owed to the plaintiff ; 

81 
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and that there was a cause of action in tort on 
the case. 

Pritty r. Child, (1905) 71 L. J. K. B. 512 ; 18 
[T. L. R. 460 — Div. Ct. 

13. Representation as to Credit — - w Writing ” — 

“ Signed by the Party to be charged therewith ” 
— ■“ Person ” — Corporation — Signature of Com - 
pang's Agent — Statute of Frauds Amendment 
Act, 1828 (9 Geo. 4, c- . 14), s. 6.] — A corporation 
formed under the Companies Acts is a “person” 
within the meaning of sect. 6 of Lord Tenterden’s 
Act (Statute of Frauds Amendment Act, 1828). 
Therefore a hanking company incorporated 
under the Companies Acts is not liable in 
damages for a statement alleged to be a mis- 
representation made by the manager of one of 
their branches, within the scope of his employ- 
ment and in their interests, with regard to the 
credit and position of a certain trading company, 
who were customers of the defendants, acting on 
the faith of which misrepresentation the plaintiff 
had incurred loss, the representation complained 
of being contained in a letter signed by the 
defendants’ manager. 

Swift v. Jewslury ((1874) L. R. 9 Q. B. 301 ; 
43 L. J. Q. B. 56 ; 22 W. R. 319 ; 30 L. T. (N.S.) 
31 — Ex. Ch.) followed. 

Hirst v. West Riding Union Banking Co., 
[1901] 2 K. B. 560 ; 70 L. J. K. B. 828 ; 49 
W. R. 715 j 85 L. T. 3 ; 17 T. L. R. 629— 

C. A. 

(b) Innocent Misrepresentation. 

14. j Executed Contract — JSo Fraud — Delay — 
Rescission.] — In the case of an executed, as dis- 
tinguished from an executory contract for the 
sale of a business, a chattel or chose in action, 
the Court will not grant rescission on the ground 
of an innocent misrepresentation. 

Fraud must be proved, and there must be no 
undue delay. 

Wilde v. Gibson ((1848) 1 H. L. C. 605— 
H. L.) ; Kennedy v. Panama , <$•{?., Mail Co. 
((1867) L. R. 2 Q. B. 580 ; 36 L. J. Q. B. 260 ; 
15 W. R. 1039 ; 17 L. T. 62— Q, B.) ; and 
Brownlie v. Campbell ((1880) 5 App. Cas. 925— 
H. L. Sc.) followed and applied. 

Seddon i\ North Eastern Salt Co., Ld., 
[1905] 1 Ch. 326; 74 L. J. Ch. 199; 53 
W. R. 232 ; 91 L. T. 793 ; 21 T. L. R. 118 — 

Joyce, J. 

15. Insurance Company— Innocent Misstate- 
ment as Age — Different Conditions in Proposal 
and Policy — Reading Documents Together — 
Acceptance of Premiums after Discovery of Mis- 
take — Affirmance of Contract .] — A lady took out 
a policy entitling her to receive a lump sum on 
attaining the age of sixty. In the proposal form 
she by error stated herself to be three years 
younger than she really was. 

The mistake when discovered was notified to 
the company, who subsequently accepted two 
annual premiums. 


that the proposal and declaration as to age 
should be the basis of the contract, and that 
any untrue statement therein should render the 
policy void and premiums forfeited. 

The policy contained a proviso for avoidance 
and forfeiture in the event of the policy having 
been obtained by wilful misrepresentation. 

Held — ( 1) that the proposal and declaration 
must be read with the policy. 

Foiohes v. Manchester and London Life Assur- 
ance and Loan Association ((1868) 8 B. & S. 
917) followed. 

(2) That, therefore, only a wulful misrepre- 
sentation would entitle the company to avoid 
the policy and forfeit the premiums. 

(3) That on discovering the- error they might 
have returned past premiums and declined to 
continue the policy, but 

(4) That, on the facts, they had elected to 
affirm the policy, and must pay the policy 
moneys upon the assured actually attaining the 
age of 60. 

Hemmings v. Sceptre Life Association, 
[Ld., [1905] 1 Oh. 365 ; 74 L. J. Ch. 231 ; 92 
L. T. 221 ; 21 T. L. R. 207— Kekewich, J. 

16. Rescission — Damages.] — Innocent mis- 
representations inducing a contract may be a 
ground of rescission, but will not found a claim 
for damages. 

Manners v. Whitehead, (1898) 1 F. 171 ; 36 
[S. L. R. 94— Ot. of Sess. 

17. Rescission — JS r o fraudulent Intention.] — A 
plaintiff claimed rescission of an agreement to 
enter into partnership with the defendant, and 
satisfied the Court that he had been induced to 
enter into such agreement by erroneous state- 
ments made by the defendant as to the profits of 
the business. 

Held — that, although the defendant had not 
fraudulently misrepresented the profits, the 
plaintiff was intended to. and did, rely upon the 
statements, and was entitled to have the agree- 
ment rescinded. 

Ferguson v. Wilson, (1905) 6 F. 779— Ct. of 

[Sess. 

18. Sanitary Condition of House — Lease — 
Rescission — Indemnity — Damages.] — The plain- 
tiffs asked for rescission of a lease on the ground 
of admittedly innocent misrepresentations and 
also an indemnity from the consequences of 
having entered into the contract. Innocent 
misrepresentations as to the sanitary condition of 
the premises had been actually made. 

Held — that to make good the consequences of 
misrepresentation was the same thing as damages, 
and damages could not be recovered for innocent 
misrepresentations ; and that the plaintiffs were 
not entitled to anything more than what they 
had paid and expended under the actual terms 
of the lease. Anything else would be damages 
pure and simple. 

The law as laid down by Bowen, L.J., in 
v. Adam ( (1886) 34 Ch. D. 582 ; 56 
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L. J. Ch. 275 ; 35 W. R. 597 ; 55 L. T. 275— 
C. A.) followed. 

Whittington v. Seale-Hayne, (1900) 82L.T 
[49 ; 16 T. L. R. 181— Farwell, J. 

18a. Sham Antiques — Silence of Vendor — Res 
ipsa loquitur.] — Per Ld. Kyllachy : The offer 
for sale by a dealer of articles appearing to 
be, but not in fact, antiques is in itself a mis- 
representation ; in such a case the seller is not 
entitled to leave the articles to speak for them- 
selves, but must displace the inference which to 
his knowledge they are calculated to suggest to 
a customer. 

Patterson v. Landsberg- and Son, (1905) 7 F. 

[675— Ct. of Sess. 

(c) Misrepresentation as to the Nature of 
Documents. 

See also title Deeds. 

19. Validity of — Misrepresentation as to Con- 
tents — Right to Repudiate — Mortgage .] — If a 
person knows that a deed which he is executing 
deals with a particular property, he cannot after- 
wards repudiate it on the ground that misrepre- 
sentations were made to him as to the way in 
which the deed dealt with that property. 

The defendant acted as nominee of one H., to 
whom he was managing clerk, in respect of a 
certain building estate at E. On his leaving H.’s 
service, the latter asked him to execute certain 
deeds, saying that they were deeds transferring 
the E. estate to himself ; in fact, one of them was 
a mortgage from the defendant to W., and con- 
tained the usual covenant to pay principal and 
interest. To an action by W.’s assignee, the 
defendant pleaded that the deed was not his 
deed by reason of the misrepresentation as to its 
contents. 

Held — that he was liable on the covenant. 

National Provincial Bank of England v. 
Jackson ( (1886) 33 Ch. D. 1 ; 55 L. T. 458 ; 34 
W. R. 597— C. A.) followed. 

Foster v, Mackinnon ( (1869) L. R. 4. C. P. 701 ; 
38 L. J. C. P. 310 ; 20 L. T.887 ; 17 W. R. 1105) 
distinguished. 

Decision of Warrington, J. ([1907] 1 Ch. 537 ; 
76 L. J. Ch. 346) affirmed. 

Ho watson v. Webb, [1908] 1 Ch. 1 ; 77 L. J. 

[Ch. 32 ; 97 L. T. 730 ; W. N. 211 ; 52 Sol. 

Jo. 11— C. A. 

20. Validity of — Misrepresentation as to 
Nature and Character of Deed.] — A married 
woman was induced by her husband’s misrepre- 
sentations to execute a deed by which in fact she 
mortgaged her reversionary interest in a sum of 
money and covenanted to repay the sum advanced 
upon mortgage with interest. The money was 
advanced to her husband, and she did not receive 
any part of it. When she executed the deed, her 
husband asked her “to sign a paper ” because it 
might make things easier for him in case he 
should require any money later, and she signed 


| the document. Nothing was said about her 
j becoming liable to repay any money her husband 
j had. In an action against her for foreclosure 
and to recover the sum advanced with interest 
upon her covenant to pay, the judge found that 
she understood that she was signing a document 
in the nature of a power of attorney to enable 
her husband to raise money at some future time, 
and if necessity arose to create some charge upon 
her reversionary interest ; that the document 
which she signed was of a different nature and 
character from that which she thought she was 
signing ; and that she had no idea that the 
document created an immediate mortgage of her 
reversionary interest or contained a covenant by 
her to repay the advance, nor had she any in- 
tention to execute any document imposing a 
personal liability on herself. 

Held — that the deed was not binding upon 
her, as upon the issue of non est factum the deed 
must be held not to be her deed ; and, further, 
that even if the charge on her reversionary in- 
terest was valid, the covenant to pay principal 
and interest was void. 

Ho watson v. Webb (supra) distinguished. 

Bagot v. Chapman, [1907] 2 Ch.223 ; 76 L. J. 

[Ch. 523 ; 23 T. L. R. 562— Eady, J. 

21. Fictitious Deeds — Knowledge of Third 
Party — Non-disclosure — Party to Deceit — 
Liability for Damages.'] —Though a person may 
be deceived by another with the knowledge of a 
third person, if that third person is not party to 
the deceit, and owes no legal duty or obligation 
to the person deceived, and does nothing but pre- 
serve silence, then, however morally blameworthy 
he may be in standing by and not preventing 
the deceit being carried into effect, he cannot be 
held liable in an action for damages at the 
instance of the party deceived. 

The defendant C. was well aware that he had 
been defrauded by the defendant W. by means 
of certain fictitious leases which had been mort- 
gaged to him by W. C. received notice that his 
mortgage would be paid' off by the plaintiff, w T ho 
was about to advance his money on the faith of 
the fictitious leases. In answer to the defendant 
C’s invitation, the leases were inspected, and the 
transaction was carried through. The defendant 
C. was paid off out of the plaintiff’s money and 
executed a reassignment of the so-called lease- 
hold premises as if they had had a genuine 
existence. 

Held — that the defendant C. was liable to the 
plaintiff for the damage suffered by him by reason 
of his having advanced his money. 

Marnham v. Weaver, (1899) 80 L. T. 412— 

[Romer, J, 

22. Husband and Wife — Security given by 
Wife for Husband's Debts — Security obtained by 
Wife's Trustee — Pressure — Concealment — 
Validity .] — D. f the husband of the respondent, 
was in business in Jamaica, and was in pecuniary 
difficulties and indebted to the appellants, whose 
agent in Jamaica was C. C. was an executor 
and trustee of the will of Mrs. D.’s father. Her 
father died in January, 1898, and Mrs. D. was 
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entitled to one-fifth of her father’s residuary 
estate. It was arranged that C. should have a 
security for £1,000 on Mrs. D.’s property pre- 
pared, and that D. should get her to sign it. 
Accordingly, in August, 1898, it was prepared by 
C.’s solicitors from his instructions. C. gave it 
to D. ; D. got his wife to sign it. 

Held — that it was quite impossible to uphold 
the security given by Mrs. D., as it was open to 
the double objection of having been obtained by 
a trustee from his cestui gue trust by pressure 
through her husband, and without independent 
advice, and of having been obtained from his 
wife by pressure and concealment of material 
, facts ; that the document was very different 
from what Mrs. D. supposed it to be, and was a 
document of the true nature of which she had no 
conception : that it was impossible to hold that 
C. or the appellants were unaffected by such 
pressure and ignorance, as they left everything 
to D., and must therefore abide the conse- 
quences. 

Turnbull & Co. r. Duval, [1902] A. C. 429 ; 

[71 L. J. P. 0. 84 ; 87 L. T. 154 ; 18 T. L. E. 

521— P. C. 

23. Insurance Company — Policy — So Insur- 
able Interest — Innocent Misrepresentation by 
Agent as to Validity of Policy — Recovery of 
Premiums paid on Void Policy — Life Assurance 
Act , 1774 (14 Geo. 3, c . 48), s. 1 — Gaming Act , 
1845 (8 & 9 Viet. c. 109), a*. 18.]— Where a con- 
tract has been entered into through an innocent 
misrepresentation, the person on whose behalf it 
is made is not entitled to retain the money paid 
by the other party. 

The respondent, a collier, effected through an 
agent of the appellant company an insurance on 
a life in which the respondent had no insurable 
interest. The justices found that the agent 
knew this and yet informed the respondent that 
the policy would be “ all right ” and the money 
would be paid on the death of the assured. The 
respondent effected the assurance relying on this 
statement. The respondent, having been advised 
that the policy was bad, as he bad no insurable 
interest, claimed the return of the premiums. 
The justices held that the respondent was entitled 
to the return of the premiums. 

Held — that the man with whom the respon- 
dent negotiated was skilled in insurance matters 
and any statement made by him would be justly 
relied upon ; that there was evidence on which 
the justices could come to the conclusion that the 
representatiori led the respondent to believe that j 
the policy would be valid and effective in law ; ' 
and that the justices were right. 

Decision of Div. Ot. ((1902) IS T. L. E. 
425) affirmed. 

British W orkman’s and General Assurance 

[Co;, Ld. i\ Cunlippe, (1902) 18 T, L. E. 502 

• — G.A, 

24. Mortgagors Signature obtained by his 
Solicitor's Fraud,'] — K. who was not a man of 


signed a deed which E. advised him was neces- 
sary. The deed was a mortgage. E. applied 
the mortgage money to his own uses, paid interest 
on the mortgage to the mortgagees for some time, 
and then absconded. K. brought an action to 
obtain a declaration that the mortgage was 
void. 

Held — that K.’s recollection of the circum- 
stance of the execution of the deed was an 
absolute blank ; he never meant to execute a 
mortgage ; he was never told that the true effect 
of the deed was a mortgage ; he had absolute 
confidence in E. and executed any deed relating 
to his property that E. put before him, but K. 
knew that he was doing something with his 
property when the deed was put before him. 
Therefore the mortgage was a valid deed as 
against K. in the hands of the mortgagees. 

King Smith, [1900] 2 Ch. 425 ; 69 L. J. Ch. 

[598 ; 83 L. T. 815 ; 16 T. L. E. 410— 

FarweE, J. 


MISTAKE. 

And see Arbitration, 17, 30 ; Auctions, 
11, 12, 14; Bankers, 39; Bank- 
ruptcy, 203 ; Wills, 67-89. 

1. Cablegrams — Mistake — Parties not at One 
— Onus probandi.] — Falck, the plaintiff and 
appellant, was a shipowner residing in Norway. 
Williams, the respondent, was a shipbroker in 
Sydney, New South Wales. Bueh was a ship- 
broker and chartering agent at Stavanger, in 
Norway. Falck did a good deal of business with 
Williams. Buck and Williams corresponded by 
means of a telegraphic code, or rather a combina- 
tion of two codes arranged between them. Falck 
sued Williams for breach of a contract of affreight- 
ment to load the Semiramis with a cargo of 
copra, in Fiji, for delivery in ihe United Kingdom 
or some port in Europe. 

Williams understood the proposal made to him 
to be a proposal for carriage of a cargo of shale 
to be loaded at Sydney and delivered at Barce- 
lona, and he accepted the proposal under this 
impression. Both parties acted in good faith , and 
the mistake was unintentional. 

Held — that it was the duty of the appellant, 
as plaintiff, to make out that the construction 
he put upon Buch’s telegram was the true one, 
and that be must fail if the message was 
ambiguous — as it was in fact. If the respondent 
had been maintaining his construction as plain- 
tiff he would equally have failed. It was not 
for the Court to determine what was the true 
construction to be put on Buch’s telegram. 

Falck i\ Williams, [1900] A. C. 176 ; 69 L. J. 

[p. c. 17— p. c. 

2. Mistahe as to Law — Compromise — Setting 
aside — Bona fides.] — A compromise will not be 
set aside merely because one party to it put 
forward a claim which was in law incapable of 
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being supported, if it was put forward in good' 
faith. 

Holsworthy Urban District Council v. 
Holsworthy Bural District Council, 
1907] 2 Oh. G2 ; 76 L. J. Ch. 3S9 ; 71 J. P. 

330; 23 T. L. B. 452; 5 L. Gr. B. 791 — 
Warrington, J. 

3. Money credited by Plaintiff’s Mistake to 
Defendant m an Action — Receipt in full given 
by Plaintiff- — Defendant's Mala fides — Recovery 
of Money credited as Money had and received .] 
— An allowance in account made by a plaintiff 
to a defendant under a mistake of fact which 
was known to the defendant, and of which he 
unfairly took advantage, entitles the plaintiff 
to recover the amount of that account from the 
defendant as money had and received by him to 
their use. 

In general a plaintiff who has given the defen- 
dant in an action credit for a sum on account 
and been paid after writ, cannot be allowed to 
re-open the matter either by suing afresh upon 
the same cause of action or by suing for the 
amount for which he wrongly* gave credit as 
money had and received to his use. There must, 
however, be bond fides on the part of the party 
who has got the benefit of his opponent’s payment 
in order to bring the principle enunciated into 
force. Therefore, if the person enforcing a pay- 
ment under legal process has therein taken an 
unfair advantage or acted unconscientiously, 
knowing that he had no right to the money, the 
principle may not prevent the defendant from 
recovering the money back. A similar limitation 
applies to the converse case where the plaintiff 
has on the face of the writ credited the defendant 
with the payment of a sum of money on account 
which the defendant must have known to have 
been so credited by a mistake on the plaintiff’s 
part. 

Ward & Co. i*. Wallis, [1900] 1 Q. B. 675 ; 69 
' [L. J. Q. B. 423 ; 82 L. T. 261 ; 16 T. L. B. 

193 — Kennedy, J. 

4 . Money paid in Mistake of Fact — Liability 
to Refund.] — Whatever may be the true position 
of the defendant, in an action brought to recover 
money paid to him in mistake of fact, he is liable 
to refund it if it be established that he dealt as 
a principal with the person who paid it to him. 

Whether he will be liable if he dealt as an 
agent' with such a person will depend upon 
whether, before the mistake is discovered, he has 
paid over the money he received to his principal, 
or has settled such an account with his principal 
as amounts to payment, or has done something 
which has so prejudiced his position that it would 
be inequitable to require him to refund. 

Kleinwort, Sons & Co. r. Dunlop Bubber 

[Co., (1907) 97 L. T. 263 ; 23 T. L. B. 696 
- — H. L. (E.). 

5. Money paid under Mistake of Fact — Paid 
to Agent — Accounted for to Principal — Recovery . ] 
— A trader paid to a railway company a lump sum 
as a“ through charge ” for the carriage of goods 
over their own line and over that of another 
company with whom the contract of carriage 


| had been made. The recipient company accounted 
for such money to the contracting company. 

The trader, discovering subsequently that an 
overcharge had ("as he alleged been made), claimed 
to recover a portion of the charge from the 
recipient company. 

Held — that he could not do so, since the 
money had been received by innocent agents and 
settled for in account with their principals before 
complaint made, and that this principle applied 
also to the share due (as between the companies) 
to the recipient company, for there had been 
a lump sum payment under a contract to which 
such company was not a party. 

Taylor v. Metropolitan By. Co., [1906] 2 

[K. B. 55 ; 75 L. J. K. B. 735 ; 95 L. T. 149 ; 

22 T. L. E. 479— Div. Ct. 


6. Money Paid under Mistake of Fact — Rates 
for Supply of Water — Over-payment — Voluntary 
Payment — Grand Junction Waterworks Act , 

| 1856 (19 & 20 Viet. c. exvi.), s . 4.] — The plaintiff, 

! who occupied, as assignee of a sub-lessee, a house 
! on the estate of the Bishop of London, was on 
; that account entitled, under the water Com- 
pany’s special Act, to a supply of water at a 
lower rate than the occupiers of houses not on 
that estate were liable to pay. The plaintiff for 
years paid water rates on the highest scale, 
neither he nor the water company knowing that 
his house was on that estate — a fact not apparent 
on the face of his assignment. In an action to 
recover back the sums so overpaid, 

Held — that the payments were not voluntary 
payments ; that they were made under a mistake 
of fact ; and that therefore they were recoverable 
back. 

Meadows v. Grand Junction Waterworks 
[Co., (1905) 69 J. P. 255 ; 21 T. L. B. 538 ; 3 
" ' ' ' L. G. B. 910— Div. Ct. 


7. Money paid under a Mistake of Fact to 
Bankers — Credited by Bank to PrineijmVs 
Account — Recovery of Money so paid from the 
Bank — Position of Bankers.] — The plaintiffs 
owed to K. & Co. two sums of money, which 
had been assigned by K. & Co., the one to B., 
and the other to the defendants. By an error 
both sums were paid to the defendants, who 
thereupon credited them to K. & Co.’s account 
with them, which was largely overdrawn, K. & 
Co. knew that one payment must have been made 
in error, but the defendants believed both sums 
to have been rightly paid to them. 

Held — that under the circumstances the 
plaintiffs could recover the sum erroneously paid, 
as being money received by the defendants to 
their use. The defendants could only resist such 
a claim by showing that they were merely 
intermediaries, who had passed on the money . 
before, their principal informed them of the 
mistake, whereas in fact they had received the 
money as assignees. 

Fewall v. Tomlinson ((1871) L. B. 6 C. P, 405 ; 
25 L. T. 382) followed. 

Decision of Bigham, J, (51 W. B. 541 ; 19 
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T. L. R. 427 ; 8 Com. Cas, 277) affirmed on 
different grounds. 

Continental Caoutchouc and Gutta 

[Percha Co. i\ Kleinwort Sons & Co., 

(1904) 52 W. R. 489 ; 90 L. T. 474 ; 20 T. L. R. 

403 ; 9 Com. Cas. 240— C. A. 

8. Honey qiald under Mistake of Fact — 
j Recovery — Cheque — “Certified 55 Cheque — Altera- 
tion — Forgery — Payment through Clearing-house 
— Liability for Loss — Delay.’] — A customer of 
the respondent bank drew a cheque upon that 
bank for five dollars, and had the cheque certified 
by, the bank as good. The customer thereupon 
inserted the word “ hundred ” after the “five” 
and paid the cheque so altered into the appellant 
bank and opened an account there, and he drew 
against the amount which was placed to his 
credit. The appellant bank presented the cheque 
through the clearing-house, and it was paid by 
the respondent bank. The next day the respon- 
dent bank discovered the fraud, and claimed 
repayment of 495 dollars from the appellant bank. 
It was proved that certified cheques, apparently 
in order and presented through the clearing-house, 
were* paid by bankers as a matter of course, and 
it was not usual for bankers to turn to their 
customers’ account on the day of presentment to 
see whether there was anything wrong before 
passing the cheques, but it was usual to check the 
returns with the customers’ account the next day. 

Held — that the respondent bank was entitled 
to recover the 495 dollars as money paid under a 
mistake of fact. 

Felly v. Solari ((1841) 9 M. & W. 54 ; 11 L. J. 
Ex. 10) followed. 

Decision of the Supreme Court of Canada (31 
Can. Sup. Ct. Rep. 844) affirmed. 

Imperial Bank of Canada t\ Bank of 

[Hamilton, [1903] A. C. 49 ;72 L. J. P. C.l; 

51 W. R. 289 ; 87 L. T. 457 ; 19 T. L. R. 56— 

P. C. 

9. Mutual Mistake — . Agreement to Assign j 
Policy on Life of a Third Person — Assured in 
fact Dead at Date of Agreement — Knowledge or 
Suspicion of one Party before Assignment — j 
Assignment Set Aside.] — Plaintiffs agreed to sell ! 
to defendants a policy on the life of D., whom ! 
they both believed to be alive. D. was in fact 
dead at the time, and defendants had reason to 
suspect the fact ; but allowed plaintiffs to execute 
the formal assignment, without informing them 
of the fact. 

■ Held — that the material date was the date of 
the contract; that both parties contracted on the 
bgsis of D. being alive, and therefore at law (apart 
from equity) the contract could not be enforced ; 
that the defendants by improperly taking the 
assignment could not improve their position ; 
and that the assignment must be set aside. 

Decision of Rekewich, J., ([1908] 1 Ch. 453 ; 
72 L. J. Ch. 223 ; 51 W. R. 394 ; 88 L. T. 12 ; 19 
T. L. R. 162) affirmed. 

. Scott v. Coulson, [1903] 2 Ch. 249 ; 72 L. J. 

[Ch. 600; 19 T. L. R. 440— C. A. 

10 . Mutual Mistake — Loan of Money — Interest 


— Auditor ignorant of this — Account.] — A. T. 
advanced a loan to J. C. at a certain rate of 
interest and a percentage of the net profits of 
J. C.’s business. Both contemplated and intended 
that the audit of the books should be made by 
an accountant who knew not that as between 
them his audit was to be final and conclusive. 
Throughout the period during which audits were 
made by the auditor, the parties understood 
and believed that the auditor knew this. The 
auditor, however, was ignorant of it, and, had he 
known it, he would have audited the books some- 
what differently. 

Held — that the auditor had not made the 
audit contemplated by the parties, and that a 
new account must be taken. 

Teacher v. Calder, [1899] A. C. 451— H. L. 

[(So.) 

11. Tender and Acceptance — Withdrawal by 
Contractor on Ground of Mistake — Preach of 
Contract — Damages.] — The defendants, in 
answer to advertisements of the plaintiffs, 
tendered for a supply of coal for a period of 
one year, and the plaintiffs duly accepted the 
tender in the form prescribed by the Local 
Government Board. On hearing of the accept- 
ance the defendants withdrew their tender, on 
the ground that the price stated therein was so 
stated by mistake. The plaintiffs bought coal 
elsewhere at a higher price and sued the defen- 
dants for the difference. 

Held — that the tender and acceptance, in the 
form prescribed by the Local Government Board, 
constituted a complete contract, that the defen- 
dants were not entitled to withdraw their tender 
after such acceptance, and that, in the absence 
of evidence of inala fides , the plaintiffs were 
entitled to hold the defendants to the terms of 
such contract. 

Islington Union r. Brentnall and Cleland 

[(1907) 71 J. P. 407 ; 5 L. G. R. 1219 — 

Div. Ct, 
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1. Arrears of Dividends — Interest thereon — 
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that certain parties were entitled to be refunded 
certain moneys with six years’ arrears of the 
dividends accrued thereon, the parties claimed 
to be entitled to interest on the dividends so 
directed to be refunded. 

Held, following SiUistone and Haigh Moor 
Coal Co. v. Meg, [1900] 1 Ch. 167, infra , that 
it would be contrary to the practice of the Court 
to allow anything in the nature of compound 
interest, and, therefore, that the claim to interest 
on the dividends must be disallowed. 

In ee Magheramorne’s (Lord) Estate : 

[Hogg r. Hogg, [1901] W. H. 152 ; 36 L. J. 

N. C. 377 ; 111 L. T. Jour. 275 — Byrne, J. 

2. Company in Liquidation — Sale by Liqui- 
dator to himself-— Sale Set Aside — Interest on 
Rents and Profits."] — Where the sale of an under- 
taking of a company effected by its liquidator, 
nominally to another company, but really to him- 
self, had been set aside on the ground of fraud, 
and the re-transfer of the undertaking to the 
original company had been ordered : — 

Held — that the liquidator, being in a fiduciary 
capacity, should repay the rents and profits which 
had accrued, but that he was not to be charged 
with interest on the same. 

Silkstone and Haigh Moor Coal Co. i\ Edey, 

[1900] 1 Ch. 167 ; 69 L. J. Ch. 73 ; 48 W. R. 

137 — Stirling, J. 

3. Tradesman's Account — Interest — Implied 
Agreement by Customer to Pay.] — During a 
period of ten years a tradesman had delivered to 
a customer, since deceased, a yearly account, in 
which it was stated that interest would be 
charged on all sums due for more than three 
years. The customer never objected to the 
charge, and had from time to time made pay- 
ments on account generally. 

Held — that the reasonable inference from the 
facts was that the deceased dealt with the trades- 
man on the footing that he was to pay him 
interest after the lapse of three years, and that 
the tradesman was entitled to prove against the 
deceased’s estate for interest on that footing. 

Decision of Cozens-Hardy, J. reversed. 

In re Anglesey (Marquis of), Willmot v. 

[GARDNER, [1901] 2 Ch. 54S ; TO L. J. Ch. 

810 ; 49 W. R. 708 ; 85 L. T. 175— C. A. 

II. LOANS BY MONEY-LENDERS. 

And see titles Bills of Sale, No. 3; 

Evidence. 

(a) Bargains with Expectant Heirs. 

4. Doctrine of Court of Chancery with respect 
to Bargains with Expectant Heirs — Loan to 
Farmer.] — The authorities as to the doctrine of 
the Court of Chancery with respect to bargains 
with expectant heirs have no application to a 
case of a loan by a money-lender to a farmer. 

Gordon r. Fowler, (1901) 17 T. L. R. 243— 


(b) Concealment of Identity. 

5. Loan of Money — Concealment of Identity of 
Lender — Materiality — Right of Borrower to 
repud iate.] — The plaintiff, a money-lender, whose 
reputation was such that the defendant would 
not have dealt with him, by fraudulently con- 
cealing his identity induced the defendant to 

j borrow money from him. On discovering the 
plaintiff’s fraud the defendant, within a reason- 
able time, repudiated the contract. 

Held — that he was entitled so to do, tne fraud 
being material to the inducement which brought 
about the contract. 

Gordon v. Street, [1899] 2 Q. B. 641 ; 69 L. J. 

[Q. B. 45 ; 48 W. R. 158 ; 81 L. T. 237 ; 15 
T. L. R. 445-C. A. 

6. Loan of Money — Concealment of Identity of 
Lender — Borrower's right to Repudiate.] — O’K. 
borrowed £135 from a money-lender whose real 
name was L., but who on the occasion of the loan 
described himself as carrying on business as C. 
O’K. passed his promissory note, payable to 0. 
for £200, whereof £65 represented interest on 
the loan. The loan was repayable by four 
instalments of £50 each, with the condition that 
upon default in payment of any one instalment 
the entire balance then due on foot of the note 
was to become payable at once. O’K. made 
default in payment of the third instalment, 
whereupon an action was brought against him by 
L., trading as C., for £100, being the amount of 
the two remaining instalments. Upon motion 
for final judgment, it appeared that O’K. must 
have been aware that C. was trading under a 
fictitious name, although he swore that he did 
not know that the real lender was L. He 
further swore that he would not have borrowed , 
the money if he had known that the real lender 
was L., whom he knew to be an exacting money- 
lender. 

Held — that O’ K . should he at liberty to defend 
the action on the terms of lodging in Court | 
within a week the balance due of the principal j 
sum advanced with interest at 5 per cent., to 
abide the further order of the Court, the costs of 
both parties in that event to be costs in the 
cause, but in default of so doing the plaintiff 
should have judgment with costs. ' 

Gordon v. Street ([1899] 2 Q. B. 641 ; 69 L. J. 

Q. B. 45 ; 48 W. R. 158 ; 81 L. T. 237 ; 15 T. L. 

R. 445 — C. A., supra) followed. 

Levin v. O’Keefe, 1 1900] 2 Ir. R. 628 — Q. B. 

[Div. ; 

HI. THE MONEY-LENDERS ACT, 1900. 

(a) Scope of Act. 

7. il Business not having for its primary object 
the Lending of Money ” — Money-lenders Act , 1900 
(63 & 64 Yict. c. 51), s . 6 (d).]— The plaintiff 
carried on business for many years as an art 
dealer, and as an incident thereof he frequently 
took bills from his customers in payment of the 
amounts due from them . In 1 903 he retired from 
business and sold off his stock, and he took bills 
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for a large portion of the purchase-money. After 
his retirement he carried on business as an art 
valuer and adviser, and he assisted two businesses 
in which be was largely interested by discounting 
bills of the customers of those businesses, or 
taking hills for the interest due to him on deben- 
tures in one of those businesses. He also assisted 
old friends and persons with whom he had been 
connected in business, about ten in all, by 
discounting bills for them. 

Held — that the plaintiff did not, either before 
or after his retirement from the business of an 
art dealer, carry on business as a “ money-lender ” 
within the meaning of sect. 6 of the Money- 
lenders Act, 1900. 

Litchfield v. Dreyfus, [1906] 1 K. B. 584 ; 

[75 L. J. K. B. 447 ; 22 T. L. ft. 385— 

Farwell, J. 

8. Contract for Loan made Abroad — Contract 
intended to he performed Abroad — Jurisdiction 
of Court in England — Money-lenders Act (63 & 
64 Viet. c. 51), s . 1.-]— Sect. 1 of the Money- 
lenders Act, 1900, does not apply to a contract 
for a loan made and intended to be performed 
abroad. 

It does not therefore apply to a loan made in 
India by an Indian firm to an officer stationed 
there, the loan to be repaid in Bombay, even 
though the officer returns to England before 
repayment. 

Shrichand & Co. r. Lacon, (1906) 22 T. L. R. 

[245 — Ridley, 3. 

9. J Relief- — Construction — “ Harsh and Uncon - 
sdonable ” — Judgment not Conclusive — 63 & 64 
Viet. c. 51, s. 1.] — The Money-lenders Act, 1900, 
was not intended to be merely declaratory of the 
existing law. It enables a Court to re-open a 
transaction on the ground of excessive interest 
or charges, if the transaction is “ harsh and un- 
conscionable, or is otherwise such that a Court 
of Equity would give ielief.” 

Upon the true construction of these words it 
is not necessary that the transaction should be 
of such a nature that a Court of Equity would 
give relief : it is sufficient, if it be “ harsh and 
unconscionable,” these words not being limited 
in any way by the succeeding clause. 

The Bankruptcy Court can give relief under 
sect. 1 (3), even though the debtor has allowed 
judgment to go against him without asking for 
relief in the action. 

b re a Debtor, Ex parte the Debtor, 

[1908] 1 K. B. 705 ; 72 L. 3. K. B. 382 ; 51 

W. R, 370 ; 88 L. T. 401 ; 19 T. L. R. 288 ; 10 
Manson, 130 — C. A. 

(h) Registration. 

■ 10. Carrying on other Easiness — * Ze7iding 
Money in the Course of that Business — Surveyor 
and Valuer (63 & 64 Viet. c. 51), ss. 2, 6.]— 
The ^ plaintiff , who earned on business as an 
auctioneer, surveyor, and valuer, was in the 
habit of advancing money upon bills of sale to 
any person, against whom there was no personal 


objection, where the security was sufficient, 
charging 1 5 per cent, interest. He did so because 
by that means he obtained a valuation fee 
in the first instance, and the business brought 
him into contact with a class of persons from 
whom he got other business. He never lent 
money on personal security. 

Held — that the plaintiff carried on a bond 
fide business not having for its primary object 
the lending of money, in the course of which 
and for the purposes whereof he lent money 
within the meaning of 6 ($) of the Money- 
lenders Act, 1900, and that therefore he did not 
require to be registered as a money-lender. 

Eurber r. Fieldings, Ld., (1907) 23 T. L. R. 

[ 362 — Phillimore, J, 

11. Contract without being Registered — Pro- 
hibited Act — Illegal Contract — Money-lenders 
Act , 1900 (63 & 64 Viet. u. 51), ss. 1, 2.]— Where 
a statute imposes a penalty for doing or omitting 
to do some act, not merely for revenue purposes, 
but partly or wholly for the public benefit, such 
act or omission must he regarded as illegal. 

Therefore, if a money-lender who ought to be 
registered under sect. 2 of the Money-lenders 
Act, 1900, is not registered, and yet enters into 
an agreement with or takes any security from a 
borrower, his contract is illegal and unenforceable. 

In such a case the transaction cannot he 
reopened under the provisions of the statute. 

Victorian Daylesford Syndicate v. Dott, 

[1905] 2 Ch. 624 ; 74 L. J. Ch. 673 ; 21 

T. L. R. 742 ; 54 W. R. 231 ; 93 L. T. 627— 

Buckley, J. 

12. Contract without being Registered — Pro- 
hibited Act — Illegal Contract — Money-lenders 
Act , 1900 (63 & 64 Viet, c. 51), ss. 1, 2.]— Where 
a statute imposes a penalty fordoing or omitting 
to do some act, not merely for revenue purposes, 
but partly or wholly for the public benefit, such 
act or omission must be regarded as illegal. 

Therefore, if a money-lender who ought to be 
registered under sect. 2 of the Money-lenders 
Act, 1900, is not registered, and yet enters into 
an agreement with or takes any security from a 
borrower, his contract is illegal and unenforce- 
able, but the borrower can recover any securities 
given by him 

Victorian Daylesford Syndicate v. Dott ([1905] 
2 Ch. 624 ; 74 L. J. Ch. 673 ; 21 T. L. R. 742— 
Buckley, J. supra ) approved. 

Decision of Kekewich, J. (53 W. R. 678 ; 92 
L. T. 822 ; 21 T. L. R. 491) affirmed. 

Bonnard v. Dott, [1906] 1 Ch. 740 ; 75 L. J. 

[Ch. 446 ; 94 L. T. 656 ; 22 T. L. R. 399— C. A. 

And see No. 16, infra. 

13. Money-lender not Registered — Recovery of 
Property by Borrower — Equitable Relief — Doing 
Equity — Money-lenders Act , 1900 (63 & 64 Viet. 
c. 51), s . 2, subs . 1.] — Where a transaction of 
loan and security is rendered illegal by reason of 
the money-lender not being registered under the 
Act, and the borrower claims equitable relief, the 
Court will only order his security to be handed 
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back to him upon his repaying to the money- 
lender the amount borrowed. 

Lodge v. National Union Investment Co., 

[1907] 1 Ch. 800; 70 L. J. Ch. 187; 96 L, T. 

801 ; 28 T. L. B. 187— Parker, J. 

14. Unregistered Money-Under — Action for 
obtaining a Loan by Fraud — Money-lenders Act , 
1900 (63 & 64 Viet. e. 51), s. 2, subs. 1.]— An 
unregistered money-lender can maintain an 
action to recover damages for fraudulent mis- 
representations whereby he was induced to 
advance money on loan. 

Dott v. Brickwell, (1906) 23 T. L. R. 61 — 

[Lady, J. 

(c) Reopening Transaction. 

And see Bankruptcy, 168. 

15. Interest or Charges Excessive — Transaction 
11 harsh and unconscionable ” — “ Otherwise such 
that a Court of Equity would give Belief — 
Money-lenders Act , 1900 (63 & 64 Viet. c. 51), 
s. 1.] — In order to make the Money-lenders Act, 
1900, applicable, there must be evidence to 
satisfy the Court either that the interest or that 
the charges made are excessive ; and there mu*fc 
be also evidence that the transaction is harsh 
and unconscionable, or is otherwise such that a 
Court of Equity would give relief. Excessive 
interest or charges will not of themselves suffice ; 
there must be, besides, something harsh or un- 
conscionable, or such circumstances as would 
afford ground for a claim for relief from a Court 
of Equity. 

Unless the borrower be of the class known 
as expectant heirs, the rule of equity is that 
assuming him to be of full capacity, relief will 
not be granted unless it can be shown that he 
has been overreached, tricked or deceived, and 
that the money-lender has taken an unfair and 
undue advantage of his weakness and necessities. 
Neither excess of interest nor exorbitance of 
charge will suffice unless the element of unfair 
dealing is found to have existed. 

Wilton & Co. r. Osborn, [1901] 2 K. B. 110 ; 

rro L. J. K. B. 507 ; 84 L. T. 694 ; 17 T. L. K. 

431— Ridley, J. 

Overruled by Samuel v. Hewbold , No. 23, 
infra, and probably by No. 9, supra. 

16. “ Marsh and unconscionable” — Excessive 
Bonus — Money-lenders Act , 1900 (63 & 64 Viet. 
c. 51), s. 1,] — The defendant on several occasions 
lent money to the plaintiff, a company promoter, 
taking from him by way of bonuses and for 
renewals shares in various companies in which 
he was interested. 

Held— that although having regard to the 
nature of the shares it was impossible to assess 
their value at any given date, there was ample 
evidence that the transaction was harsh and 
unconscionable, the plaintiff being absolutely 
helpless for want of money and compelled to 
accept any terms that might be offered to him. 
Bonnard r. Dott, (1905) 53 W. R. 678 ; 92 
[L. T. 822 : 21 T. L. R. 491— Kekewich, J. 

This case was before the C. A. on another 
point. See No. 12, supra. 


17. " Harsh and unconscionable *’ 'Transac- 
tion — Excessive Interest — Order 14, r. 1 — Money- 
lenders Act , 1900 (63 A 64 Viet. c. 51), 1.] — 
Where, in an action by a money-lender to recover 
money lent with interest, an application is made 
for leave to sign final judgment under Order 14, 
and it appears on the face of the transaction that 
the interest charged is excessive, the special 
jurisdiction conferred by the Money-lenders Act, 
1900, comes into operation, and the case is not 
one to which the procedure under Order 14 can 
be applied. 

Wells v. Allott, [1904] 2 K. B. 842 ; 73 L. J. 

[K. B. 1023 ; 20 T. L. R. 799 ; 53 W. R. 195 ; 

91 L. T. 749 — C. A. 

18. £< Harsh and unconscionable ” — lie pay meat 
by Monthly Instalments — Default Clause — 
“ Excessive Interest ” — Money-lenders Act. 1900 
(63 & 64 Viet. t*. 51), s. 1.]— The Court has 
jurisdiction to reopen a transaction between a 
borrower and a money-lender where by reason 
of a term of the bargain, well understood by the 
lender, but not by the borrower, the rate of 
interest is considerably increased in the event of 
default in repayment of any instalment beyond 
that contemplated by the bon-ower. 

Levene v . Greenwood, (1904) 20 T. L. R. 389 

[ — Channel!, J. 

19. 14 Harsh and unconscionable ” Transaction 
— Default Clause not understood by Borrower — 
Excessive Interest — Transaction Reopened — 
Money-lenders Act , 1900 (63 & 64 Viet. c. 51), 
s. 1.] — In response to an advertisement by a 
registered money-lender a farmer borrowed 
money. The advertisement made no reference 
to a “default clause,” and spoke merely of “ re- 
payment by easy instalments.” 

The promissory note given by the farmer in- 
fact contained a “ default clause,” the effect of 
which was not, as the Court believed, understood 
by him. The rate of interest was also excessive. 

Held, without deciding whether excessive 
interest alone is sufficient evidence that a trans- 
action is harsh and unconscionable, that the 
insertion of the “ default clause” was under the 
circumstances sufficient, and that the transaction 
must be reopened. 

Levene v. Greenwood ( (1904) 20 T. L. R. 389 
— Channell, J., supra) followed. 

Wells v . Joyce, [1905] 2 Ir, R. 134— O’Brien 

[L. C. J* 

20. “ Harsh and unconscionable ” — u Excessive 
Interest ” — Money-lenders Act, 1900 (63 & 64 
Viet. c. 51), s. i.] — In determining whether a 
money-lender’s conduct has been “ harsh and 
unconscionable ” the Court must in every case 
consider the various circumstances under which 
a loan has been effected, and the terms of the 
loan, e.g ., the rate of interest and the risk. 

A widow who was being pressed by other 
money-lenders and had the sheriff in possession 
of her furniture under a fi. fa ., but was in a 
really sound financial position, having a large 
income from settled property and an insurable 
life, borrowed money from the defendant without 
consulting a solicitor. 
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He arranged for her a loan of £1,000, charging 
£50 for so doing, but she allowed the scheme to 
fall through. He then persuaded her to agree to 
pay him a further sum of £100 for adjusting her 
affairs. Finally, he discounted for her a bill for 
£250, and also lent her £314 on mortgage. 

Held — that for him to charge 20 per cent, 
interest on the mortgage debt and £30 for 
discounting the bill was unconscionable, and 
that he ought to be allowed only 5 per cent, on 
his advances, especially in view of the fact that 
he was also getting £150 in respect of the earlier 
transactions, against which relief could not be 
given. 

Poncione v. Higgins, (1905) 21 T. L. B. li- 

fe. A. 

21. “ Excessi re Interest ” — “ Harsh and un- 
conscionable” Transaction — Free and voluntewy 
Agreement — Money-lenders Act 1 1900 (63 & o4 
Viet. c. 51), s. 1 (1).] — Transaction reopened 
under sect. 1, sub-sect. 1, of the Money-lenders 
Act, 1900, upon the ground that the interest 
charged was excessive, and the transaction was 
harsh and unconscionable, the borrower being at 
the time in such a position that his agreement to 
repay was no guide as to what was a reasonable 
rate of interest to be charged. 

The transaction was opened after payment 
of the amount had been made under pressure of 
a writ of summons in an action. 

Samuel v. Bell, (1905) 22 T. L. B. 118— 

[Channell, J. 

22. “Harsh and unconscionable” — “Excessive 
Interest ” — Security — Money-lenders Act , 1900 
(63 & 64 Viet. c. 51), s. 1.]— -A lady having a free 
income of over £600 per annum was in temporary, 
but as she thought urgent, need of money. Her 
own solicitors were negotiating for a loan at 5 
per cent., but she was induced by a casual 
acquaintance to drop this idea. The same person 
persuaded her to negotiate with the defendant, 
against her solicitors’ advice. 

The defendant lent her £1,000 at 45 per cent., 
for six months, and gave the introducer a fee of 
£50. Subsequently she was able, through her 
solicitors, to borrow £2.500 at only 5| per cent, 
to pay off defendant’s loan. 

Held — that having regard to the security 
obtained by the defendant and all the circum- 
stances of the case, the defendant must be 
content with interest at 10 per cent., and must 
pay the costs of the action instituted to reopen 
the transaction. 

Decision of Joyce, J. (93 L. T. 49 ; 21 T. L, B. 
553) affirmed. 

Part r. Bond, (1906) 94 L. T. 490 ; 22 T. L. B. 

J253 — C. A. 

23. “Harsh and unconscionable”* — 11 Other arise 
such that a Court of Equity mould give Belief ” — 
Excessive Interest — Money-lenders Act , 1900 (63 
& 64 Viet, c. 51), s. 1, sub-s. 1.]— Under sect. 1, 
sub-sect. 1, of the Money-lenders Act, 1900, the 
Comb may reopen a transaction of loan if it is 
satisfied that the interest charged in respect of 


the sum lent is excessive, or that the amounts 
charged for expenses, inquiries, fines, bonus, 
premium, renewals, or other charges are excessive, 
and that the transaction is harsh and uncon- 
scionable, even though it is not such that a 
Court of Equity would before the Act have given 
relief. The words “ harsh and unconscionable” 
are an alternative condition distinct from the 
condition that the transaction must be “ such 
that a Court of Equity would give relief.” 

The rate of interest charged upon a loan may 
be so excessive as of itself, if unexplained, to- 
show that the transaction is harsh and uncon- 
scionable. 

The fact that a money-lender’s agent receives 
commissions from both sides, and is in effect a 
partner of the lender, renders the transaction 
liable to be impeached for fraud apart from the 
Act of 1900. 

Wilton $ Co. v. Osborne ([1901] 2 K. B. 110 ; 
70 L. J. K. B. 507 ; 84 L. T. 684 ; 17 T. L. B. 
431~Bidley, J., No. 15, supra') overruled. 

In re A Debtor ([1903] 1 K. B. 795 ; 72 L. J. 
K. B. 382 ; 51 W. B. 370 ; 88 L. T. 401 ; 19 
T. L. B. 288; 10 Manson, 130— C. A., No. 9, 
supra) approved. 

Decision of C. A. (Saunders v. Kewbold') 
([1905] 1 Ch. 260 ; 74 L. J. Ch. 120 ; 53 W. B. 
162 ; 92 L. T. 67 ; 21 T. L. B. 104) affirmed. 

Samuel and Another v. Newbold, [1906] 

[A. C. 461 ; 75 L. J. Ch. 705 ; 95 L. T. 209 ; 22 
T. L. B. 703— H. L. (E.). 

24. “Excessive Interest ” — “Harsh and un- 
conscionable” Transaction — Default Clause — 
Borrower understanding Transaction and Volun- 
tarily Agreeing — Money-lenders Act , 1900 (63 & 
64 Viet.* c. 51), s . 1, sub-s. 1.]— lii considering 
whether the intei’est charged on a loan is 
‘‘excessive” within the meaning of sect. 1, sub- 
sect. 1, of the Money-lenders Act. 1900, the Court 
must take into consideration the risk and all the 
circumstances, one of the circumstances being 
the fact (if such be the case) that the borrower 
thoroughly understood the transaction, and with- 
out any misrepresentation or any pressure, other 
than the mere request to pay so much interest, 
voluntarily agreed to pay the interest ; and upon 
that being proved the Court ought to find that 
i the interest which the borrower so agreed to pay 
! was reasonable and therefore not “excessive” 

| within the meaning of the Act. 

So far as the risk to the money-lender is a 
circumstance to be considered, the question to 
be considered is not what was the real risk as 
ascertained after the event has happened, but 
how the matter would present itself to the lender 
at the time of the loan with his experience of 
borrowers. 

A default clause in an agreement for the loan 
understood by the lender, but not understood 
by the borrower, under which the whole sum 
becomes due upon default in payment of one 
instalment, may render the transaction harsh 
and unconscionable as being in the nature of a 
trap. 

Carringtons, Ld. v. Smith, [1906] 1 K. B. 79 ; 

[75 L. J. K. *B. 49 ; 54 W. B. 424 ; 93 L. T. 

779 ; 22 T; L. B. 109— Channell, J 
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25. u Marsh and unconscionable ” — Excessive 
Interest-Money-lenders Act , 1900 (63 & 64 Viet. 
e. 51), ,9. -1.] — Where, in consideration of an 
advance of '£50, a promissory note for £70 was 
taken by a money-lender from a borrower, the 
£20 being for interest, and the £70 was payable 
by twenty-two weekly instalments, and upon 
default in payment of an instalment the whole 
sum was to become due, the Court re-opened the 
transaction upon the ground that the interest 
might turn out to be very excessive and the rate 
was not understood by most people. 

Levene v. TlTCHENER, (1907) 23 T. L. R. 508 

[ — Channell, J. 

26. Excessive Interest — Moneylenders Act 
1900 (63 & 64 Viet. c. 51), s. 1.] — On the facts of 
the particular case the Court refused to re-open 
a transaction, although the interest was stated 
to be 40 per cent. 

Oakes v. Greek, (1907) 23 T. L. E. 560— 

[Channell, J. 


27. “Marsh and unconscionable ” — •“ Money- 
lender ” — Jurisdiction of ** Court ” — Province of 
Jury — Money-lenders Act, 1900 (63 & 64 Viet. 
c, 51), s. 1.] — In an action to recover damages for 
trespass and conversion of the plaintiffs goods, 
which had been seized under a bill of sale, the 
question arose whether the defendants were 
money-lenders, and whether, if so, the interest 
charged and certain other charges were excessive ; 
and whether the transaction was harsh and un- 
conscionable. It was contended that those ques- 
tions, except as to whether the defendants were 
mone3 r -lenders, were for the Court and not for the 

Held (by Bucknill, J., 23 T. L. E. 157) — that 
if there was any evidence upon them, the ques- 
tions must be left to the jury. 

Held (by the C. A.) — expressing no opinion 
on that point, that the bill of sale was void as 
being given for a sum under £30, and that, 
therefore, the lender could only recover the sum 
lent and interest at a reasonable rate, viz., 5 per 
cent. 

Burton v . The Companies’ Registration 
[Agency, (1907) 23 T. L. E. 337— C. A. 

28. 11 Marsh and unconscionable ” — Excessive 
Interest — Question for J ury — Money-lenders Act, 
1900 (63 & 64 Viet. c. 51), s. 1.] — In proceedings 
to re-open a money-lending transaction under 
the Act of 1900, it is a question for the jury 
whether the transaction is harsh and uncon- 
scionable, and whether the interest is excessive. 

Burton v. Companies } Registration Agency 
((1906) 23 T. L. E. 157 — Bucknill, J. supra ) 
followed. 

Samuel i\ Pazolt, (1907) 23 T. L. E. 622— 

[Ridley, J. 
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And see Bankruptcy, 4 ; Bills of 
Sale ; Building Societies ; 
Executors, 144. 147, 149, 350 ; 
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of Actions, 17, 29-31, 44-52 ; 

Revenue, 67-71 ; Shipping, 9-16 ; 
Wills, 360-362. 

I. ACCOUNTS. 

1. Evidence — Deceased Mortgaged $ Account 
JBooh — Ad miss it) Hit g.] — The plaintiffs were the 
executors of J. H., deceased, and brought an 
action to recover principal moneys and interest 
due under a mortgage granted to the deceased of 
the barge Swiftsure , of which the defendants 
were the registered owners. It was sought on 
behalf of the plaintiffs to adduce in evidence the 
account book of the deceased, J. H. In this 
book, which was in the handwriting of the 
deceased, were entries showing that various sums 
had from time to time been received by the 
deceased from the defendants on account of the 
barge. Other entries showed that the deceased 
had made disbursements on account of repairs to 
and the up-keep of the barge. 

Held — that the items showing the receipt of 
money from time to time were clearly against 
interest and were admissible ; and that as there 
were other items in the book closely connected 
and related to the receipts which were against 
interest, then the Court might look not only at 
the entries which were against interest, but at 
the accounts of which they formed an integral 
and essential part. 

The decision of Taylor v. Withom ((1876) 3 
Ch. D, 605 f 45 L. J. Ch. 798 ; 24 W. R. 877— 
Jessel, M.R.) followed. 

Hudson v. “ Swiftsure ” (Owners of the), 
[(1900) 82 L. T. 389 ; 16 T. L. R. 275-; 9 Asp. 

M. C. 65 — Jeune, P. 

2. Date Of tailing Possession — Evidence.'] — A 
third mortgagee^ in an action to enforce his 
charge, having obtained judgment, an inquiry 
was directed to ascertain the date when the first 
mortgagee entered into possession. The first 
mortgagee admitted that he had been in posses- 
sion since 1892. The third mortgagee claimed 
that the first mortgagee must account as from 
the year 1881, when the transferor of the first 
mortgage to the present first mortgagee became 
entitled. There was evidence to show that the 
transferor, who herself took a transfer of the 
mortgage, went into possession in 1881, and the 
only evidence to rebut it was contained in the 
books Of an absconding solicitor, who had not 
been heard of since 1896. The books were in 
the possession of the 'Official Receiver, the said 
solicitor being a bankrupt. 

Held — that the books were admissible evi- 
dence, inasmuch as the entries, which it was 
fiono-ht* to save in evidence, were against the 


interest of the solicitor, whose death must be 
presumed. 

Wills v. Palmer, (1905) 53 W. R. 169— 

[Kekewich, J. 

3. Tenant for Life— Mortgagee: of Reversion — 
Foreclosure — Redemption — Repairs — Loan from 
Tenant for Life to Mortgagor — Arrears of In- 
terest — Set-ojf — Retainer — Limitation Act , 1623 
(21 Jac. 1, c. 16), and Real Property Limitation 
Act , 1833 (3 & 4 Will. 4, <?. 27), s. 42. ]— A tenant 
for life, with the duty of keeping the property in 
repair, became mortgagee of the reversion. After 
her death her executors brought an action for 
foreclosure. The mortgagor counter-claimed for 
redemption and also for damages for non-repair, 
and he was held entitled to them. The tenant 
for life had lent him a sum of money greater 
than the amount of such damages, but this debt 
was statute-barred. There were arrears of interest 
owing under the mortgage deed for more than 
six years. 

Held — that the executors of the tenant for 
life could not treat the mortgagor as having 
been repaid his damages out of the statute- 
barred debt. 

Courtenay v. Williams ( (1844) 3 Hare, 539 ; 
15 L. J. Ch. 204) discussed. 

Held, also, that, in taking the accounts 
between mortgagor and mortgagee, ail the 
arrears of interest must be brought in, and not 
merely those which had accrued within six 
years. 

Edmunds v. Waugh ((1866) L. R. 1 Eq. 418 ; 
35 L. J. Ch. 234 ; 14 W. R. 257 ; 12 Jur. (n.s.) 
326 ; 13 L. T. (N.S.) 739) and In re Marshfield 
((1887) 34 Ch. 1). 721 j 56 L. J. Ch. 599 ; 35 
W. R. 491 ; 56 L. T. 694— Ray, J.) followed. 

Dingle v. Coppen, [1899] 1 Ch. 726 ; 68 L. J. 

[Ch. 337 ; 47 W. R. 279 ; 79 L. T. 693— 

Byrne, J. 

XI. ASSIGNMENTS. 

4. Incorrect Statement in Deed as to Amount 
advanced — Right of Assignee of Mortgagee to 
rely on Statement — Constructive Notice — Convey- 
ancing Acts , 1881 (44 & 45 Viet. c. 41), s. 55, and 
1882 (45 & 46 Viet. c. 39), s. 3, subs. 1.]— Where 
in a mortgage deed the mortgagor acknowledged 
the receipt of the consideration money, but there 
was no receipt indorsed thereon, an assignee of 
the mortgagee, who had no notice, actual or 
constructive, that the full amount had not been 
advanced, was held entitled to rely upon the 
statement in the deed that the full amount had 
been advanced, and to sue the mortgagor upon 
that footing. 

Bateman and Another v. Hunt and Others, 

[1904] 2 K. B. 530 ; 73 L. J. K. B. 782 ; 52 

W. R. 609 ; 91 L. T. 331 ; 20 T. L. R. 628 

— C. A. 

5. Notice of Assignment of Share of Fund in 
Hands of Third Pa?iy — Rights of Assignee — Pur- 
chase — Intention to Imp alive Incumbrance — 
Merger.]— Where a person entitled to a charge 



'985 


MORTGAGE. 


986 


Assignments— Continued l, 

on a fund assigns his rights, and the assignee 
gives notice of the assignment to the person in 
whose hands the fund is, the fact that a payment 
out of the fund is afterwards improperly made 
to the assignor cannot affect the rights inter se 
of the parties entitled to share in the fund. 

Where there is a charge on a share in a fund 
by way of mortgage, and the charge and the 
right to receive the *share subject to the charge 
are assigned to the same person, if there is 
nothing on the face of the assignment or in the 
nature of the transaction which shows an inten- 
tion that the incumbrance shall be extinguished 
or merged, it will be held to be kept alive. 

Locking v. Parker (L. R. 8 Ch. 30) followed. 

Toulmin v. Steere (3 Mer. 210) distinguished. 

Liquidation Estates Purchase Co., Ld. r. 

[Willoughby, [1898] A. C. 321 ; 67 L. J. Ch. 

251 ; 78 L. T. 329 ; 14 T. L. R. 295 ; 16 W. R. 

589 — H. L. (E.). 


III. CONSTRUCTION AND OPERATION. 

6. General Charge — £ ‘ All my real and per- 
sonal Estate whatsoever and icheresoever ” — 
Vagueness — Public Policy.] — A charge by a man 
upon “ all my real and personal estate whatsoever 
and wheresoever, and of what nature or kind 
soever, the same may be or consist,” will not be 
void on the ground of vagueness or as offending 
against public policy, if it is possible, at the 
time when the charge is sought to be enforced, 
to construe fairly the document creating the 
chaige, and to point to the property comprised 
in it. 

In be Kelcey, Tyson i\ Kelcey, [1899] 2 Ch. 

[530 ; 68 L. J. Ch. 742 ; 48 W. R. 59 ; 81 L. T. 

354 — Kekewich, J. 


7. Mortgage by Tenant in Tail — Proviso for 
Re-conveyance to Original Uses — Estate Tail 
barred — Effect of Proviso — Fines and Recoveries 
Act , 1833* (3 & 4 Will. 4, c. 74), s. 21.]— In 
1884 A. was in possession of entailed estates as 
life tenant ; B., the first tenant in tail, was un- 
married and a lunatic ; C. was second tenant in 
tail in reversion. 

At that date C., with A.’s consent, disentailed 
his interest and resettled the estates. 

In 1893 B. had become tenant in tail in pos- 
session, and, acting by C. as his committee, he 
mortgaged the estates subject to a proviso that 
on' redemption they should be “ reconveyed by 
the mortgagees to the uses, upon the trusts, and 
with and subject to the powers and provisions ” 
of the original settlement, dated 1831. 

Held — that in, spite of the estate tail being 
.barred, the proviso in the mortgage of. 1893 was 
operative, and that the uses of the original settle- 
ment- were revived subject to the resettlement 
of 1884. 

In re Oxenden’s Estate ; Oxenden r. Chap- 
man, (1905) 74 L. J. Ch. 234 — Kekewich, J 


IV. EQUITABLE MORTGAGES. 

(a) General. 

And see title Bankers, 32-34, 38. 

8. Equitable Charge — Appropriation of 
Securities by Debtor .] — A client deposited a 
sum of money for investment with a firm of 
solicitors, who appropriated certain securities 
belonging to one of the partners, as executor of 
a late member of the firm, as security for the 
debt in circumstances which were not disclosed 
to the client until after the bankruptcy of the 
firm. 

Held — that a good equitable charge had been 
created, and that his client was not prevented 
from claiming his security, although he had 
proved as an unsecured creditor in^the bank- 
ruptcy, the proof having been made before he 
became aware of his rights. 

In re Pidcock, Penny r. Pidcock, (1907) 51 
[Sol. Jo. 574 — Joyce, J. 

9. Equitable Mortgagee — Right to receive 
Rents — Bents claimed and paid — Claim by 
'Tenant for Repayment.] — Until he has obtained 
an order of Court, an equitable mortgagee is 
not legally entitled to demand the rents of the 
mortgaged property, unless the mortgagor has 
expressly or impliedly constituted him his agent 
for the purpose. 

But a tenant cannot claim repayment of rent 
paid by him to a person who has demanded it as ; 
equitable mortgagee. 1 

Finck r. Tranter, [1905] l K. B. 427; 74 , 
[L. J. K. B. 345 ; 92 L. T. 297- Div. Ct. 

(h) By Deposit. 

10. Deposit of Shares in a Limited Company 

— Foreclosure —Personal Claim Statute-burred ; 
— Limitation Act , 1623 (21 Jac. 1, c. 16), s. 3 — 
Real Property Limitation Act , 1833 (3 A 4 
Will.* 4, c. 27), s. 34.] — One of two brothers i 
(who had carried on business in partnership, 
and were entitled to shares in a limited company, 1 
the certificates of which were deposited wit if a 
bank to secure an overdraft on a current account) j 
died in 1891, and the account was then closed, 
leaving a balance due to the bank. In 189S, no 
interest having in the meantime been paid, and 1 
no acknowledgment of the debt given, the bank ! 
sued the surviving brother and the executor of 
the deceased brother to enforce their security ; 
and, while the former defendant did not resist; 
the claim, the latter objected that the debt was 
barred by the Statute of Limitations. | 

Held — that the bank were entitled to the 
relief claimed, because there was no provision in 
any Statute of Limitations affecting the right of 
a mortgagee of personal property to enforce his 
security, and the mere fact that the personal 
claim could not be enforced did not deprive ? 
mortgagee of his right to proceed ' against tin 
property. 

London and Midland Bank v. Mitcheli 

[1899] 2 Ch. 161 ; 68 L. J. Ch. 568 ; 4 

W. R. 602 ; 81 L. T. 263 ; 15 T. L. R. 420- 

. . Stirling. * 
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11 . Deposit of Deeds — Subsequent Purchaser 
for Value ivithout Notice — Omission to require 
Production of Deeds — Gross Negligence — 
Priority, ] — Gross negligence on the part of a 
subsequent purchaser for value without notice 
will disentitle him to protection against a prior 
incumbrancer, even though there is no question 
of fraud on his part. 

A purchaser for value without notice of any 
incumbrance obtained a conveyance of the legal 
estate ia certain houses, but did not requme an 
abstract of title or production of the title deeds. 
He, by his agent, did ask where the deeds were, 
and was told, that they were in the possession of 
the vendor, but would not be delivered up as 
they related to other property. The vendor was 
never asked to produce the deeds. It was sub- 
sequently discovered by the purchaser that the 
deeds had been deposited with a prior equitable 
mortgagee. 

Held — that the purchaser had acted with 
gross carelessness, and would not be allowed to 
deprive the mortgagee of her security. 

Ratcliff 'e v. Barnard ((1871) L. R. 6 Ch. 652 ; 
40 L. J. Oh. 777 ; 19 W. R. 764) commented on. 

Decision of Romer, J. affirmed. 

Oliver v. Hinton, [1899] 2 Oh. 264 ; 68 L. J. Ch. 

[583 ; 48 W. R. 3; 81 L. T. 212; 15 T. L. R. 

450 — C. A. 

12 . Injury to Deeds — Negligence — Right to 
Damages pending Redemption — Conveyancing 
and Law of Property Act , 1881 (44 & 45 Viet. 
c. 41), s. 16, sub-s. i.] — G. deposited the title 
deeds of his premises with the bank by way of 
equitable mortgage, to secure advances made to 
him from time to time. While so deposited, the 
deeds were greatly damaged by the flooding, on 
the occasion of an exceptional rainfall, of the 
basement of the bank premises in which they 
were stored, and Dy reason of their injured 
condition G. was obliged to abandon a contem- 
plated sale of the premises. Without offering to 
redeem, G. commenced an action for damages 
against the bank for negligence in the care and 
custody of the deeds. 

Held — that until redemption, G. had no right 
of action for damages against the bank. 

There is no implied covenant on the part of a 
mortgagee to take reasonable care of the title 
deeds during the continuance of the security. 

The nature of an equitable mortgage by deposit 
of title deeds considered : per Barton, J. Brown 
v. Smell ((1853) 11 Hare, 49 ; 22 L. J. Ch. 1063 ; 
17 Jur. 708) and other cases, in which indemnity 
and compensation have been decreed to mort- 
gagors for loss of title deeds by mortgagees, are 
not founded on the hypothesis of an implied 
covenant by the mortgagee to take care of the 
deeds, but are referable to the ancient jurisdic- 
tion of Courts of Equity to give relief in cases 
-of accident. 

Hilligan and Hu gent v. National Bank, 
[[1901] 2 Ir. R. 513 — Div. Ct. 

13 . Shares — Deposit of Certificate, as Security 
for Debt — Equitable Mortgage or Pledge — Fore- 
i — A nprsrin with whom a certificate of 


shares in a limited company has been deposited 
by way of security, without any memorandum, 
is entitled to a foreclosure, as such deposit 
amounts to an equitable mortgage, or, in other 
words, to an agreement to execute a transfer 
of the shares by way of mortgage. 

Harrold v. Plenty, [1901] 2 Ch. 314 ; 70 

[L. J. Ch. 562 ; 49 W. R. 646 ; 85 L. T. 45 ; 

17 T. L. R. 545 ; 8 Mans. 304 — Cozens- 

Hardy, J. 

14. Agreement to deposit Irish Title Deeds — 
Need for Registration as an Equitable Charge — 
Subsequent Legal Mortga ge — Priority — Registry 
Act (6 Anne (Ir.), c. 2), ss. 3, 5.] — A letter to a 
bank in Ireland from one of its customers, in 
which he undertakes to deposit the title deeds of 
an Irish estate as security for an overdraft, is an 
agreement to create an equitable charge upon 
that estate, and ought to be registered as a 
conveyance under the Irish Registry Act of 
Anne. 

If it is not registered, persons who subse- 
quently, without notice of it, take a legal mort- 
gage of the estate, and register their conveyance, 
are entitled to priority. 

Decision of Irish C. A. (In re Stevenson's Estate, 
[1902] 1 Ir. R. 23) reversed. 

Fullerton and Another v. Provincial 

[Bank of Ireland, [1903] A. C. 309 ; 72 

L. J. P. C. 79 ; 89 L. T. 79 ; 52 W. R. 238— 

H. L. (Ir.). 

V. EQUITY OF REDEMPTION. 

See also Sect. XXI. Redemption. 

lb. Freeholds — Mortgagee in Possession — 
Equity of Redemption barred by Lapse of Time 
— Partial Intestacy of Mortgagee — Administra- 
trix in Possession — Devolution of PropeHy as 
Realty or Personalty,'] — A testator was entitled 
to a mortgage debt secured upon certain free- 
hold messuages and lands by a mortgage in the 
form of a trust for sale, dated May 26th, 1831. 
He went into possession till his death, in 
December, 1864. By his will he devised and 
bequeathed his residuary real and personal estate 
to his wife during widowhood, subject to certain 
annuities. Subject to those gifts he died 
intestate. After his death his widow, who did 
not many again, went into possession, and so 
remained until her death, on February loth, 
1900. The question arose whether the property 
was, for purposes of devolution from the testator, 
to be treated as realty or personalty. 

Held — that the equity of redemption had 
become barred ; and that the property devolved 
upon ■ the legal personal representative of the 
testator as personalty. 

Mach v. Longmate ((1845) 8 Beav. 420) fol- 
lowed. 

In re Lovebidge ; Drayton v. Loveridge, 

[1902] 2 Ch. 859 ; 71 L. J. Ch. 865 ; 87 L. T. 

294 ; 51 W. R. 232— Buckley, J. 

VI. FIXTURES. 

See also title Bills of Sale. 

16 . Chairs hired for Place of EnteHainment — 
Mortgage of Premises — Right of Owner of Chairs 
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fixtures — Continued. 

to remove them.] — The plaintiff let on hire to 
the occupier of certain premises a number of 
chairs for a public entertainment, the hirer to 
pay £20 a week for their use, and to have the 
option of purchasing them within three months 
for £676. The chairs were constructed on iron 
frames, each chair being separate, but so made 
as to be capable of being fastened to any other 
so as to form a row of seats. Each chair 
had two standards with holes at the feet for 
screws, and in accordance with the requirements 
of the local authority the seats were fastened by 
screws to the floor. The hirer, who did not 
exercise his option of purchase, mortgaged the 
premises to the defendants, together with all the 
fixtures. 

Held — that the chairs had never ceased to be 
chattels, and did not pass to mortgagees. 

Lyon v. London City and Midland Bank, 

[Ld., [1903] 2 K B. 135 ; 72 L. J. KB. 165 ; 

51 W. R. 400 ; 88 L. T. 392 ; 19 T. L. R. 334 

— Joyce, J. 

17. Dog Grates substituted for fixed Grates — 
Degree of Annexation — Object of Annexation — 
Improvement of Inheritance.] — Whether a thing 
is a fixture must depend on the circumstances of 
each case, and mainly on two circumstances, as 
indicating the intention, namely, the degree of 
annexation and the object of annexation. 

There were in a freehold house, which was 
the subject of a mortgage, the ordinary fixed 
grates. The mortgagor, after the mortgage, 
removed a number of these, and substituted for 
them dog grates, which were of considerable 
weight, but were not affixed in any way to the 
structure of the house. 

Held — that having regard to the character 
of the articles and the circumstances, the dog 
grates were intended to be annexed to the 
inheritance for its improvement, and to become 
part of the freehold, and were therefore fixtures. 

Decision of Bigharn, J. ((1900) 16 T. L. R. 206) 
affirmed. 

Monti v. Barnes, [1901] 1 Q. B. 205 ; 70 

[L. J. Q. B. 225 ; 47 W. E. 147 ; 83 L. T. 619 ; 

17 T. L. E. 88 — 
C. A. 

18. Power to sell Trade Fixtures separately 
from Land — Bills of Sale Act, 1854 (17 & 18 
Viet. c. 36).] — A mortgage of freehold or lease- 
hold land, whether by demise or by conveyance of 
the freehold, if it contain a power to the mort- 
gagee to sell or take possession of all or any part 
of the trade fixtures separately from the land, is 
a bill of sale as to those fixtures. 

The principle was established by Ex parte 
Daglish, In re Wilde, (1873) L. E. 8 Ch. 1072 ; 
42 L. J. Bk. 102 ; 21 W. E. 893 ; 29 L. T. (N.s.) 
168 ; and Ex parte Barclay, In re Joyce, (1874) 
L. R. 9 Oh. 576 ; 43 L. J. Bk. 137 ; 22 W. E. 60S ; 
30 L. T. (N.S.) 479. 

Johns Ware, [1899] 1 Oh. 359 ; 68 L. J. Ch. 

[155; 47 W. E. 202 ; 80 L. T. 112 ; 6 Manson, 

38 — Romer, J. 


! 19. Trade Fixtures — Machinery — Hire Pur- 

chase Agreement — Implied Licence to remove .] — 
The lessee of a factory mortgaged it, with the 
fixtures, machinery, and fittings erected thereon, 
to the defendants. Subsequently the lessee hired 
from the plaintiff, under a hire purchase agree- 
ment, certain carpenters’ machines, which were 
worked by steam power, and which were fixed to 
the land by bolts and screws to prevent them 
vibrating, and which the plaintiff knew were to 
be fitted up and used in the factory. By the 
agreement the property in the machines was to 
remain in the plaintiff until ah the hire instal- 
ments were paid, when the property was to vest 
in the hirer. The plaintiff was to be at liberty 
to determine the hiring and to retake possession 
of the machines on the happening of certain 
events. The defendants having taken possession 
of the premises under their mortgage, the plain- 
tiff on the happening of an event entitling him 
to retake possession under the agreement, by 
notice in writing determined the hiring, and 
claimed the return of the machines, which the 
defendants refused. 

Held — that the machines were so annexed to 
the land that they became fixtures and passed 
with the land to the mortgagees, and that the 
plaintiff was not entitled to retake possession. 

Hobson v. Gorringe ([1897] 1 Ch. 182 ; 66 
L. J. Ch. 114 ; 45 W. R. 356 ; 75 L. T. 611— C. A.) 
approved. 

Decision of C. A. ([1903] 1 K. B. 87; 72 
L. J. K. B. 51 ; 51 W. E. 405; 87 L. T. 640; 

19 T. L. E. 70) affirmed. 

Reynolds v. Ashby & Son, Ld., [1904] A. C. 

[466 ; 73 L. J. K. B. 946 ; 20 T. L. K. 766 ; 53 
W. E. 129 ; 91 L. T. 607— H. L. (E.). 

VII. FORECLOSURE. 

20. Concurrent Remedies — Foreclosure Action 

in Chancery Division — Second Action in King's 
Bench Division — Staying latter Action .] — A 
mortgagee brought a foreclosure action in the 
Chancery Division, and subsequently issued a : 
specially indorsed writ in the King’s Bench j 
Division for principal and interest under the ! 
mortgage deed. : 

Held — that, as in the first action the plaintiff 1 
could claim a personal order for payment, the f 
second action was improper and ought to be , 
stayed. ! 

Poulett v. Hill ([1893] 1 Ch. 277 ; 62 L. J. | 
Ch. 466 ; 41 W. E. 503 ; 6S L. T. 476— C. A.) : 
followed. 

Williams v. Hunt, [1905] 1 K. B. 512 ; 74 ! 

[L. J, K B. 364 ; 92 L. T. 192—C. A. j 

j 

21. Executrix sole Defendant — Residuary 
Legatees made Parties — Land Transfer Act, 1897 j 
(60 & 61 Viet. c. 65), s . 1, subs. 1 ; s. 2, subs* 1 ( 
— R. S. C., Ord. 16, r. 8.] — A testator after making, 
certain bequests, gave his wife an estate for life! 
(determinable on her marrying again or co-i 
habiting with another man) in the residue of his 1 
estate, with remainder over to the rector and; 

i churchwardens of a church to be administered 
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foreclosure — Continued. 

by them for the benefit of the poor of that place. 
The plaintiff had lent the testator, on the security 
of his estate, several sums amounting in the 
aggregate to about £30,000. The plaintiff 
brought an action for foreclosure. The widow 
of the testator entered an appearance as execu- 
trix, but delivered no defence on a motion for 
judgment. 

Held — that the rector and churchwardens of 
the church should be made parties. 

Watts r. Lane, (1901) 84 L. T. 144— Joyce, J. 

22. Joint Account — Payment to a Firm of 
which One of Two Joint Creditors was a Member 
— Agency — Absence of Eddence express or 
implied.]— In a foreclosure action for £4,000 
the defendant claimed to redeem for £3,000, 
contending that a payment of £1,000 to a firm 
of which one of his joint creditors was a member, 
but which firm did. not appear to have been 
authorised to act as agent in the matter, dis- 
charged the mortgage pro tanto. The plaintiffs 
claimed an account and foreclosure. 

Held — that there was a joint debt paid to 
the firm of which one of the joint creditors was 
a member ; that the payment of a private debt 
due to a member of a firm to the firm of which 
the creditor is a member, would not support a 
plea of payment in the absence of evidence, 
express or implied, that the creditor had autho- 
rised the receipt of the money by the firm as his 
agents ; and that the plaintiffs were entitled to 
a foreclosure, the principal sum being £4,000. 

Matson v. Dennis ((1864) 4 D. J. & S. 345 ; 
10 L. T. (N.s.) 391) followed. 

Steeds v. Steeds ((1889) 22 Q. B. D. 537 ; 5S 
L. J. Q. B. 302 ; 37 W. B. 378 ; 60 L. T. 318— 
Div. Ct.) explained. 

Powell v. Brodhtjrst, [1901] 2 Ch. 1G0; 70 

[L. J. Ch. 587 ; 49 W. K. 532 : 84 L. T. 620 ; 

17 T. L. B. 501— Farwell, J. 

23. Principal not due — Covenant to pay 
Interest Half-yearly — Temporary Default — 
Redemption — Construction.] — A mortgage made 
in 1900 contained (1) a covenant to pay the 
principal in 1914 “ with interest that may then 
be due” ; (2) a covenant to pay meanwhile half- 
yearly interest on specified dates ; (3) a convey- 
ance of the property “ subject to the proviso for 
redemption hereinafter contained ” ; (4) a proviso 
against calling in the principal before 1914 if the 
half-yearly interest were paid on the specified 
dates or within twenty-one days thereafter ; (5) a 
proviso against repayment of principal before 
1914 ; (6) a proviso for reconveyance in 1914 if 
the mortgagor repaid the principal “ with interest 
for the same in the meantime at the rate afore- 
said that may be due and unpaid.” 

An instalment of interest was paid twenty- 
seven days after the specified day, and the 
mortgagee claimed to foreclose. 

Held — that he was not entitled to do so ; 
upon the true construction of the deed the 
proviso for redemption did not import a condition 

1 * +Vi /'inr.-Prwci 


no condition had been broken, and the mort- 
gagee’s estate was not absolute at law. 

In re Turner ((1895) 43 W. B. 153 — Ohitty, J.) 
followed. 

Stanhope v. Manners ((1763) 2 Eden, 197) and 
Edwards v. Martin ((1856) 25 L. J. Ch. 284) 
distinguished. 

Williams r. Morgan, [1906] 1 Ch. 804; 75* 
[L. J. Ch. 480 ; 94 L. T. 473— Eady, J. 

VIII. EEAUD. 

24. Collusion between Mortgagor and Mort- 
gagee — False Recitals — Transfer of Mortgage — 
Notice — Sale — Satisfaction of Mortgage — 
Priority.] — The doctrine of Williams v. Sorrell 
((1799) *4 Ves. 389) and Norrish v. Marshall 
((1821) 5 Madd. 475) is not applicable as against 
a tran-feree of a mortgage where there has been 
collusion between mortgagor and mortgagee to- 
pay the debt to the mortgagee. 

W. having purchased and mortgaged to D., his 
vendor (a solicitor), certain land, built houses 
thereon and sold the houses to the plaintiff. 
Prior to the sale D. transferred the mortgage to 
the defendant. The conveyance to the plaintiff,, 
to which both W. and D. were parties, recited 
{inter alia) that D., being seised for an unincum- 
bered estate in fee simple in possession, agreed 
to sell to W. for £100, but that no conveyance 
had been executed, which recital was false to 
the knowledge of W. The purcbase-money was 
paid to D., who retained a sum for principal, 
interest and costs, but it was not shown to the 
satisfaction of the Court how the sum was 
arrived at. The plaintiff had not actual notice 
of the defendant's security, and W. had not had 
notice of the transfer given him by the defen- 
dant, and denied all knowledge of the transfer. 
D., who had been employed by the defendant to 
collect the interest on the defendant’s mortgage, 
after paying interest on the mortgage for some 
years to the defendant, absconded, and nothing 
could be recovered from him. 

Held — that, although payment-off of the 
mortgage debt to the mortgagee by a mortgagor 
after, but without notice of a transfer, must, in 
the absence of collusion, be allowed to the mort- 
gagor as against the transferee, as settled by the 
above-named cases, this doctrine ought not to 
be extended to a case where the money which 
was said to have been paid in satisfaction of the 
mortgage was part of the purchase-money pro- 
cured by a false recital in the conveyance to the 
purchaser to the effect that there was not and 
never had been any mortgage ; that the case 
must be treated as one of collusion between W. 
and D. to obtain the purchase-money by means 
of false recitals ; and, therefore, that the reten- 
tion of part of the purchase-money by D. "was 
not equivalent to payment-off of any part of the 
mortgage. 

Dixon %\ Winch, 68 L. J. Ch. 572 ; 47 W. R. 

[620 ; 81 L. T. Ill— Cozens-Hardy, J. 

Affirmed on different grounds, [1900] 1 Ch. 
736 ; 69 L. J. Ch. 465 ; 48 W. R. 612 ; 82 
L. T. 437 ; 16 T. L. B. 276— C. A. 

/lisa winder Sect. XXVII. TRANSFER, 109. 
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Fraud — Continued. 

25. Constructive Notice of Fraud and Defect 
in Title — Purchase for Valuable Consideration — 
No Independent Solicitor — Purchase for Past 
Consideration — Mortgage to Trustees — Innocent 
Trustee making no Inquiries.] — In 1892, A., who 
was found as a fact to be a person of limited intelli- 
gence and incapable of understanding the effect 
of legal instruments, whs induced by the fraud of 
his agent F. to assign by deed all his property 
to F., in consideration of (inter alia') an annuity 
of £200. In the present action, brought by Ads 
heiress-at-law and personal representative, this 
deed was set aside. It appeared that in 1896 
F. had mortgaged the property to a bank, A. 
joining in the deed to postpone his annuity. The 
bank, who had no knowledge of A.’s mental con- 
dition nor that the deed of 1892 was procured 
by the fraud of F., but who were put upon 
inquiry by various circumstances, made no 
inquiry, and allowed A. to execute the deed 
without being represented by an independent 
solicitor. 

Held — that, as against the plaintiff, the bank 
could not rely on the defence of purchase for 
value without notice. 

It further appeared that in 1901, F. had 
mortgaged the pioperty to M. to secure a sum 
of £8,000 then due by F. to M. M. had no 
notice of the infirmity of F.’s title, and made no 
inquiry. 

Held— that M., being a purchaser for a past 
consideration, had no equity sufficient to prevail 
against the plaintiff’s title. 

It further appeared that in 1886, I. and R., 
eo*trustees of F.’s marriage settlement, advanced 
£500 of the trust moneys to A. on a mortgage 
of A.’s property, thereby enabling F. to defraud 
A. of that sum. I. had no knowledge or notice 
of the state of A.’s intelligence. 

Held — that, even assuming R. to have had 
such knowledge, and to be guilty of a fraud, 
such fraud could not be imputed to I., and 
that the mortgage was valid as against the 
plaintiff. 

Aldritt v . Macoxchy, [1906] 1 Ir. R. 416— 

[Ross, J. 

26 . Mortgagors Signature obtained by his 
Sol icitor's Fraud — Estoppel — Receipt in Body of 
Deed — u Solicitor's ” Authority to Receive Mort- 
gage Money — Conveyancing and Law of Property 
Act , 1881 (44 & 45 Viet. a. 41), ss. 54, 56.] — K., 
who was not a man of much education, employed 
E., a solicitor. K. signed a deed which E. 
advised him was necessary. The deed was a 
mortgage. E. applied tne mortgage money to 
his own uses, paid interest on the mortgage to 
the mortgagees for some time, and then 
absconded. K. brought an action to obtain a 
declaration that the mortgage was void. 

Held — that K.’s recollection of the circum- 
stances of the execution of the deed was an 
absolute blank ; he never meant to execute a 
mortgage ; he was never told that the true effect 
of the deed was a mortgage ; he had absolute 
confidence in E., and executed any deed relating 

B.D. — VOL. II. 


to his property that E. put before him, but K, 
knew that he was doing something with his 
property when the deed was put before him. 
Therefore the mortgage was a valid deed as 
against E. in the hands of the mortgagees. 

Held also, that K. was estopped from saying 
that it was not his solicitor who produced the 
deed and received the mortgage money. 

The meaning of the word “ solicitor ” in sect. 56 
of the Conveyancing Act, 1881, considered. 

Dictum of North, J. t in Day v. Woolwich 
Equitable Building Society ((1888) 40 Ch. D. 

491 ; 58 L. J. Ch.'2S0 ; 37 W. R. 471 ; 60 L. T, 

752 — North, J.) questioned. 

King r. Smith, [1900] 2 Ch. 425 ; 69 L. J. Ch. 

[598: 83 L. T. 815; 16 T. L. R. 410- 

Farwell, J. 

27 . Parent and Child — Undue Influence — 
Mortgage of Child's Reversionary Interest — No 
independent Ad rice.] —If there is a pecuniary 
transaction between parent and child just after 
the child attains the age of twenty- one years, 
and prior to what may be called “ emancipation,” 
without any benefit moving to the child, the 
presumption is that an undue influence has been 
exercised to procure that liability on the part of 
the child, and it is the business and the duty of 
the part}" who endeavours to maintain such a 
transaction to show that that presumption is 
adequately rebutted. 

A father was in embarrassed circumstances. 

In 1879 his daughter, aged about twenty-two, , 
harassed by the position of her father, was 
induced to mortgage her reversionary- interest 
merely to raise money to pay her father’s debts. 

In the transaction she had no independent : 
advice. The mortgagees, who were trustees, 
acted by the same solicitors as acted for the 
father and the daughter. One of the mortgagees , 
was himself one of the firm of solicitors then - 
acting for all parties in the matter. In 
1881 the daughter became of unsound mind 
owing to mental anxiety and domestic worries. 

At the suggestion of the Master in Lunacy, an 
action was brought by the next friend of the 
daughter that the mortgage was void and ought ! 
to be set aside upon the ground of undue and ! 
improper influence of the father. 

Held — that the deed must be set aside. 

Archer v. Hudson ((1844) 7 Beav. 551 ; 13 ; 
L. J. Ch. 380) and Wright v. Vanderplanh : 
((1856) 2 K. & J. 1 ; S De G-. M. & Cr. 133 ; 25 
L. J. Ch. 599 ; 2 Jur. (x.S.) 599) followed. 

De Witte v. Addisox, (1899) 80 L. T. 207 — C. A. 

IX. FURTHER ADVANCES. j 

28 . Covenant to make further Advances — i 
Further Advances after Notice of Second Mart- , 
gage — Priorities.] — In 1895 W. W. mortgaged 
his interest in personal estate under a will to the j 
plaintiff, but the plaintiff gave no notice of the 
mortgage to the trustees of the will until 1897. 1 
In 1896 W. W, mortgaged his interest toX and 
Y., to secure a sum then advanced, and also 
further advances which X. and Y. covenanted to 

32 
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mate. X. and Y. duly gave notice to the trustees 
of the will of this mortgage, but had no notice of 
the plaintiff’s mortgage until February 15th, 
1897. They made further advances pursuant 
to the covenant both before and after February 
15th, 1897. 

Held — that the principle of Mophinson v. Bolt 
((1861) 9 H. L. 0. 514 ; 34 L. J. Ch. 468 ; 9 
W. E. 900 ; 5 L. T. (n.s.) 90) applied, notwith- 
standing that the further advances were made 
pursuant to a covenant, and that X. and Y. were 
entitled to priority over the plaintiff only in 
respect of such of the farther advances as were 
made prior to the date when they received notice 
of the plaintiff’s mortgage. 

Decision of Kekewich, J. ([1898] 1 Ch. 488; 
67 L. J. Ch. 213 ; 46 W. E. 362; 78 L. T. 147) 
reversed. 

West i\ Williams, [1899] 1 Ch. 132 ; 6S L. J. 

[th. 127 ; 47 W. B. 308 ; 79 L. T. 575— C. A. 

29. Second Mortgage — Taclnng — Joint Tenants 
— Trustees .] — In October, 1864, certain property 
was mortgaged to A., B. and C. (who were 
trustees), as joint tenants, to secure £3,000 and 
interest. In February, 1866, the same property 
was mortgaged to L. to secure £3,500 and interest. 
In October, 1876, a further charge was executed 
in favour of the first mortgagees to secure £1,000 
and interest. A. died in May, 1883, and B. died 
in January, 1889. 

The plaintiffs in the action were the present 
trustees of the settlement of which the first 
mortgagees had been trustees, and the defendants 
were the present owners of the second mortgage. 
B., who was a solicitor, had acted for all parties 
in carrying out the first and second mortgages 
and the further advance by the first mortgagees, 
and had actual notice of the second mortgage at 
the date of the creation ; but he failed to com- 
municate the fact of the second mortgage to his 
co-mortgagees at the time of the further advance, 
and they had no personal knowledge of its 
existence. 

Held — that the plaintiffs were not entitled 
to tack the amount due in respect of the further 
advance to the amount due on the first mortgage, 
and so postpone the second mortgage. In the 
case of a mortgage of real estate to joint tenants 
to secure a debt to them jointly, it cannot be 
said as against strangers that any one portion of 
the security of the debt belongs to any one of 
the mortgagees ; each is entitled to the whole, 
and if notice of a second incumbrance is given to 
any one of them, such notice creates an equity 
against one in respect of the whole sufficient to 
prevent any tacking. 

Freeman v. Laing, [1889] 2 Ch. 355 ; 68 L. J. 

[Ch. 586 ; 48 W. E. 9 ; 81 L. T. 167— Byrne, J. 

X. GENERAL. 

30. Consideration — Partly Illegal — Tippling 
Acts — The Spirits ( Ireland ) {No. 2) Act, 1815 
(55 Gfeo. 3, c. 104), s. 15.] — The circumstance 
that portion of the consideration for a mortgage 

1 '~' 3 -"fm A'PAfli'fc 


contrary to the provisions of the Tippling Acts 
vitiates the security only to the extent of the 
illegal consideration. 

Sheehy v. Sheehy, [1901] 1 Ir. E. 239— C. A. 

31. Costs of Enforcing Mortgagee's Claim .] — 
The costs incurred by a person entitled to an- 
annuity and charge on an estate in successfully 
enforcing his claim against the owner, who 
resisted it, take the same rank as the principal 
sum. 

In re Baldwin’s Estate, [1900] 1 Ir. E. 15— 

[Boss, J. 

32. Mortgage of Real Estate subject to Trust 
for Conversion — Rents and Profits of Unconverted 
Real Estate — Payment into Court by Trustees 
under Trustee Act, 1893 — Payment Out — 
Application by Mortgagors — Mortgagee's Claim, 
for Principal and Interest — Real Property 
Limitation Act, 1833 (3 & 4 Will. 4, r. 27), s. 34 
— Real Property Limitation Act, 1874 (37 &: 38 
Viet. e. 57), s. 8.] — H., who died in 1878, gave 
the residue of his real and personal estate to 
trustees upon trust to sell and convert at their 
discretion and to divide the proceeds among his 
four children in equal shares. The trustees, in 
exercise of their discretion, retained a certain 
freehold house and treated it as forming part of 
the testator’s residuary trust estate. In 1889 
two of the children mortgaged their interests in 
this property and “the proceeds thereof.” In 
1896 and 1905 the trustees paid into Court under 
the Trustee Act, 1893, certain sums representing 
the shares of the mortgagors in the rents and 
profits of this property. No part of the principal 
secured by the mortgage nor any interest thereon 
was ever paid, nor was any acknowledgment given 
by the mortgagors. On an application by the 
mortgagors for payment out to them of the 
fund : 

Held— that the mortgagors were entitled to 
have the fund paid out to them without satisfy- 
ing the mortgagee’s claim for principal and 
interest, because the effect of sect. 34 of the Beal 
Property Limitation Act, 1833, was to extinguish 
their title to the mortgage. 

In re Lloyd ([1903] 1 Ch. 385 ; 72 L. J. Ch. 78 ; 
51 W. E. 177 ; 87 L. T. 541 ; 19 T. L. E. 101— 
C. A. See title Limitation op Actions, No. 45) 
explained and distinguished. 

Decision of Warrington, J., [1907] 1 Ch. 219 ; 
64 L. J. Ch. 184 ; 71 L. T. 55 ; 43 W. E. 327, 
reversed. 

In re Hazeldine’s Trusts, [1907] W. N.218; 

[52 Sol. Jo. 29— C. A. 

33. Mortgage of two Properties — Mortgagor 
Twist ee of one Property and Owner of the Other 
— Loan by Third Party on Promise of Transfer 
— Non-disclosure — Part Payment with Money 
lent — Equitable Mortgage of one Property to 
Third Parties — Extent of Charge of Third Party 
— Merger .] — C., being entitled to two properties 
— namely, No. 1 as trustee for his wife, and 
No. 2 beneficially — with her consent mortgaged 
both to T. for £2,000. Afterwards C. asked M. 



997 


MORTGAGE. 


998 


General — Continued. 

to lend him £1,200 to pay off an existing mort- 
gage on No. 1, and promised M. a transfer of the 
above mortgage, but did not disclose that No. 1 
belonged to Mrs. C., or inform M. of the amount 
of, or the securities for, the first mortgage. M. 
advanced the £1,200, and C. applied £1,000 in 
paying to T. part of the £2,000 due to him. 
Later C. executed an equitable mortgage on 
No. 1 to M. to secure the £1,200. 

Held — that when M. advanced the £1,200, 
and the £1,000 was applied in payment to T., 
the charge on both the above properties to the 
extent of £1,000 paid to T. was kept alive in 
equity in favour of M., but so as not to prejudice 
the rights of T. and Mrs. O. 

Patten v. Bond(( 1889) 37W.R.373 ; 00 L.T. 
583 — Kay, J.) followed. 

Held, also, that M. did not lose the' benefit of 
such charge by taking the equitable mortgage 
executed by 0. on No. 1, the charge thereby 
given not operating as a release or extinguish- 
ment of the prior charge, and there being no 
reason for presuming merger of the securities. 

There is no merger at law, even of a lower in 
a higher security, if the remedy given by the 
latter is not co-extensive with that given by the 
former. Bell v. Banks , (1811) 3 Man. & G.258 ; 
3 Scott (n.R.) 197. 

Chetwynd r. Allen, [1899] 1 Ch. 353 ; GS 

(L. J. Ch. 160 ; 17 W. It. 200 ; 80 L. T. 110 — - 

Iiomer, J. 

34 . Relation Back — Right of Second Mort- 
gagee to take possession at any Time — Damage to 
Property while Mortgagor in possession — Second 
Mortgagee subsequently taking possession — Right 
to sue.'] — The owner of certain houses mortgaged 
them to the plaintiff company, subject to a first 
mortgage to the other plaintiffs, to secure an 
advance. The mortgage deed gave the company 
the right at any time thereafter to enter into 
possession of the premises or any part thereof. 
Most of the houses were let by the mortgagor to 
weekly tenants, but some were unoccupied. The 
mortgagor remained in possession, and during 
that time a flood occurred which damaged the 
houses. The plaintiff company, the second 
mortgagees, thereupon entered into possession of 
the premises under their mortgage deed, and the 
^present action was brought by them and the 
first mortgagees against the defendants to recover 
damages for trespass and nuisance to the houses, 
the plaintiffs alleging that the flood was caused 
by the defendants having wrongfully stopped up 
a natural stream which ran through their land. 
The defendants took the objection that the com- 
pany, the second mortgagees, had no title to 
sue. 

Held — that the second mortgagees having, at 
the time of the damage, the right to enter into 
possession of the premises, their subsequent 
entry into possession related back to the time 
when the right accrued, and therefore at the 
time of the damage the second mortgagees were 
entitled to stand in the position of the mort- 
gagor ; and, though they had not the legal 


estate, yet, inasmuch as some of the houses were 
unoccupied, they could sue in trespass as being 
in possession for the damage to those houses. 

Barnett v. Guildford ((1855) 11 Ex, 19) 
followed. 

Queer e, whether they could sue for damage to 
the inheritance. 

The Ocean Accident and Guarantee Cob- 

[PORATION. LD. AND OTHERS V. THE ILFORD 

gas Co., [1905] 2 K. B. 493 ; 74 L. J. K. B. 

799 ; 93 L. T. 381 ; 21 T. L. K. 610— 0. A. 

XI. INTEREST. 

35 . Covenant to pay Principal and Interest — 
Judgment — Merger — Rate of Interest, ] — A cove- 
nant to pay interest may be so expressed as not 
to merge in a judgment for the principal. 

A mortgage deed contained a covenant by the 
mortgagors for the payment of principal and 
interest at 5 per cent, on a certain day, and for 
the payment of subsequent interest on so much 
of the principal as was unpaid, if the principal 
was not paid upon that day, and there was a 
proviso for redemption which was in these terms : 
that if the mortgagors should pay to the mort- 
gagees “the sum of £20,0u0 with interest for 
the same after the rate at the times and in 
manner hereinafter covenanted and agreed for 
the payment thereof,” then they should have 
back the property. The mortgagorshavingmade 
default, the mortgagees recovered judgment 
against them for principal and interest on the . 
covenant. 

Held — that according to the true construc- 
tion of the proviso it was not a security to secure 
the performance of the covenant, hut it entitled 
the mortgagees to sit upon their deeds or to hold 
their security until they had been paid every 
penny of the £20,000, together with interest 
measured by what was expressed in the covenant ; 
and that the covenant to pay interest was not 
merged in the judgment. 

Dictum of Fry, L.J., in Ex parte Fewings 
((1883) 25 Ch. D. 338, 3 55 ; 53 L. J. Ch. 545 ; 32 
\V. R. 352 ; 50 L. T. 109— C. A.) approved. 

Decision of M. R. and C. A. (Ir.), sub nom. 
Ushorne v. Limerick Market Trustees QNo. 2) 
([1900] 1 Ir. R. 85) reversed. 

Economic Life Assurance Society e. 

I CSBORNE, [1902] A. C. 147 ; 71 L. J. Ch. 34 ; 

85 L. T. 5S7 — H. L. (Ir.). 

36 . Proviso for not calling in Principal Money 
if Interest should be “ punctually ** paid — Delay 
of Nine Days in Payment — Notice calling in 
MoHgage Debt — Validity.] — Payment “ punctu- 
ally” means punctually on the day fixed fox- 
payment. 

A mortgage deed, dated in February, 1897, to 
secure payment of the principal money, with 
interest payable half-yearly, contained a proviso 
that payment of the principal money should not 
be required by the mortgagees until the expira- 
tion of three years computed from the date of 
the deed, “if, in the meantime, every half-yearly 
payment of interest shall be punctually paid.” 

Held — that the parties must be taken to have 

32 —2 
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meant what they said, namely, that, if the half- 
year’s payment of interest was paid on the day 
upon which it became due, the principal money 
should not be called in ; and that, as the interest 
was not paid until nine days later, a notice 
calling in the mortgage debt was validly given. 

Decision of Kekewich, J., reversed. 

Leeds and Hanley Theatre of Varieties 

Pi?. Broadrent, [1898] 1 Oh. 843; 67 L. J. Ch. 

135 ; 77 L. T. 665 ; 14 T. L. R. 157 ; 46 W. R. 

230 — C. A. 

37 . Provision for Reduction of on punctual 
Payment on Gale Pays u in every Tear ” — 
Pefault in punctual Payment— Over-payment 
of Interest treated as Payment of Capital .] — A 
proviso for reduction of interest on a mortgage 
debt, on payment upon the gale days therein 
named “ in every year,” or within sixty days 
then ensuing, and that the mortgagor should not 
be entitled to the benefit thereof while any 
interest previously accrued due should remain 
unpaid, only deprives the mortgagor of the 
benefit of reduction in each gale where the 
interest is not paid punctually. 

Over-payments of interest are to be treated as 
payments of principal pro tanto . 

In re Carroll’s Estate, [1901] 1 Ir. R. 78— 

[Boss J. 

38 . Payment by Person bound to pay — Real 
Property Limitation Act , 1874 (37 & 38 Viet. 
c. 57), s. 8.] — Where there is a mortgage created, 
and interest has been paid upon it up to a date 
within the statutory period of limitation by a 
person who is admitted to have been the solicitor 
for the mortgagor and afterwards for his execu- 
tors, and the payment was admittedly received 
by the mortgagees as and for a payment under 
the mortgage, the mortgagee is entitled to succeed 
in maintaining his mortgage. 

Where a person has been in possession for 
many years, the onus is upon the mortgagee to 
show that his mortgage is still alive; yet wdien 
it is proved that there has been a continuous 
payment by a person, who prim a facie is the 
proper person to pay it, to persons who have 
received it as interest under the mortgage, the 
onus of proof is shifted to the person who says 
that the mortgage has ceased to exist, and he 
must show that the payments were made under 
such circumstances as not to be payments by 
the mortgagor within the meaning of sect. 8 of 
the Beal Property Limitation Act, 1 874. 

Harloch v. Ashler ry ((1882) 19 Ch. D. 539 ; 51 
L. J. Ch. 394 ; 30 W. R. 327 ; 46 L. T. 356— 
C, A.) explained. 

Decision of Buckley, J. ((1901) 49 W. B. 698) 
affirmed. 

Bradshaw v. Widdrington, [1902] 2 Ch. 

[430 ; 71 L. J. Ch. 627 ; 50 W. B. 561 ; 86 
L. T. 726— C. A. 

39 . Transfer with Concurrence of Mortgagor 
—Arrears of Interest paid by Transferee treated 
as Principal bearing Interest. ] —Transferee of a 


Held — entitled to treat as principal bearing 
interest arrears of interest on the original debt 
due at the date of the transfer, and paid by him 
to the mortgagee. 

Agnew King, [1902] 1 Ir. B. 471—' V.-C. 

XII. LEASES. 

(a) General, 

40. Lease by Mortgagor in possession — Man- 
sion House , Furniture , and Sporting Rights — 
Foreclosure — Lease binding on Mortgagee — 
Conveyancing and Law of Property Act , 1881 
(44 & 45 Viet. c. 41), s. 18.] — A mortgagor while 
in possession granted a lease for fourteen years 
of the mortgaged mansion house, with the furni- 
ture therein (which was not included in the 
mortgage), and of the sporting rights over the 
whole of the mortgaged land at a single rent. 
The lessee spent a large sum of money on the 
mansion. Afterwards the mortgagees bought the 
furniture “subject to and with the benefit of” 
the lessee’s lease, and served a notice to that 
effect on the lessee. Subsequently they fore- 
closed. They continued to receive rent from 
the lessee, and on their part to carry out the 
covenants to repair contained in the lease. A 
dispute having arisen during the term between 
the lessee and mortgagees, as to repairs and 
keeping down the rabbits, the latter notified the 
former that they regarded him only as a yearly 
tenant, and gave him notice to quit on that 
footing. 

Held — that nothing done by the mortgagees 
was sufficient to estop them from asserting that 
the lease did not bind them. 

Held, also, that the inclusion of chattels and 
sporting rights over part of the land mortgaged 
but not included in the demise did not prevent 
the lease being a good occupation lease within 
sect. 18 of the Conveyancing Act, 1881. 

Judgment of Bigham, J. ([1900] 1 Q. B. 346 ; 
69 L. J. Q. B. 140 ; 82 L. T. 264 ; 16 T. L. B. 
131) affirmed. 

Brown v. Peto, [1900] 2 Q. B. 653; 69 L. J. 

[Q. B. 869 ; 83 L. T. 303 ; 16 T. L. B. 561 ; 

49 W. B. 324— C. A. 

41. Lease by Mortgagor in Possession — Sur- 
render to Mortgagor — Validity against Mortgagee 
— Conveyancing Act , 1881 (44 & 45 Viet, c . 41), 
s. 18.] — A mortgagor in possession, who has 
made a lease of the mortgaged property under 
the powers conferred by sect. 18 of the Con- 
veyancing Act, 1881, has no power to accept a 
surrender of the lease from the lessee without 
the consent of the mortgagee. 

If he purports to do so, the .mortgagee on 
taking possession before the expiration of the 
original lease can recover rent under it. 

Robbins v Whyte, [1906] 1 K. B. 125 ; 75 L, J. 

[K, B. 38 ; 54 W. R. 105 ; 94 L. T. 287; 22 
T. L. B. 106 — Warrington, J. 

42. Mortgage by Sub-demise — Conveyance of 
Fee-simple to Mortgagor — Mortgage of Fee - 
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simple — Intention — Son-payment of Heat — Re- 
entry— Beal Property Act , 1845 (8 & 9 Viet. 
e. 106), s. 9 — Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. <?. 41), $. 7 (cl).]— 
Equitable merger depends upon the intention of 
the parties ; and this is so as regards estates as 
well as charges. 

Chambers v. Kingham ((1878) 10 Ch. D. 743 : 
48 L. J. Ch. 169 : 27 IV. R. 289 ; 39 L. T. 472) and 
Ingle v. Jenkins ([1900] 2 Ch. 368 ; 69 L. J. Ch. 
€18 ; 48 W. E. 684 ; 83 L. T. 155— Fanvell, J. 
See title Settlements, No. 10) approved. 

Prior to May 20th, 1897, certain leasehold 
premises became vested in the defendant Rhodes 
for the residue of a term of ninety-nine years. 
On May 20th, 1897, Rhodes mortgaged his lease- 
hold -interest by sub-demise to the defendants, 
F. & Sons. On duly 27th, 1899, the owners of 
the fee-simple conveyed the premises to Rhodes 
in fee simple “subject to but with the benefit of 
the said lease.” On the same day Rhodes mort- 
gaged his interest to the plaintiffs. The sum 
advanced on this mortgage was to enable Rhodes 
to complete the purchase of the fee-simple. On 
April 17th, 1901, Rhodes, by deed of arrangement 
duly registered, vested all his property in the 
defendant M. upon trust for the benefit of his 
creditors. F. & Sons entered into possession of 
the premises prior to June 24th, 1901, and the 
plaintiffs shortly after the expiration of twenty- 
one days from that date demanded payment of 
the quarter’s rent under the lease from M., and 
F. & Sons. The plaintiffs thereupon commenced 
this action for foreclosure or sale, and for a 
declaration that the term of ninety-nine years 
created by the lease had not become merged in 
the fee-simple, and that the plaintiffs were 
entitled to re-enter under the proviso for re-entry 
for non-payment* of rent in the head lease. 

Held — that there was no merger ; and that 
the plaintiffs were entitled to re-enter, assuming 
the legal estate to be in them (inf ray 

Land Transfer Act , 1897 (60 & 61 Viet. 

c. 65), s. 20 — Land Transfer Buies 106, 107, 
110.] — Rhodes’ title w r as not registered until 
after the date of the mortgage by him to the 
plaintiffs ; it was in fact registered on the same 
day as a subsequent charge in their favour in the 
statutory form, with a grant of the property 
added to it. 

Held — that, when land is once registered, 
non-registration of a subsequent assurance does 
not prevent the legal estate from passing. 

Per Cozens-Hardy, L.J. — The register of pro- 
prietors is not material for the purpose of finding 
the legal estate. 

Decision of Kekewieh, J. ([1902] 71 L. J. Ch. 
573 ; 87 L. T. 17) reversed. 

Capital and Counties Bank t. Rhodes and 

[Others, [1903] 1 Ch. 631 ; 72 L. J. Ch. 336 ; 

51 W. R. 470 ; 88 L. T. 255 ; 19 T. L. R, 2S0— 

C. A. 

(b) Goodwill. 

43. Public-house — Beal Estate Charges Act 
(Locke- King's ) , 1854 (17 & IS Viet. o. 113).]— In 


1850 a lease of a public-house was granted to 

F. N. for thirty-one years. F. N. sub-let to 

G. IV. B. 

In 1871 the owners in fee conveyed the public- 
house to G. IV. B. subject to the lease. On the 
next day G. IV. B. mortgaged the public-house 
to the mortgagees in fee. The mortgage con- 
tained no reference to the goodwill of the 
house. 

In January, 1873, F. N. surrendered the lease 
to G. IV. B., who died on November 20th, 1873. 

After G. IV. B/s death the public-house was 
let from time to time by the tenant for life and 
trustees under G. IV. B.’s will, and ultimately 
to a tenant for a term which expired in April, 
1897, when the right of the reversioner became 
a right in possession. 

During the whole period down to April, 1897, 
the mortgagees had never been in possession. 

After the death of the testator the mortgage 
debt was paid off by the trustees of the will out 
of the testator’s estate. The lease and goodwill 
realised £11,500. 

Held — that as there had never been any de 
facto acquisition of the goodwill by reason of 
the occupation of the house by the mortgagees, 
the goodwill had not passed to the mortgagees ; 
that the mortgage debt must be borne by the 
property comprised in the mortgage ; and that 
the mortgage debt must be borne by the 
£11.500, less £2,617, the apportioned value of 
the goodwill. 

Lewis v. Lewis ((1871) L. R. 13 Eq. 218 ; 41 
L. J. Ch. 195 ; 20 IV. Ii. 141 ; 25 L.T. (N.S.) 555) 
observed upon. 

In re Bennett, Clarke v. White, [1899] 1 

[Ch. 316 ; 68 L. J. Ch. 104 ; 47 IV. R. 406- 

North, J. 

44. Subsequent Incumbrances — Sale by First 
Mortgagee — Marshalling — Apportionment of 
Purchase Money.) — A mortgagor on three 
different occasions mortgaged a leasehold house 
where he carried on a business, and included the 
goodwill of the business in the first and third 
mortgages, but not in the second mortgage. The 
first mortgagee sold the whole security for a sum 
allocated in specific proportions to the lease and 
the goodwill respectively. 

Held — that the goodwill of the business was 
something apart and different from the lease, and 
that the purchase-money ought to be apportioned 
between the lease and the goodwill. 

Baglioni r. Cayalli, (1901) 49 W. R. 236 ; 83 
[L. T. 500 — Cozens-Hardy, J. 

XIII. MARRIED WOMEN. 

45. 11 Joint Account ” Clause — Transfer of 
Mortgage — Concurrence of Husband — Separate 
Acknowledgment.) — A married woman mortgagee, 
not being a trustee, can transfer the mortgaged,' 
property without the concurrence of her husband 
or acknowledgment by herself under the Fines 
and Recoveries Act. 

In re Brooke and Fremlim's Contract ([1898] 
1 Ch. 647 ; 67 L. J. Ch. 272 ; 46 IV, R. 442 ; 78 
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L. T. 416 — Kekewich, J. } see Husband and 
Wife, 22) followed. 

And a “joint account” clause in the mortgage 
is not a notice of a trust so as to put a transferee 
on inquiry as to whether the married woman 
mortgagee is in fact a trustee. 

Carritt v. Real and Personal Ad ranee Co. 
((1880) 42 Ch. D. 268 ; 58 L. J. Oh. 688 ; 37 
W. R. 677 j 61 L. T. 163— Chitty, J.) followed. 

In be West and Hardy’s Contract, [1904] 

[1 Ch. 145 ; 78 L. J. Ch. 91 ; 52 W. R. 188 ; 

89 L. T. 579 — Farwell, J. 

XIV. PARTNERSHIP. 

46. Mortgage of Real Estate bg one Partner 
to secure Partnership Debt — Revise by Mart - 
gag or of Ms Real Estate — Sufficiency of 
Partnership Assets to pay Partnership Debts — 
Real Estate Charges (Locke- King's Act ) (17 & ; 
IS Viet. c. 113), s . 1.] — A testator who was a 
partner in a firm of shipbuilders had deposited 
at a bank the title-deeds of a real estate belong- 
ing to himself, to secure the partnership over- 
draft. By his will he specifically devised the 
real estate. The partnership assets were, at the 
testator’s death, sufficient to pay the firm’s 
debts. 

Held — that the charge only extended to the 
debts of the partnership, and that, as the partner- 
ship assets were sufficient to pay these, no part 
thereof was a charge on the real estate of the 
testator comprised in the memorandum of 
charge ; and that the Real Estate Charges 
(Locke- King’s) Act, 1854, did not apply. 

Decision of Romer, J. ([1898] 1 Ch. 667 ; 67 
L. J. Ch. 365; 46 W. R. 478; 78 L. T. 645) 
affirmed. 

In re Ritson, Ritson r. Ritson, [1899] 1 

[Ch. 128 ; 68 L. J. Ch. 77 ; 47 W. R. 213 ; 79 
L. T. 455 ; 15 T. L. R. 76— C. A. 

XV. PAYMENTS. 

47. Appropriation — Right to Appropriate — 
Creditor's Intention .] — A. mortgaged his lands 
of B. to secure £500. After his death this 
’ mortgage was assigned to an insurance company. 
His widow was a party to the assignment, and 
covenanted to pay the mortgage debt anti 
interest. Under A.’s will the lands of B. were 
devised in trust for sale for payment of legacies. 
His widow raised these legacies from the insur- 
ance company by several mortgages, and she 
personally covenanted to pay the principal and 
interest thereon. She died, and her estate, which 
was insolvent, was administered in the Court of 
Chancery. The insurance company proved for 
the mortgage debts, under the personal cove- 
nants, and received several dividends thereon. 
The lands of B. were sold in the Land Judge’s 
Court. The insurance company claimed the 
right to appropriate these dividends towards the 
subsequent mortgages and to be paid the sum 
of £500 out of the proceeds of the sale of the 


Held — that as they had proved in the action 
for the £500, they could not appropriate. 

In re Browne’s Estate, [1903] 1 Ir. R. 245 

[ — Ross, J, 

48 . Appropriation — Ma rsh ailing Securiti es — • 
Voluntary Deed.'] — Lands were subject to 
incumbrances ranking in priority as -follows: 
(a) mortgage for £2,000 vested in’ A. ; (5) 
£1,500 portions for the younger children of the 
owner; (c) mortgage for £1,000 vested in A. ; 
( a ) and (c) were collateral securities for a larger 
mortgage debt of £4,000. The charge (5) was 
created by a voluntary post-nuptial deed which 
contained no covenants for title. By deed made 
between the owner, his eldest son, and trustees, 
to which A. was not a party, certain policies of 
insurance were assigned in trust to pay the pro- 
ceeds when realised in discharge of (a) and (c) r 
described in the deed as “ £3,000 part of said 
sum of £4,000,” so as to relieve the inheritance 
of the lands. The amount secured by some of the 
policies having been received by some of the 
trustees, they paid £1,000 thereout to A. on 
account of his demand, without any express 
appropriation. Six months afterwards A. 
appropriated this sum to payment of (c), which 
would not be reached by sale of the estate. 

Held — first, that A. was entitled to make such 
appropriation ; and secondly, that the younger 
children of the owner were not entitled to 
marshal the securities against A. 

In re Lysaght’s Estate, [1903] 1 Ir. R. 235 

[ — Ross, J. 

49. Marshalling — Legacies charged on Lands 
— Mortgage of Portion of Lands charged — 
Covenant against Incumbrances.] — Blackacre 
and Whiteacre were devised to C. subject to 
legacies. C. mortgaged Whiteacre to a bank to 
secure £7,000. The mortgage contained a cove- 
nant against incumbrances. After C.’s death, in 
an action to administer his real and personal 
estate, Whiteacre was sold, and the legacies were 
paid out of the proceeds of the sale, thereby 
nearly sweeping away the fund out of which the 
mortgage debt was payable. Blackacre was 
subsequently sold. 

Held — that the mortgagees were, under the 
doctrine of marshalling, entitled to resort to 
the fund produced by the sale of Blackacre for 
payment of the mortgage in priority to simple 
contract creditors of the deceased. 

Quaere, whether, apart from the covenant 
against incumbrances contained in the mort- 
gage, the bank would have been entitled to 
the proceeds of the sale of the unmortgaged 
| lands (lb.}. 

M‘Carthy v. M‘Cartie (No. 2), [1904] 1 Ir. 

R. 100 — O. A* 

50. Executors paying off Debt — Gift of part 
of Mortgaged Property inter vivos — Liability of 
Donee to Contribute towards paying off Debt — 
Paramount Charge — No Covenants for Title. ] — 
D. to secure an overdraft deposited with his 
bank the deeds of his leasehold premises and, 
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other securities executing a deed of charge and 
memorandum of deposit. He subsequently 
assigned the leasehold premises to his wife by a 
voluntary deed containing no reference to the 
charge or memorandum, and no covenants for 
title, express or implied. 

By his will he left all his property in trust 
for his wife and children. His executors 
thereupon paid oft the bank's debt, and asked 
the widow, as assignee of the leaseholds, to 
contribute. 

Held — that she was under no liability to 
do so, the charge being one created by her 
assignor and not one paramount to his own 
title. 

Ken v. Ken ((1869) Ir. R. 4 Eq. 15) explained 
and distinguished. 

In re Jones ([1893] 2 Ch. 461 ; 62 L. J. Ch. 
996 ; 69 L. T. 45 — North, J.) distinguished. 

In re Darby, Rendall r. Darby, [1907] 2 
[Ch. 465 ; 76 L. J. Ch. 689 — Warrington, J. 

51 . Payment of of Mortgage — Reconveyance — 
Deli eery up of Title Deeds — -Notice of Subsequent 
Equitable Moi't gages.] — A legal mortgagee of an 
estate, who has received notice of subsequent 
equitable mortgages, cannot be compelled, upon 
being paid off his mortgage debt by the mort- 
gagor, to hand over to him the title deeds of the 
estate and to execute a reconveyance to him in 
the ordinary form without being satisfied that 
the subsequent equitable mortgages, of which he 
has received notice, have been paid off. 

Corbett n. National Provident Institu- 
tion, (1901) 17 T, L. R. o — Phillimore, J, 

52 . Tender — Validity — Cheque — Authority of 
Solicitor.'] — The plaintiffs bi ought ail action 
against the defendants alleging that a mortgage 
to them in July, 1891, of certain reversionary 
interests belonging to the plaintiffs as security 
for a loan of £350 and interest had been 
improperly obtained. The plaintiffs claimed to 
have the mortgage set aside, and an injunction 
to restrain an intended sale by the defendants of 
the mortgaged property. 

In November. 1896, the plaintiffs' applied ex 
parte , and obtained an order restraining the 
sale conditionally upon their paying into Court 
£400 within a short time limited by the order : 
but no such payment was made. 

On the morning of the sale, two days later, 
the plaintiffs 1 solicitor attended by appointment 
at the office of the defendants’ solicitor for the 
purpose of paying off the mortgage debt, and 
there saw the managing clerk of the defendants’ 
solicitor. He stated that the amount due on the 
mortgage was £350 principal, £22 interest, and 
£33 costs, in all £405, but that there was a 
further amount due for auctioneers’ charges in 
respect of the sale. Having communicated with 
the auctioneers through the telephone, and ascer- 
tained the amount claimed by them, he stated 
that the total amount due was £463 Is. 10<L The 
plaintiffs’ solicitor had with him only £400 in 
cash, and he therefore proposed to give his cheque 
on his bankers *f or £63 7s. 10$. to make up the 


amount. The managing clerk expressed himself 
as willing to accept the cheque on the under- 
standing that the payment was not to be made 
under protest. The plaintiffs’ solicitor then 
drew the cheque, and tendered the cash and 
cheque, hut did so under protest. The managing 
clerk declined to accept the tender because it was 
under protest. The sale was proceeded with the 
same afternoon. 

The plaintiffs thereupon applied to Kekewich, J. 
for an interlocutory injunction to restrain the 
defendants from completing the sale. 

It was decided by Kekewich, J. (75 T. L. R. 
j 627) that the injunction must be refused, inas- 
much as a solicitor who was authorised to accept 
a tender of mortgage money on behalf of his 
client was not at liberty to accept a cheque : 
and that tender of a cheque by the mortgagor to 
the solicitor was accordingly insufficient. 

On the action subsequently coming on for trial, 
his Lordship dismissed it with costs on the 
ground of his decision on the motion. 

The plaintiffs appealed. 

Held, on the facts of the case, without 
expressing any opinion on the question of law 
argued — that the appeal must be dismissed with 
costs. 

Decision of Kekewich, J. affirmed. 

Blum berg v. Life Interests and Rever- 
sionary Securities Corporation, Ld., 
1898] I Ch. 27 ; 67 L. J. Ch. 118 ; 77 L. T. 

506 — C. A. 

XVI. POLICIES OF LIFE ASSURANCE. 

53 . Power of Sale — Moneys received on Sur- 
render of Policy by Mortgagee — Payment or 
Acknowledgment “ in the meantime ” — Deal Pro- 
perty Limitation Act , 1874 (37 & 38 Viet. c. 57), 
s. 8.] — Where a mortgagee, having received 
neither payment nor acknowledgment in respect 
of his mortgage for twenty-two years, at the 
end of that time surrenders to the insurance 
office a policy on the life of the mortgagor in 
order to realise part of his security, the surrender 
value of the policy so paid by the insurance 
company to the mortgagee will not operate as a 
payment or acknowledgment of the mortgage 
debt within the meaning of sect. 8 of the Real 
Property Limitation Act. 1874, so as to entitle 
the plaintiff to recover on the covenant contained ; 
in the mortgage. 

In re Man's Estate ((1892) 29 L. R. Ir. Ch. 1 
199) discussed. 

The words 44 in the meantime ” in the section 
include the period between the time of the; 
action or suit being brought and the time whenj 
the remedy for it would otherwise have been 1 
barred. 

Party v. Davis ((1850) 13 Ir. L. R. 23) 
approved. 

In re Clifden (Lord), Annaly v. Agar- 

[ELLIS, [1900] 1 Ch. 774 ; 69 L. J. Ch. 478 
48 W. R. 428 ; 82 L. T. 558— Byrne, J 

54 . Prior Charge in favour of Insurance Com 
pang — Covenant by Mortgagor to do nothin 
whereby Policy might become Voidable or Voi 
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— Policy taken over by Company at Surrender 
Value— Foreclosure by Mortgagee.] — A policy- 
subject to a charge in favour of the insurance 
company was mortgaged, the mortgagor cove- 
nanting to do and suffer nothing whereby the 
policy might become voidable or void. Under 
the terms of the mortgagors agreement with 
the company, the company took over the policy 
at its surrender value upon the mortgagor’s 
default in payment of interest to the company. 
Upon the mortgagee’s seeking to foreclose an 
alleged breach of the mortgagor’s covenant : — 

Held — that the mortgagee was not entitled 
to foreclose, inasmuch as the mortgagor had 
done nothing in breach of the covenant. 

Sapio r. Hackney, (1907) 51 Sol. Jo. 428— 

[Warrington, J. 

XVII. POWER 0E SALE. 

And see title Bankers and Banking-. 

55 . Bond fide Sale to Solicitor of Mortgagee — 
Voidability — Action to Redeem — Validity — 
Laches.]— The executrix of a mortgagee, some 
months after his death, sold the property, which 
was reversionary, under the power of sale in the 
mortgage, to E., who had acted as solicitor for 
the mortgagee in regard to the mortgage and in 
regard to certain negotiations for selling the 
property and in proving the mortgagee’s will. 
Notice of the sale was given to N., the owner of 
the equity of re lemption. N. thereupon as- 
serted that he was entitled to the property, but 
took no step until, more than nine years after- 
wards, the re version fell into possession. He 
then brought an action against the executors of 
E. to redeem the mortgage and to have the 
property assigned to him on payment of what 
was due for principal, interest and costs. 

Held — that the sale being bond fide . and a 
sufficient price having been paid, there was no 
ground for saying the transaction was null and i 
void, and, assuming that it was voidable, there ! 
was no ground of which the plaintiff could avail 
himself for avoiding it. 

The rules for a mortgagee exercising his power 
of sale laid down in Farrar v, Farrars , Ld. 
((1888) 40 Oh. I). 395 : 58 L. J. Ch. 185 ; 37 
W. R. 196; 60 L. T. 121— C. A.) and iu Kennedy 
v. Re Trafford ([1897] A. C. 180; 66 L. J. Ch. 
413 ; 45 W. R. 671 ; 76 L. T. 427— H. L. (E.)) 
applied. 

Nett Easton, [1899] 1 Ch. 873 ; 68 L. J. Ch. 
[367 ; 47 W. R. 430 ; 80 L. T, 353— Cozens- 

Hardy, J, 

*" Affirmed on other grounds, [1900] 1 Ch. 29 ; 
69 L. J. Ch. 46 ; 81 L, T. 530— C. A. 

56 . Interest in Arrear — Principal Sum to- 
gether with a Lump Sum for Interest payable by 
Instalments — Instalment in An* ear — Forney anc- 
i/ng Act , 1881 (44 & 45 Viet, e . 41), $. 20.] — By a 
mortgage deed, dated B'ebruary 1st, 1899, after 
reciting that the defendant had agreed to lend to 
the plaintiff the sum of £100 together with £50 
for interest, the whole to be repaid by 20 half- 
* * x- .0/7 nit, thfi plaintiff 


covenanted for repayment on August 1st, 1899, 
of the sum of £150 by the half-yearly instal- 
ments, and the plaintiff assigned to the defendant 
two houses as security. The deed contained a 
proviso that, so long as the instalments were duly 
paid, the mortgagee should not call in the sum 
remaining due. One of the instalments being 
more than two months in arrear, the defendant 
proceeded to exercise the power of sale under 
sect. 20 of the Conveyancing Act, 1881. 

Held — as the instalments included a sum for 
interest, sect. 20 applied, and the defendant had 
the right to sell. 

Walsh v. Herrick, (1903) 19 T. L. R. 209— 

[C. A. 

57 . Order nisi for Foreclosure, or Redemption 
— Power of Sale thereby Suspended— Lease of 
Court — Position of Purchaser without Notice .'] — 
In a foreclosure or redemption action the Court 
on pronouncing an order nisi becomes dominus 
Utis ; and the plaintiff can no longer without 
leave get rid of his action, for the order of the 
Court is not for his benefit only, but for that of 
the defendant also. It follows that the mort- 
gagee cannot after the making of the order nisi, 
and before it is made absolute, exercise his 
power of sale without the leave of the Court. 

The order nisi does not, however, extinguish 
the power of sale ; and therefore a purchaser for 
value without notice would get a good title. 

Stevens v. Theatres, Ld., [1903] 1 Ch. 857 ; 

[72 L. J. Ch. 764 ; 51 W. R. 585 ; 88 L. T. 

458 ; 19 T. L. R. 334— Farwell, J. 

58 . Sale of Part of Land — Implied Basement 
orer Unsold Lind — Third Party Procedure — 
Severance of Defence — Costs — Conveyancing and 

\ Law of Property Act , 1881 (44 & 45' Viet. b. 41), 
s. 6, sub-ss. 2, 4, 5 ; s. 19 — R. S. C Ord. 16, 
r. 55.] — A conveyance by a mortgagee exer-' 
cising his statutory power of sale of part of the 
mortgaged property will pass to the purchaser 
an implied easement as to light over the portion 
remaining unsold. 

An owner of land brought an action for 
infringement of light and trespass against a 
neighbouring owner and a person engaged in 
building a wall for him. The builder, not being 
satisfied with the way in which the defence was 
being conducted, severed his defence, and was 
separately represented. 

Held — that, under the circumstances of the 
case, he was justified in so doing, and entitled 
to be paid solicitor and client costs by his 
co-defendant. 

Born i\ Turner, [1900] 2 Ch. 211 ; 69 L. J. 

[Ch. 593; 83 L. T. 148 ; 48 W. R. 697 — 

Byrne, J. 

XVIII. PRACTICE. 

And see Sect. I. Accounts. 

59 . Claim for Accounts and Inquiries, Fore- 
closure or Sate — Summons for Directions — Order 
made in Chambers without Objection — R. S. C . , 
Ord. 15, rr. 1, 2, and Ord. 30, rr. 1, 2, 3.]— A 
mortgagee by his writ claimed the usual accounts 
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and inquiries, foreclosure or sale ; by his summons 
\ for directions he asked for the usual order for 
^accounts and inquiries, and foreclosure or sale. 
The usual order was made by the Master. Though 
no objection was raised to the order when it was 
made, the defendant subsequently moved the 
Court to discharge it. 

Held, by Romer, J. — that it was too late to 
raise any objection to the order. 

Smith v. Davies ((1884) 28 Ch. D. 650 ; 54 
L. J. Ch. 278 ; 33 W. R. 211 ; 52 L. T. 19- 
Chi tty, J.) followed. 

Held (by C, A., upon the principle of Dgott v. 
Neville (1887) W. X. 35) — that Homer, j. was 
right. 

Horton v. Bosson, (1899) 80 L. T. 435— C. A. 

XIX. PRIORITIES.] 

(a) General. 

60 . Conjlicting Equities — Lien of Legatee — 
Lis pendens — Legatee bound by Executor's 
Negligence.] — A testator left to B. his property 
X., the deeds of which were deposited at his 
bank to secure a loan. He also left a number of 
pecuniary legacies. His personalty would have 
been sufficient to pay these legacies ; but B. and 
his co-executors and co-trustees paid off the 
bank’s debt, and released the deeds of the X. 
property. The same day B. deposited these 
deeds in his own name to secure a private 
debt. 

The legatees brought an action for a declara- 
tion that the legacies ought to be paid out of the 
proceeds of X., and registered the action as a Its 
pendens. B. then gave the bank a legal mort- 
gage of X. 

Held — that the appropriation of the person- 
alty to paying off the mortgage debt on X. gave 
the legatees an equitable charge on X. for a 
corresponding portion of their legacies under 
Locke King’s Act ; but that the bank as pur- 
chasers for value obtained by their equitable 
mortgage priority over the earlier equitable 
charge of the legatees. 

In re Bobbett’s Estate, [1904] 1 Ir. R. 461 

[ — Ross, J. 

61 . Contributory Mortgages by Trustees and 
their Solicitors— Breach of Trust— Negligence 
by Solicitors— Subsequent Transfer.] — By an 
indenture of mortgage, dated in 1864, certain 
freeholds were conveyed by A. to B. to secure 
the repayment of £6,000 and interest at 4J per 
cent. 

In December, 1876, this mortgage was trans- 
ferred to P. and W. in consideration of the like 
sum stated to be advanced by them on a joint 
account and interest thereon at 4|- per cent. 
This was not the fact, but £3,000 belonged to 
X., P., andG., of which P. and W. were trustees ; 
and, as to the other £3,000, it belonged to the 
trustees of C. N., P., and G. acted as solicitors 
for the trustees of C. By a memorandum of 
January 1st, 1877, P. and W. admitted that they 


I were trustees for £3,000 for the C. trustees at 
4 per cent., and for the residue for X.. P., and 

G. By a guarantee of January 2nd, 1877, X., P.. 
and G., in consideration of the difference between 
4 and 4£ per cent., guaranteed to the C. trustees 
the goodness of the security for £3,000 and due 
payment of the interest and repayment on two 
months’ notice. In 1880 X., P., and G.’s £3,000 
was transferred to the D. trustees, and two 

i similar documents were executed. They here 
| also acted as solicitors to the D. trustees. 

I On December 22nd, 1891, £1,37(1 was paid off 
| by X., P., and G. to the D. trustees, leaving 
I the balance advanced by them of £1,630, and a 
j deed of that date between P. and W., X., 

1 and G., and the D. trustees contained a declara- 
tion that P. and W. stood seised of the said 
mortgaged properties as to £3,000, and £3,000 
for the parties interested jntri passu, without 
I any priority other than that then granted to the 
i D. trustees by X., P., and G. for the said sum of 
I £1,630. In **1894 X., and G. were adjudi- 
i cated bankrupts. 

In an action by the C. trustees claiming 
priority over the D. trustees and the trustee in 
X., P., and G.’s bankruptcy : — 

Held— that the sum advanced being in excess 
of that allowed by law, and the trust security 
! not b/dng taken in the names of the trustees, it 
j constituted a breach of trust, and that, in omit- 
I ting so to advise the trustees, X., P., andG. were 
i guilty of a breach of duty ; that, while they 
were not liable as for a breach of trust, proof 
was possibly admissible in the bankruptcy in 
respect of it ; that, to hold that X., P., and G. 
were prevented from taking any benefit to the 
disadvantage of the 0. trustees would be to go 
I much further than the deci led cases on the 
j point ; and ..that neither on the construction 
of the memorandum and guarantee nor in 
the circumstances were the plaintiffs entitled 
to priority. 

Stokes v. Prance, T1S98] 1 Ch. 212 ; 67 L. J. 

[Ch. 69; 77 L. T. 595; 46 W. R. 183— 

Stirling, J. 

62 . Fixtures — Machinery under Hire- pur- 
chase Agreement — Subsequent Equitable Mort- 
gage of Premises.]— L. and H. let machinery to 
a company to be fixed on its premises under a 
hire-purchase agreement of the usual kind. 
Until absolute purchase the company was to be 
only bailee of the machinery, and L. and H. 
were at liberty to remove it upon failure to pay 
any of the monthly instalments or on breach of 
any of the conditions. 

Subsequently the company deposited its title 
deeds with its bank, by way of equitable mort- 
gage, and gave a memorandum of charge under 
seal with a covenant to give a legal mortgage if 
required. An instalment being in arrear, L. 
and H. claimed the machinery. A winding up 
order was then made, and at the time principal 
and some interest was due to the bank. The 
bank had no notice of the hire-purchase agree- 
ment. 

Held — that the equitable interest of L. and; 

H. ranked prior to the bank’s equitable 

interest. ; 
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Gough v. Wood % Co.C 1894] 1 Q. B. 712 ; 63 
L. J. Q. B. 564 ; 70 L. T. 297 ; 42 W. R. 469— 
C. A.). 

Hobson v. Gorringe ([1897] 1 Ch. 182 : 66 
L. J. Ch. 114 ; 45 W. R. 356 ; 75 L. T. 611— 
A. C.). 

Reynold* v. Ashby fy Son ([1904] A. C. 466; 
73 L. J. K. B. 946; 91 L. T. 607; 53 W. K. 
129 ; 20 T. L. B. 766— H. L., No. 19, supra) 
distinguished. 

In be Allen & Sons, [1907] 1 Ch. 575 ; 76 
[L. J. Ch. 362 ; 96 L. T. 660 ; 14 Manson, 
144 — Barker, J. 


63 . Portions Charged on Real Estate — Order 
made to raise two out of three Portions by a 
Mortgage — Third Portion not raisable — Express 
Rot ice of Charge of Equal Ranh in Equity and 
Subject to ichich MoHgage was Accepted - .] — A 
testator had covenanted that on his death two 
sums of £5,000 each should be paid to the 
trustees of D. and R., his two daughters then 
married ; and by his will he gave a similar 
portion to his other daughter E. in the event of 
her marriage, which in fact took place after his 
death. By his will he charged all three portions 
on his real estate. The portions of D. and R. 
having become raisable, an order was made in 
an action, brought by the life tenant in order to 
free the estate from the charges, that the said 
sums and costs should be raised by a mortgage 
of the real estate to S. N., who was willing to 
lend the same, and that such mortgage should 
be settled by the judge. The . mortgage was 
settled and executed as directed by the order. 
The moneys lent were paid into Court and after- 
wards paid out to the children of both D. and 
of R. The plaintiff, the transferee of the mort- 
gage, claimed that he was entitled in respect of 
his security to priority as against the heredita- 
ments comprised therein over the third portion 
*of £5,000, given to E. and her children, which 
was not yet raisable. The mortgage was 
expressly made without prejudice to any 
charge which might be subsisting on the real 
estate under the will, and it showed that the 
whole object of the Court in sanctioning and 
directing the mortgage was to give effect to the 
testator’s directions respecting certain charges 
on his real estate, so far as it was then con- 
venient to give effect to them, without ignoring 
whatever other charges he might have created 
thereon. 

Held — that the Court had clearly not intended 
to give priority to the mortgagee, that he had 
acted with his eyes open, and could only claim a 
charge on the real estate for the two sums of 
£5,000 pari qmssu with the third sum of like 
amount. 

Decision of Kekewich, J. ([1902] 2 Ch. 117 ; 
17 L. J. Ch. 586 ; 86 L. T. 703) affirmed. 

Nightingale v . Reynolds, [ 1903] 2 Ch. ^36 ; 

[72 L. J. Ch. 564 ; 52 W. R. 1 ; 88 L. T. 654 

-O. A. 


(b) Notice. 

64 . Charge on Future Property — Rot ice to sole 
Executor ivho Renounces Probate — Property in 
Court in Lunacy.'] — The priorities of incum- 
brancers are regulated by the Order in which 
notice of their respective charges is given to the 
legal holder of the property ; and the fact that 
the earlier incumbrancer in order of date has not 
been guilty of negligence in delaying his notice 
makes no difference. 

But a notice given to a person who is himself 
the assignor (e.g., a trustee mortgagor) is 
ineffectual ; and so is notice to a person who is 
not at the time (though he subsequently 
becomes) the legal holder of the property. 

Where the property charged is “future” 
property, the notice must be given as soon as 
it comes into existence to the person first having 
legal dominion over it. 

Semble , notice to a sole executor who sub- 
sequently renounces, is ineffectual, for he never 
became legal holder of the property, which vests 
in the administrator cum testamento as soon 
as letters are granted — and this although the 
property is in Court in Lunacy. 

Frown v. Savage ((1859) 7 W. R. 571 ; 4 
Drew, 635 — Kindersley, V.-C.) ; Dearie v. Rail 
((1826) 3 Rus. 1 — Plumer, M.R.) ; and Johntone 
v. Cox ((1881) 19 Ch. D. 17 ; 30 W. 11. 114 ; 45 
L. T. 657 — C. A.) followed and applied. 

Decision of Bucldey, J. (52 W. R. 313) 
affirmed. 

In re Dallas, [1904] 2 Ch, 385 ; 73 L. J. Ch. 

[365 ; 52 W. R. 567 ; 90 L. T. 177— C. A. 

65 . Equitable Mortgagees of Life Policy — 
Second Mortgagee giving First Rot ice to Com- _ 
pang.] — A solicitor executed a mortgage of a life 
policy in favour of a client, whose funds he had 
misappropriated ; but did not disclose the 
mortgage to the client, or give notice of it to the 
company ; he then executed another mortgage 
to a trustee for the benefit of other defrauded 
clients ; and the trustee, who knew nothing of 
the first mortgage, duly gave notice to the 
company. 

Held, in the bankruptcy, which followed the 
discovery of the frauds — that the second mortgage 
must have priority : of two equitable incum- 
brancers the one who first gives notice will be pre- 
ferred, and this doctrine prevails independently 
of any question of laches. 

In re Lake, Ex parte Cavendish, [1903] 1 

[K. B. 151 ; 72 L. J. K. B. 117; 51 W. R. 

319; 87 L. T. 655; 19 T. L. R. 116; 10 
Manson, 17 — Wright, J. 

66 . Equitable Sub- mortgagees of * Mortgage of 
Land.']— Where there were successive equitable 
subr mortgagees of a mortgage of land, and the 
second sub-mortgagee in point of time gave notice 
to the original mortgagor : — 

Held — that the second sub-mortgagee did 
not obtain priority by means of being the first to 
give notice to the mortgagor. 
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Be Richards; Humber y. Richards (45 Ch. 
D. 489) followed. 

Hopkins v. Hemsworth, [1898] 2 Ch. 347 ; ,67 

[L. J. Ch. 536 ; 78 L. T. 832 ; 47 W. R. 26— 

Kekewich, J. 

67. “ Interest in Land ” — Trust — Sot ice of - — 
Breach of Trust — Solicitor Trustee— Fraud — 
Relation bach — Eq u ita ble Incumbrances — A'oti ce 
— Legal Estate — Title-deeds — Purchaser for 
Value without Notice — Conveyancing and Law 
of Property Act , 1882 (45 & 46 Viet. c. 39), s. 3, 
subs. 1 (i.) and (ii.).] — Although a mortgage 
debt is a chose in action, yet, where the subject of 
the security is land, the mortgagee is treated as 
having “ an interest in land,” and priorities are 
governed by the rules applicable to interests in 
land, and not by the rules which apply to 
interests in personalty. Jones v. Gibbons (1804) 
9 Ves. 407, 410 ; 7 R.‘ R. 247, 250. -j 

Leaseholds are real estate for the purpose of ' 
this rule. Wiltshire v. Rabbits , (1844) 14 Sim. 1 
76 : 13 L. J. Ch. 284 ; Union Ranh of London v. 
Kent , (1888)39 Ch. D. 238 ; 57 L. J. Ch. 1022; 
37 W. R. 364; 59 L. T. 714— C. A. 

A legal mortgagee who makes an advance 
without notice of a prior equitable title is a 
purchaser for value without notice. From such 
a purchaser a Court of equity takes away 
nothing which he has honestly acquired. An equit- 
able mortgagee, who has made an advance 
without notice of a prior equitable title, may 
gain priority by getting in a legal title, unless 
there are circumstances which make it inequit- 
able for him so to do —e,g., where the mortgagee 
has notice that the legal title, at the time when 
it is so got in, is held on an express trust in 
favour of persons who assert a claim to the pro- 
perty. Where the relation between the equit- 
able incumbrancer and the person in possession 
of the title-deeds is not merely that of mortgagee 
and mortgagor, but is of a fiduciary nature (as, 
for example, that of cestui que trust and trustee, 
or client and solicitor), the equitable incum- 
branct r is not to be deprived of his priority by | 
reason of the improper acts of the person ! 
entrusted with the deeds, so long, at all events, , 
as the incumbrancer has no ground to suppose ■ 
that there has been any want of good faith on I 
the part of the custodian of the deeds. 

A purchaser for value without notice is j 
entitled to the benefit of a legal title, not merely 
where he has actually got it in, but where he 
has a better title or right to call for it. 

3SL, on being appointed a trustee of a settle- 
ment, insisted that certain mortgages should be 
legally transferred to himself and T. as trustee 
of that settlement. T. w T as not merely a formal, 
but an actual conveying party to the instruments 
by which this was done. 

Held — that by accepting the transfers N. 
gave up a right of action which he had against 
T., and became a purchaser for value without 
notice of any prior incumbrance. 

Thorn dihe v. Hunt ((1859) 3 De G. & J. 563 ; 
28 L. J. Ch. 417 ; 7 W. R. 246) and Taylor v. 


; Blaheloek'if 1886) 32 Ch. D. 560 ; 55 L. T. 8 ; 34 
j W. R. 175) followed. 

I Taylor v. London and County Banking Co. ; 
i [London and County Banking Co. r. 

Nixon, [1901] 2 Ch. 231 ; 70 L. J. Ch. 477; 

49 W. R. 451 ; 84 L. T. 397 : 17 T. L. R. 413 

r ' — c. a* 

| 

j 68 . Next of Kin's Share of Intestacy — Notice 
i to Administrator — Notice before Grant.} — As 
i between several mortgagees of the share of one of 
i the next of kin of an intestate priorities rank 
| according to the dates of the notices given to the 
administrator after administration has been 
| taken out. Notice given before administration 
has been taken out to a possible or future 
administrator (even if he be also the holder of a 
fund out of which moneys may be payable to the 
future administrator) are ineffectual for the pur- 
pose of obtaining priority as against other 
mortgagees who give notice to the administrator 
after he has obtained administration. 

In re Kina han’s Trusts, [1907] 1 Ir. R. 321 

[ — Barton, J. 

69 . Trustee Beneficiary — Equitable Mortgage 
— Legal Mortgage .] — A testator devised real 
estate to K. and two others upon trust out of the 
rents and profits in aid of his personalty to pay 
debts, legacies, &c., and subject thereto in trust 
as to a certain house for K. Immediately after 
his death in 1872, K. assigned his interest under 
the will by way of mortgage to the plaintiff’s 
predecessor, who gave notice to K.’s two co- 
trustees. K. subsequently became sole trustee. 
In 1890 K. deposited the title deeds and probate 
of the wlU "with the defendants, and gave them a 

! memorandum of deposit, to secure an overdraft ; 

1 in 1903 he gave them a legal mortgage. They 
; had no notice of the prior equitable charge. In 
1890 all debts and legacies had been discharged 
except a trust legacy of £100 given to a life 
tenant still alive in 1903 with remainder to her 
issue. 

Held— that the trusts of the will not having 
been fully executed, K.’s equitable interest had 
not been merged in his legal interest ; that the 
bank, having notice that they were taking part 
of a trust estate from a surviving trustee, took 
it subject to all subsisting trusts including the 
mortgage to the plaintiff; and that therefore the 
plaintiff was entitled to priority. 

Perham v. Kempster, [1907] 1 Ch. 373 ; 76 
[L. J. Ch. 223 ; 96 L. T. 297— Joyce, J. 

(c) Possession of Title Deeds. 

70. Debentures — Equitable Incumbrancers — 
Inquiry — Neyl igence — Conflict i ng Equ it ies — 
Postponement of Prior Incumbrance — One Man 
Company — Debentures issued to Director to make 

i good Private Breach of Trust by him — Invest - 
! ment of Trust Funds in Business — Notice to 
! Director not Notice to Company.} — The directors 
of a limited company had power under the 
articles of association to raise by mortgage or 
debenture such sums as they should think expe- 
dient, and to charge the property of the company 
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therewith. The company was formed to take 
over the business of M. M. was managing 
director, and practically the owner of the com- 
pany, the shares never having been offered to 
the public, and except for the limitation of 
liability, the concern went on as before the 
formation of the company. 

On April 1st, 1897, the company being 
indebted to its bankers, and requiring further 
advances, issued debentures in favour of the 
bank, charging the same on all the property of 
the company. These documents showed that 
there was power to issue further debentures. 
There was a collateral agreement by the company 
authorising tbe bank to bold the debentures as 
a collateral security for advances and transactions. 

On April 16th, 1897, two further debentures 
charged on the property of the company for the 
sum of £11,000 were issued to M. and T., who 
were the trustees of the estate of B., deceased. 
According to affidavits in the case, £9,323, repre- 
senting the B. trust estate, was (in breach of 
trust) invested by M. and T. in M.’s business 
prior to the incorporation of the company, and 
the company took over the liability for this debt. 
It was also stated in the affidavits that a further 
.sum of £2,962, also portion of the B, trust estate, 
was advanced by the trustees to the company 
mid invested in the business, and that the com- 
pany had undertaken to give security for all the 
moneys due by the company to the trust estate. 

On May 28th, 1897, M. deposited certain title 
deeds of the company’s property with the bank 
as a collateral security for all moneys then due, 
or to become due by the company to the bank. 
When this charge was given, the amount due to 
the bank exceeded the nominal amount of the 
debentures issued to them on April 1st. The 
bank had no notice of the existence of the 
debentures of April 16t.h, and made no inquiries. 
The bank commenced an action to enforce its 
securities, and tbe company passed a resolution 
for voluntary winding-up. By the judgment of 
the Court the debentures issued to the bank 
were declared valid, and a sale was directed. 
An application was made on behalf of the cestuis 
que trust of the estate of B. for liberty to inter- 
vene in the action, and to have it declared that 
the debentures of April 16th issued to M . and T. 
were charged on the property of the company 
in priority to the equitable charge in favour of 
the bank by deposit of title deeds on May 28th. 

Held — on the assumption that, at the date of 
the issue of the two debentures for £11,000 there 
was money due by the company to M. and T. as 
trustees of the B. estate, that the bank, as 
having the stronger equity, were entitled to 
priority in respect of their equitable mortgage' 
over these two debentures. 

Subsequently it was established by oral evi- 
dence taken in Court that the trust funds had 
been mainly spent by M. in Stock Exchange 
transactions, and that so far as any had been 
invested by him in the business, they constituted 
a private debt of M., and that his liability was 
not taken over by the company, and that any 
trust moneys advanced to the company had been 


Held — that neither in fact nor in law had 
the company any notice of the trust, and that 
the debentures weie issued without authority 
and without consideration, and did not bind the 
assets of the company, as against creditors. 

Bank of Ireland r. Cogry Spinning Co., 
[[1900] 1 Ir.B. 219- M.B. 

71 . Equitable Mortgage — Subsequent Legal 
Mortgage — Title Leeds not Produced, — Fraud of 
Solicitor acting for all Parties — Notice — Post- 
ponement of Legal Mortgage.'] — B. mortgaged 
to C-., a solicitor, two houses for £2,100 ; C. 
deposited the deeds and mortgage with his bank 
,'to secure a large overdraft which existed at all 

material dates. The bank gave no notice to B. 

Subsequently B. and C. joined in legal mort- 
gages of the two houses to H. and W. for £650 
and £550. These sums were paid to B., and 
expressed to be so paid in part discharge of the 
£2,100. B. then gave C. a second mortgage over 
both houses to secure the balance of £900. 

In these last three mortgages C. acted as 
solicitor for all parties, none of whom had any 
knowledge of the sub-mortgage to the bank. 

Held — (1) that H. and W., not having asked 
for production of the title deeds, were affected 
with notice of the sub-mortgage ; in such cases 
it is immaterial whether the mortgagee employs 
a solicitor or not, or whether, if he does so, the 
solicitor discloses the incumbrance or not. 

(2) That, therefore, H. and W. were trustees of 
the legal estate for the bank. 

Senible , B., when paying off part of the original 
debt was not bound to ask for production of the 
mortgage and title deeds ; semble , also, he was 
not affected with notice of the sub-mortgage, 
and was discharged from liability under the 
original mortgage to the extent of £ 1 ,200. 

Berwick & Co. v. Price, [1905] 1 Ch. 632 j 71 
[L. J. Ch. 249 ; 92 L. T. 110— Joyce, J. 

72. Floating Charge — Equitable Mortgage — 
Negligence.] — C. & B., Ld., was a company formed 
in December, 1884 ; and in May, 1885, issued, 
in pursuance of its borrowing powers, deben- 
tures to the amount of £28,000, each of which 
purported to charge all the property of the com- 
pany whatsoever and wheresover, both present 
and future, including its uncalled capital for the 
time being, and was indorsed with conditions, 
the first of which provided that such charge was 
to be a floating security, u but so that the com- 
pany is not to be at liberty to create any mort- 
gage or charge upon its freehold or leasehold 
hereditaments in priority to the said debenture.” 

No legal mortgage of the freehold or leasehold 
hereditaments was ever made to the debenture- 
holders, and the title deeds remained in the 
possession and under the control of the company. 
The title deeds were in 1892 deposited by the 
company with the Union Bank of London to 
meet overdrafts on an account op- ned by the 
company there. A first overdraft was paid off, 
but in August, 1895, the title deeds still remain- 
ing in the custody of the bank, the company was 
allowed a second overdraft on its giving a 
memorandum of equitable charge on the deeds, 
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and an -undertaking that the company and all 
other necessary parties would on demand make 
and execute valid legal mortgages in favour of 
the bank. 

In February, 1897, the bank was served with 
notice of a judgment appointing a receiver, and 
directing inquiries as to the charges and their 
priorities, in an action which had been brought 
by the debenture holders against the company, 
the interest on their debentures having fallen 
into arrear. The overdraft on the amount 
at the bank at that date amounted to some 
£220, and the bank stated this notice was the 
first they had of the company’s having issued 
any debentures or created any charge on the 
property comprised in the title deeds deposited 
with the bank. 

The company was insolvent, and was being 
voluntarily wound-up under the supervision of 
the Court. 

The bank claimed to have a prior charge for 
£220 and interest, and to retain the deeds until 
their debt was paid. 

Held — that, the bank being in possession 
of the title deeds without any negligence on their 
part, and the restriction on the creation by the 
company of mortgages or charges in priority to 
the debentures being a mere private arrange- 
ment between the company and the debenture- 
holders, which could not be set up as against 
the equitable mortgage to the bank which had 
taken the deeds without any notice of it, the 
bank had the stronger equity, and was entitled 
to priority over the debenture-holders. 

In Re Castell & Brown, Ld., Roper v . 

[Castell & Brown, Ld., [1898] 1 Ch. 

815 ; (37 L. J. Ch. 169 ; 78 L. T. 109 ; 14 
T. L. R. 194 ; 46 W. R. 248— Romer, J. 

73. Legal and Equitable Mortgages — Negli - 
gence — Deeds left with Solicitor — Subsequent 
Deposit of Deeds .] — Shortly before his death, 
W. P. advanced money on mortgage to his 
solicitor ; he was ill at the time and only lived 
for a month, and he never got the deeds. After 
W. P.’s death the plaintiff as his executor, applied 
to the solicitor for the deeds, and in answer to 
such application received the mortgage deed, 
which the plaintiff was led to believe was the 
only one relating to the property. The solicitor 
had meanwhile deposited the deeds with another 
mortgagee as security for money advanced with- 
out notice of the legal mortgage. 

Held — that neither the plaintiff nor his pre- 
decessor had been guilty of such negligence that 
their legal mortgage ought to be postponed to 
the subsequent equitable mortgage. 

Cottey v. National Provincial Bank of 

[England, Ld., and Another, (1904) 20 
T. L. R. 607— Eady, J. 

74. Legal Estate — Trustees omitting to get 
Title Deeds — Subsequent Equitable Interest — 
Negligence of Trustees — Rights of Beneficiary J ] — 
W. by his marriage settlement conveyed real 
estate to trustees. The solicitors who acted for 


all parties believed that they held all the title 
deeds : but in fact W. retained the latest deed — 
the conveyance to himself. W. at a later date 
mortgaged the property, and the mortgagee 
received from him this conveyance. Subse- 
quently the mortgagee sold the property to a 
purchaser, who, like himself, had no notice of the 
settlement. 

W.’s life interest under the settlement was 
determinable on alienation ; and his wife now 
claimed that it had been determined and that 
her own life interest had taken effect. 

Held — that the trustees had been guilty of 
negligence, that the purchaser's equitable in- 
terest bad priority over their legal estate, and 
that the plaintiff had no higher rights than her 
trustees, 

Lloyd's B a nliing Co. v. Jones ((1885)29 Ch. P. 
221 : 54 L. J. Ch. 931 ; 52 L. T. 469 ; 33 W. It. 
781 — Pearson, J.) followed. 

Walker i\ Linoji, [1907] 2 Ch. 104 ; 76 L. J. 

[Ch. 500 : 97 L. T. 92— Harwell, J. 

75. Legal Mortgage — Possession of Title Deeds 
by Subsequent Equitable Mortgagee .] — The mere 
fact that a legal mortgagee has not got the deeds 
of the mortgaged property, and that they are 
iound in the possession of a subsequent equitable 
mortgagee, there being no evidence or circum- 
stance pointing to fraud or negligence on the 
part of the legal mortgagee, or connecting him 
with the fraud of the mortgagor, is not sufficient 
to displace the priority of the legal mortgagee. 

In re Greer, [1907] 1 Ir. R. 57— Barton, J. 

XX. RECEIVER. 

76. Receiver appointed by Court on Applica- 
tion of Second Mortgagees — Motion by First 
Mortgagees for Leave to take Possession , and to 
Discharge Receiver — Rents received by him 
between' Notice of Motion and Hearing — Right 
fc?.] — It may often be the case that a receiver 
holds the rents of property on behalf, not nece*- ; 
sarily of the person who obtained his appoint- 
ment, but of the person who may ultimately 
prove to be entitled to the property. 

On the application of second mortgagees the 
Court (in an action) appointed a receiver of the 
rents and profits of the mortgaged property. 
Thereupon the first mortgagees gave notice of a 
motion for leave to take possession, and for the 
discharge of the receiver ; before, however, the 
motion could come on for hearing, he received 
some rents. 

The motion was granted. 

Held— that the first mortgagees ought to be 
regarded as in possession as from the date of 
their notice of motion, and were entitled to these 
rents. 

Lire Hoare, Uoare v. Ozven ([1892] 3 Ch, 94 
61 L. J. Ch. 541 ; 41 W. R. 105 ; 67 L. T. 45-- 
dictum of Stirling, J.) applied and followed. 

Preston and Others r. Tunbridge Well 

[Opera House, Ld., and Another, [1909 

2 Oh. 323 ; 72 L. J. Ch. 774 ; 88 L. T. 53- 

Far well, 
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77. Receiver and Manager of Business — Extent 
of Agency-— Part Payment of Mortgagor's Debt 
N Convey anting and Law of Property Act , 1881 
(44& 45 Viet. c. 41), s. 24 — Limitations Act, 1623 
(21 Jac. 1, c. 16), s. 3.]— A receiver appointed 
under the terms of a power in a mortgage deed 
which extends the powers conferred by the Con- 
veyancing Act, 1881, s. 24, to manage and carry 
on a business, is authorised to pay business debts 
of the mortgagor. This authority is not affected 
by the death of the mortgagor, and payment by 
the receiver of an instalment of a business debt 
contracted by the mortgagor operates as an 
acknowledgment of the whole debt by the 
executrix of the mortgagor, and prevents time 
running under the Statute of Limitations. 

Decision of Byrne, J. (47 W. 11. 174 ; 79 L. T. 
468) affirmed. 

In be Hale, Lilley v. Foad, [1809] 2 Ch.107 ; 

[68 L. J. Ch. 517 ; 47 W. R. 579 ; 80 L. T. 

827 ; 15 T. L. R. 389— C. A. 

1 8. Recti cer s Expenses — Foreclosure — Mort- 
gagee not in Possession — Expenses incurved by 
Receiver in Executing Repairs— Conveyancing 
Act , 1881 (44 & 45 Viet. <?. 41), s. 24 (8) (iii.).] — 
If a receiver, appointed by a mortgagee under 
the Conveyancing Act, 1881, expends money in 
repairs to. the mortgaged property, other than 
necessary or proper repairs directed in writing 
by the mortgagee, such expenses cannot he 
allowed in taking an account in a foreclosure 
action of what is due to the mortgagee. 

Where the receiver had been appointed by a 
first mortgagee, the latter cannot charge such 
expenses against the subsequent mortgagees. 

The fact that the receiver is the officer of a 
guarantee society which has guaranteed the first 
mortgagees against loss, and which provided the 
money for the repairs, is immaterial. 

White v. Metcalf, [1903] 2 Ch. 567 ; 72 L. J. 

[Ch. 712 ; 89 L. T. 164 : 52 W. R. 280— 

Kekewich, J. 

XXI. REDEMPTION. 

(a) Accounts and Costs. 

And see Sects. I. Accounts ; V. Equity 
of Redemption. 

79. Mortgagee's Costs of Negotiating and Pre- 
paring Morigage Deed— implied Contract to Pay 
Them by Mortgagor — Cannot be Charged against 
Mortgaged Property J] — When a mortgage is 
completed the mortgagor is liable to pay to the 
mortgagee the expenses incident to the mortgage 
transaction. The mortgagor is liable to pay 
over to the mortgagee what he pays to his own 
solicitor, but there is no common law debt or 
liability therefor until the transaction is com- 
pleted. 

A mortgagee cannot charge against the mort- 
gaged property, by way of tacking or otherwise, 
the costs of preparing the mortgage deed which 
he is entitled to recover — having paid them — 
under the implied contract against the mortgagor. 
Thev form a simple contract debt between the 


In January, 1901, the defendants took a first 
mortgage of certain freeholds. On this occasion 
their solicitor's’ costs of negotiating the loan, 
investigating the title, and preparing the mort- 
gage deed — amounting to £28 8s. — were not, as 
is usual, deducted from the loan on completion 
of the transaction, but were subsequently paid 
by them to their solicitors. In May, 1901, the 
plaintiffs became transferees of a second mort- 
gage on the property, and in September, 1901, 
received notice from the defendants of their 
intention to exercise their power of sale. There- 
upon the plaintiffs agreed to redeem the defen- 
dants, and to take a transfer of their security. 
The defendants then claimed that the plaintiffs 
were not entitled to redeem except upon pay- 
ment of the £28 8*. above mentioned as part of 
the costs of the first mortgage. 

Held — that on redemption by the plaintiffs 
of the first mortgage, the defendants were not 
entitled to charge the £28 8s. for their costs of 
the first mortgage. 

Wales v. Cabr, [1902] 1 Ch. 860 ; 71 L. J. Ch. 

[483 : 50 W. R. 313 ; 86 L. T. 288— Farwell, J. 

80. Mortgage of Shares — Costs of Mortgagee — 
What Included — Costs of Action against Surety.’] 
— A lady deposited certain shares with a bank 
as security for a loan, with a memorandum of 
deposit containing a power of sale. The bank 
afterwards obtained judgment against her in 
respect of the debt, and an arrangement was 
made under which her husband guaranteed pay- 
ment by instalments of the unpaid balance. 

The bank sued him on his guarantee, and 
obtained judgment with costs ; and although 
the wife’s debt to them was eventually satisfied, 
they declined to retransfer the shares to her 
until these costs were paid. 

In an action by her against the hank to obtain 
a retransfer of the shares or their value : — 

Held — that the action was in effect one of 
redemption ; that the costs of the action against 
the husband were properly incurred, and the wife 
was hound to indemnify him against them ; and 
that the bank were entitled to the benefit of the 
indemnity and to retain the shares till payment 
of the costs of the action against him. 

National Provincial Bank of England v. 
Games ((1886) 31 Ch. D. 582 ; 55 L. J.Ch. 576 ; 
34 W. R. 600 ; 54 L. T. 696— C. A.) applied. 

Sachs -v. Ashby & Co,, (1903) 88 L. T. 393 — 

[Joyce, J. 

81. Practice — Proviso for Capitalising Interest 
in Arrear — Mortgagee in Possession — Whether 
Receipt of Rents Equivalent to Receipt of In- 
terest. ] — Where a mortgagee is in possession 
under a mortgage which provides* for the 
capitalisation of interest if in arrear for twenty- 
one days, and the mortgagor seeks to redeem, 
the mortgagee in order to charge him with com- 
pound interest must show that on the twenty- 
first day, after crediting rents received by him 
and deducting proper outgoings, he had not 
enough money in hand to pay the interest due 
tn him. 
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Union Bank of London v. Ingram ((1880) 1(5 
Ch. D. 53 ; 50 L. J. Ch. 71 ; 29 W. 11. 209 ; 43 
L. T. 659 — Jessel, M.R.), Cochburn v. Edwards 
((1881) 18 Ch. D. 449 ; 51 L. J. Ch. 46 ; 30 
W. R. 446 ; 45 L. T. 500— C. A.), and Bright v. 
Campbell ((1889) 41 Ch. D. 388; 37 W. R. 
740; 60 L. T. 731 — Kay, J.) discussed and 
distinguished. 

Decision of Warrington, J. ([1905] 1 Ch. 241 ; 
74 L. J. Ch. 160 ; 53 W. R. 334 ; 92 L. T. 49) 
affirmed. 

Wkigley r. Gill, [1906] 1 Ch. 165 ; 75 L. J. Ch. 

[210; 54 W. R. 274 ; 94 L. T. 174— C. A. 

82. Rests — Mortgagee in Possession — Sale of 
Part of Mortgaged Property.] — In a redemption 
action against a mortgagee in possession, who 
has from time to time sold parts of the mortgaged 
property, where the decree directs the usual 
accounts and inquiries, but gives no direction 
as to rests, the mortgagor is not entitled to have 
rests in the account of rents and profits, although 
there have been sales from time to time. 

Wrigley v. Bill, supra , followed. 

Ainswokth r. Wilding, [1905] 1 Ch. 435 ; 74 

[L. J. Ch. 256 ; 53 W. R. 281 ; 92 L. T. 679 - 

Joyce. J. 

(b) Clogging. 

83. Collateral Agreement — Once a Mortgage 
always a Mortgage.'] — Where land has been 
mortgaged as a* security for money, when the 
money is paid off, the land and its owner in the 
use of it must be as free as if it had never been 
mortgaged, and provisions in the mortgage deed, 
or collateral thereto, inconsistent with this right, 
cannot be enforced. . 

The defendant mortgaged his land to the 
plaintiff to secure a loan of £200 and interest 
thereon. The money was raised by the mort- 
gagee by depositing the mortgage with a bank. 
As part of the same transaction the defendant 
agreed by an independent deed to sell his land 
within twelve months, and to give the sale 
thereof to the plaintiff, who was an auctioneer, 
and that if the said lands were sold otherwise 
than through the plaintiff he would pay the 
plaintiff 5 per cent, on the purchase money. The 
defendant subsequently sold the land through 
another auctioneer for £1,250. 

Held, by Q. B. Div. (Andrews, J., dissenting) 
— that the plaintiff was entitled to recover 
£62 10^. on the agreement. 

Held, by C. A., reversing the decision of 
Q. B. Div. — that the collateral advantage 
stipulated for by the mortgagee in the indepen- 
dent deed placed such a fetter on the equity of 
redemption that it vitiated the agreement. 

Bkowne v. Ryan, [1901] 2 Ir. R. 671 — C. A. 

[(Ir.). 

84. Construction of Mortgage Deed — Clogging 
Equity of Rexlemption.]~\\ T h&t is once a mort- 
gage remains a mortgage and may be redeemed 
on payment of the principal, interest, and costs, 


and any provision imposing on the mortgagor a 
liability to pay anything in excess of this is a 
clogging of the equity of redemption. 

Booth r. Salvation Aemy Building Asso- 
ciation, Ld., (189S) 14 T. L. R. 3— 
Kekewich, J. 

85. Conditional Sale— Option to Lender to 
enter into Partnership with Mortgagor upon 
terms affecting the Property — Option to be 
Exercised within time limited for Redemption — 
Exercise of Option — Validity.] — Prior to July, 
1S9S. the plaintiffs advanced to the defendant 
£5,000 upon the security of a ship and other 
property, upon the terms of an agreement made 
between them on April 23rd, 1896, whereby the 
money was not to be called in or paid for two 
years, and the plaintiffs might at any time 
within the two years elect to enter into partner- 
ship with the defendant upon the terms of their 
releasing the mortgage debt, and the ship and 
other property becoming partnership assets. On 
July 9th, 1898, another agreement was entered 
into between the plaintiffs and the defendant. 
It recited the agreement of 1896 ; that the 
plaintiffs had not entered into partnership ; that 
the plaintiff’s had applied for, and the defendant 
was unable to pay, the £5,000, and had requested 
the plaintiffs to extend the term of two years for 
a further period of five years ; and it was thereby 
agreed (1) that the plaintiffs might, within five 
years, elect to enter into partnership with the 
defendant ; (2) that the plaintiffs should in that 
event release the defendant from payment of the 
£5,000, and transfer the mortgaged property for 
the purpose of the partnership ; (3) that the 
capital of the partnership property should belong 
to the defendant and plaintiffs in equal shares. 

In February, 1900, the plaintiffs exercised their 
option, and communicated to the defendant their 
election to enter into partnership with him, but 
he refused to comply, alleging that the effect of 
the agreement of July 9th, 1898, was to render 
the property irredeemable, and that it was an 
illegal clog on the equity of redemption. The 
agreement of July 9th, 1898, was not alleged to 
be unconscionable or unfair. 

Held — that the agreement of July 9th, 
1898, was a separate and independent transaction, 
and not bad because the mortgagee contracted 
that, pending the exercise of his option to enter 
into partnership with the mortgagor, the 
mortgagee would not call in his money, or that 
that formed part of the consideration of the 
partnership agreement. 

Decision of Buckley, J. ((1901) 49 W. R. 188 ; 
83 L. T. 731 ; 17 T. L. R. 96) affirmed on 
different grounds by C. A., and decision of C. A. i 
([1902] 1 Ch. 53 ; 71 Ch. 42; 50 W. R. 281 ; 85 ? 
L. T. 464 ; 18 T. L. R. 61— C. A.) affirmed. . 

Reeve r. Lisle, [1902] A. C. 461 ; 71 L. J. Ch. 

[768 ; 87 L. T. 308; 18 T. L. R. 767; 51 
W. R. 576— H. L. (E.), 

86. Covenant to pay Rent after Payment of 
Principal and Interest — Notice to pay off — f 
Tender after Notice — Withdrawal.] — There is no 

, rule that a mortgagee may not stipulate for $ 
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collateral advantage, so that such advantage be 
fair and reasonable, and so that it do not prevent 
redemption on payment of principal, interest and 
costs. 

A provision in a mortgage which has the effect 
of preventing redemption on payment of prin- 
cipal, interest and costs, in accordance with the 
bargain for payment thereof, is invalid, and 
cannot enable the mortgagee to maintain an 
action, whether in equity or at law. 

A covenant in a mortgage of leaseholds for 
years, that the mortgagor would, during the 
residue of the leasehold term, notwithstanding 
that all principal moneys and interest might 
have been paid, pay to the mortgagee one-third 
of the net profit rent, with provisions for con- 
tinuing the relative positions of mortgagor and 
mortgagee, and for continuing the mortgage for 
the purpose of securing the one-third : — 

Held — not to be void as operating to prevent 
redemption. 

Biggs v. Hoddinott ([1898] 2 Ch. 307 ; 67 
L. J. Ch. 540 ; 47 W. R. 84 ; 79 L. T. 201— C. A., 
Ho. 96, infra ) followed. 

A mortgagee who had given the mortgagor 
notice to pay off the principal moneys and 
interest owing on the mortgage : — 

Held — not entitled to withdraw the notice 
without the consent of the mortgagor (per 
Byrne, J.). 

Decision of Byrne. J. ([1899] 1 Ch. 747 ; 68 
L. J. Ch. 681 ; 47 W'. R. 297 ; 80 L. T. 154 ; 15 
T. L. R. 190) reversed as to first point. 

Santley v. Wilde, [1899] 2 Ch. 474 ; 68 L. J. 

[Ch. 681; 48 W. R. 90; 81 L. T. 893; 15 
T. L. R. 528— C. A. 

87 . Independent Agreement for increase of 
Interest — Mortgagee appointed Bent Collector .] 
— M. owed to X. £1,500, secured by mortgage 
at 5 per cent. ; subsequently, in consideration 
of a further advance of £300, M. gave his bond 
(which was subsequently registered as a judg- 
ment mortgage against the same lands), and 
executed a collateral agreement appointing X. 
his agent over the lands, authorising him to 
charge agency fees, and agreeing to pay 6 per 
cent, on the -whole £1,800. 

Held — that such agreement, being a new con- 
tract for fresh consideration, had not the effect 
of fettering the equity of redemption. 

Makes v. Bice ([1902] A. C. 24 ; 71 L. J. Ch. 
139 ; 66 J. P. 147 ; 50 W. R. 305 ; 88 L. T. 62 ; 
IS T. L. R. 196 — H. L., infra ) applied. 

Maxwell i \ Tipping, [1903] 1 Ir. R. 499— 

[M.R. 

88 . Leased i old — Public-house — ‘ 1 lied ” — “ On ce 
a Mortgage always a Mortgage ’* — Covenant to 
Purchase Liquors from Mortgagees after Be - 
demption — Validity. ] — u Once a mortgage always 
a mortgage.” Any provision inserted to prevent 
redemption on payment or performance of the 
debt or obligation for which the security was 
given is what is meant by a clog or fetter on the 


Equity will not permit any device or con- 
trivance designed or calculated to prevent or 
impede redemption. When the money secured 
by a mortgage of land is paid off, the land itself 
and the owner of the land in the use and enjoy- 
ment of it must be as free and unfettered to all 
intents and purposes as if the land had never 
been made the subject of the security. 

Consequently, \\ here there is a covenant in the 
mortgage of a leasehold public-house, collateral 
to the proviso for redemption, that the mortgagor 
should not, during the continuance of the lease, 
purchase his liquors of any one except the 
mortgagees, when in conformity with the proviso 
for redemption the mortgagor pays off the moneys 
secured by the mortgage, he is entitled to an 
assignment of the premises free from the 
covenant. 

Santley v. Wilde ([1899] 2 Ch. 474 ; 68 L. J. 
Ch. 681; 48 W. R. 90; 81 L. T. 393— C. A., 
Ho. 86, sugrrat) commented on. 

Decision of C. A. ([1900] 2 Ch. 445 ; 69 
L. J. Ch. 635 ; 48 W. R. 629 ; 82 L. T. 784 ; 
16 T. L. R. 471) affirmed. 

Hoakes & Co., Ld. v. Rice, [1902] A. C. 24 ; 

[71 L. J. Ch. 139 ; 66 J. P. 147; 50 W. R. 

305 ; 86 L. T. 62 ; 18 T. L. R. 196— 
H. L. (E.). 

89 . Shares — Call on at Fixed Sum per Share 
in return for Loam of Money. ] — The combined 
effect of two documents gave the defendants, till 
March 31st, 1901, the right to call for 42,000 
Lake View shares, deposited with them, at £11 
a share in return for a loan of £450,000 by the 
defendants to the plaintiffs. 

Held — that in reality the right to call the 
shares at £11 till March 31st, 1901, was the only 
consideration for the loan, and the fact that two * 
of the defendants were to receive commission 
was a purely collateral bargain ; that there was 
no clog upon any supposed equity of redemption ; 
that up to March 31st, 1901, there was no right 
to redeem ; and that it was an advance, the price 
paid for that advance being the right to take the 
shares at an agreed price. 

London and Globe Finance Corporation, 

[Ld. v. Montgomery and Others, (1902) 
1S T. L. R. 661— Div. Ct. 

90 . Mortgage of Shares — Agreement — Prevent - 
ing Mortgagor from Selling them after Redemp- 
tion — Indirect Clog .] — It is no more allowable to 
impose upon the equity of redemption by a 
stipulation, which is part of the mortgagetrans- 
aetion, a fetter operating indirectly, than it is to 
impose a fetter which operates directly. 

Quaere , whether any collateral agreement, 
part and parcel of the mortgage transaction, can 
ever enure to the benefit of the mortgagee after 
redemption. 

The defendant, a shareholder holding a con- 
trolling number of shares in a tea company, 
transferred his shares in the company by way of 
mortgage to the plaintiff, as security for an 
advance, and in consideration thereof agreed to 
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that the plaintiff should always thereafter have 
the sale of the company’s teas as broker ; and in 
the event of the company’s teas being sold other- 
wise than through the plaintiff, to pay him the 
amount of the commission he would have earned. 
The plaintiff acted as broker to the company. 
The advance having been paid off, the shares 
were re-transferred to the defendant, who shortly 
afterwards transferred them to another person as 
security for an advance, and the new transferee, 
by means of his position as shareholder, deprived 
the plaintiff of his position as broker to the com- 
pany. In an action by the plaintiff to recover 
damages for breach of contract, the defendant 
contended that the stipulations in the agreement 
were a clog upon the equity of redemption,- as he 
would have to retain the shares after the advance 
was paid off to secure the plaintiff continuing as 
broker to the company. 

Held — that the stipulations were a clog upon 
the equity of redemption, and were therefore not 
binding. 

Santley v. Wilde ([1899] 2 Ch. 474 ; OS L. J. 
Ch. 681 ; 48 W. R. 90 ; 81 L. T. 898 ; 15 T. L. R. j 
474 — C. A., No. 86, supra) commented on. 

JNTodke* v. Rice ([1902] A. C. 24 ; 71 L. J. Ch. 
189 ; 66 J. I\ 147 ; 50 W. E. 305 ; 86 L. T. 62 ; 
18 T. L. R. 196, No. 88, supra) followed. 

Decision of C. A. ([1901] 2 K. B. 550 ; 70 
L. J. K. B. S32 ; 49 W. R. 593 ; 85 L. T. 197 ; 17 
T. L, R. 641) reversed, Lords Lindley and Sliand 
dissenting. 

Bradley and Another r. Carritt, [1903] 

[A, C, 253 ; 72 L. J. K. B. 471 ; 51 W. R. 636 ; 

88 L. T. 633 ; 19 T. L. R. 466— H. L. (E.). 

91. Option to purchase Mortgaged Slock icithin 
a Fixed Time — Validity.} — A mortgage must 
not be converted into something else, and where 
there is a stipulation for the benefit of the mort- 
gagee which is part of the mortgage transaction, 
it is but part of his security, and necessarily 
comes to an end on the payment off of the loan. 

A mortgagee may not at the time of the loan 
enter into a contract for the purchase of the 
mortgaged property. 

The defendant advanced £5,000 to the plain- 
tiffs, and they agreed to secure the repayment 
with interest by the transfer of £30,000 deben- 
ture stock. The defendant stipulated ( inter alia) 
that he should have the option of purchasing the 
whole or any part of the debenture stock at 40 
per cent, at any time within twelve months. 
Thirty days’ notice of payment was required. 

Held — that the stipulation giving the option 
to purchase was a clog or fetter on the plaintiffs’ 
right to redeem, inasmuch as it interfered with 
the ownership of the very property which was 
made the security for the loan, and was therefore 
void. 

The rule against “clogging” an equity of 
redemption applies in the case of a company 
just as in the case of an individual. 

Reeve v. Lisle ([1902] A. O. 461 ; 71 L. J. Ch. 
768 ; 87 L. T. 308 ; 18 T. L. R. 767— H. L., 
No. 85, supra') distinguished. 


Decision of C. A. ([1903] 2 Ch. 1 ; 72 L. J. 

Ch. 262 ; 51 W. R. 439 ; 88 L. T. 106 ; 19 
T. L. E. 236 ; 10 Manson, 296) affirmed. 

Samuel r. Jarrah Timber and Wood Paving 

[Corporation, Ld., [1904] A. C. 323; 73 

L. J. Ch. 526 ; 52 W. R. 673 : 90 L. T. 731 ; 

20 T. L. R. 536 ; 11 Manson, 276— H. L. (E.). 

(c) Consolidation. 

92. Legal Mortgages and subsequent Equitable 
Mortgage between the same Parties but of 
different Property — Agreements to execute 
Legal Mortgage “ with such Powers and Provi- 
sions and in such Form as ” Mortgagee might 
require — Provision that sect. 17 of the Con re y- 

t ancing and Law of Property Act , 1S81 (44 & 45 
Viet. c. 41), should not apply.} — The plaintiff, a 
married woman, executed a legal mortgage in 
common form of freehold house property in 
j favour of the defendant to secure £900. This 
! mortgage contained no provision excluding the 
! operation of sect. 17 of the Conveyancing Act, 
1881, which prohibits the consolidation of mort- 
gages in the absence of an expressed intention to 
the contrary. Subsequently she executed to the 
defendant an equitable mortgage of other pro- 
perty belonging to her, expressed to be in con- 
sideration of a sum of £100 paid to her. which 
provided for securing further advances to be 
paid to her husband by the defendant. It con- 
cluded with an agreement that she would execute 
to the defendant a legal mortgage “with such 
powers and provisions and in such form as ’ ’ the ‘ 
defendant might require for further securing the 
principal moneys and interest. The plaintiff 
sought to redeem the first mortgage without 
redeeming the second mortgage. 

Held — that the defendant had no right to a 
mortgage in which there should be a provision 
that sect. 17 of the Conveyancing Act, 1881, 
should have no application ; and that the plain- 
tiff was entitled to redeem and have the property 
comprised In the first mortgage reconveyed to 
her. 

Whitley v, Challis ([1892] 1 Ch. 64 ; 61 L. J. 

Ch. 307 ; 40 W. R. 291 ; 65 L. T. 838— C. A.) ; 

followed. 

Farmer v. Pitt, [1902] 1 Ch. 954 ; 71 L. J.Ch. j 
[500 ; 50 W. R. 453— Byrne, J. 

93. Right of Sole Mortgagee to consolidate Prior j 

Mortgage vested in him jointly with another .} — 

The right to consolidate two mortgages arises j 
when the title of the mortgagees in respect to 
each mortgage can be shown to be vested in one , 
and the same hand, and this fact must be esfcab- ; 
lished in order to bring into operation the j 
doctrine of consolidation ; consequently, in the 
case of a mortgage of freehold hereditaments j 
in which A. and another were mortgagees ad- ; 
vancing money on a joint account, and a second i 
mortgage of the same hereditaments and certain 
leasehold premises in which A. was sole mort- 
gagee, although there is a possibility of the ! 
mortgages becoming vested in one and the same ! 
hand, namely, in A. upon his surviving his co- 1 
mortgagee, and notwithstanding the fact that A. . 
could give a good receipt for the moneys secured : 
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on both mortgages, the doctrine of consolidation 
does not apply. 

Riley v . Hall, (1898) 79 L. T. 244— Stirling, J. 

94 . Right to Redeem — Notice of Pr ior Mort- 
gage — Conveyancing Act , 1881 (44 & 45 Yict. c. 
41), s . 17,] — The defendants advanced money to 
a mortgagor upon a mortgage of certain property, 
the deed containing a provision that the mort- 
gagor should not be entitled to redeem without 
paying to the defendants all moneys that might 
be secured to them by any other mortgage 
executed by the mortgagor. The mortgagor 
subsequently mortgaged another property to the 
defendants, and gave a second mortgage over 
this property to the plaintiff. After the mort- 
gage to the plaintiff, of which the defendants 
had notice, the mortgagor mortgaged two other 
properties to the defendants. In an action by 
the plaintiff as second mortgagee to redeem: — 

Held — that there was a contrary intention 
expressed in the mortgage of the first property 
to the defendants within sect. 17 of the Con- 
veyancing Act, 1881, and that, therefore, the 
plaintiff was bound to redeem that mortgage as 
a condition of redeeming the first mortgage on 
the property over which he held a second mort- 
gage ; but that as the defendants, when they 
subsequently took the mortgages on the other 
properties, had notice of the plaintiff *s mortgage, 
they were not entitled as against him to consoli- 
date those mortgages with the mortgage on the 
first property, and to compel him to redeem all 
the mortgages. 

Hughes v. Britannia Permanent Benefit 
[Building Society, [1906] 2 Ch. 607 ; 75 
L. J. Ch. 789-; 95 L. T. 327 ; 22 T. L. R. 806— 

Kekewicb, J. 

95 . Two Mortgages on same Property — First 
Mortgage reserving Right to Consolidate — Third 
Mortgage of the same and Additional Property — 
All Mortgages vested in same Person — Con- 
veyancing and Zaio of Property Act , 1881 (44 & 
45 Viet. c. 41), s. 17.] — A debtor mortgaged some 
property for £6,000 by a deed excluding sect. 17 
of the Conveyancing Act, 1881 ; he granted a 
second mortgage of the same property to another 
person, and a third mortgage of the same pro- 
perty and of some other assets of value to a third 
person for £1,000 : after a receiving order had 
been made against the debtor, the second 
mortgagee took transfers of the other two 
mortgages. 

Held — that the trustee in bankruptcy, if he 
desired to redeem the third mortgage, must also 
redeem the other two. 

In re Salmon, Ex parte The Trustee, 
[1903] 1 K. B. 147 ; 72 L. J. K. B. 125 ; 51 
W. R. 288 ; 87 L, T. 654; 10 -Manson, 22— 

Wright, J. 

XXII. RESTRICTIVE COVENANTS. 

98 . Collateral Advantage to Mortgagee — 


gives the mortgagee some collateral advantage 
beyond the payment of the principal, interest, 
and costs is void. 

Such an agreement is not invalid unless it clogs 
the equity of redemption, or is unconscionable or 
oppressive. 

Jennings v. Ward (2 Vern. 520) and Re 
Edwards 1 Estate (11 Ir. Ch. Rep. 367) dis- 
tinguished. 

A covenant contained in a mortgage of an hotel 
to a brewer providing that the mortgagor will 
during the continuance of the security deal 
exclusively with the mortgagee for all beer sold 
upon the premises can be enforced by the 
mortgagee. 

Decision of Romer, J. affirmed. 

Biggs v. Hoddinott, [1898] 2 Ch. 307; 67 

[L. J. Ch. 540 ; 79 L. T. 201 ; 14 T. L. R. 504 ; 

47 W. R. 84— C. A. 

See Santley v. Wilde, No. 86, supra. 


97 . Tied Public -house — Collateral Security 
for Mortgage — Omission of u Successors ” — Assign 
and Sub-lessee — Notice — Superior Titled] — J. J., 
j the owner of a public-house, mortgaged it, subject 
to a prior mortgage to J. T., to M. J. and W. J., 
trading together as “J. Brothers” as brewers 
and wine merchants. By an indenture of even 
date 'with this second mortgage, J. J. covenanted 
with the said M. J. and W. J., “ trading in co- 
partnership as ‘ J. Brothers,' ” and thereinafter 
“ styled as 4 J. Brothers, ’ ” that he, the said J. J., 
his executors, administrators, and assigns, for so 
long as he or they should continue in possession 
of the said public-house, would purchase their 
beer and spirits from the said 44 J. Brothers.” 
Subsequently J. J. and J. T. united in granting 
a sub-lease to H., who had at the time notice of 
the said covenant; and the business of, “J. 
Brothers,” together with the mortgage to them 
already mentioned, was transferred to the A. 
Brewery Co. 

Held — that the covenant and the mortgage to 
“ J. Brothers ” must be read together, and that 
H. was bound to purchase his beer from the 
A. Brewery Co., notwithstanding the fact that 
“ J. Brothers ” had technically ceased to exist, 
and that H. was not hound by the actual words 
of the covenant to purchase his beer from their 
“ successors.” 

Held, also, that 44 assign ” does not necessarily 
exclude “ sub-lessee,” and that the fact that H. 
was not the 44 assign” but the “sub-lessee” of 
J, J. did not relieve him from liability on the 
covenant with notice of which he was affected. 

Held, also, that H. was bound to claim under 
his superior title, and that he must accordingly be 
considered, in the eye of the law, to derive his 
title, not from J. T., but from J. J., following 
Roach v. Wadham, (1805) 6 East, 289. 

John Brothers ; Abergarw Brewery Co. v. 

[Holmes, [1900] 1 Ch. 188; 69 L. J.Ch. 148 ; 

64 J. P. 152 ; 48 W. R t 236 ; 81 L. T. 771— 

Kekewieh,J. 
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See also Sect. XVII. Power of Sale. 

98. Fluctuating Security — Shares in- Company 
— No Bay fixed for Payment — Implied Power of 
Sale — Notice to Mortgagor demanding Payment ' 
— Lapse of reasonable Tune — Conveyancing and 
Law of Property Act , 1881 (44 & 45 Viet. c. 41), 
ss. 19, 20.] — If stock or shares be made the 
security for money, and the day appointed for 
payment is passed, the mortgagee may under an 
implied power of sale at once proceed to sell the 
stock or shares, and repay himself, principal and 
interest, without any authority from the mort- 
gagor, and without commencing an action of 
foreclosure. 

When no time for payment has been originally 
fixed, then, before the implied power of sale can 
be exercised, notice demanding payment is to be 
given to the mortgagor, and default must be 
made by him in payment after such notice. The 
notice must give a reasonable opportunity to the 
mortgagor to pay what is due under the mortgage; 
and it is at least desirable that it should fix a day 
for that purpose, and also convey to the mind of 
the mortgagor that, if he fails to avail himself of 
the opportunity given to redeem, the mortgagee 
will be in a position to put in force his rights. 
Sects. 19 and 20 of the Conveyancing and Law 
of Property Act, 1881, do not apply where the 
mortgage is not by deed. 

The defendants, who were stockbrokers, bought 
first 400 and then 300, making in all 700, shares 
in a company on behalf of the plaintiff, who 
remitted part only of the purchase-money. In 
pursuance of an arrangement between the 
plaintiff and the defendants, the shares were 
entered on the register in the name of the 
defendants, and held by them as security for 
the amount of the purchase-money due. The 
defendants made repeated applications to the 
plaintiff for payment of the purchase-money, but 
never received more than a portion of it. The 
company announcing a scheme of reconstruction, 
the defendants wrote to the plaintiff for instruc- 
tions and for payment of his debt. Receiving no 
reply, they applied for and obtained 1,050 shares 
in the new company in their own names in 
respect of the 700 shares. They subsequently 
sold these shares in the bona fide belief that they 
were rightful owners. The plaintiff now alleged 
that the sale was improper and claimed redemp- 
tion of the 1,050 shares, or in the alternative 
damages for improper conversion. It was 
assumed that the true relation between the 
parties was that of mortgagor and mortgagees 
of shares. 

Held (Vaughan Williams, L.J. dissenting) 
—that the 1,050 new shares were as much 
subject to the mortgage as. the original 700 
shares ; that it made no difference that the 
defendants sold under the belief that they 
were no longer mortgagees ; and that the 
letters written to the plaintiff amounted to 
reasonable notice entitling the defendants to sell 
■the shares. 

Henderson v. Astwood ([1894] A. C. 150 ; 6 R. 
450 — P. O.) followed. 


Decision of Farwell, J. ([1901] 1 Oh. 70; 70 
L. J. Ch.47; 49 W. R. 167 ; 83 L. T. 70G : 17 
T. L. R. 51) affirmed. 

Deverges v. Sandeman, Clarke <fc Co., [1902] 

[1 Ch. 579 ; 71 L. J. Ch. 32S ; 50 W. R. 404 ; 

[86 L. T. 269 ; 18 T. L. R. 375— C. A. 

99. Mortgage to a Society — Purchase by 
Member of Investment Committee of Society — 
Sale at Undervalue — Sale set Aside. ] — A mort- 
gagee is not a trustee for the sale of the mort- 
gaged property, but he owes some obligations to 
the mortgagor. 

The plaintiff had mortgaged some property to 
a society, and, as she was in arrear with her ; 
interest, the society determined to sell. Even- 
tually. the property was sold by auction to D. 
for £1,475. D. was a member of the investment 
committee of the society, whose duty it was to 
superintend the realisation of mortgage securities ; 
and it appeared that I), virtually fixed the reserve 
price, and gave all instructions to the auctioneer. 
After the sale he was able to borrow £1.475 ; 

on the same property with slight collateral [ 
security. In an action by the plaintiff to set ^ 
aside the sale : — ~ 

Held — that the onus was on the defendants I 
to prove that everything had been carried out 
bond fide ; that there had in fact been a sale at - 
an undervalue, and other circumstances were 
suspicious ; and that therefore the sale must he \ 
set aside. j 

Farrar v. Farrars , Ld. ((IS8S) 40 Ch. D. 395 ; ' 
58 L. J. Ch. 185 ; 37 W. R. 196 ; 60 L. T. 121— j 
C. A.) and In re Bloyts Trusts ((1849) 1 Mac. ; 
& G, 494 — Lord Cottenham) applied. 

HODSON i\ Deans. [ 1903] 2 Ch. 647 ; 72 L. J. Ch. f 
[751 ; 89 L. T. 92 ; 19 T. L. R. 596 ; 52 W. R. i 
122 — Joyce, J. j 

100. Surplus — Trust of Surplus in Favour of f 

Mortgagor fills “ Heirs or Assigns' 1 — Mortgagor ■ 
a Lunatic — Whether Surplus Personalty or l 
Realty. ] — In 1900 mortgaged property was sold 
under a power of sale in the deed, which pro- 1 
vided that the surplus should be paid to the | 
mortgagor “ his heirs or assigns.” The mortgagor ! 
was then, and continued to be, a lunatic not - 
so found, and in 1906 he died intestate and a j 
bachelor. j 

Held — that the surplus must be treated as ; 
personalty. ; 

Decision of Parker, J. ([1907] 1 Ch. 313 ; 76 * 
L. J. Ch. 220 ; 96 L. T. 359) affirmed. j 

lx re Grange, Chadwick v. Grange, [1907] } 
[2 Ch. 20 ; 76 L. J. Ch. 456 ; 96 L. T. 867—; 

C. A. I 

XXIV. SETTLED LANDS. 

101. Mortgage by Reversioner — Marriage 
Settlement by Reversioner — Redemption by 
Settlor — Intention to keep Charge alive — ■ 
Priority.'] — Where a tenant for life of a marriage 
settlement pays off out of his own moneys a 
mortgage on a reversionary interest, assigned t< 
the trustees of the settlement subject to tht 

38—2 ; 
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mortgage, and takes a conveyance which in effect 
makes the payment off of the mortgage enure 
for the benefit of the settlement, the Court will 
make a declaration that, notwithstanding the 
form of reconveyance, the tenant for life is 
entitled to have the charge kept alive for his own 
benefit, and that the sum so paid off has priority 
over the settlement. 

Gifford (Lord) v. Lord Fitzhardikge, 
[1899] 2 Ch. 32 ; 68 L. J. Ch. 529 ; 47 W. R. 

618 ; 81 L. T. 106— North, J. 

102 . Trustees Lending Trust Money to Life 
Tenant on Mortgage — Life Tenant conveying 
Equity of Redemption to Reversioner — Life 
Tenant releasing his Life-interest in Trust Funds 
in favour of such Reversioner — No Merger.'] — S. 
was entitled to a life- interest in certain real and 
personal property, to which, subject to his life- 
interest, his daughter was absolutely entitled. 
He mortgaged certain property to the trustees as 
security for a loan from the trust funds ; and 
subsequently, by two deeds executed the same 
day, he conveyed the mortgaged property to his 
daughter subject to the mortgage, and released 
in her favour his life-interest in the trust funds. 
The daughter predeceased him. 

Held — that there was no merger. The 
daughter was absolutely entitled to the land, 
but not to the security until she discharged 
the succession duty. 

Ik re Simmokds, Dekkisok v. Ormak, (1903) 
[87 L. T. 594— Joyce, J. 

XX Y. SOLICITOR MORTGAGEE. 

103 . Costs — 3£ortgages from Client — Accounts 
Settled — Profit Costs — Overcharges for Interest — 
Reopening Accounts — Limitation Act , 1623 (21 
Jac. 1, c. 16).] — A solicitor since 1883fmanceda 
client, who was a builder, advancing him money 
and taking mortgages upon the land acquired 
and built upon as security for his advances with 
interest and his costs. The client was not 
represented by any other solicitor. From time 
to time accounts were submitted to the client, 
and they were agreed to and signed by him, 
some of them more than six years before action. 
In the accounts the solicitor always charged 
profit costs in respect of the mortgages to him- 
self, but no bills of costs were rendered. There 
were also certain instances of interest over- 
charged by error. The solicitor died in 1905. 
In an action by the executors for foreclosure of 
two of the mortgages the client counterclaimed 
to reopen the accounts on the ground of over- 
’ charges. 

Held— that, considering the relations between 
the parties and the character of the errors, from 
which it might be expected that the errors proved 
in some cases would appear in all, the client was 
entitled to the relief claimed in respect of all the 
accounts ; that the Statute of Limitations did 
not apply ; and that the client was entitled to 
have the solicitor’s costs charged in such 


respect of any mortgage before the Mortgagees’ 
Legal Costs Act, 1895, regard being had in such 
taxation to any agreement as to costs appearing 
by such accounts to have been come to between 
the parties. 

Cheese v. Keek, (1907) 24 T. L. R. 138— 

[Neville, J. 

104 . Foreclosure — Redemption — Profit Costs — 
Mortgagees 1 Legal Costs Act , 1895 (58 & 59 
Viet. c. 25), s. 3.] — An order for foreclosure was 
obtained in 1893 by a solicitor mortgagee in an 
action to enforce his security. In 1898 an order 
was made on further consideration of the action 
directing taxation of costs. The taxing-master 
allowed the mortgagee, who had himself acted, 
profit costs. On a summons to vary the 
certificate : — 

Held — that the rights of the parties were 
ascertained by the order of 1893, and must be 
determined by the law in force at that date ; 
consequently the mortgagee was not entitled to 
the benefit of the Mortgagees’ Legal Costs Act, 
1895, s. 3. 

Decision of Cozens-Hardy, J. (82 L. T. 142) 
affirmed. 

Day v. Kelland, [1900] 2 Ch. 745 ; 70 L. J. Ch. 

[3 ; 49 W. R. .66 ; 83 L. T. 445— C. A. 

105 . Statement in Deed that Money has teen 
Lent — Money not in fact Lent — Sub -wort gage 
to Third Person — Estoppel — Priority .] — A solici- 
tor induced the plaintiff, who was a client of his, 
to execute a mortgage of certain property to him 
in order to provide a sum of £2,500 for the pur- 
pose, as he alleged, of being lent, to another 
client at an increased rate of interest. The 
mortgage deed stated that £2,500 had been lent 
by the solicitor to the plaintiff, but, in fact, no 
sum at all was lent. The solicitor then executed 
a sub-mortgage of the property for £1,200 in 
favour of the defendant, who had no notice of 
the fraud, and absconded. The plaintiff claimed 
that the mortgage and sub-mortgage were void, 
and that the property should be reconveyed to 
him : — 

Held — that as the plaintiff had executed the 
mortgage deed for the purpose of its being used 
for raising money for his own advantage, and as 
money was raised upon it from the defendant, 
the plaintiff was estopped from saying as against 
the defendant that he had not received the 
money. 

Decision of Joyce, J. (97 L. T. 167 ; 23 T. L. R. 
604) reversed. 

Powell v. Browke, (1907) 24 T. L. R. 71— 

[C. A. 

XXVI. SURETY. 

106 . Collateral Security — Judgment Creditors 
of Principal — Right of Surety against Security.] 
— A wife mortgaged certain property to her 
husband’s creditor as surety only. The mort- 

I gagee’s transferees, who were judgment creditors 
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mortgagor was sold pursuant to an order of the 
Court, and the transferees received the balance 
of the purchase-money and claimed to apply it 
toward their judgment debt. The wife com- 
menced an action against them to redeem the 
property she had charged. 

Held — that the balance ought to go in relief 
of the wife’s mortgage. 

South v. Bloxam ((1865) 2 H. & M. 457 ; 11 
Jur. (N.S.) 319 ; 34 L. J. Ch. 369 ; 12 L.T. (N.S.) 
204— Wood, V.-C.) explained. 

Dixon «?. Steel, [1901] 2 Ch. 602; 70 L. J.Ch. 

[794 ; 50 W. B. 132 ; 85 L. T. 404— Cozens- 

Hardy, J. 

107 . Tacking — Collateral Security for one 
Mortgage — Covenant by Tenant for Life .'] — 
Certain property, already subject to a mortgage 
for £1,500, was with other property mortgaged 
for £2,500 : upon a transfer of the first mortgage 
to the holder of the second, the tenant for life of 
the mortgaged property covenanted with the 
holder to pay the £1,500, it being provided that, 
as between himself and the owners of the 
property, such covenant should be a collateral ! 
security only. 

Held, by Bomer and Stirling, L JJ. (Vaughan 
Williams, L.J. dissenting) — that upon the true 
construction of the document the covenantor 
was a principal debtor ; and that, therefore, as 
against his executors the transferee’s representa- 
tives were entitled to tack the later mortgage 
to the earlier one, and need not reassign their 
securities for the £1,500 upon being paid that 
sum and interest. 

Duncan Fox Sf Co. v. North and South Wales 
Danh ( (1880) 6 App. Cas. 1 ; 50 L. J. Ch. 355; 
29 W. B. 763 ; 43 L. T. 706— H. L.) followed. 

Held, by Vaughan Williams, L.J. — that the 
covenantor • was a surety only, and that no 
tacking should be allowed. 

Decision of Byrne, J. (89 L. T. 234) affirmed. 

Nicholas v. Eidley, [1904] 1 Ch. 192; 73 

[L. J. Ch. 145 ; 52 W. E. 226 ; 89 L. T. 653 

— C. A. 

XXVII. TRANSFER. 

108 . Mortgage by Sub -demise in 1S80 — Trans- 

fer in Statutory Form in 1893 — “Benefit of said 
Mortgage ” — Whether Legal Estate passed — 
Intention — Conveyancing and Law of Property 
Act , 1S81 (44 & 45 Viet. 41), 27, 63, 

Sched. III.] — In granting, or assigning, a term 
of years there must, in order that the legal estate 
may pass, be some words implying an intention 
to part with possession. 

A lessee mortgaged leaseholds by a sub-demise 
before the commencement of the Conveyancing 
Act, 1881 ; in 1893 his executors executed a 
transfer of the mortgage in statutory form 
which recited the mortgagee’s death and will, 
and then purported to transfer and convey “ all 
the benefit of the said mortgage.” 

Held — that it did not pass the legal estate in 
the mortgaged leaseholds. 


Decision of Kekewich, J. affirmed. 

In re Beachey, Heaton v. Beachey, [1904] 

[1 Ch. 67 : 73 L. J. Ch. 6S ; 52 W. E. 309 ; 89 
L. T. 685—0, A. 

109 . So Satire of Transfer to Mortgagor — 
Fraudulent Sale by Mortgagee and Mortgagor — 
Payment of Mortgage Debt to Mortgagee— Con- 
structive Notice.] — The plaintiff bought a 
property previously mortgaged by the defendant 
and the mortgage of which had been transferred 
to E. The solicitor who acted in the matter, 
and who was also the original mortgagee, cheated 
both the plaintiff and defendant. No notice was 
given to the defendant of the transfer of the 
mortgage to E. The solicitor continued to pay 
the interest to E. Then the defendant and the 
solicitor mortgagee sold and conveyed the 
property to the plaintiff. The defendant left 
everything connected with the sale to the 
solicitor, who inserted in the conveyance to the 

■ plaintiff a deliberately false recital suppressing 
the mortgage and the transfer of it, and stating 
that the property was unincumbered. An 
account was settled between the solicitor and the 
defendant, the foimer retaining the mortgage 
debt out of the purchase-money. 

Held (Vaughan Williams, L.J. doubting) — 
that the knowledge of the solicitor must be 
imputed to the defendant, who, therefore, could 
not avail himself of his actual ignorance of the 
transfer of the mortgage ; that the plaintiff stood 
in no better position than the defendant ; and 
that the mortgage must be treated as still sub- 
sisting, and as a security to E., and that the 
plaintiff must take the property subject to it. 

Decision of Cozens-Hardy, J. (68 L. J. Ch. 
572 ; 47 W. E. 620 ; 81 L. T. Ill) affirmed on 
different grounds, 

Dixon v. Winch, [1900] 1 Ch. 736 ; 69 L.J. Ch. 

[465 ; 48 W. E. 612 ; 82 L. T. 437 ; 16 T. L.E. ! 

276— U. A. 

See also No. 24, supra. 

110 . Priority of Mortgagor — State of Accounts 
— Payment of Principal after , but without ; 
Notice of Transfer to Agent — Appropriation by 
Agent — Transfer to Agent — Extinguishment of 
Debt — Fraud— Becon vega nee.] — Where a mort- 
gage is transferred without the privity of the 
mortgagor, the transferee takes subject to the 
state of account between the mortgagor and 
mortgagee. 

Payments of interest or payments on account ; 
of principal made by the mortgagor to the mort- 
gagee after, but without notice of, a transfer, " 
must, in the absence of collusion, be allowed to 
the mortgagor as against transferee. 

The plaintiff, a mortgagor, put her solicitor in 
funds for the express purpose of paying off her 
mortgage. He appropriated the funds to his; 
own use, but continued to pay the interest due, 
under the mortgage. The mortgagor did not ask 
for the title deeds or a reconveyance of the legal 
estate. The solicitor took a transfer of the 
mortgage debt and security to himself, and on 
the following day transferred the same to the 
defendant, who took the transfer in good faith'. 
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but made no inquiry as to the state of the 
account between mortgagor and mortgagee. 
The solicitor absconded, and, on the defendant 
applying to the plaintiff for interest, the fraud 
was discovered by both innocent parties. 

Held — that the transferee having taken the 
transfer from the solicitor without the privity 
of the mortgagor, the transferee could only hold 
it against the mortgagor subject to the state of 
account between the solicitor and the mortgagor ; 
that as between the solicitor and the mortgagor 
the mortgage-debt was non-existent, and directly 
the solicitor became himself the transferee the 
debt was extinguished, and no transferee from 
him could treat the debt as a subsisting charge, 
and that the mortgagor was entitled to a 
reconveyance. 

Turner v. Smith, [1901] 1 Ch. 218 ; 70 L. J. 
[Ch. 144 ; 49 W. R. 1S6 ; 83 L. J. 704 ; 17 
T. L. R. 143 — Byrne, J. 

XXVIII. TRUSTEES. 

111 . Chose in Action — Trust for Sale of Land 
— Proceeds of Sale held on Trusts — One of several 
Trustees Mortgagor of his Beneficial Interest — 
Absence of Notice to Co- Trustees — Subsequent 
Mortgage with Notice.'] — By virtue of an inden- 
ture of' settlement freehold property was vested 
in three trustees, one-of whom was P., upon trust 
for sale and to invest the proceeds and pay the 
income to a lady for life, and after her decease 
to stand possessed of the trust moneys and 
securities for all her children, one of whom was 
P. The rents and profits until sale were to be 
paid and applied as income. The property 
remained unsold. P., in September, 1892, mort- 
gaged his interest in the reversion to the C. and 
C. Bank for £800, and notice of this was given to 
the trustees, and the plaintiffs paid this mortgage 
off, and were admittedly first mortgagees in 
respect thereof. In November, 1892, P. mort- 
gaged his reversionary interest to G-. for £800, 
subject to the first mortgage, and in 1893 for a 
further sum of £500. These securities were kept 
by P. in his own custody. In 1898 P. (conceal- 
ing G.’s charges) mortgaged all his interest to the 
plaintiffs to secure his current account up to 
£1,800. Notice of this charge was given to F., 
who was then one of the trustees, and acted as 
solicitor for them. The bank bad no notice or 
knowledge of G.’s charges, though they inquired 
as to any prior charges. 

Held— -that there was sufficient evidence to 
show that no notice of G.’s charges was given to 
the trustees other than P., and the case must 
be dealt with on the assumption that G, could 
only rely upon the knowledge which P. had of 
his own incumbrances, which was not sufficient 
to protect G., and that the plaintiffs were entitled 
to priority over G. 

Held, also, that although the land was not 
sold and the securities all purported to deal with 
land and not money, the rule as to priority in 
J Dearie v. Hall ( (1823) 3 Russ. 1 ; 27 R. R. 1) 


Browne v. Savage ((1859) 4 Drew, 635) 
followed. 

Lloyds Bank v. Pearson, [1901] 1 Ch. 865 ; 

[70 L. J. Ch. 422; 84 L. T. 314— Cozens-' 

Hardy, J. 

112 . Claim by Mortgagee to receive Whole of 
Fund on giving Receipt — Payment into Court 
— Conveyancing Act , 1881 (44 &45 Viet. c. 41)* 
s. 22, sub-s. 1.] — Where trustees have bond fide 
doubts as to whether a mortgagee is entitled to 
be paid the whole or any part of a mortgaged 
fund in their hands, or have notice that there is 
something suspicious, or where there are any 
circumstances which make it reasonable for them 
to decline to be satisfied, they are not bound to 
pay over the fund on the receipt of the mort- 
gagee under sub-sect. 1 of sect. 22 of the Con- 
veyancing Act, 1881, .but may seek the protection 
of the Court and pay the money into Court. 

In re Bell , Jeffery v. Sayles ([1896] 1 Ch. 1) 
considered and applied. 

Hookey v. Western, [1898] 1 Ch. 350 ; 67 

[L. J. Ch. 166 ; 78 L. T. 1 ; 14 T. L. R. 20 ; 

46 W. R. 312— C. A. 


MORTMAIN ACTS. 

j See Charities ; Beal Property. 


MOTOR CARS. 

See Highways, No. 52 ; Street Traffic. 


MUNICIPAL CORPORA- 
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See Local Government. 


MUSIC HALLS. 

See Theatbes, Music Halls and 
Shows. 


MUSICAL COPYRIGHT. 

See Copyright and Literary Pro- 
perty. 


NAME. 

See Wills, Nos. 268-270. 
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And see Aliens, Nos. 2, 3 ; Animals, 
Nos. 17, 20, 21, 23-26 ; Bailment, 
Nos. 5-7, 0 ; Builders, Nos. 5-8 ; j 
Carriers, Nos. 4, 5 ; Highways, 
Nos. 69-74 ; LANDLORD AND 
Tenant, Nos. 102-108 ; Master 
and Servant, Nos. 386, 388-390 ; 
Public Health, Nos. 31, 33 ; 
Shipping, Nos. 55-58, 61, 62, 109, 
111, 138, 140-147, 167, 272-278, 
358, 365, 367 ; Tramways, No. 33. 

I. CONTRACTORS AND SUB-CONTRACTORS. 

1. Independent Contractor — Intervening with 
Servants of — Liability of Master.'] — The defen- 
dants, who were contractors, were engaged by 
the occupier of a house to execute certain work 


thereon. At the close of the day’s work, their 
workmen had at first placed the ladders they had 
been using on the lawn ; but to this the occupier 
objected, and the workmen by — as the jury 
found — the permission, though not by the order 
of the occupier, subsequently placed them on the 
side path leading to the back door of the bouse. 
The plaintiff, who was delivering bread, one 
dark night in November, stumbled over the 
ladders and was injured. 

Held — that in putting the ladder’s on the side 
path the workmen were acting as servants of 
the defendants, and that the defendaxrts were 
liable. 

Bennett i\ Castle & Sons, (1S98) 14 
[T. L. 11. 288— 0. A. 

2. Principal and Agent — Jointly engaged in 
Performance — Work involving Banger to the 
Public — Precautions to be taken — Casual or 
Collateral Segligence.] — The defendants were 
engaged in laying down wires and tubes in a i 
trench under the pavement of a street. After , 
the wires were laid the connections between the 
tubes were made by a plumber under a contract 
with the defendants, whereby he agreed to do ; 
the work to the satisfaction of the defendants’ 
foreman-in-charge at a fixed sum per connection, | 
the plumber to supply the necessary men and I 
materials. The soldering material used for j 
making the connections was melted in an iron 
pot on the foot pavement, and it was necessary, . 
for the purposes of the work, to obtain a flare : 
from a benzoline lamp, which was done by 1 
applying heat to the lamp. To obtain the flare 
the plumber’s man plunged the lamp into the j 
molten solder (this being a usual, proper and I 
necessary operation with a lamp in good order), 
when, in consequence of the safety-valve being f 
out of order, which the plumber ought to have 
known, the lamp exploded, and the molten ; 
solder flew up and injured the plaintiff, who ( 
was passing by. The evidence was conflicting : 
as to whether one of the defendants’ men was - 
assisting the plumber’s man in the work. j 

In an action in the county court to recover 1 
damages for the negligence of the plumber’s! 
man in plunging a defective lamp into the metal, ; 
the judge found that the defendants had in 
substance the control of and supervised the work; 
which the plumber did, that the plumber was in! 
the position of a servant ; and that the defendants, 
were liable. | 

Held — that the judgment of the county; 
court judge must be affirmed, because there was 
evidence that the work was being jointly executed 
by the defendants and the plumber, and that, 
therefore, the defendants were liable for the 
negligence of the plumber’s man ; and, further, 
assuming that the plumber was an independenl 
contractor, that the defendants were executing 
on a highway works likely to cause danger t( 
the public unless precautions were taken, ant 
were, therefore, liable for the negligence of tb 
contractor’s workmen in the execution of th 
works, such negligence not being a casual c 
collateral act of negligence. 

Decision of Piv. Ct. ([1899] 1 Q. B. 22] 



1039 


NEGLIGENCE. 


1040 


Contractors and Sub- Contractors — Continued. 

68 L. J. Q. B. 302 ; 63 J. P. 133 ; 47 W.R. 203 ; 
79 L. T. 693 ; 15 T. L. B. 73) reversed. 

Holliday v. National Telephone Co., 
[1899] 2 Q. B. 392 ; 68 L. J. Q. B. 1016 ; 
47 W. B. 658 ; 81 L. T. 252 ; 15 T. L. B. 

483 — C. A. 


3. Sewer — Laying of— Failure by Contractor 
to Exercise Reasonable Care.] — The defendants 
having contracted with the London County 
Council to construct a sewer along Bockinghara 
Street, Walworth, in the county of Surrey, 
opened up a long trench for that purpose in 
close proximity to the plaintiffs’ buildings. A 
serious subsidence of the plaintiffs’ land having 
taken place, and the walls and buildings belong- 
ing to the plaintiffs being greatly injured, in an 
action brought against the defendants for 
negligence : — 

Held — on the evidence, that the damage to 
the plaintiffs’ premises had been caused by the 
defendants’ works, that the defendants had not 
exercised reasonable care and skill in the 
execution of the works, and that the injury was 
occasioned to the plaintiffs’ premises by the 
negligence of the defendants in carrying out the 
works. 

London General Omnibus Co., Ld. v. 
[Tilbury - Contracting and Dredging 
Co., Ld., (1907) 71 J. P. 534— Neville, J. 

4. Sewerage Works — Construction of— Damage 
to Gas Mam — Liability of Contractor.] — Under 
a contract with a district council a contractor 
undertook to execute certain sewage works and 
to lay certain sewers, and “to save the district 
council harmless and indemnified from all 
claims and actions for or in respect of any 
damage or injury to persons or property arising 
from or occasioned by the neglect, default 
or misconduct of the contractor or of any 
person employed by the contractor, or otherwise 
howsoever from or by the execution of the 
works.” In laying down of the sewers in a 
highway, the contractor at three different places 
came across the gas main, the property of the 
gas company. The sewer trench was dug to a 
lower depth. The contractor was directed by 
the engineers of the district council to support 
the gas main by 9-inch brick piers in places 
where the gas main was met with. This was 
done. Subsequently, the gas main was found 
fractured at two of the places where it was met 
with. The gas company sued the district council 
for negligence and obtained a verdict. The 
district council claimed to be indemnified under 
their contract with the contractor. In the issue 
between the district council and the contractor, 
the jury found in favour of the contractor that 
the damage was not due to the mode in which 
the work was done. 

Held — that the third party was not liable to 
indemnify the district council. 

Ilford Gas Co. i\ Ilford Urban District 
, [Council, Jackson, third party, (1903) 
fi7 J. p. 365— C. A. 


5. Work on Highway — Protection of Public- 
Liability of Contractor for Negligence of Sub- 
contractors.] — A town council, who were the 
owners of tramways worked by horse power, 
entered into a contract with the defendants, con- 
tractors, whereby the latter undertook to do the 
whole of the work of equipping the tramways 
for electric traction. The contractors entered 
into a sub-contract whereby the third parties, 
sub-contractors, agreed to do part of the work, 
namely, the erection of the iron standards along 
the streets, and the fixing of the wires thereto. 
For this purpose the sub-contractors used a tall 
derrick, or trolley on wheels, which was a usual 
structure to employ in executing work of this 
kind, and their workmen, on leaving off work, 
negligently left the derrick too close to the tram 
lines, whereby the plaintiff who was riding on 
a tramcar, was injured. In an action against 
the contractors to recover damages : — • 

Held— that, as the work was being done on a 
highway, it was the contractors’ duty to take 
reasonable precautions to protect the public, and 
that they could not escape from that duty by 
delegating the work to sub-contractors ,* that the 
act of negligence was primary and not merely 
casual or collateral ; and that the defendants 
were liable. 

Maxwell v. British Thomson Houston 

[Co., Ld., Blackwell & Co., third 
parties, (1902) 18 T. L. K. 278— C. A. 

II. CONTRIBUTORY NEGLIGENCE. 

6. Both Parties held to be Negligent — Dis- 
agreement as to ivhether Defendant could have 
avoided the Accident by the Exercise of Reason- 
able Care — Effect of Findings. ] — If the proximate 
cause of, a collision is the negligence of the plain- 
tiff, as well as that of the defendant, the plaintiff 
cannot recover. 

In a “running down” case the jury found 
that there was negligence on the part of the 
plaintiff, and also on the part of the driver of 
the defendants’ omnibus, but they could not 
agree as to whether, notwithstanding the negli- 
gence of the plaintiff, the omnibus driver could 
have avoided the accident by the exercise of 
reasonable care. It was admitted that the 
omnibus was overtaking the plaintiff’s truck, 
and that it was the near side hind wheel which 
struck , the off-wheel of the truck. Applying 
the finding of the jury to these admitted facts, 
the judge came to the conclusion that the 
finding of negligence against the plaintiff could 
only mean that he had pushed his truck away 
from the pavement into the omnibus ; and that, 
therefore, whatever answer the jury had given 
to the other question, the plaintiff could not 
recover,, for his own negligence was as much the 
proximate cause of the collision, as the negligence 
of the driver could have been. 

The Bernina ((1888) 13 A. C. 1 ; 57 L. J. P. 
D. & A. 65 ; 58 L. T. 423— H. L.) applied. 

Reynolds r. Thomas Tilling, Ld., (1903) 19 
[T. L. B. 539— Walton, J. 

7. Questions for Jury — Heaps nf Stone for Road 
Repairing.] — The defendants, a highway autho- 
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rity, in broad daylight carted a heap of stones 
on to a road, and before the stones were spread, 
the plaintiff drove into the heap and was injured. 
A jury found that both plaintiff and defendants 
had been guilty of negligence, and that the 
defendants could by the exercise of ordinary 
care have avoided the consequence of the 
plaintiff’s negligence. 

Held — ( 1) that there was no evidence of 
negligence on the part of the defendants ; and 
(2) that, even accepting the findings, judgment 
should be entered for the defendants. 

The questions to be left to a jury in cases of 
contributory negligence discussed. 

Reynolds v. Tilling (19 T. L. R. 539 — C. A.' 
supra) applied. 

Butterby v. Drogheda Corporation, [1907] 
[2 Xr. R. 134— C. A. 

III. DANGEROUS EMPLOYMENT. 

8. Master and Servant — Special Duty — News- 
paper Boy at Railway Station — Crossing Line — 
No Caution — Evidence for Jury,'] — The plain- 
tiff, a boy twelve years of age, was employed 
by the defendants to deliver newspapers from 
their bookstall at a railway station to customers 
in the town. The bookstall was on a platform 
surrounded by lines of railway, there being a 
footbridge across the lines. The plaintiff was 
shown his duties by a boy of the same age as 
himself, but he was not warned not to cross by 
the metals. There was a notice warning the 
public not to cross the metals, but to use the foot 
bridge. There was evidence that the newspaper 
boys were in the habit of crossing by the metals, 
and that the man in charge of the bookstall 
knew that the plaintiff was in the habit of so 
crossing. The plaintiff, in crossing by the metals 
was run over by a train. In an action against 
the defendants for damages for negligence, the 
county court judge nonsuited the plaintiff. 

Held that there was evidence of negligence 
to go to the jury, the employment being a 
dangerous one in regard to which a duty was 
thrown upon the defendants to order the child 
what to do in order to keep out of the danger. 

Decision of Div. Ct. ((1901) 17 T. L. R. 235) 
affirmed. 

Robinson r. Smith (W. H.) & Son, (1901) 17 
[T. L. R. 423— C. A. 

IV. DEFECTIVE PLANT, &c. 

9. Dangerous Condition of Dock — Ah Direct 
Evidence of Cause of Death — Evidence of Negli- 
gence.] — The deceased was a bargeman and on 
the night of August 7th, 1897, was navigating two 
barges fastened together into the defendants’ 
dock. It was his duty to moor the barges in the 
dock. He did not return home that night, and 
a day or two after his body was found in the 
dock, but how he got into the water there was 
no evidence to show. No chains or ladders were 
attached to the dock to assist anyone who had 
fallen into the water to get out again, and 


persons had been previously drowned there, and 
complaints had been made to the defendants as 
to the dock’s dangerous condition. It was farther 
proved that the deceased could swim. 

Held — that there was evidence to go to the 
jury of negligence causing the death of the 
deceased man. 

Wakelim v. London f Smith Western Ry. Co, 
(12App. Cas. 41) distinguished. 

Moore v , Ransom’s Dock Committee, (1898) 

[14 T. L. R. 539 — C. A. 

10. Lift Accident — Personal Injury to Servant 

— Defect in Machinery — Knowledge of Master — 
Duty to give Instructions to Servant .] — The 
plaintiff, a boy of sixteen years of age, whose 
duty it was to work a lift, met with an accident 
caused by his slipping oil the oiled floor of the 
lift after setting the latter in motion, the result 
being that his leg, which was hanging outside 
the lift, was caught between the Lift and the 
shaft, and had to be amputated. It was part of 
his duty to oil the floor of the lift himself, and 
he did so in consequence of the instructions of 
the defendants or their superintendent. The 
jury found that the lift was defective through 
the absence of an inner gate ; that the cleaning 
with oil caused the lift to be dangerous, and that 
instructions to clean it in that manner were 
given by the superintendent ; and that the 1 
accidetit was occasioned by the neglect of the 
defendants or their superintendent to take good 
care in giving the plaintiff proper instructions as J 
the working of the lift. J 

Upon these findings the judge entered judg- i 
ment for the plaintiff for the amount awarded 1 
by the jury. j 

Held — that there was no evidence to justify 
these findings of the jury, or to bring the case i 
within any principle of law which would make j 
the masters liable. ! 

Decision of Bruce, J. (87 L. T. 73 ; 18 T. L. R. J 
578) reversed. ; 

Lloyd i\ Woolland Bros., (1903) 19 T. L. R. ; 

[32— C. A. | 

[ 

11. Lift Accident — Lift in Hotel — Ab Door — ! 
Want of Light. ] — In an action arising out of 
the death of a man who stepped into and fell j 
down a lift shaft, the plaintiff alleged that it was , 

the universal practice in all lifts to guard the j 
entrance to them by a collapsible lattice door, ! 
which can be opened when the cage is in a j 
position to receive passengers ” ; that 14 then the 
deceased on the door being opened, was entitled j 
lo rely on the cage being in position for him to j 
step into with safety ” ; that the lift in question j 
was not provided with a door which could only ; 
open when the lift was in position ; that there f 
was no light in the lift ; that the entrance was i 
badly lighted, and that the waiter when opening 1 
the door gave no warning. - j 

Held — that this statement of facts disclosed; 
a cause of action, and did not show necessarily, 1 
that the deceased had been guilty of contributory 1 
negligence. i 

Greenlees v . Royal Hotel, Dundee, Ld., 
[(1905) 7 F. 382— Ct, of Sessj 
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12. Shipowner and Stevedore— Shipowner sup- 
plying Mope to Stevedore — Defective Rope — 
Injury to Stevedore's Man — Liability of Ship- 
owner .] — In an action arising out of an accident 
caused to a stevedore’s man by a defective rope, 
the pursuers alleged that the shipowners pro- 
vided the rope for the special purpose of its being 
used by the stevedore’s men in unloading ; that 
they had not taken reasonable care to see that it 
was in a fit state for use ; and that the men had 
no opportunity of examining or testing the ropes 
for themselves. 

Held — that it could not be said that the 
allegations did not disclose a possible cause of 
action. 

Heaven v. Pender ((1883) 11 Q. B. D. 503 ; 52 
L. J. Q. B. 702) and Caledonian Ri). Co . v. 
Mullholland ([1898] A. C. 216 ; 67 L. J. P. 0. 1, 
see Railways, No. 19), discussed. 

Traill v. Acti^selskabet Dalbeattie, Ld., 
[(1905) 6 F. 798— Ct. of Scss. 

13. Shipowner and Stevedore — Shipowner sup- 
plying Defective Sling — Stevedore Li aide , to 
Workman— Claim of 'Relief against Shipowner 
supplying Sling.] — A firm of stevedores con- 
tracted with a shipowner to unload his vessel, 
and a workman employed by the stevedores was 
injured by the breaking of a rope sling. The 
workman sued the stevedores under the Em- 
ployers’ Liability Act, and recovered damages 
from them on the ground of their negligence in 
failing to inspect the sling. In an action by the 
stevedores against the shipowner to recover the 
amount of such damages, it was found that it 
was the duty of the shipowner to supply, and 
that he did supply, rope slings for the discharge 
of the cargo ; that as the rope slings were not 
part of the permanent apparatus of the ship the 
shipowner’s duty was not absolutely to warrant 
their fitness, but ’merely to supply slings to the 
satisfaction of the stevedores ; that this rope 
sling was not fit for the purpose for which it was 
being used ; and that its defect could have been 
easily ascertained on inspection. 

Held — that the shipowner was not liable 
because (1), -as his duty was merely to supply 
slings to the satisfaction of the stevedores, he 
was not liable in respect of injury caused by the 
breaking of the defective sling ; and (2), as the 
sole ground on which the stevedores had been | 
held liable was their own negligence in failing to 
inspect the sling, they could not recover against 
the shipowner for breach of contract. 

Mowbray v. Merry weather ([1895] 2 Q. B. 640 ; 
65 L. J. Q. B. 50 ; 59 J. P. 804 ; 44 W. R. 49 ; 
73 L. T. 459 — C. A.) considered. 

Wood v . Mackay, (1906) 8 F. 625— Gt. of Sess. 

V. LOCAL AUTHORITIES. 

14. Misfeasance — Laying Sewer in Road — 
Excavations -filled in — Road thrown open to 
Public when not Safe for Traffic — Heap of 
Rubbish deposited upon Road by Wrong-doer — 
Driver Crossing Road to avoid Dangerous Part 


and running into Heap — Liability of Local 
Authority.’] — The defendants, who were both the 
highway and sanitary authority, dug a trench 
along a road under their control for the purpose 
of laying a sewer. When the sewer was laid 
they filled in the trench and opened the road 
for traffic. About a week after the road was 
thrown open the plaintiff was driven along it in 
a cab. The cab driver found that the part of 
the road where the trench had been filled in was 
soft : he crossed to the off-side to avoid that 
danger, and ran into a heap of rubbish which 
had been deposited by a wrong-doer upon that 
side of the road, with the result that the cab 
was overturned and plaintiff suffered injuries. 
The defendants knew that the heap of rubbish 
had been deposited upon the road. The jury 
found that at the time of the accident the part 
of the road that had been filled in was dangerous 
for traffic. 

Held, affirming C. A. — that the defendants 
were liable on the ground that they were guilty 
of misfeasance in throwing open the road "when 
it was not fit for traffic, and that that misfeasance 
was the cause of the accident. 

Semhle , the capacity in which the defendants 
were acting was immaterial. 

Decision of O. A. (19 T. L. E. 64) affirmed. 

Shoreditch Corporation r. Bull, (1904) 

[68 J. JP. 415 ; 90 L. T. 210 ; 20 T. L. R. 251 • 
2 L. G. E. 756— H. L. (E.). 

And see Sect. IT. Contributory Negli- 
gence. 

15. Monfeasance — County Council — Liability 
— Personal Injuries.] — The plaintiff suffered 
personal injuries through the defendants’ neglect 
of their duty to lop the brandies of the trees in 
Victoria Park. 

Held — that this being mere nonfeasance 
defendants were not liable. 

Tregellas v. London County Council, (1898) 

[14 T. L. E. 55 — Lord Bussell of Killowen, 

C.JT, 

VI. LICENSEES AND VISITORS. 

And see Sect. X. Railway Management. 

16. Carrying Licensee Gratuitously — Duty of 
Owner towards Licensee.] — A greater responsi- 
bility is incurred by one who gratuitously carries 
another, than by one who merely allows another 
to traverse liis premises. 

The defendant, who was the contractor for 
the construction of an underground railway, had 
made a temporary line in the tunnel for the 
purpose of conveying by means of an online 
and trucks the excavated material to a shaft, 
up which it was carried to the surface. For the 
purpose of enabling the work to be inspected, 
and for the workmen to get to their work, a 
planked footway was laid along one side of the 
tunnel. The higher officials, however, frequently 
rode upon the engine when going upon their 
business. The plaintiff, who was an inspector 
appointed by the engineer to the railway com- 
pany, when on his way to inspect the works, by 
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permission of the defendant’s representative, 
rode upon the engine, and was injured by the 
engine colliding’, owing to the negligence of the 
defendant’s servants, with a truck which had 
been left standing on the line. 

Held — that, though the plaintiff was in a 
sense af bare licensee, yet, as the defendant had, 
through his representative, allowed him to ride 
on the engine, he was bound to use reasonable 
care in carrying him. 

Gautret v. Eqcrton ((1SG7) L. K . 2 C. P. 371 ; 
36 L. J. 0. P. 191), Corby v. Tfill ((1858) 4 C, B. 
(N.s.) 556; 27 L. J. C. P. 318), and Lygo v. 
Newbold ((1854) 9 Ex. 302; 23 L. J. Ex. 108) 
considered. 

Harris r. Perry & Co., [1903] 2 K. B. 219 ; 

[72 L. J. K. B. 725 ; 89 L. T. 174 ; 19 T. L. R. 

537 — C. A. 

17. Danger oh* Promise* — Pm* port ire Tenant 
looking oner House — Accident.] — Where a house 
is to let, and a person obtains the key from an 
agent in order to look over it, ho goes by invita- 
tion of the owner; and such invitation is m>t 
necessarily limited to the first inspect i*>u. 

If the premises are in a dangerous condition, 
and an accident happens to a person inspecting 
the house by invitation, ihe landlord is respon- 
sible if he knew, or ought to have known <>f the 
danger. 

Wright r. Lbfevrr, (1903) 51 W. R. 149— 

C. A. 

18. Liability to the Pablie — Place Committee — 
Site Let to Sub-tew/nt to E Wet a Stand — Collapse 
of Stand— Liability of Committee.] — A race com- 
mittec, the lessees of a racecourse, sub-let a site ! 
on the course for the erection of a stand. : 
Visitors, who had already paid (id. for entering, 
the course, could enter the stand on payment to [ 
the builder of an additional sum. The stand ; 
collapsed and injured the plaintiff. 

Held— -that it. was for the jury, upon a con- ; 
sidoration of all the facts, to say whether the : 
relation of the committee to the stand was such 1 
that they owed a duty to visitors to see that it ■ 
was reasonably safe : the fact that the tenant 
built the stand was not in itself conclusive. 

Glass r. Paisley Page Committee, (1903) r> 1 
[b\ 14 — Ct. of Sens. ' 

19. Officer's Wife, visiting him on hi* Ship — 
Gangway — Insufficient J>1 anti. ]— A vessel owned 
by the ’defendants was in harbour. The chief 
otficer’s wife laid been to see him, and was about 
to return. In her husband's absence a rigger, 
temporarily employed by the defendants, put a 
plank from the ship’s side to the quay and she 
stepped on to it. The plank, which was intended 
to be used for certain other purposes only, was 
rotten, and she fell and was injured. 

Held— that the defendants were not liable 
for(l) the woman was only a licensee and not 
on board by invitation, and (2) the rigger was 


acting outside the scope of his employment in 
using the plank for the purpose of a gangway. 

O’Brien r. Arbit & Co., [1907] S. C. 975— 

[Ct. of Sess. 

VII. LORD CAMPBELL’S ACT. 

20. Fatal Accident — Two Actions commenced 
in respect of the Death of the same deceased 
Person — Staying Proceedings — Next of Kin — 
Administrator — Fatal Accidents Act, 1846 (9 & 
10 Viet. e. 93), and Fatal Accidents Act , 1864 
(27 & 28 Viet. c. 95).] — The Court will not, in 
the absence of bad faith, make an order staying 
an action under Lord Campbell’s Act brought 
by one of the next of kin of the deceased within 
six months after the death, and before adminis- 
tration is taken out, although administration is 
subsequently taken out by another of the next 
of kin, and a second action iu respect of the 

, death of the same deceased person is instituted 
! by the administ rator. 

McCabe r. Great Northern By. Co. of 
[Ireland, [1899] 2 Ir. It. 123— Q. B. ; 127— 

C, A. 

VIII. ONUS 0E PROOF. 

21. Damage by Explosion — Absence of Peart 
Proof— lies ipsa loquitur.] — Where the precise 
cause of an accident is not known, there still 

, may be sufficient evidence to render the defendant 
, liable, as when an explosion occurs and the jury 
! acting as reasonable men find under the whole 
' circumstances that, there was negligence on the 
defendant’s part, although of the exact cause 
there is no evidence, or it is unascertainable. 

McArthur r. Dominion Cartridge Co., 
[1905] A. 0. 72 ; 74 L. J. P. C. 30 : 53 W. It. 
305 ; 91 L. T. 698 ; 21 T. L. It. 47— P. C. 

22. Fxplosion in Street — Conduit, containing 
Electrical Cable* of Council — No a- rc /dilation of 
Conduit — Evidence, of Negligence to goto Jury.] 
— The plaintiff brought an action in the county 
court for damages for injuries received from 
fright or shock caused by an explosion in a street 
close to and in front of her. The explosion 
emanated from a manhole, feed-box or conduit 
under the control of the defendants, containing 
their electrical cables. An expert called by the 
plaintiff stated in his evidence that he had 
visited the scene of the explosion, and had heard 
the accounts of those who had witnessed it; 
that he should imagine the explosion was caused 
by a leakage of elect rieity causing sparks, and 
that there must have been some explosive 
mixture— gas in all probability— accumulated 
in the conduit, if the conduit and works had 

i been properly ventilated the gas would not have 
accumulated, and the explosion would not have 

■ occurred, in cross-examination he stated that 
, if the insulation went down for the first; time, 
i when ihe leakage arose, there would have been 
; no known means uf avoiding the leakage. The 

■ county court judge nonsuited the plaintiff on 
; the ground lhat there win* no evidence oL’ 

negligence to go to the jury. 
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Held, on appeal — that there was evidence of 
negligence to go to the jury. 

Semite, per Lcl. Alverstone, C.J., that in 
such a case the mere evidence of the explosion 
is sufficient to place the onus of proof on the 
defendants. 

Kearney v. London, Brighton and South Coast 
By. Co. ((1871) L. E. 6*Q. B. 759; 40 L. J. 
Q. B. 285 ; 20 W. E. 24 ; 24 L. T. 913— Ex. Cli.) 
discussed. 

Solomons v. Stepney Borough Council, 

[(1905) C>9 J. P. 360 ; 3 L. G. E. 912— Div. Ot. 

23. Railway Company — Passenger Crossing 
Line at Station — Repress Train pulling up 
suddenly to avoid Running over Passenger — 
Sudden Stoppage of Train causing Injury to 
Passenger in Train — Prima facie Evidence of 
Negligence — Onus on Company to show Absence 
of ' Negligence. ~\ — A passenger in an express train 
was admittedly injured by the jerk of the train 
pulling up suddenly to avoid running over a 
passenger crossing the line at a station. 

Held — that the onus then lay on the com- 
pany to prove (1) that they acted reasonably in 
pulling up suddenly ; and (2) that the necessity 
for so pulling up did not arise from any negligence 
on their part. 

Held, also, upon the evidence, that the jury 
were justified in finding that they had not 
discharged themselves of the onus on the second 
point. 

Angus r. London, Tilbury, and Southend 
[Ey. Co., (1906) 22 T. L. E. 222— C. A. 

24. Ees ipsa loquitur — Stone found in a Bath 
Bun — Warranty on Sale of Goods — Fitness for 
Particular Purpose — Sale of Goods Act , 1893 
(56 & 57 Viet. c. 71), s. 14.]— The plaintiff in 
eating a bun purchased at the defendant’s 
restaurant, suffered injury to his teeth through 
the presence of a stone. He sued for damages, 
basing his case alternatively upon (1) breach of 
warranty of reasonable fitness, and (2) negligence. 

The jury found (1) that the bun was reason- 
ably fit to be eaten, and (2) that the defendant 
and lxis servants had been guilty of no negligence. 

Held, upon an application for a new trial — 
that the first finding was unsatisfactory, but 
possibly not so unsatisfactory as to justify the 
Court in disregarding it ; that the second finding 
was also unsatisfactory in view of the presump- 
tion arising from the doctrine of res ipsa 
loquitur ; that this finding was probably the 
result of the jury misunderstanding part of the 
judge’s summing up, which seemed to put upon 
the plaintiff the burden of proving a specific act 
of negligence, and also to suggest that negligence 
on one occasion was not negligence in law if the 
servant was ordinarily careful ; and that therefore 
there must be a new trial. 

Chaproni&re v. Mason, (1905) 21 T. L. E. 633 

[-C. A. 


IX. PROXIMATE CAUSE. 

25. Collision — Injury to Bystander — Proxi- 
mate ami Effective Causes .] — A bystander who 
was injured by a collision between a tram and a 
trap sued the tramway owners. The following 
questions were left to and answered by the 
jury : — 

(1) Was the trap negligently driven ? Yes. 

(2) Was the tram driver negligent ? Not 
agreed. 

(3) If both drivers were negligent, was the 
real and effective cause of the collision — 

(#) the negligence of the trap’s driver ? 

Yes. 

or (h) the negligence of the tram driver ? 

No. 

Held — that these findings were not sufficient 
to support a judgment for the defendants. A 
jury must be asked to decide whether, assuming 
negligence on the part of the trap, the tram driver 
could by reasonable skill and care have avoided 
the collision. 

Devlin i\ Belfast Corporation, [1907] 2 
[Ir. E. 437— C. A. 

26. Dangerous Article — Loaded, Gun left by 
Defendant on his Own Land — Intervening Act 
of Third Party — Proximate Cause of Injury.] 
— The defendant left a gun loaded and at full 
cock standing inside a fence on his land, but 
beside a gap from which a path led over such 
land from the public road to his house. The defen- 
dant’s son, aged between fifteen and sixteen, 
coming from the road through the gap on his way 
home, found the gun. He went hack with it to 
the public road, and not knowing that it was 
loaded, pointed it, in play, at the plaintiff, who 
was on the road. The gun went off and the 
plaintiff was injured. 

Held — that the defendant was liable in respect 
of the injury. 

Sullivan®. Creed, [1904] 2 Ir. E. 317— C. A. 

X. RAILWAY MANAGEMENT. 

27. Shunting — Evidence of Negligence.] — In 
an action brought by the widow of a railway 
shunter against the defendants for compensation 
for the death of her husband, who was killed 
while shunting, the learned judge held that there 
was no evidence of negligence, and gave judgment 
for the plaintiff. The Court of Appeal held that 
the learned judge had taken too narrow a view 
of the defendants’ duties in these shunting 
operations, which were very complicated, and 
said they were not prepared to hold that there 
was no evidence of negligence. 

Decision of Collins, J., reversed. 

Grant v. Great Western Ey. Co., (1898) 14 
[T. *L. E. 174— C. A. 

28. Shutting Carriage Doors without Warning.] 
— In the case of a passenger who is seated in a 
railway carriage in the course of the journey, 
not in the act either of entering the train or 
alighting from it, there is no evidence of negli- 
gence against the railway company because the 
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shutting of the carnage door by a servant on tlie care on ^ ie P ar ^ ^ ie Pontiff, 
platform jambs the passenger’s finger, and no Decision of C. A. (18 T. L. R. 295) affirmed, 
warning of the shutting of the carriage door was Glasscock , Ct London, Tilbuey, and South- 
given to passengers seated inside the carriage, [“end B,y. Co., (1903) 19 T. L. R. 305— 
and not in the act of getting m or out, L ' H. L. (E.) 

Drury v . North Eastern Ry.. [1901] 2 K. B. 

[322; 70 L. J. K. I>. 830; 84 L, T. 658 — 31. Invitation to Alight on Platform — Dis- 

Div. Ct. tame from Carriage to Platform — Evidence as 


29. Shutting Carriage Doors — Train in Motion 
— Door Shut Without Xotiec — Injur g to Hand of 
Passenger.]— The plaintiff, a boy, ‘was a pas- 
senger ‘in a train which was a few minutes late. 
At a stopping-place some people got in, and as 
he was putting some luggage into the rack the 
train moved off. He had his hand on the door- 
way at the moment, and the station-master 
banged the door to on his fingers. 

Held no evidence of negligence. 

Per lid. A1 vers tone, O.4.— The fact that a I 
train is started too quickly or under ci ream- ! 
stances which embarrass pa^engers. miu'ht be. 
evidence uf negligence, if an ucrideni happens. 

. . . Jhit there is n<> duty to warn people to take 
their hands out of the way before shutting i lie 
doors. 

Per Wills, J.-- Starting a train before tlui ! 
doors arc all slmi is not negligence or evidence 
of it. 

Benson /*. Furness Ry. Co., (1903) 88 L. T. 268 

[—Div. Ct. 

30. Irritation to Alight — Train too long for 
Platform - — Passenger Alighting from. Train j 
without Limiting — Implied Irritation to Alight.] [ 
— Tlu* plaintiff was a lady of 59 years of age. ; 
and was a passenger by one of the defendants’ 
trains to fcshocburyness, which is a terminus, and 
with which she was familiar. The train stropped 
in such a position that the plaintiff’s carriage 
had gone beyond the level part of the platform, ■ 
and was opposite a sloping part or ramp. The, 
plaint i if did not notice this, and seeing passengers ! 
alight she got. out, supposing that she would , 
alight on the platform in the ordinary way, but 
the result, was she was thrown down and injured. ' 
The plaintiff admitted that she did not look ! 
where she was stepping to. The train was too 
long for the platform, and the officials at Slme- 
buryness knew this, and they ‘gave no warning to 
the ‘plaintiff not to alight. The jury found that , 
the defendant* were guilty of negligence, and ■ 
that it was not negligent for the plaintiff to step ( 
down without looking, although had she looked ; 
down she would have avoided the accident. 

Held, affirming the C. A., that the questiou 
was entirely one of fact ; that there was evidence 1 
of negligence on- the part of the defendants’ ser- 
vants to go to the jury ; that there was evidence 
of an implied invitation to alight ; that the plain- 
tiff might reasonably assume that the condition 
Of the platform where her cairiage stopped was 
normal ; that there was evidence upon which the 
jury were entitled to say that the plaintiff was 
not guilty of contributory negligence; and that 
the accident was caused by the acts of the 


to Other Stations — Admissibility.] — The plaintiff, 
who was a passenger on the defendants’ railway, 
when alighting from the train at a station, 
injured herself. The height of the footboard of 
the carriage in which the plaintiff was travelling 
above the platform of the station was 22 inches, 
and the plaintiff alleged that this was an un- 
reasonable height, and that the defendants were 
negligent in not providing reasonably fit and 
safe facilities for her to alight. In an action to 
recover damages the defendants tendered evi- 
dence that the platforms at a large number of 
their other stations in the district were as low as 
the one in question, and that no accident had 
happened. The judge admitted ihe evidence, 
and the jury found a. verdici for the defendants. 

Held — that the evidence was admissible. 

Manning r. London A: North Western Ry. 

[Co., (1907) 23 T. L. R, 222— C. A. 

32. Irritation to Alight — Train Stopping at 
Terminal Station — Restarting iritkJerh — Injury 

; to Passenger Preparing to Alight.] — A train 
stopped in a terminal station, and then moved 
on a little, and the jerk threw down a passenger 
who had risen t.o[get his hand bag from the rack. 
He sued the company in respect of his injuries, 
but alleged no “invitation to alight.” 

Held — that his pleading disclosed no cause of 
action, since trains must stop and restart, and 
the company had given him no reason to believe 
when he stood up that the train had come to its 
final resting place. 

Goldberg r. Glasgow and South-Western 
[Ry. Co., [1907] S. C. 1035— Ct. of Sess. 

33. In fond rated Passenger — Duty Towards .] — 
If a passenger alights from a train in an intoxi- 
cated condition, the company are not liable to 
him in damages if they do not escort him safely 
off the platform, and he there meets with an 
accident. 

M‘Cormick r. Caledonian Ry. Co.. (1904) 6 
[F. 362 — Ct. of boss. 

XL TRESPASSERS. 

34. Liability of Owners to Trespassers — 
Traps.] — If the public enter upon private ground 
without invitation they take the risk of injury : 
but- if there is a hole or pit near a public road 
there may be a duty on the owner or occupier to 
fence it. 

Devlin r, J efe ray’s Trustees, (1.903) 5 F. 

[130 — Ct. of Sess. 

35. Machinery on Waste land — l ni eared 
from Highway — Child Playing thereon and 
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Injured — No Cause of Action.] — The defendants 
had on a piece of waste and unfenced land a 
wheel used in connection with the hauling gear 
of their colliery. A wire rope passed round 
the wheel, which was set in motion periodically 
without any warning from the pit head, some 
eighty yards off. 

A child playing near the wheel was injured by 
it being suddenly set in motion. 

Held — that the child was a trespasser and 
had no cause of action. 

Cumming-s v. Darngavil Coal Co., Ld., (1903) 
[5 F. 513— Ct. of Sess. 

36 . Tidal River — Oyster Reds laid do ten by 
Trespasser — Grounding ofSh ip with out Negligence 
—Damages to the Oysters.]— The plaintiff had 
laid down some oyster beds in the He wry river, 
but he had no title to any part of the bed and 
soil of the river, and, in the opinion of the Court 
of Appeal, on the evidence, he was not even 
lawfully in possession of the site of the oyster beds. 

A screw steamer, the property of the defen- 
dants, while proceeding down the Newry river, 
accidentally went ashore at the place where the 
plaintiff had laid down his oysters, and the 
plaintiff’s oysters were damaged by the vessel in 
taking the ground, and still more so by the efforts 
to get her off. 

Held — that there being no sufficient evidence 
of recklessness or gross negligence on the part of 
the captain, the plaintiff was not entitled to 
recover damages for the injuries to the oysters. 
The standard of care and caution by the owner 
of a ship lawfully using the water way of a 
navigable river towards a trespasser thereon 
considered, and the analogous authorities upon 
negligence discussed. 

Petrie v. Owners of SS. Rostrevor, 
[1898] 2 Ir. R. 556— C. A. 

XII. VEHICLES — OWNERS AND DRIVERS. 

37 . Passenger on Omnibus — Projection — 
Injury to Passengers — Liability of Owner of 
Omnibus.] — The plaintiff was a passenger on the 
top of one of the defendants’ omnibuses. The 
driver of the omnibus, in turning out of one 
street into another, drove the omnibus close to 
the kerb to avoid an electric tramear which was 
going in the same direction, and while passing 
an electric light standard, which was on the 
pavement, the jolt of the omnibus grating round 
the kerb caused the plaintiff’s arm to come in 
contact with a fire alarm finger-post fixed to and 
standing out from the electric standard. The 
plaintiff’s arm was at the time projecting from 
the omnibus ; the fire alarm finger-post did not 
project over bub came flush with the kerb. 
In an action to recover damages for negligence 
there was no evidence that the driver either saw 
or knew of the fire alarm finger-post. 

Held — that, as it was not shown that there 
was an obstruction of such a nature that with 
reasonable care the driver ought to have seen it 
and ought to have realised the fact that it would 


or might hit a passenger on the omnibus, there 
was no evidence of negligence. * 

Simon v. The London General Omnibus 
[Co.. LD., (1907) 23 T. L. R. 463— Div. Ct. 

38 . Passenger on Omnibus — Projection — 
Injury to Passenger — Liability of Owner of 
Omnibus.] — The plaintiff was a passenger on the 
top of one of the defendants’ omnibuses. In 
consequence of the road along which the omnibus 
usually travelled being closed, the driver of the 
omnibus had to pass through side streets, and in 
turning the corner of one of the side streets the 
omnibus was driven close to the kerb, so that 
the top of the omnibus, owing to the camber of 
the road, projected over the foot pavement. A 
street lamp stood at the corner with a small iron 
arm projecting from it, but not sufficiently far 
to extend over the roadway. While the omnibus 
was being driven round the corner the iron arm 
struck the plaintiff on the chest and injured him. 
There was no traffic which prevented 'the omni- 
bus from being driven further away from the 
kerb. In an action in the county court to 
recover damages for negligence, the judge found 
that the driver did not see the projecting arm, 
and that he was not guilty of negligence in 
not having seen it and in having driven close 
to the kerb, anil lie gave judgment for the 
defendants. 

Held — that there was evidence to support, 
the finding of the county court judge, which 
was a finding of fact, and therefore the Court 
could not interfere. 

Hase v. London General Omnibus Co., Ld., 
[(1907) 23 T. L. R. 616— Div. Ct. 

39 . Tra veller — Hire of Brougham, Horse and 
Driver — Brougham, used by Hirer 1 s Traveller — 
Theft of Goods from Brougham left unattended 
by Driver — Obligations of Driver — Negligence of 
Driver — Theft of Jewels — Liability 'of Job- 
master.] — The plaintiff, who was a manufacturer 
of jewellery, hired from the defendant, who was 
a jobmaster, a brougham and horse with a 
coachman at £3 a week, the brougham to be used 
by the plaintiff’s traveller for taking out his 
goods. While the brougham was out one day with 
the plaintiff’s traveller, the latter left it standing 
outside an hotel when he went in to have bis 
dinner. The coachman thereupon went away 
to have his dinner. While so unattended the 
brougham was driven away, and the contents, to 
the value of £460, were stolen. In an action to 
recover the value of the goods lost owing to the 
negligent act of the coachman in leaving the 
brougham unattended : — 

Held — that it must be taken that the defendant 
knew that the plaintiff’s traveller would not be 
in the brougham during the whole of his rounds, 
but would necessarily have to leave it at intervals 
and by inference an obligation was cast on the 
defendant to see that the brougham was taken 
care of during the intervals when the traveller 
was obliged to leave it ; that there was an ob- 
ligation on the defendant to supply a driver who 
would use ordinary care in safeguarding its con- 
tents during such intervals; and that the loss 
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was a direct consequence of the failure of the 
obligation to prevent intrusion : — 

Judgment of Ridley, J. ((1901) 49 W. R. 653 ; 
85 L. T. 237 ; 17 T. L. R. 557) reversed. 

Abrahams r. Bulloch, (1902) 50 W. R. 626 ; 

[86 L. T. 796 ; 18 T. L. R. 701—0. A. 

XIII. MISCELLANEOUS. 

40. deposing Another's Property — Loss by 
Theft— Liability for Loss.'] — -Where one negli- 
gently exposes the property of another to the 
depredations of a thief, he is liable in damages 
for the resulting loss. 

Marshall v. Caledonian By. Co., [1899] 36 

[S. JL. E. 845. 


NEWFOUNDLAND. 

See Dependencies and Colonies. 


NEW SOUTH WALES. 

See Dependencies and Colonies. 


NEWSPAPERS. 

See Criminal Law ; Libel ; Press 
and Printing. 


41. Personal Injuries to Worlman — Tiemoral ' 
of Parrels from Lorry to liaihray Platform — 
Common Kun/rletlye and, Experience of Mankind.] ] 
- In cases where a labourer sues a railway com- , 
pany for personal injuries the Court is entitled i 
to proceed on the common knowledge and | 
experience of mankind. It is therefore vain to ! 
suggest that the movement of barrels from a ! 
lorry on to a table or platform of about the same 
height as the lurry is an operation requiring the j 
use of levers or spraggs, or grappling irons, as 
that is contrary to common knowledge and 
observation. 

Loughney r. Caledonian Ry. Go., (1902) 

[4 1<\ 401. 


NEW ZEALAND. 

See Dependencies and Colonies. 


NEXT OF KIN. 

See Descent and Distribution. 


NON COMPOS PERSON. 

See Lunatics. 


42. ‘Harbour Commissioners — Defective Piny 
to Buoy— Failure to apply adequate Test .] — 
While moored in Kingston Harbour, the plain- 
tiff’s ship, during a gale, parted from her moor- 
ings .and was damaged. Lt was proved that the 
cause of this accident was the fact that the ring 
to which the ship's cable was attached was 
improperly welded to the buoy ; that there was 
no contributory negligence on the part of the 
plaintiff; that the buoy had been purchased by 
the Harbour Commissioners from a well-known 
manufacturer ; and that neither by inspection 
or by hammering would the defect have been 
shown, and that it was not the practice of 
manufacturers to test these rings unless required 
to do so by the specification ; but if they were 
so required (which was frequently the case) they 
were tested by a public department , in a well 
recognised manncg\ The Harbour Commis- 
sioners had not taken this precaution, and the 
Court held that the omission to apply such a test 
was negligence on their part for which they 
were liable. 

Burrell r. Tuhohy, [189S] 2 Ir. R. 271— 

[Q. B. Div. (Ir.). 


NEGOTIABLE INSTRU- 
MENTS. 


NOTARIES. 

1. Appointment of Notaries Public — Colonies 
— Questions to be Considered — Legal Training — 
Number of Notaries Practising .] — Notaries 
public in the Colonies are appointed in the absolute 
discretion of the Master of the faculties under 
25 Hen. S, c. 21, which does not prescribe any 
definite qualifications. 

Some legal training is desirable, but there is 
no hard-and-fast rule against appointing none 
but soliei tors. In the present ease a chartered 
accountant, the oflicial assignee of insolvent 
estates in Victoria and a commissioner for taking 
affidavits, was appointed. 

The number of notaries already practising in 
a town must be considered, for, as notaries incur 
considerable preliminary expense, unnecessary 
competition amongst them is not to be encour- 
aged ; but at the same time the first and con- 
trolling consideration must be the public con- 
venience. Thirty-six notaries is not too large a 
number for the State of Victoria, which has a 
population of 1,200,000, Melbourne alone having 
500,000 inhabitants, although in 1859 the then 
Master considered twenty to be sufficient, the 
numbers at that date being 400,000 and 50,000 
inhabitants. 


See Bills of Exchange, &c 


Bailleau r. Victorian Society of Notaries, 
[1904] T.180; 20 T. L. R. 251— Ct of Faculties, 
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2 . Appointment of Notaries Public-Limited 
Number — Appointment where One ceases to 
Practise— District Notaries Act . 1833 (3 & 4 
Will. 4, c. 70.] — In 1902 the Master of the 
Faculties increased the number of notaries 
entitled to practise in Birmingham and vicinity 
from six to eight. Subsequently another had 
been appointed to practise there. One of the 
nine, however, had ceased to practise. On 
August 5th, 1903, three solicitors, of whom appli- 
cant was one, applied to be appointed and 
admitted. The application was opposed by 
C. E. Matthews, one of the notaries already 
practising. 

Held — that the applicant might be appointed 
as one of the nine had ceased to practise. 

Clarke v. Matthews and Others, [1903] 
[W. N. 158 — Ct. of Faculties. 

3 . Ap)p ointment of Notaries Public — Evidence 
Necessary where Number of Notaries alley ad 
Insufficient— District Notaries Act , 1833 (3 & 4 
Will. 4, c. 70).] — An application to the Court of 
Faculties by the registrar of the Archdeaconry 
Court of Norwich to be appointed a notary 
public under the District Notaries Act, 1833, was 
supported by a memorial signed by influential 
persons in the locality that there was need for 
another notary. 

Held — that while in this instance the evidence 
was sufficient, specific evidence that there was 
need for another notary. 

Baton r. Watson, [1904] W. N. 24— Ct. of 

[Faculties. 

4 . Striking Name off Boll — Jurisdiction — 
25 Hen. 8, c. 21, s, 2 — Public Notaries Acts, 1801 
(41 Geo. 3, a. 79), *. 10 ; 1833 (3 & 4 Will. 4, 
c. 70), s. 4 ; and 1843 (6 & 7 Viet. c. 90), ,s\ 9.]— 
The Master of the Faculties possesses inherent 
power to deal with the roll of faculties, of which 
he is the custodian ; and therefore for proper 
cause he can remove the name of a notary from 
the roll. 

In the exercise of this power a notary, who 
had been struck off the roll of solicitors for pro- 
fessional misconduct in administering an estate, 
was struck off the roll of notaries. 

In re Champion, [1906] P. 86 ; 75 L. J. P. 45 
[22 T. L. R. 264 — Ct. of Faculties. 


NOTICE OF DISHONOUR. 

See Bills of Exchange. 


NOTICE TO QUIT. 

See Landlord and Tenant. 


NOVATION. 

See Contract. 


NUISANCE. 
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And see Gas ; Highways ; 

Metropolis ; 


Public Health, Nos. 43, 51, 52; 

Sewers and Drains. 

I. WHAT AMOUNTS TO. 

1. Collection of Crowd — Injury to Neighbour's 
Proptcrtyf] — The defendants employed a large 
number of navvies to construct the foundations 
of a building to be erected upon land adjoining 
that of the plaintiffs. Sleeping accommodation 
for the men was not provided by the defendants 
upon their own land, and although a road had 
been provided for the men to enter and leave the 
works, such road was not effectually fenced off 
from the plaintiff’s land. The men committed 
various acts of trespass upon the plaintiff s 
property. 

Held— that there was no case for an inter- 
locutory injunction against the defendants. 

Chase v. London County Council, (1898) 
[62 J. P. 184 ; 14 T. L. R. 177— Stirling, J, 

2 . Defective Fence adjoining Highway — In- 
jury to Child climbing on Fence — Cause of In* 
jury.’] — The defendant was the owner of a piece 
of waste land adjoining the highway, and of a 
fence separating the land from the highway, 
which fence was in a rotten condition. Children 
were accustomed to play upon the waste land, 
and the plaintiff, a child of four years of age, 
climbed on the fence for the purpose of looking 
at the children at play. The fence fell upon the 
plaintiff through his standing upon it and injured 
him. 

Held — that the fence was a nuisance to the 
highway, that the injury to the plaintiff was 
caused by that nuisance, and that the defendant 
was liable. 

Harrold v. Watney, [18981 2 Q. B. 320; 67 

[L. J. Q. B. 771 ; 78 L. T. "788 ; 14 T. L. R. 

486 ; 46 W. R. 642— C. A. 

3 . Noise — Comfort and Business interfered 
with .] — A noise which materially disturbs the 
comfort of the plaintiff’s dwelling-house and 
prevents people from sleeping at night, and still 
more, if it does really and seriously interfere 
with the plaintiff’s trade, constitutes an action- 
able nuisance. 

Howland v. Dover Harbour Board, (1 898) 
[14 T. L. R. 355— C. A. 

4 . Noise — Printing Machinery — District 
where Printing is carried on — Injunction .] — In 
considering whether a nuisance has been caused 
to the plaintiff through interference with his 
comfort and -that of his family in the occupation 
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What amounts to — Continued. 

of his house, according to ordinary notions pre- 
valent among reasonable men and women, by 
reason of noise from the working of the defen- 
dants’ machine, regard must not be had to the 
defendants’ operations in the abstract and by 
themselves, but in connection with all the cir- 
cumstances of the locality, and in particular in 
reference to the nature of the trades usually 
carried on there, and the noises and disturbance 
existing prior to the commencement of the 
defendants’ operations ; and if after taking these 
circumstances into consideration there is a serious 
and not merely a slight additional interference 
with the plaintiff’s comfort as above defined, it is 
the duty of the Court to interfere. 

The plaintiff had for many years carried on 
business as a dairyman and resided with his 
family in a part of the city of London which 
was almost entirely devoted to the printing 
trade. There was no appreciable disturbance at 
night caused by the printing works. In 1904 
the defendants took the house next door to the 
plaintiff’s house, and erected a printing machine 
of modern improved type in the basement, which 
was worked, when necessary, at night. In an 
action for an injunction, Warrington, J. held 
upon the evidence, that the working of the 
machine at night caused a serious additional 
disturbance to the plaintiff and his family, so as 
to constitute a nuisance,, and that the plaintiff 
was entitled to an injunction. 

Heed— by C. A., the learned judge having 
applied the right principle of law, the Court 
would not interfere with his finding upon the 
facts. 

Decision of Warrington, J. (21 T. L. R. 183) 
affirmed. 

Rushmere v. Polsue & Alfieri, Ld., [1906] 

[1 Ch. 234 ; 75 L. J. Ch. 79 ; 54 W. R. 161; 

93 L. T. 823 ; 22 T. L. R. 139— C. A. 

5. So'm — Trade District — Noisy Neighbour- 
hood-Printing Machinery— Increase of Noise.] 
— In considering whether an increase of noise 
on adjoining premises in a locality given up to 
such trades as printing gives to a householder a 
right to an injunction, it is proper to consider 
pre-existing noises and the chcumstances of the 
neighbourhood. 

Decision of C. A., supra, affirmed. 

Polsue & Alfieri, Ld. v. Rushmer, [1907] 

[A. C. 121 ; 76 L. J. Ch. 365 ; 96 L. T. 510 ; 

23 T. L. R. 362— H. L. (E.). 

6. Noise — Vibration — Landlord and Tenant 
— Purposes for ichich both Parties intended 
Land to be Used.] — The plaintiffs were the 
owners of an hotel which adjoined premises 
on which the defendants carried on business as 
printers and newspaper publishers. The plain- 
tiffs desired to have additional bedrooms for 
their hotel, and an architect prepared plans 
whereby the printing premises should be rebuilt 
and the defendants’ printing business should be 
carried on in the lower floor, and the defendants 
should grant a lease of the upper floors to the 

B.D* — VOL. II. 


plaintiffs for bedrooms for the hotel for a term 
of years at a rent, a communication being made 
for that purpose between the two buildings, 
Each party entertained doubts as to the wisdom 
of combining the printing machinery and the 
bedrooms in the same building, but these doubts 
were so far removed by the representation of the 
architect as to his ability to neutralise such risk 
that each party signed the agreement in the 
belief that the noise and vibration would not 
cause any inconvenience. After the erection of 
the building the plaintiffs complained of the 
noise and vibration and refused to take posses- 
sion or to execute a lease, but they subsequently 
signed a- lease and took possession subject to a 
memorandum that their doing so should not 
prejudice their rights or remedies iu respect of 
noise or vibration. The lease contained the 
ordinary covenant for quiet enjoyment. The 
noise and vibration caused inconvenience and 
consequent loss to the plaintiffs. The building 
was properly constructed and the defendants’ 
machinery was properly worked. The plaintiffs 
claimed an injunction and damages. 

Held— that, as both parties intended that the 
building should be used for the purpose and in 
the way in which it was used, the plaintiffs 
could not complain, and were, therefore, not 
entitled to an injunction or damages. 

Decision of C. A. of New Zealand (25 N. Z. L. R. 
746) reversed. 

The Lyttleton Times Co., Ld. v. Warners, 

[Ld., [1907] A. C. 476 ; 76 L. J. P. C. 100 ; 

97 L. T. 496 ; 23 T. L. R. 751— P. C. 

7. Noise — Vibration — Smell — Generating 
Station for Electrical Power— Reasonable user of 
Land — Injunction.] — The plaintiff carried on at 
Ryde a ladies’ school, close to which the defen- 
dants had erected large works for generating 
electricity. The plaintiff complained of . the 
noise, vibration and smell caused by the engines. 

Held, on the facts, that the defendants had 
seriously interfered with the ordinary comfort of 
the plaintiff and the inmates of her house, and 
that the annoyances were not trivial or such as 
might be expected to arise from an ordinary 
and reasonable user of the land : and that an 
injunction should be granted. 

Harrison v. Southwark and Vauxhall Water 
Co. ([1891] 2 Ch. 409; 60 L. J. Ch. 630 ; 64 
L. T. 864— Vaughan Williams, J.) distinguished, 
on the ground that the annoyance was not 
temporary and caused only by the construction 
of the works. 

Bamford v. Turnley ((1862) 3 B. & S. — 
Bramwell, B.) followed. 

Knight r. Isle of Wight Electric Light 

[and Power Co., Ld., (1904) 73 L. J. Ch. 

299 ; 68 J. P. 266 ; 90 L. T. 410 ; 20 T. L. R. 

# 173 ; 2 L. G. R. 390— Joyce, J. 

8. Reasonable Use of Property — Heat, Smell 
and Noise — Occupiers of Flats — Residential 
Occupier and Restaurant Keeper.’]— It is relevant 
in nuisance cases to inquire whether the defen- 
dant was making a reasonable use of his premises 
in doing the acts complained of. 


34 
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What amounts to — Continued. 

Dictum of Kekewich, J., in Reinhardt v. 
Mentasti ((1889) 42 Oh. D. 6 85 at p. (590 ; 58 
L. J. Oh. 787 at p. 789 ; 38 W. R. 10 ; 61 L. T. 
328), dissented from. 

Different flats in one building were let to the 
plaintiff for residential purposes and to A., a 
restaurant keeper, for the purpose of his busi- 
ness. When the plaintiff took her flat there 
were only private residences in the building. 
The plaintiff brought an action against the 
common landlord and A., to restrain nuisance by 
heat, smell and noise arising from A.’s use of 
his premises. The action was discontinued as 
against the landlord on his making certain 
structural alterations to abate the nuisance by 
heat, but A. denied liability, and contested the 
whole action. 

Held— that the defendant A. was entitled to 
make a reasonable use of his premises for the 
purpose of his business, but not to make an 
unreasonable use of them, and, on the facts, that 
lie had made an unreasonable use of his pre- 
mises, which substantially interfered with the 
plaintiff’s enjoyment of her flat ; and therefore 
that the plaintiff was entitled to an injunction. 

Rule in Ball v. Bay ((1873) L. It. 8 Oh. 467 
at p. 409 ; 21 W. B. 282 ; 28 L. T. (x.s.) 340) 
applied. 

BANDERS-ClARK V. GROSVENOR MANSIONS Co. 

[AND D’AlessANDJII, [1900] 2 Ch. 373; 09 

L. J. Oh. 579 ; 48 W. R. 570 ; 82 L. T. 758 ; 10 
T. L. R. 428— Buckley, J. 

9. Reasonable Use of Property — Noxious Oases 
— La uful Trade — Fat-smelter— Injunction. ] — If 
a man commits a nuisance, it cannot be said that 
he is acting reasonably. 

The defendant was carrying on a lawful trade, 
reasonably carrying it on in a place which might, 
fairly be devoted to that particular class of trade 
. — fat-smelter, and carrying it on in such a way 
that no man could say that he was guilty of 
extravagance in the manner in which he was 
conducting his business. The evidence estab- 
lished that a public nuisance was created by the 
defendant. 

Held — that an injunction must be granted. 

Bamford v. Turnley ((1800) 3 B. & 8. 02 ; 31 
D. J. Q. B. 280 ; 9 Jur. (N.s.) 377) considered. 

Ball v. Ray ((1873) L. R. 8 Cli. 407 ; 37 J. P. 
500 ; 21 W. B. 282 ; 28 L. T. (N.s.) 340) applie.1. 

Reinhardt v, Mentasti ((1889) 42 Ch. D. 085, 
690 ; 58 L. J. Ch. 787 ; 38 W. R. 10 ; 61 L. T. 
328 — Kekewich, J.) explained. 

Attorney-General r. Cole & Bon, [1901] 1 

[Ch. 205 ; 70 L. J. Ch. 148 ; 65 J. P. 88 ; 83 
L. T. 725 — Kekewich, J. 

10 . Res i dent i a l Local i tg — R t eeeo u esc — Su n- 
day Racing — Disturbance of adjoining Inhabi- 
tants — Interruption of Divine Service — Obstruc- 
tion of Public Thoroughfare — Injunction.) — 
Injunction granted to restrain horse races from 
being held on Sunday on a racecourse adjoining a 


residential locality, it being shown to the satis- 
faction of the Court that the quiet and comfortable 
enjoyment of their houses by the inhabitants in 
the neighbourhood was interfered with, and the 
services in churches in the locality interrupted, 
by the shouting and cheering of the crowds 
collected on the course and the cries of the book- 
makers, and also that the public thoroughfares 
leading to the racecourse were obstructed by 
vehicles conveying persons to and from the races, 
and by vehicles drawn up near the racecourse 
waiting for fares. 

Dewar and Others /*. City and Suburban 

[Racecourse Co., [1899] 1 It. R. 345— V.-C. 

1 1. REMEDIES. 

(a) Indictment. 

11. Common Mai sauce — Indictment for — 
Allegation of Nuisance to Certain Persons 
Dwelling in Prirate Dwelling-house.] — J. B. 
was indicted in two counts for omitting and 
neglecting to bury certain bodies whereby decom- 
position set in and 44 t he air was greatly infected 
and corrupted and was rendered and became for 
several days offensive, unwholesome, injurious 
and dangerous to health to the great damage and 
common nuisance of such of the liege subjects of 
our lord the King as inhabited in the said house 
... to the evil example of all others in the like 
case offending and against the peace, ’’ &c. 

{ Counsel for the defence, before the prisoner 
was called upon to plead, contended that the 
two counts, as drawn, were bad, as they did not 
allege a nuisance to the public, but only a 
private nuisance. 

Held — that the count was bad. 

Rex v. Byers, (1907) 71 J. P 205 — Kennedy, J. 

(b) When Action Lies. 

12. Orerhanging Trees — Damage to Crops — 
Right of Action.'] — If a man’s crops arc 
damaged by overhanging branches of his neigh- 
bour’s trees he may maintain an action for 
damages, and need not himself go to the expense 
of removing the branches. 

Smith r. Giddy, [1904] 2 K. B. 418 ; 73 L. J. 

[K. B. 894 ; 91 Xu T. 296 ; 20 T. L. U. 596 ; 

53 W. 11. 207— Div. Ot. 

13. Pollution of Atmosphere, — Lapse of Forty 
Years without Complaint — PlaintiJFs Land now 
put to a New Purpose.]-— Where a person has for 
forty years been committing a nuisance, and 
polluting the . atmosphere so as to injure his 
neighbour’s property, the neighbour, having 
made no complaint during the forty years, cannot 
sustain an action unless the nuisance is substan- 
tially increased. 

It makes no difference that his own land has 
been used during the forty years for manufac- 
turing purposes, and is now for the first time 
being used for residential purposes. 

Haryie v. Robertson, (1903) 6 F. 338— 

[Ct. of Bess. 
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Remedies — Continued . 

14. Smallpox Hospital — Public Health — 
Balance of Convenience — Quia timet Action 
— Scientific Evidence.'] — Objection was 
taken _ by residents to the erection by a 
municipality of a smallpox hospital on the 
ground that a smallpox hospital is per se a 
danger to health, and is both a public and 
private nuisance. Scientific evidence was offered 
as to the aerial convection of this disease for a 
considerable distance. It appeared that the 
hospital was well managed and the site carefully 
selected. 

Held — that to justify an injunction it was 
necessary not merely to show that the hospital 
would abridge liberty or create anxiety, but that 
it would prove an actionable nuisance, and that 
the plaintiffs having failed to show this, the 
action must be dismissed. 

Queer e, whether in actions of this nature evi- 
dence as to other similar hospitals is admissible. 

Attorney-General v. Nottingham Cor- 
poration, [1904] l'Ch. 673 ; 73 L. J. Ch. 

512 ; 68 J. P. 125 ; 52 W. R. 281 ; 90 L. T. 

308 ; 20 T. L. R. 257 ; 2 L. G. R. 698— 
# Far well, J. 


15. Smallpox Hospital — Residential District.] 
— The defendants, a joint hospital board, had 
commenced to erect a smallpox hospital. Within 
a quarter of a mile of the building there were 
137 houses with about 753 inhabitants, and 
within half a mile there were 422 houses with 
about 2,321 inhabitants and four public institu- 
tions with about 361 residents. There was 
nothing to show that the defendants were pre- 
cluded from selecting a site outside their respec- 
tive districts, if necessary, or that they had 
attempted to do so. There was conflicting 
expert evidence as to the suitability of the site 
selected, and as to the risk of the spread of small- 
pox from a smallpox hospital by reason of the 
possibility of the disease being carried, without 
actual contact, through the air for a considerable 
distance. 

Held — that an injunction to restrain the 
erection of a smallpox hospital should not be 
granted. 

Attorney-General r. Rathmines and Pem- 
broke Hospital Board, [1904] 1 Ir. R. 161 

— C. A. 


16. Statutory Powers — Construction .] — A com- 
pany obtained exclusive power under a lighting 
order to supply electricity within a certain area 
for all purposes, public and private, and to use 
the same for the purposes of any undertaking. 
On the same day they obtained for the same area 
a tramway licence, authorising them to make 
and operate tramways and to generate and supply 
electricity for the purpose. 

The lighting order imposed as a condition that 
the company should be liable for any nuisance 
caused by them. The tramway licence did not 
repeat this condition. 


Held— that the condition applied also to 
operations under the tramway licence. 

Demerara Electric Co., Ld. v. White, [1907] 

[A. C. 330 ; 76 L. J. P. C. 54 ; 96 L. T. 752— 

P. C. 

17. Statutory Powers — Unreasonable Exercise 
— Cause of Action — Injunction — Lands Clauses 
Consolidation Act , 1845 (8 & 9 Yict. c. 18), s. 68.] 
— A company acting under statutory powers is 
treated as a private individual acting within 
his own rights. If it does an act which it is 
authorised by law to do, and does it in a proper 
way, though the act works a special injury to 
a particular individual, such individual cannot 
maintain an action, and is without remedy 
unless one is provided by statute. 

Mayor, $c., of East Fremantle v. Annois 
([1902] A. O. 213 ; 71 L. J.' P. C. 39 ; 85 L. T. 
732 ; 18 T. L. R. 199, see Dependencies, No. 63) 
followed. 

If. however, such a company does an authorised 
act in a negligent or unreasonable way, it will 
be liable to an action for damages, and, in a 
proper case, for an injunction ; and the fact 
that a right to compensation is given by statute 
does not exclude the restraining jurisdiction of 
the Court. 

Coats v. Clarence By. Co. ((1830) 1 R. & M 
181 ; 32 R. R. 183) applied. 

A railway com} any were carrying on work by 
night as well as by day on the site of a proposed 
station, and the plaintiff alleged that his house 
was thereby rendered uninhabitable ; he claimed 
damages and an injunction. 

Held — that, assuming it to be unreasonable 
to work at night, there was a good cause of 
action. 

Roberts v. Charing Cross, Euston and 

[Hampstead Ry. Co., (1903) 87 L. T. 732 ; 

19 T. L. R. 160— Harwell, J. 

18. Statutory Powers — Reasonable Care to do 
no Unnecessary Bam aye — Nuisance before Statu- 
tory Powers in Force.]— Where work is being 
done under statutory powers, “ the only obliga- 
tion on the defendants is to use reasonable care 
to do no unnecessary damage to the plaintiffs.” 
See East Fremantle Corporation v. Annois ([1902] 
A. C. 213). 

Householders in London brought an action 
against a “ tube ” railway company, their chief 
complaint being that work, with its resulting 
noise, went on by night as well as by day. 

Held — that on the facts, the defendants were 
acting reasonably in working by night, and were 
taking all reasonable means to reduce the noise ; 
and that therefore they were protected by their 
statutory powers ; but, that they were liable in 
respect of a particular admitted nuisance com- 
mitted while they were in possession and working 
by private agreement only in anticipation of 
their statutory powers. 

Ash and Another r. Great Northern, 

[Piccadilly and Bkompton Ry. Co., (1903) 
67 J. P. 417 ; 19 T. L. R. 639— Kckewich, J 

34 — 2 
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Remedies — Contin ued. 

(c) Damages. 

19. Inj unction — Damage s — General Damages . ] 
— A plaintiff in a nuisance action in respect 
of noise and vibration succeeded in his claim 
for an injunction. He had claimed no special 
damages. 

Held — that under his claim for general 
damages he was entitled only to 40,?., not as 
compensation, but as an acknowledgment of the 
wrong done to him. 

Lipman r. Pulman & Sons, (1904) 91 L. T. 132 

[ — Kckewich, J. 

(d) Injunction. 

v 20. Cesser of Nuisance before Trial — Discretion 
of Court. ] — The fact that a company which, by 
its works, caused a nuisance to the plaintiff, has 
gone into liquidation and that, the works have 
stopped before the trial, is not of itself suilicient 
to disentitle the plaintiff to an injunction. 

Dunning v. Grosrenor Dairies , Ld. ([1900] 
W. N. 205, Joyce, J., see Barristers, No. 14) not 
followed. 

Dean and Chapter of Chester and Others 
[r. Smelting Corporation, Ld., (1901) 85 
L. T. 07 ; 18 T. L. E. 743— Farwell, J. 


21. Dig -keeping — Abatement after Action — 
Injunct ion refused — Costs,] — In an action by the 
Attorney-General on the relation of a rural dis- 
trict council against pig-keepers, who kept 500 
pigs on premises adjoining a village street, the 
judge found as facts that at the date of writ a 
public nuisance existed, but that it had been 
subsequently abated. 

Held — that no injunction ought to be granted, 
and that there should be no order as to costs. 

Attorney-General v. Squire, (1907) 5 
[L. G. R. 99— Eady, J. 

22. Temporary Nuisances — Electric Lighting 
Act — Provisional Order.] — The Court will grant 
an injunction to restrain a nuisance from noise 
and vibration caused by a local authority 
working under a provisional order, notwithstand- 
ing the fact that by experiment and alteration 
the nuisance may be abated by improvements in 
the machinery. 

The principle referred to by Vaughan 
Williams, J., in Harrison v, Southwark and 
Vauxhall Waver Co. ([1891] 2 Ch. 409 ; GO 
L. J. Ch. 630 ; 64 L. T. 864) is not applicable 
where property is shaken and thereby physically 
damaged. 

Bamford v. Turnlcu .((1862) 3 B. & S. 62) 
discussed. 

Colwell and Others r. St. Pancras 

[Borough Council, [1904] 1 Ch. 707 ; 73 

L. J. Ch. 275 ; 68 J. P. 286 ; 52 W. R. 523 ; 

90 L, T, 153 ; 20 T. L. R. 236 ; 2 L. G. R. 518 

— Joyce, J. 


NULLITY OF MARRIAGE. 

See Husband and Wife. 


OATHS AND AFFIRMA- 
TIONS. 

See Criminal Law ; Evidence ; Prac- 
tice and Procedure. 


OBSCENE BOOKS. 

See Criminal Law and Procedure. 


OBSTRUCTING JUSTICE. 

See Criminal Law and Procedure. 


OFFICIAL SECRETS ACT, 
1889 . 

See Criminal Law and Procedure. 


OMNIBUSES. 

See Negligence ; Street Traffic. 


ONTARIO. 

See Dependencies and Colonies. 


OPEN SPACES AND RE- 
CREATION GROUNDS. 

And see Burial and Cremation ; 

Easements. 

1. Children — Dangerous to Children — Pond in 
Public Park— Duty of Local Authority .] — A 
child was drowned in an artificial pond in a 
public park, and its parent sued the authority 
who owned the park, complaining of the dan- 
gerous nature of the pond, and (he non-provision 
of an attendant to protect children. 

Held — no cause of action. 

Hastie v. Edinburgh Magistrates, [1907] 
[K. C. 1102— Ct. of Sess. 

2. Playing Games — Open Spaces — Recreation 
Ground — Personal Injuries — Obvious Danger .] 
— A cricketer, while playing that gam# on an 
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open space, vested in and controlled by the 
London County Council, ran upon an iron 
indicator provided by the council in order to 
show the number of the pitch, there being about 
a hundred cricket pitches on the ground. His 
eye was destroyed by the accident. 

Held — that the council were not liable for 
negligence, because if a grown man chooses to 
go, for purposes of recreation, upon a ground 
upon which there is an open and obvious danger, 
the owner of the ground cannot be liable for 
injuries resulting from that danger. 

Giles r. London County Council, (1904) 68 
[J. P. 10 ; 2 L. G. E. 326— Kennedy. J. 


OVERSEERS. 

See Poor Law. 


OYSTERS. 

See Fisheries. 


PARENT AND CHILD. 

See Bastardy ; Infants. 


PARISH. 

See Ecclesiastical Law ; Local 
Government. 


PARISH COUNCILS. 

See Local Government. 


PARKS. 

See Open Spaces. 


PARLIAMENT. 

1. Parliament anj Deposit — Pet urn of Deposit 
Bill not proceeded with — Railway Deposits 
Jet , 1846 (9 Viet, e. 20), s, 5.]— Where the 
promoters of a Bill in Parliament have deposited 
a sum of stock and cash in Court by way of 
deposit, and have obtained the leave of both 
Houses to suspend proceedings until the next 
session, they may, by virtue of the Kail way 
Deposits Act, 1846, s. 5, with the sanction of 
both Houses and of the Court, obtain a return 
of the stock and cash. 

He Central London Kailway Bill, [1901] 
[W. N. 177 — Byrne, J. 


2. Parliamentary Deposit — Light Railway 
Order — Advance of Deposit — Covenant by Com- 
pany — Breach .] — By a Light Kailway Order, a 
company was empowered to construct a light 
railway within a certain time, and was required 
to deposit £3,000, which was advanced to the 
company by the plaintiff. The company cove- 
nanted that they would not, without the plain- 
tiff’s consent, serve any notice to treat or enter 
into any contract or incur any liability which 
might in any way directly or indirectly charge 
or incumber the deposit. The plaintiff's time 
for completion had been once extended, but the 
plaintiff alleged that in breach of the covenant 
above referred to, the company had obtained a 
further extension of time, which he said would 
enable them to incur further liabilities. They 
had also issued certain debentures. He now 
moved for judgment in default of appearance, 
and asked for an injunction in terms of the 
covenant. 

Held — that while the Court would sanction 
nothing which would prevent the proper applica- 
tion of the fund, as it would be against public 
policy in this case, having regard to the covenant, 
the plaintiff was entitled to protection. 

Beecham x\ Lastingham and Rosedale 

[Light By. Co., [1907] W. N. 101 — 

Kekewich, J. 


PARTICULARS. 

See Auctions ; County Courts ; 
Practice and Procedure ; Sale 
of Land. 


PARTITION. 

1. Claim for Sale of Real Estate by Infant as 
Sole Plaintiff — Order for Sale — Conversion — 
Partition Act , 1876 (39 & 40 Viet. c. 17), s. 6.] 
— An infant’s share in realty will not be con- 
verted by a sale of such interest in a partition 
action in which the infant was plaintiff, where 
the judgment directed a sale, if (as was found to 
be the fact) the defendants were entitled to a 
moiety, although the infant has, in his pleadings, 
requested a sale ; the form of the judgment pre- 
cluding the view that the sale was made at the 
request of the infant. 

Howard v. Jalland (W. N. (1891) 211) 
approved. 

Dicta of Jessel, M.1L, in Wallace v. Greenwood 
((1880) 16 Ch. 1). 362 ; 50 L. J. Ch. 289 ; 43 
L. T. 720) considered. 

In re Norton, Norton r. Norton, [1900] 1 

[Ch. 101 ; 69 L. J. Ch. 31 ; 48 W. K. 140 ; 81 
L. T. 724— Byrne, J . 

2. Conversion — Money received on Sale — Dis- 
tribution — “ Persons becoming absolutely En- 
titled ” — Partition Act , 1868 (31 & 32 Viet. e. 40) , 
s, 8 — Leases and Sales of Settled Estates Art , 
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1856 (19 & 20 Viet. e. 120), s. 23.] — Land was 
sold under the Partition Act, 1868, and by an 
order of Court a testator’s share of the proceeds 
was paid out to the trustees of his will, and 
invested otherwise than in land, in accordance 
with the trusts of the will. One of the bene- 
ficiaries of the said trust fund died intestate. 

Held — that his share of the fund so invested 
devolved on his legal personal representative, 
and not on his heir-at-law. 

In re Hobson's Trusts ( (1878) 7 Ch. I). 708 ; 
47 L. J. Ch. 310 ; 26 AV. R. 470 ; 38 L. T. (N.s.) 
365 — C. A.) was not overruled b y 

In re Smith ( (1888) 40 Ch. D. 386 ; 58 L. J. 
Ch. 108 ; 37 YV. R. 199 ; 60 L. T. 77—0. A.). 

In re Morgan, Smith r. May, f 1900] 2 Ch. 

[474 ; 69 L. J. Ch. 735 ; 48 W. R. 670— 

Stirling, J. 

3. Costs — Discretion, of Court — Partition Act , 
1868 (31 & 32 Viet. c. 4(i), s. 10, Ord . 65, r. 14b. J 
— Since the passing of the Partition Act the 
usual practice has been to give the costs of all 
parties out of the proceeds of sale. That practice ! 
ought not to be departed from except for special 
reasons. The Court has a discretion as to costs, 
and will not allow costs to be accumulated in 
such a way as to do injustice between the parties. 
It is to be remembered that the sale of an estate 
held in shares in its entirety is a great advantage 
to everybody, that the sale of such an estate in 
entirety produces a larger sum than could be got 
by the owner of an undivided share, and is more 
beneficial to the whole. If, therefore, no in- 
justice will be done, the ordinary practice will 
not be departed from, and costs will be directed 
to be paid out of the estate, 

Graham t\ Lord Clinton, (1900) 81 L. T. 717 

[ — Stirling, J. 

4. Proceeds of Sale — Costs — General Rule us 
to Separate Sets of Costs .'] — As a general rule, 
without limiting the judicial discretion, only one 
set of costs will be allowed out of the entire pro- 
ceeds of sale of real property in a partition 
action in respect of each share of the property 
which those proceeds represent. 

Cation v. Banks ([1893] 2 Ch. 221 ; 62 L. J. 
Ch. 600 ; 41 W. R. 429 ; 68 L. T. 24 5 —Kekewich, 
J .) followed. 

In re Vase, Langrish v. Vase, [1901] AV. N. 

[124 ; 84 L. T. 761 — Cozens-Hardy, J. 

5. Permanent 1m pro cements — Form of Minutes 
of Judgment .] — Form of minutes of judgment 
approved by the Court as to expenditure on 
permanent improvements. 

Williams v. Williams, {" 1809] 68 L. J. Ch. 

[528 ; 81 L, T. 163 — Kekewich, J. 

6. Permanent Improvements — Allowance — 
Form of Judgment .] — A tenant in common, 
claiming partition, is entitled whether charged 
with occupation rent or not, to have in the judg- 
ment for partition an inquiry as to expenditure 
properly made in permanent improvements to 


the property, during the co-ownership, and the 
inquiry should be reciprocal. 

Williams v. Williams (68 L. J. Ch. 528 ; 81 
L. T. 163 — Kekewich, J., supra) approved. 

Kenrjck i\ Mountsteven, (1899) 48 W. R. 

[1 41 — Cozens-Hardy, J . 

7. Sale not ashed for — Defendants objecting to 
Partition— Costs — Incidence of — Costs up to date 
oj Hearing — Partition Act , 1S68 (31 & 32 Viet. 
c. 40), s. 10.] — Where partition is asked for, but 
no advantage is taken of the Partition Act, 1868, 
by asking for a sale, the practice still is to allow 
no costs up to the hearing. 

The owners of five equal undivided shares in 
certain freeholds brought an action asking for 
partition only against the other seven owners 
who did not desire a partition. 

Held — that there should be no order as to 
costs prior to the hearing ; the subsequent costs 
to be borne rateably by all the owners. 

Richardson v. Fearg ((1888) 39 Ch. 45 ; 57 
L. J. Ch. 1049 ; 36 AV. R. 807 ; 59 L. T. 165- 
North, J.) followed. 

Hills r. Archer, (1904) 91 L. T. 166— 

[Harwell, J. 

8. S tie or Valuation — Right to ash for Sale — 
Discretion of Court — Partition Act . 1868 (30 & 
31 AHct. c. 40), ss. 3, 4, 5.] — Plaintiff and defen- 
dant were each entitled to an undivided moiety 
of a house and garden. The plaintiff asked 
for a sale of the property and the defendant 
offered to purchase his interest at a valuation. 
The county court judge made an order that 
a firm of estate agents should value the pro- 
perty and the plaintiff should convey his 
estate to the defendant and receive half the 
valuation. 

Held — that the county court judge could 
not force the plaintiff to lose his right to a sale 
through the defendant offering to buy ; and 
that the order for valuation and sale should be 
discharged ; and that an order should be made 
that there should be a sale with leave to both 
partiesi to bid, the plaintiff to have the costs of 
the appeal. 

Pitt v. Jones ((1880) 5 App. Cns. 651 ; 49 
I L. J. Ch. 795 ; 29 W. R, 33 ; 43 L. T. 385— H. L. 

I (E.)) followed. 

| Morant ' i \ Godden, (1902) 18 T. L. R. 421— 

[Div. Ct. 

9. Shares in Mortgage — Mortgagor in Possession 
of Entered g without payment of Rent — Occupa- 
tion Rent — Whether chargeable as against Mort- 
gagee —4 Anne, e. 3, s . 27.] — In a partition 
action it appeared that an owner of a share 
of certain premises, who had mortgaged his 
interest, had been in occupation of the entirety 
for some time, and in answer to an inquiry the 
chief clerk had found the sum of £325 due from 
him by way of occupation rent. A sale having 
taken place an application was made asking 
whether this sum could be set off against the 
share of the mortgagor to the prejudice of the 
mortgagee. 
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Rkld — -that the mortgagor, not having been 
tenant or bailiff of his co-owners, nothing could 
have been recovered from him at law, and that 
the statute 4 Anne, c. 3, did not apply. That 
the practice was to direct an inquiry such as that 
in this case, but that it could not extend to a 
fund that did not belong to the mortgagor. That 
a legal mortgagee was in a similar position to a 
purchaser, and therefore as against him such 
sum could not be set off. 

Graham, v. Cole ((Seton, p. 1541); Heckles v. 
Heckles [1892] W. N. 188) doubted. 

Hill v . Hickin, [1897] 2 Ch. 579; CO L. J. 

[Ch. 717; 77 L. T. 127 ; 46 W. R. 137— 

Stirling, J. 

10. Tenant of Undivided Moiety — Partition 
Act, 1808 (81 & 32 Viet. e. 40), s*. 4, 9.]— An 
order for sale in lieu of partition can be made 
under the Partition Acts where the plaintiffs are 
the owners of one undivided moiety of the 
premises and the sole defendant is the lessee 
of the other undivided moiety under a lease 
for seven years granted by the owner of that 
moiety. 

Mason r. KEAYS, (1898) C. A. ; 78 L. T. 33— 

[C. A. 
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And see Arbitration, Nos. 35, 41, 43; 
Bankruptcy ; Conflict op Laws ; 
Contracts ; Mortgages, No. 46 ; 
Practice and Procedure; Re- 
ceivers. 

T. CONSTITUTION OP PARTNERSHIP, 

1. Dissolution — Continuance of Business — 
Pre-emption— Part nersh ip at Will — Partnersh ip 
Act, 1890 (53 & 54 Viet. c. 39), ,v. 27.]— Articles 
of partnership declared that if the partnership 
were determined by notice or by effluxion of 
time, the plaintiff might buy out the defendant 
at a valuation. 

Held— that a pre-emption contract such as 
this was not inconsistent with the existence of a 
partnership at will. 

Cox v. Willoughby ((1880) 13 Ch. D. 863; 49 
L. J. Ch. 237 ; 28 W. R. 503 ; 42 L. T. 125- 
Fry, J.) followed. 

Brooks r. Brooks, (1901) 85 L. T. 453 

[Far well, 


2. Landlord of Business Premises advancing 
Money for Fixtures, also for Business generally 
— Control of Business — Proviso not to he deemed 
a Partner .] — B. let business premises to A., and 
advanced a large sum for fitting them up. the 
fittings, &c., to become his property at the end 
of the lease unless the loan was first repaid. By 
a contemporaneous agreement B. agreed to 
advance further sums, the total amount of the 
advances to be credited to him in the books as 
loan capital carrying interest at per cent. A. 
was to have a salary as manager and to take 
half profits ; B. to take the other half as 44 extra 
interest.” B.’s consent was necessary for the 
appointment of assistants, and in certain events 
he might appoint a cashier to be paid by A. ; 
the latter was to devote his whole time to the 
business. 

Held — that B. was liable for the debts of the 
business as a partner, and that a proviso in the 
agreement that he should not be deemed a 
partner could not prevent this result. 

Stewart v. Buchanan, (1904) 6 F. 15— Ct, of 

[Sess. 

3. Loan of Money to Firm at rate of Interest 
varying with Projits of Bushiess — Dissolution — 
Subsequent Agreement to continue Loan — PosU 
ponement — Partnership Act, 1890 (53 & 54 Viet. 
6*. 39), *. 2, sub-s. (3) (cl); s. 3.]— In 1893 a 
creditor advanced various sums of money to a 
firm of B. & M. under an agreement to take a 
share of profits in lieu of interest. In 1895 the 
firm dissolved partnership, and M. took over the 
business and liabilities, entering into a fresh 
agreement with the creditor to pay 5 per cent, 
interest on the money advanced. M. became 
bankrupt in 1896, and the creditor proved for 
the monies advanced. 

Held — that the money must be considered to 
have been advanced under the agreement of 1893, 
and not under that of 1895, and that the proof 
could not be admitted until all the other creditors 
should have been paid in full. 

In re Mason, Ex parte Bing t\ Craig, [1899] 
[1 Q. B. 810 ; 68 L. J. Q. B. 466 ; 47 W. R. 270 ; 
80 L. T. 92 ; 6 Manson, 169— Wright, J. 

4. Partnership Articles — Power for any 
Partner to Introduce another Person or a 
Successor — Consent of continuing . Partners — 
Nominee's Bights — Equitable Belief Specific 
Performance .] — If partners choose to agree that 
any of them shall be at liberty to introduce any 
other person into the partnership, there is no 
reason why they should not ; nor why, having 
so agreed, they should not be bound by the agree- 
ment. Persons who enter into such an agreement 
consent prospectively and once for all to admit 
into partnership any person who is willing to 
take advantage of their agreement, and to observe 
those stipulations, if any, which may be made 
conditions of his admission. Those who form 
such partnerships, and those who join them after 
they are formed, assent to become partners with 

j any one who is willing to comply with certain 
| conditions. 

J. 1 To make a person a partner with two others, 
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Constitution of Partnership — Continued. 

their consent must clearly be had, but there is 
no particular mode or time required of giving 
that consent ; and if three enter into partnership 
by a contract which provides that, on one retiring, 
one of the remaining two, or even a fourth person 
who is no partner at all, shall name the successor 
to take the share of the one retiring, it is clear 
that this would be a valid contract which the 
Court must perform, and that the new partner 
would come in as entirely by the consent of 
the other two as if they had adopted him by 
name. 

The person so introduced becomes entitled to 
such relief as the courts of equity are in the 
habit of granting to persons who stand in the 
relationship of partners. Such relief does not 
include, as a rule, specific performance of an 
agreement to become partners. 

Lorca rove v. Kelson ((1834) 41 R. II. 1 ; 3 My. 
& K, 20 ; 3 U J. Ch. 108) and Page v. Cox ((1851) 
10 Hare, 163) considered. 

Byrne r. Reid, [1902] 2 Ch. 735 ; 71 L. J. Ch. 

[830 ; 51 W. R. 52 ; 87 L. T. 507— C. A. 

5. Sale of Business — An Annuity Part Con- 
sideration — Bankruptcy of Purchaser — Valua- 
tion of Annuity — Postponement — Partnership 
Act , 1890 (53 & 54 Viet. c. 39), ss. 2 (3) (e), 3.] 
— S. assigned a business to G. and W. Jhe pay- 
ments, including an annuity, were all made out of 
profits, no other fund being in fact contemplated 
out of which they could be made. G . became bank- 
rupt, and S. claimed to prove for the capitalised 
value of the annuity. 

Held — the claim in respect of the annuity 
should not, if provable, have been based on a 
merely arithmetical calculation of the value of 
the annuity. It should have been valued by the 
trustee, who was entitled to take into considera- 
tion the precarious nature of the business out of 
the proceeds of which the payments were to be 
made, and also the provisions for redemption and 
reversion — "VVright, J. 

Held (reversing Wright, J.) — that the annuity 
was not a share of the profits within sect. 3 of 
the Partnership Act, 1890. 

In re Gieve, Ex parte Shaw r. Mason, 

[(1899) 47 W. R. 616; 80L.T.737; fiManson, 

249— C. A. 

II. RIGHTS AND LIABILITIES OF PART- 
NERS. 

. (a) Accounts. 

6. Ascertaining deceased Partner's Share — To 
he based on Annual Account — Whether Goodwill 
to be mined. ] — Articles of partnership provided 
for annual accounts and valuations of all the 
partnership effects, mentioning specifically 
capital, stock in trade, credits, &c., but not the 
goodwill. The share due to the estate of any 
partner dying was to be based on the preceding 
account. 

Held— that the executors of a deceased 
partner were not entitled to have a sum for 


the goodwill of the business included in the 
valuation. 

Steuart v. Gladstone ((1879) 10 Oh. D. 626 ; 
"27 W. R. 512 ; 40 L. T. 145— C. A.) followed. 

Scott v. Scott, (1904) 89 L. T. 582— Joyce, J. 

7. Mortgage of Share — Dissolution — Sale of 
Share Mortgaged to Co-partner — Bight, of Mort- 
gagee to an Account front , Date of Dissolution— - 
Partnership Act, 1890 (53 & 54 Viet. c. 39), 
s. 31.] — Articles of partnership were entered into 
between the defendants W. S. W. and D. 1). 
The plaintiff (the defendant, W. S. W.’s father) 
advanced the consideration monies on his son’s 
behalf. To secure this advance W. S. W. mort- 
gaged his partnership interest in the business 
and his share of profits to the plaintiff. D. D. 
received notice of this mortgage security. The 
defendants agreed to dissolve partnership, and 
the defendant, W. S. W., without the consent of 
the plaintiff, agreed to sell to the defendant, 
D. D., his share of the partnership for £500 and 
to accept £40 for profits. The plaintiff claimed 
a charge on the defendant W. S, W.’s share and 
all proper and necessary accounts. 

Held — that the agreement to sell was not 
binding on the plaintiff; that so long as the 
partnership lasted, the plaintiff could not, in the 
absence of fraud, impeach the partnership 
accounts ; that the dissolution determined the 
rights of the parties, and the plaintiff was 
entitled to receive the share of the partnership 
assets to which W. S. W. was entitled as between 
himself and I). D., and for the purpose of ascer- 
taining that share, to an account as from the date 
of the dissolution and to have the value of the 
goodwill ascertained, and that account he was 
entitled to under sect. 31 of the Partnership Act, 
1890. 

Appeal from decision of Farwell, J. ((1900) 
48 W.'R. 521 ; 82 L. T. 255 ; 16 T. L. R. 277) 
dismissed. 

Watts r. Driscoll, [1901] 1 Ch. 294; 70 

[L. J. Ch. 157 ; 49 W. R. 146 ; 84 L. T. 97 ; 

17 T. L. R. 101— 0. A. 

8. “ Profits ” — Mode of Ascertaining Profits in 
the Absence of Special Agreement.] — The plaintiff 
and defendant, solicitors, agreed to enter into 
partnership by an agreement dated July 22nd, 
1880, whereby the defendant was to receive £300 
per annum up to the end of the year 1880, £350 
per annum for the following two years. From 
January 1st, 1885 (in lieu thereof), the defen- 
dant was to receive one-fourth of the profits 
(if the business should have realised a net profit, 
of not less than £1,600 per annum in the 
meantime) for the next five years, and after that 
one-third of the profits. This partnership was 
dissolved in 1899. No division of the profits had 
ever been made, and in taking the partnership 
accounts the question arose how the profits were 
to be ascertained. 

Held— that the partnership commenced with 
the written agreement ; that in the absence of 
special agreement the profits of the year must 
necessarily be the receipts of that given year 
after the expenditure and whatever else in the 
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way of depreciation fund and so on applicable 
to the particular case is set against it ; and that 
it must be ascertained what cash has been 
received and what cash has been expended in 
each year only for the purpose of ascertaining 
the profits of that year. 

Badham i\ Williams, (1902) 86 L. T. 191— 

[Kekewich, J. 

9. Right of Partner to Appoint Agent to 

examine and copy Boohs or take Extracts — 
Partnership Act, i890 (53 Sc 54 Viet. c. 39), s. 24, 
sub-s. 9.]— The plaintiffs were sleeping partners 
in a brewery business, which was carried on by 
the. defendants as the managing partners. The 
plaintiffs had a considerable interest in the 
business. One of them, a clergyman, resided in 
Canada. Some of the other plaintiffs were ladies, 
and all of them were persons of no technical 
experience in such a business. One of the 
articles of partnership (No. 16) provided that 
“ Proper books of account shall be kept by the 
managing partners for the time being in which 
all transactions relating to the partnership busi- 
ness shall be duly entered,” and that “ each of 
the partners shall have free access to and liberty 
to examine and copy or take extracts from any 
of the books and writings of the partnership at 
all reasonable times.” « 

Hi;ld —that the sleeping partners had a right, 
conferred by article of partnership and also by 
sub-scct. 9 of sect. 24 of the Partnership Act, 
1890, to claim inspection by some person (other 
than themselves) to whom the defendants could 
have no reasonable objection provided that the 
purpose for which they sought to use the right 
of inspection was one consistent with the main 
purposes and well-being of the whole partnership. 

Decision of Joyce. ,1. ([1901] 1 Oh. 724; 84 
L. T. 299 ; 17 T . L. ft. 333) reversed. 

Be van Webb, [1901] 2 Oh. 59 : 70 L. J. Ch. 

[536 ; 49 W. ft. 548 ; 84 L. T. 609 ; 17 T. L. ft. 

410— 0. A. 

(b) Authority. 

And see title Auctions, No. 18. 

10. Assignment of same Debt by Each of Two 
Partners at different Times — Priority.] — A firm 
supplied goods to another firm and* were paid 
each month for the goods supplied in the previous 
month. On December 21st one of the partners 
assigned to the defendants the money to become 
due on .January 31th, and the defendants gave 
notice to the debtors oil January lltli of that 
assignment. On January 4th the other partner 
assigned t<> the plaintiff the same debt, and the 
plaintifl gave notice of it to the debtors on the 
same day. 

Held — that, the plaintiff's assignment, was 
good and took priority. 

March ant r . Morton. Down & On., [1901] 

[2 K. ft. 829 : 70 1,. J. K. ft. 820; 85 ft. T. 

169 ; 17 T. L. 11. 610— Channell, J. 


Court having held that auctioneers do not carry 
on a “trade” so as to make one partner liable 
upon a bill of exchange accepted in the firm 
name by his co-partner without the knowledge 
or authority of the former .* — 

Held— by C. A., that (whether this was or 
was not so as a general rule) on the construction 
of the particular partnership deed, one partner 
could bind the firm by accepting bills. 

Decision of Div. Ct. ([1906] 2 K. B. 321 ; 75 
L. J. K. B. 627 ; 54 W. ft. 537 ; 95 L. T. 96 ; 
22 T. L. ft. 591) reversed on a new point. 

Wheatley v. Smithers, [1907] 2 K. B. 684 ; 

[76 L. J. K. B. 900 ; 97 L. T. 418 ; 23 T. L. ft. 

585— C. A. 

12. Book Bebts — Assignment by Beed — One 
Partner's Signature Forged — Effect of — Bank - 
ruptcy of Firm, — Partnership Act , 1890 (53 & 54 
Viet. e. 39), s. 6.] — One of two partners in a 
firm assigned by deed the firm’s book debts 
as security for a firm debt, signing his own 
name to the deed, and forging his partner’s. In 
the firm’s bankruptcy : — 

Held — that the deed, whether valid or 
invalid as a deed, operated as a good equitable 
assignment, being an instrument or act relating 
to the firm’s business and done in a manner 
intended to bind the firm by one who had 
authority to bind it. 

Tn re Briggs A Co., Ex parte Wright. [1906] 

[2 K. B. 209; 75 L. J. K. Ii. 591 ; 95 h. T. 61 

— Bigham. J. 

13. Scope of Business — Transaction by Partner 
outside Scope of Partnership — Secret Benefit — 
Right of other Partner to Share Profits — Alleged 
Breach of Good Faith .] — Apart from any provi- 
sion in the partnership articles, if one of two 

, partners enters privately into a transaction 
1 entirely out side the scope of the partnership and 
unconnected with it, and not in rivalry with it, 
the other partner has no equitable claim to share 
in the profits of such transaction. 

Three persons under a partnership arrange- 
ment bought certain building properties and also 
shares in a company owningmther building pro- 
perties in the same locality. Two of the partners 
then bought other property from the company. 

Held — that they were not. hound to account 
to the third partner for their protits. 

('assets v. Stewart ((1881) 6 App. Cas. 04 ; 29 
\V. ft. 636 — H. L. (8c.)) applied and followed. 

f Trtmblk and another r . Goldberg. [1900] 

[A. C. 494 : 75 L. J. V. C. 92 : 22 T. L. ft. 717 
; — P. O. 

14. Wrongful Act of Managing Partner- 

' Acting in the Ordinary Course of the Business - 
. General Scope of Authority- The Firm held 
! liable for his Tort Part nership Art, 1890 (53 & 

1 54 Viet. e. 39), s. 10.] -One of the partners of a 
'firm, whose business it was to obtain by legiti- 
mate means information about the business con- 
tracts, tee. of competitors, bribed the clerk of a 


11. Authority of Partner — Trading Firm — 
Auctioneers — Bill of Exchange .] — The Divisional 


rival to break his coni met of service by bet raving 
his master’s secrets. The bribe came out of the 
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firm’s money, and the profits went into their 
assets. 

Held — -that, the partner having (lone ille- 
gitimately that which it was part of his business 
to do legitimately, the case fell within sect. 10 of 
the Partnership Act, 1800 ; and that the firm 
was liable for his tortious act. 

Decision of Kennedy, J. ((1002) 51 W. R. 09 ; 
18 T. L. R. 531) affirmed. 

Hamlyn v. Houston & Co.. [1903] 1 Iv. B. 81 ; 

[72 L. J. K. B. 72 ; 87 L. T. 500 ; 10 T. L. E. 

06 — O. A. 

(c) Expulsion. 

15. Rxpulsion Clause — “Scandalous conduct 
detrimental to Partnership Business" — “Breach 
of Duty as a Partner ” — Com. id km for dix- 
it onesty — -Inter i m Injunction. ] — A partnership 
deed provided that' it’ a junior partner were 
“ addicted to scandalous conduct detrimental to 
the partnership business,” or guilty of “ any 
flagrant breach of the duties of a partner,” the 
senior partner might give him notice of expul- 
sion. 

The, junior partner was convicted and fined 
the maximum penalty for travelling on a railway 
without a ticket and with intent to defraud, and 
thereupon the senior partner served him with 
notice of expulsion. The junior partner com- 
menced an action claiming that the notice was 
invalid ; and he now asked for an interim 
injunction until trial to restrain the senior 
partner from excluding him from the partnership 
or publishing notice of the dissolution. 

Held— that, as the plaintiff had admittedly 
been convicted of dishonesty, the Court ought 
not to grant an interim injunction, and, semble , 
his conduct would he held at the trial to justify 
the expulsion. 

KB. — The parties eventually came to terms 
before the trial. 

Carmichael i\ Evans, [1004] 1 Oh. 486; 73 

[L. J. Ch. 320 ; 00 L. T. 573 ; 20 T. L. E. 

267 — Byrne, J. 

** 

16. Kotice of Repulsion — Arbitration — Quasi 
judicial position of Co- partners.] — Partners, in 
exercising the pov^er of giving notice of expulsion 
to a co-partner for breach of partnership articles, 
must do so in a quasi-judicial manner, and give 
the person complained of a hearing. Disputes 
between partners involving questions of law, or 
where a prim a, facie case of fraud is set up, 
should not as a rule be referred to arbitration. 

Barnes <\ Youngs, [1S98] 1 Ch. 414 ; 67 L. J. 

[Ch. 263 ; 4G W. R. 332— JRomer, J. 

(d) Retiring Partner. 

17. Articles of Partnership — Interpretation — 
Retirement — Agreement not to see remaining 
Partner's Patients — Retiring Partners ’ own 
Patients exclusively not precluded .] — The plain- 
tiff practised as a dentist in partnership with the 
defendants. By the articles of partnership, in 


the event of the death or retirement of any of 
the partners, the partnership should continue 
between the surviving and remaining partners. 
By a subsequent agreement the plaintiff agreed 
to retire from the firm, the defendants taking 
over the management and control of the practice"; 
and the plaintiff agreed not to, during the term 
of the late partnership, see any patients of the 
defendants’ professionally without the lattors* 
consent. 

Held— that this did not preclude the plaintiff 
from attending on those persons who had been 
his own patients exclusively while he was a 
partner. 

Harris v. Mansbridge, (1901) 17 T. I,. E. 21 

[— Farwell, J. 

18. Liability of Retiring Partner — Retirement 
Contrary to Terms of Deed — Assignment by 
Partner of his Share — Partnership Act , 1890 
(53 & 51 Viet. c. 30), ss. 26, 32, 46.] — An agree- 
ment between three persons for a partnership at 
will contained a clause that “in the event of any 
partner . . . desiring to retire, he shall give one 
calendar month’s notice to allow his shares to be 
purchased by the remaining partners. ...” 

The defendant, who was one of the partners, 
without giving notice as provided by the above 
clause, sold his share to one of the partners 
without the knowledge of the other, who only 
heard of it subsequently. A creditor who did 
work for the firm after the sale, sued the defen- 
dant as a partner. 

Held — that, as the defendant had not com- 
plied with the above clause in the partnership 
agreement, he remained a partner, tho mere 
assignment of his share to one of his co-partners 
not operating as a dissolution of the partner- 
ship. 

Sturgeon Brothers r. Salmon, (1906) 22' 
[T. L. E. 584— Div. Ct. 

(e) Surviving Partner. 

19. Carrying on Business Alone — Powur to 
Sell and Mortgage Partnership Property — Lien 
of Deceased Partner's J&recutor — Priority — 
Partnership Act , 1890 (53 & 54 Viet. c. 39), .s*. 
30.]— A surviving partner, for the purpose of 
winding up the partnership business, can sell or 
mortgage the real estate of the partnership for 
partnership purposes. In the absence of notice 
of intended misapplication, the purchaser or 
mortgagee is not concerned to see to the appli- 
cation of the money. 

In re Lang mead's Trusts ((1856) 7 I). M. k G. 
353) applied. 

If a surviving partner who carries on the 
business alone in the partnership name deposits 
title deeds of the partnership real estate to secure 
an overdraft on the partnership banking account, 
the equitable mortgagee (in the absence of notice) 
has priority over the lien of a deceased partner’s 
executora*in respect of their share of the assets. 

In re Valletort Steam- Laundry Co La. 
([1903] 2 Ch. 654 ; 72 L. J. Ch. 674 ; 89 L. T. 
60 ; 19 T. L. E. 593— Eady, J., see Bailments, 
No. 30) followed. 
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Decision of Farwell, J. ([1906] 1 Ch. 113 ; 75 
L. J. Ch. 36 ; 54 W. li. 154) affirmed. 

In re Bourne, Bourne v. Bourne, [1906] 2 

[Ch. 427 ; 75 L. J. Ch. 779 ; 51 W\ R. 559 ; 

95 L. T. 131— C. A. 

(f) In General. 

20. Agreement — Action for Breach of Con- 
tract — Part Performance — Statute of Frauds (29 
Chas. 2, e. 3).] — An agreement was entered into 
between C. and O'S., whereby O’S. was to acquire 
certain premises, with stock-in-trade and book 
debts in B., wherein business was to be carried on 
in partnership between them for a period of not 
less than three years. In pursuance of this 
agreement, the purchase was effected by O’S. 
with his own money, and thereupon C. and O’S. 
entered into possession under the style of O’B. 
&c Co. They opened a k bank account in that 
name, and carried on business as partners for a 
period of seven months. The heads of the agree- 
ment were drawn up, but were never signed, 
and a deed draft of co-partnership passed from 
one to the other during the seven months, under- 
going revision of its details. Finally O'S. refused 
to execute the deed when called upon by C. to 
do so, whereupon C. instituted an action at com- 
mon law for damages, and recovered a verdict 
for £700. 

Held— that the agreement being one of which 
a Court of Equity would have had jurisdiction 
to enforce specific performance, the doctrine of 
part performance applied to take the ease out of 
the Statute of Frauds : the parol evidence upon 
which the verdict was founded was properly 
admitted, and the verdict should be upheld. 

Crowley r. O’Sullivan, [1900] 2 Ir. R. 478— 

[Q. B. Div. 

21. Evidence — Statute of Frauds (29 Chas. 
2, c. 3), .s', 4.]— If a partnership is proved 
to exist, it may be shown by parol evidence 
that its property consists of land, but before 
evidence can be admitted as to a contract of an 
alleged partnership in land, it must be shown 
that there actually was a partnership. To show 
that a partnership existed is a necessary ante- 
cedent to parol evidence. 

( dr rid' v. Skidmore ((1858) 2 De O. & J. 52 ; 
27 L. J. Ch. 153) followed. 

Isaacs r. Evans. (1900) 16 T. L. R. 113 — 

[ Far well, J. 


on the ground that his partner had failed to per- 
form his duty of making full disclosure. This 
action was compromised at a time when the 
vendor had reason to suspect that there were still 
some other assets undisclosed. Further concealed 
assets having been subsequently discovered, the 
vendor commenced a second action, claiming a 
rescission of the sale. 

Held — (1) that one partner purchasing from 
another whom he knows to be less familiar with 
the firm’s accounts owes a duty to make full 
disclosure : Maddeford v. Austwich ((1826) 
1 Sim. 89) approved ; but (2) that the other 
partner, though entitled to rescind, may elect to 
waive his rights ; and that in the present case the 
vendor must be held to have deliberately elected 
to compromise all his claims in respect of assets 
discovered or expected to exist. 

Decision of Kekewich, J. (20 T. L. R. 295) 
affirmed. 

LAW t\ LAW, [1905] 1 Ch. 140 ; 74 L. J. Ch. 

[169 ; 53 W. R. 227 ; 92 L. T. 1 ; 21 T. L. R. 

102— C. A. 

23. Salaries — Payment of Salaries to Partners 
— Assignment by Partner of his Share — Right of 
Assignee to Object to Payment of Salaries — 
Partnership Act , 1890 (53 & 54 Viet. c. 39), 
ss. 24, 31.] — Under sect. 24 (6) of the Partnership 
Act, 1890, a partner, except by agreement, is not 
entitled to remuneration for acting in the 
partnership business. But a bona Jide arrange- 
ment that one, or all, of the partners shall do 
special work, and receive a salary for doing it, is 
a matter of “ management or administration ” 
within sect. 31 ; and, therefore, if a partner 
assigns his share of profits, the assignee cannot 
interfere, and object to the partners making such 
a bond jide arrangement, on the ground that the 
share of the profits assigned to him will be 
diminished by the payment of the salaries. 

In re Garwood’s Trusts, Garwood r. 

[PAYNTER, [1903] 1 Ch. 236; 72 L. J. Ch. 

208 ; 51 W. R. 185— Buckley, J. 

24. Sale of Share — Purchaser Bound to 
Indemnify Vendor — Partnership Act . 1890 (53 
& 54 Viet. c. 39), ,v. 31.]— The purchaser of a 
share in a partnership business is as cestui quo 
trust of the vendor personally bound to indemnify 
the vendor from the liabilities of the partnership. 

Dodson r. Downey, [1901] 2 Ch. 020 : 70. L. J. 

[Ch. 854 ; 50 \\ r . R. 57— Farwcll, J. 


22. One Partner Purchasing other Partner's 
Share — Uberrima tides — Assets of Firm concealed 
hg Purchaser — Action for Ba mages for Ran- 
d' i set os u re — A ct ion settled — Subseq uent d isco rerg 
of further concealed Assets — Finality of earlier 
Settlement .'] — The active partner of a business 
purchased the share of the other partner. It 
was subsequently discovered that the purchaser 
had concealed from the vendor certain assets of 
the firm, the existence of which largely increased 
tlte value of the business ; and thereupon the 
vendor commenced an action, claiming damages 


III. CONTRACTS WITH PARTNERS. 

25. Contract with an Individual Prior to his 
Partnership — Election to Abide hg Original 
Contract after his Partnership— Adopting Ren; 
Finn — Ro vat ion — liability of Roc Partner for 
Fraud of Individual .'}— ' The plaintiffs appointed 
A., a solicitor, who carried on business as A. and 
A., the local solicitor for a certain district and 
they then knew that he had no partner. In 
September, 1900, they instructed him io act for 
them in the matter of a mortgage. On Decem- 
ber 31st, 1901. the defendant entered into 
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partnership with A. as from December 1st, 1900, 
and the partnership business was carried on 
under the style or firm of A. and P. On February 
5th, 1901, A. gave notice in writing to the 
plaintiffs that he had taken defendant into 
partnership and that the business would in future 
be carried on under the name of A. and P. The 
plaintiffs took no notice of A.’s notice, and con- 
tinued to correspond with A. under the name of 
A. and A. as theretofore. On February 28th, 1901, 
the plaintiffs sent the money for completion of 
the mortgage by a cheque drawn to A. and A. or 
order. A. misappropriated the money and 
absconded. On March 15th, 1901, P. the defen- 
dant, first heai*d of the transaction. On March 
23rd, 1901, the partnership was dissolved, and on 
May 14th, 1901, the plaintiffs sued the defendant 
for the amount of the cheque as money had and 
received. 

Held — that the plaintiffs before action elected 
to abide by their original contract with A. ; that 
they could not elect to adopt the new firm as 
their solicitors by the issue of the writ ; and that 
the plaintiffs’ action failed. 

British Homes Assurance Corporation, Ld. 

[r. Paterson, [1902] 2 Ch. 404; 71 L. J. Ch. 

872 ; 50 W. R. 012 ; 80 L. T. 820 ; 18 T. L. R. 

076 — Far well y J. 

26. Death of Partner — Liability of hi# Estate 
— Goods ordered before his Death— Delivered 
after his Death — Action for Goods sold and 
delivered — “ Debts and Obligations ” of the Firm 
— Partnership Act , 1890 (53 & 54 Viet. c. 39), 
s, 9.j — Where a firm orders goods, and one of 
the partners dies before they are delivered, the 
firm has “ incurred an obligation while he is a 
partner ” within the meaning of sect. 9 of the 
Partnership Act, 1890, but not for “ goods sold 
and delivered”; and an action for “ goods sold 
and delivered ** will not lie against the deceased 
partner’s personal representative. 

Bagel r. Miller, [1903] 2 K. B. 212; 72 

[L. J. K. B. 495 ; 88 L. T. 709 ; 8 Com. Cas. 

218 — Div. Ct. 

27. Death of a Partner — “ Unforeseen Calamity ” 
— Sale by Mortgagees — Determination of Contract 
— Reliance on personnel of Partners.'] — If a 
contract is one which has relation to the personal 
conduct of the contracting party, the death of 
that party puts an end to that contract ; if it 
has no such relation, such death has not that 
effect. 

The plaintiffs, a troupe of four music-hall 
artists, in the year 1S97 entered into a contract 
with the Alhambra Palace Company of Hull to 
give two series of performances at the Alhambra 
Palace, one in August, 1898, and the other in 
October, 1899. It was not known to the plaintiffs 
that the contracting parties, who were described 
in the contract as a company, the person who 
signed the contract on their behalf being 
described as the managing director, were in fact 
a partnership consisting of three persons. In 
December, 1897, one of the partners died. In 
August, 1898, the plaintiffs, without notice of I 


that fact, performed at the Alhambra Palace in 
accordance with their contract, and were paid by 
the surviving partners, the present defendants, 
fn July, 1899, the mortgagees of the Alhambra 
Palace sold it under their power of sale, and from 
that time the defendants ceased to have anything 
to do with it. The question was whether they 
were liable under their contract for not employ- 
ing the plaintiffs in October, 1899. It was pro- 
vided by the contract that “in the event of any 
unforeseen calamity by which the business may 
be suspended or stopped, all engagements will 
terminate immediately.” 

Held — that the interference by the mortgagees 
in the exercise of their power of sale could not 
be regarded as an “ unforeseen calamity ” of the 
kind contemplated by the provision of the 
contract. 

Held, also, that the plaintiffs did not rely 
on the personnel of the partners, who were 
unknown to them, and that the death of the 
partner did not put an end to the contract. 

Phillips r. Alhambra Palace Co., [1901] 

[1 Q. B. 59 ; 70 L. J. Q. B. 26 ; 49 W. R. 

223; 83 L. T. 431 ; 17 T. L. E. 40— Div. Ct, 

28. Misdescription of Purchaser — Name — 
Partnership — Evidence of Identity — Legal 
Estate.] — Prior to 1885, when he died, William 
Wray carried on business at L. blouse, North 
Hill, Plighgate, under his own name but in 
partnership with two sons and a stranger. On 
his death, his wife became a partner, and the 
business was still carried on at the same place 
and under the same name, •<>., “ William Wray,” 
without any addition. 

In 1890 the partners bought a house and paid 
for it out of the business assets. The parties to 
the conveyance were the vendor and “ William 
Wray, of L. Plouse, Highgate,” and the house 
was conveyed to “ William Wray ” in fee. 

Held — that by the conveyance the house 
passed to the four partners as joint tenants. 

Maugham v. Sharpe ((1804) 17 C. B. (N.S.) 
443) followed. 

Wray v. Wray, [1905] 2 Ch. 349 ; 74 L. J. Ch. 

[087 ; 54 W. R. 130 ; 93 L. T. 304 — 

Warrington, J. 

IV. DISSOLUTION. 

And see title Bankruptcy, JSTos. 51, 220. 

29. j Business only carried on at a Loss ” — 

Repayment of Premium — Partnership Act , 
1890 (53 & 54 Viet, e. 39), 35 (e), 40.] — 

In order to bring in the ground for dissolution 
— that the business of the partnership can only 
be carried on at a loss — mentioned in sect. 35 ((*.) 
of the Partnership Act, 1890, practical impossi- 
bility must be proved. If there are special 
circumstances to which loss could be attributed 
and the loss cannot be traced to any inherent 
defect in the business, then the Court cannot 
infer impossibility of profit. 

Where the plaintiff claimed the repayment of 
the premium under sect. 40 of the Partnership 
Act, 1890, and no misconduct was pleaded, the 
Court did not order such repayment, as the 
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partnership had been dissolved by an agreement, 
contained in the articles of partnership them- 
selves, containing an implied provision that the 
premium should not be returnable. 

Handyside v. Campbell, (1901) 17 T. L. ft. 

[623 — Far well, J. 

30. Deficiency of Capital — Adjustment of 
Accounts — Partnership Act, 1890 (53 & 54 Yict. 
c. 39), ss. 24 (1), 44.] — Upon the dissolution of a 
partnership it appeared, after paying debts and 
advances by partners, that the remaining assets 
were insufficient to repay to the partners the 
capital originally contributed by them. 

Held — that as the three partners, though 
contributing varying amounts of eapital, had 
agreed to share pro (its equally, they must each 
contribute one third of the deficiency ; and that, 
as one partner was insolvent and could pay 
nothing, the assets must be applied in paying to 
each partner rateably what was due to him in 
respect of capital, taking into account his final 
contribution. 

G abner Murray, [1904] l Oh. 57; 73 

f L, J. Ch. 66; 52 W. ft. 208 ; 89 L. T. 665 

—Joyce, J. 

31. Effects of — Restraint.'] — In an action by 
certain members of a firm of dentists, which had 
been dissolved, to restrain another member of 
the late firm from ( 'niter alia ) attending the 
patients of the firm at his private house : — 

Held — that the Court would not grant an 
interim injunction, the defendant undertaking 
to keep an account. 

Clifford v. Phillips, (1907) 51 Sol. Jo. 748— 

[Pickford, J. 

32. More than Two Members — One Member 
Assigning his Share to Another — Effect of .] — 
Quaere, whether, where a partnership consists of 
more than two members, it is dissolved by one 
partner assigning his share therein to another. 

Emanuel and Others r . Symon, [1907] 1 

[K. B. 235 ; 76 L. J, K. B. 147 ; 96 L. T. 231 ; 

23 T. L. ft. 94— Channell, J. 

V. GOODWILL . 

And see title Sale of Goods, Nos. 05-68. 

33. Death of Partner— Sale of Business to 
Survivor — ■“ Effects and Securities ” — Valuation 
— Inclusion of Goodwill — Solicitation of Old 
Customers — Style of Old J P/m.] — Co-partners 
carried on business under the style of L. & D. 
until 1876, when L. died, D. then entered into 
a partnership with M. under articles which, 
inter alia , provided that the business should be 
carried on under the old style of L. & D., and 
that in the event of the decease of either partner 
the survivor might purchase the whole business, 
and for such purpose a general account of the 
firm’s property should be made, including all the 
“ effects and securities,” and the value thereof 
should be calculated as at the date of such 
decease. 


Upon the death of D. the parties interested 
appointed the same person to be arbitrator and 
appraiser, and this person stated a special case 
to the Court under sect. 19 of the Arbitration 
Act, 1889, for a decision as to whether he ought 
to include the goodwill of the firm in his valua- 
tion, and, if so, what was the proper footing on 
which to value it. 

Held — that the goodwill ought to be included 
in the valuation, and that it ought to be valued 
on the footing that, if it were sold, the surviving 
partner would be at liberty to carry on a rival 
business, but would not have the right to solicit 
customers of the old firm, or carry on business 
under the style of the old firm. 

The law with regard to the disposal of good- 
will on the dissolution of a partnership, and as 
to surviving or continuing partner’s right to set 
up a rival business, discussed and explained. 

In re David and Matthews, [1899] 1 Oh. 

[378; 68 L. J. Ch. IS5 ; 47 W. ft. 313; 80 
L. T. 75 — ftomer, J. 

34. Dissolution — Right to use Name — Confusion 
and Damage caused by use of Name.]— By a 
dissolution agreement for the assignment of the 
plaintiff’s goodwill, which included the right to 
the name, E. & C. were definitely entitled to the 
use of the name F. ft. & Co., while the assignor 
was given the right to use that title as soon as 
E. & C. should cease to trade under it. E. <& C. 
assigned the goodwill to the defendant. 

Held — that the title F. ft. & Co. belonged to 
the assignees of the goodwill from E. & C. 
equally with the plaintiff, and that the defendant 
had a right to use it legitimately in such a way 
as to cause confusion and delay and consequent 
damage to the plaintiff. 

Kosher t. Young, (1901) 17 T. L. ft. 347— 

[Farwell, J. 

35. Dissolution — Sale by One Partner to the , 
Other , the Purchaser retaining the “Assets '' — 
Vendor commencing the like Business and can- 
vassing Customers of the Old- Firm — Injunction.] 
— A. & B. had been partners. By an agreement 
made in compromise of an action for dissolution 
it was agreed that judgment should be entered 
for A. for £1,200, he to retain the assets. 

Subsequently B. issued a circular to the old 
customers to the effect that he intended to com- 
mence the like business and asking for their 
support. 

Upon motion in an action brought by A. 
claiming an injunction to restrain B. from so 
doing *. — 

Held, on the authority of Trego v. Hunt (73 
L. T. 514) — that where goodwill was assigned 
and the relationship of vendor and purchaser 
existed between the parties as in this case, the 
vendor might be restrained from canvassing the 
old customers ; that the liberty to carry on the 
like business which was usually given to the 
vendor in such cases was subject to the ordinary 
obligations of a vendor ; and that, therefore, an 
injunction ought to be granted in the form given 
in Trego v. Hunt. 
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Gray v. Smith (61 L. T. 481) and Pearson 
v. Pearson (51 L. T. 811) considered. 

Jennings r. Jennings, [1898] 1 Oh. 378 ; 67 

[L. J. Oh. 190 ; 77 L. T. 786 ; 14 T. L. B. 198 ; 

46 W. B. 344— Stirling, J. 

36 . Dissolution — Sale of Goodwill and Assets 
— Soliciting Customers of Old Firm.] — On the 
expiration of the partnership between the plain- 
tiff and the defendant, the former purchased 
from the latter the goodwill and assets of the 
partnership, under a clause in the partnership 
articles, which also provided “that nothing 
herein contained shall prevent either partner 
from starting a similar business in the neigh- 
bourhood after the expiration of the partnership.” 
The defendant solicited the customers of the old 
firm. 

Held— that the defendant could not lawfully 
solicit the customers of the old firm, and that the 
proviso only expressed that which would have 
been implied if it. had not been expressed. 

Trn/o v. Hunt ([1896] A. C. 7 : 65 L. J. Oh. 
1 ; 44 W. B. 225; 73 L. T. 514 — H. L. (E.)) 
followed. 

Gillingham r. Bkddow, [1900] 2 Ch. 212 ; 69 

[L. J. Ch. 527 ; 64 J. P. 617 ; 82 L. T. 791— 
Cozens-Hardy, J. 

37 . Dissolution — Use of Old Firm Fame — 
Partner's Fame- — Solicitors' Business.] — Apart 
from some express stipulation, a man has no 
right to hold out his late partner, or indeed any 
one else, as his partner in business. On the 
dissolution of a partnership, where no provision 
is made about the use of the firm name, but the 
goodwill, apart from the benefit of the firm 
name, is not, to be sold, but is to be divided 
between the partners, each partner is at liberty 
to use the firm name so long as he does not 
thereby hold out his late partner as his partner 
in business. 

A man does not necessarily hold out his late 
partner as his partner in business by using the 
old firm name, even though the old firm name is 
the name of his late partner. 

Gray v. Smith ( (1S89) 43 Ch. D. 208 ; 59 
L. J. Ch. 145 ; 38 W. B. 310 ; 62 L. T. 335— 
C. A.) distinguished. 

The case of B units v. Gibson ((1865) 34 Beav. 
566 ; 34 L. J. Ch. 591) must be read subject to 
the qualification that the use of the old name 
must not expose the other partners to liability. 

Decision of Byrne, J. (16 T. L. B. 171) 
affirmed. 

Bubohell r. Wilde, [1900] 1 Cb.551 ; 69 L. J. 

[Ch. 314 ; 48 W. B. 491 ; 82 L. T. 576 ; 16 
T. L. B. 257 — C. A. 

38 . Sale of Goodwill — Benefit of Restriction 
against Trading— -Firm- Fame — J ’/imitation of 
User — Sale of Shop with Fame ear red thereon — 
Femoral of Fame.] — A covenant in partnership 
articles provided that the plaintiff, whether he 
should have withdrawn from the partnership by 
notice, or the same should have been determined 


by effluxion of time, or by death, or in any other 
manner, should not during a period of 21 years 
from the commencement of the partnership 
(unless he should purchase the share of the 
defendant) carry on the businesses specified 
within a certain distance. The business was 
sold to a company and was afterwards sold to 
the plaintiff by the company. 

Held — that the benefit of the covenant passed 
to the company as an incident to the goodwill, 
and was conveyed by them to the plaintiff. 

Jacob g v. Whitmore ((1883) 32 W. B. 18 ; 49 
L. T. 335) applied. 

Held, also, that the Court qualifies the right 
which is given under an assignment of goodwill, 
when the actual use of the name of the firm is 
not specified, by limiting the user of the name to 
which the goodwill is annexed, so as not to 
impose a personal liability upon the assignors. 

A man is not held out as a partner by the use 
of a name which is not his own. 

Burch ell v. Wilde ([I960] 1 Cli. 551; 69 
L. J. Ch. 314 ; 48 W. B. 491 ; 82 L, T. 576 ; 16 
T. L. B. 257— C. A., No. 37, supra) applied. 

If a man sell a shop with his name carved 
thereon, and takes no covenant from the purchaser 
to alter the building in that respect, there is no 
equity which will afterwards enable him to 
compel the purchaser to do so. 

Townsend r. Jarman, [1900] 2 Ch. 698; 69 

[L. J. Ch. 823 ; 83 L. T. 366 ; 49 W. B. 158— 

Far well, J. 
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1. SPECIFICATION. 

(1) Amendment and Disclaimer. 

1. Action for Infringement — Revocation — 
11 Correction or lUtpl a nation" — 'Patent*, Resign* 
and Trade Mark* Act , 1883 (46 A 47 Viet. e. 57), 
s*. 18, 19, 20.] — Where an action for infringe- 
ment, or proceeding for the revocation, of a 
patent is pending, the patentee may not, under 
sect. 19 of the Patents, Designs and Trade Marks 
Act, 1883, apply for leave to amend the patent 
by way of correction or explanation, except so 
far as such correction or explanation is incidental 
to a disclaimer strictly so called. 

In re Owen’s Patent, [1899] 1 Oh. 157 ; 68 

[L. J. Oh. 63 ; 47 W. B. 180 ; 79 L. T. 458 ; 

15 11. P. U. 755 —Stirling, J. 

2. Action for Infringement —Term* Imposed — 
Patents, Resigns and Trade Marks Art, 1883 (46 
A 47 Viet. o. 57), s, 19.] — Where the plaintiffs 
in an infringement action apply at the Patent, 
Office for leave to amend their specification by 
way of disclaimer, they will be allowed to do so 
on the usual terms as to costs, if they undertake 
not to threaten until after the question of 
amendment is disposed of. 

Chat wood’s Patent Safe and Lock Co., Ld. 

[r. Ratner Safe Co., Ld., (1899) 16 R. P. 0. 

449 — Byrne, J. 

3. Fram ing of Specification.] — There is a power j 
of requiring amendments as a condition of grant- ; 
ing a patent, and in suitable cases that power 
will be exercised by the Comptroller or by the 
law officer ; but it must not be supposed that the 
exercise of that power is anything like a matter 
of course. 

A specification cannot be framed so as to in- 
clude a number of things, devolving upon the 
law officer the task of eliminating what might 
properly be the subject-matter of a patent. 


It is the duty of the applicant to frame his 
specification in such a way that a patent may 
properly be granted. 

It is not at all a matter of course that if the 
specification is presented in such a form that the 
patent cannot be granted without amendment, 
the necessary amendment will be made. 

In the matter of Thomas and Prevost’s 
Application for a Patent, (1899) 16 R. P. O. 

[69 — The Solicitor-General. 

4. Action for Infringement — Second A }) plica- 
te on for leave to Risclaim — Patent * , Resigns and 
Trade Marks Act, 1883 (46 A. 47 Viet. c. 57), s. 19.] 
— There is nothing in sect. 19 of the Patents, 
Designs and Trade Marks Act, 1883, to point to 
there being only one application to file a dis- 
claimer. So that an application to disclaim 
which would have succeeded if there had been 
no previous application ought' not to fail because 
there has been a previous one. 

Chatwood’s Patent Safe and Lock Co. r. 

[Mercantile Bank of Lancashire, Ld., 
(I960) 17 R. P. C. 23 — North, J. 

5. Striking out Words from Claim — Few 
Claim -’Sealing Patent .] — Where, after strik- 
ing out words from a claim, nothing whatever 
remains of the claim as originally framed, it 
would be a gross abuse of the powers of amend- 
ment and of the opportunities afforded by notice 
of opposition under the Act if the occasion could 
be availed of by the applicants for framing a 
claim to an invention which was not in the least 
the distinctive subject-matter which they had in 
view when they filed their complete specification. 

Even under these circumstances, if the Court 
found something substantially new and clearly 
the object of the inventor, it might order the 
patent to be sealed with an entirely different 
claim. 

Re Harrild and Parkins’ Application for 

[a Patent, (1900) 17 R. P. C. 617— Sir E. 

Carson, S.rG. 

6. Action for Infringement — Bernal of In- 
fringement. and Petition for Revocation — Termsf] 
— The plaintiffs, after the defendants had put in 
a defence denying infringement, and had pre- 
sented a petition for revocation of the patent, 
applied for liberty to amend their specification 
by way of disclaimer. No objection raised to 
the proposed amendment, but the Comptroller- 
General was asked to impose terms. The Comp- 
troller-General allowed the amendment without 
imposing terms. On appeal : — 

Held — that there must be special circum- 
stances foi the imposition of terms, and none 
had been shown in this case. 

In re Pitt’s Patent, (1901) 18 R. P. C. 

[478 — Sir E. Carson, S.-G. 

7 . A ct ion for Infringement — A dm i*si on — Form 
of Order — Appeal from Rise ret ion of Court — 
Patents, Resigns, and Trade Marks Act, 1883 
(46 A 47 Viet'. 6*. 57), m. 18, 19, 20.] — The Court 
of Appeal, when a case comes before it, must 

{ exercise the right that it has to make the order 
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that ought to have been made by the Court below. 
When dealing with a question of a discretionary 
power exercised as applicable to the particular 
circumstances of each case, though it is within 
the jurisdiction of the Appellate Court to alter 
it yet it requires a very strong case to show that 
the judges invested with that discretion have 
cither exceeded the limits of the discretion 
given to them or have exercised it upon some 
principle which is inconsistent with the general 

law. t 

A patentee who asked for leave to amend his 
specification by way of disclaimer, admitted that 
his patent, as it stood, was bad. In giving him 
that indulgence and the means of putting his 
specification right, the Appeal Court put him 
upon terms not to bring any actions or maintain 
any actions on the footing of the bad specifica- 
tion up to the date of the application, following 
Deeleif v. Perkes, [1890] A. C. 4% ; Co L. J. Ch. 
PI 2 ; *75 L. T. 233 : 13 R. l\ C. 581 — H. L. (E.). 
The plaintiffs appealed. 

Held— that as the patent, was preserved from 
entire destruction by two claims out of twenty- 
two, the Court was right in dealing somewhat 
severely in respect of the right, that had accrued 
during the period that the plaintiffs unlawfully 
held the ground and prevented other people from 
manufacturing, and therefore that the order of 
the Court of Appeal was right, but that the case 
of Deploy v. Peekes (supra) did not apply to a 
question of mere infringement, and the. order 
there was made under special circumstances. 

The decision of C. A. ([1900] 1 Ch. 508 ; 
69 L. J. Ch. 321 ; 48 W. R. 505 ; 82 L. T. 173 ; 
17 R. P. G. 25) affirmed. 

Ludington Cigarette Machine Co., Ld. v . 

r Baron Cigarette Machine Co., Ld. ; In 

re Pitt’s Patent, (1901) 17 R. P. C. 745 

— H. L. (E.). 


8. Anticipation — Main Claim Minimum of 

Invention— Master Patent— Disclaimer by refer- 
ence to the Patent by Marne.]— In cases where the 
main claim is shown to have been anticipated, 
and the very minimum of invention is left, every 
precaution should be taken to limit the letters 
patent to so much of the claim as is in reality an 
invention, and the position of a master patent is 
not to be discussed in any narrow spirit. 

Where the main claim of an applicant was, on 
the hearing before the Comptroller, disallowed on 
the ground of anticipation, and the claim was 
restricted to the very minor invention, and the 
Comptroller also ordered the applicant to insert 
a disclaimer in reference to certain inventions 
which might otherwise he covered by the specifi- 
cation : — 

Held — that, in addition to the disclaimer as 
framed, a reference to the patent by name should 
be inserted. 

In re Sachse’s Application for a Patent, 
[(1901) 17 R. P. 0. 221— -Sir E. Carson, S.-G. 

9. Application for Patent — Opposition — 
Anticipation — Amendment with flew of meeting 


Opposition. ] — Where an applicant has ascer- 
tained that his process, as really claimed, has 
been anticipated, and he finds that he has some- 
thing else that he can fall back upon, which 
may or may not be useful, but which may dis- 
tinguish it at all events from the previous 
patent which is alleged to anticipate his, lie will 
not be allowed to amend his specification with a 
view to meeting the grounds of opposition. 

In re Mills’ Application for a Patent, 
[(1901) 18 R. P. C. 322— Sir E. Carson, S.-G-. 

10. Action for Infringement — Plaintiff aware 
of Alleged Infringement Nine Years before — 
Terms on which leave Granted to Disclaim — 
Patents , Designs , and Trade Marks Act, 1883 
(46 & 47 Viet. c. 57), ss. 19, 20.]— Where a 
plaintiff had known of the alleged infringement 
for nine years before action brought, leave was 
given him to apply to amend his specification by 
disclaimer only upon terms that he should not 
claim against the defendants in respect of 
anything done before the amendment. 

Corrigall v . Armstrong, Whitworth & 
[Co., (1903)2011. P. C. 523 — Eady, J. 

11. Limits to Amendment.] — Amendments 
must not be considered as a matter of course. 
They must be amendments in the real meaning 
of the word, and not the pract ical re-writing of 
the whole specification, and the formulation cf 
some new claim. 

In re Crist’s Application for a Patent, 
[(1903) 20 R. P. 0. 475 — Sir E. Carson, S.-G. 

12. Subsequent Petition for Revocation— 
Powers of Comptroller to Amend without Leave 
of Court— Patents, Designs and Trade Marks 
Act , 1883 (46 & 47 Viet. o. 57), jw. 18, 19— 
Patents , Designs and Trade Marks Act , 1888 (51 
& 52 Viet. c. 50), s. 5.]—' The proper construction 
of sect. 18 (10) of the Patents, Designs and 
Trade Marks Act, 1883, is that an application 
for leave to amend a specification once made, 
that is to say, made before any action for 
infringement is commenced by the patentee, or 
before any petition for revocation is presented by 
an opponent, can without leave of the Court 
under sect, 19 go on properly, and be dealt with 
by the comptroller— be adjudicated upon— not- 
withstanding that, before t be comptroller gives 
his decision, a petition for revocation of the 
patent is presented. 

Decision of Kekewich, J. (51 W. R. 121 : 87 
L. T. 95; 18 T. L. R. 708; 19 R. P. C. 425) 
affirmed. 


WOOLFE V. AUTOMATIC PICTURE GALLERY, 
[Ld., ri903] 1 Ch. 18 ; 72 L. J. Ch. 34 ; 87 
L T. 539; 19 T. L. R. 94; 20 R. i\ O. 177— 

0. A. 

13. Action for Infringement— Plaintiff asking 
leave to amend Specification — Terms — Patents , 
Designs and Trade Marks Act , 1883 (46 & 47 
Viet. c. 57), ss, 18, 19, 20.]— Where the plaintiff 
in an infringement action after delivery of 
defence asked for leave to apply to amend his 
specification : — 
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Held — that leave should be granted upon the 
terms of the order in Ludington Cigarette 
(Machine) Co., Ld. v. Baron Cigarette Machine 
Co., Ld. (17 R. P. C. 745), including a term 
that no action should be brought for infringe- 
ment , in respect of any goods made prior to the 
date of the order. 

Jandus Arc Lamp Co. r. Arc Lamp Co., 
[(.1904) 21 R. P. C. 115— Kekewich, J. 

And see Nos. IS and 94, infra. 

14. Action for Infringement — Specification 
found to be Bad — Application to amend by way 
of Disclaimer — Discretion of Court — Patents, 
Designs and Trade Marks Act , 18S3 (46 «& 47 
Abet. c. 57), s. 19.] — Where plaintiffs in an 
action for infringement admit after the close of 
the pleadings that their specification is bad, and 
apply for leave to amend it by way of disclaimer 
under sect. 19, and for leave to amend then- 
claim accordingly, it is entirely a matter for the 
discretion of the Court whether such application 
shall be granted. 

New Conveyor Co., Ld. v. Edinburgh and 

[Leith Gas Commissioners, (1904) 21 
R, P. C. 1, 147— Ct. of Sess. 

15. Pending Litigation — Amendment toithout 
Leave of Court — Invalidity — Patents , Designs 
and Trade Marks Acts, 1888 (46 & 47 Viet, 
c. 57), ss. 18, 19, and 1888 (51 & 52 Viet. c. 50), 
s. 5.] — Sects. 18 and 19 of the Patents Act, 
1888, must be read together : Sect. 18 says 
what an applicant may do in the way of 
amending his specification when there is not 
pending any action for infringement, or petition 
for the revocation of his patent. Whilst engaged 
in litigation he can only amend under sect. 19 
by leave of the Court, and any amendment made 
under sect. 18 by leave of the Comptroller will 
be invalid. 

In 1897 the plaintiffs issued a writ against L. ; 
in 1899 a settlement was agreed upon. Subse- 
quently the settlement was mutually cancelled 
but the action was allowed to sleep ; in 1901 the 
plaintiff’s specification was amended under 
sect. 19 by leave of the Comptroller ; in 1902 
the action was formally discontinued upon L. 
moving to restore it to the list. Tn 1903 the 
plaintiffs commenced the present action, based 
upon the amended specification against the 
L. Co. and L. himself. 

Held — that the amendment made in 1901 
was invalid, and that the patent must be treated 
as unamended ; but the action was ordered to 
stand over in case the plaintiffs should wish to 
apply for leave to amend. 

J. B. Brooks & Co., Ld. r. Lycett’s Saddle 
[and Motor Accessory Co., Ld., and 

Lycett, [1904] 1 Ch. 512 ; 78 L. J. Ch. 319 ; 

21 R. P. C. 651— Farwell, J. 

16. “ Substantially different” from the Inven- 
tion claimed — Application refused — Patents , 
Designs , and Trade Marks Act , 1883 (46 & 47 
Viet, c. 57), s. 18.] — A patentee in his specifiea- 

B«D« — VOL. II, 


tion claimed two inventions : find ng one to 
invalid he amended by striking it out. He now 
asked to restore this invention, and claim for a 
combination of the two. 

Held — that such an amendment would make 
the invention “ substantially larger than the 
invention as claimed,” and could not be allowed. 

Belly v. .Heath man ( (1889) 45 Ch. I). 256; 7 
R. 1\ O. 343 — North J.) distinguished. 

In re Hattersley and Jackson’s Patent, 
[(1904) 21 R. P. C. 283 — Sol. -Gen. 

18. Original Claim framed in Good Faith and 
with Reasonable Skill and Knowledge — Patents, 
Designs, and Trade Marks Act , 1883 (46 & 47 
Viet, a. 57), s. 20.] — Where, in an action for 
infringement of their patent, patentees have 
amended the original specification by way of 
disclaimer under sect. 19 of the Patents, Designs, 
and Trade Marks Act, 1883, and established at 
the trial their claim for an infringement of the 
amended specification as it stands, the Court 
will not, for the purpose of certifying under sect. 
20 that the original specification was framed in 
good faith and with reasonable skill and know- 
ledge, read the erased portions of the specifica- 
tion ; to do so would be in effect to allow the 
plaintiffs to raise a fresh issue after judgment. 

Jandus Arc Lamp and Electric Co., Ld. r . 

[Arc Lamps, Ld., (1905) 92 L. T. .447 — 

Kekewich, J. 

And see No. 13, supra. 

19. Application for Leave — Correction or 
Disclaimer — Patents , Designs , and Trade Marks 
Act , 1883 (46 & 47 Viet. c. 57), s. 19.] — Upon an 
application to the Court by a patentee for leave 
to apply at the Patent Office, under sect. 19 of 
the Patents, &c., Act, 1883, to amend his specifi- 
cation by way of disclaimer, it is not necessary 
to satisfy the Court that what is desired will be 
amendment by way of disclaimer and not 
correction. 

Where the Court feels uncertain whether the 
proposed amendment is by way of disclaimer, it . 
will not refuse to send the matter to the proper 
tribunal — viz., the Patent Office — to decide that 
question ; it will only refuse to do so when mere 
perusal of the specification shows clearly that 
what is proposed is not such an amendment. 

In re Alsop’s Patent, [1906] 1 Ch. 85; 75 

[L. J. Ch. 134 ; 54 W. R. 323 ; 94 L. T. 39 ; 22 
T. L. R. 157 ; 23 R. P. C. 65— C. A. 

See also No. 270, infra. 

(2) Construction. 

21. Subject-matter — Anticipation.] — This was 
an action for infringement of a patent for a 
watering pot. The specification described a 
watering pot of a canister shape with a carrying 
handle and a tipping handle, and claimed (1) the 
canister shape ; (2) the make, shape, and position 
of the tipping handle ; (3) the introduction of 
the particular carrying handle. The defendants 
denied infringement ; and setup want of subject- 
matter, utility, and novelty in the invention, 

35 
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and anticipation. The plaintiff, at the trial, 
asserted that his real invention was the com- 
bination of the three things claimed, and that 
his specification ought to be so construed. 

Held — that the plaintiff had not proved (hat, 
the combination as a whole was useful ; and, 
further, that the alleged invention was only the 
adaptation of old things to a watering pot ; that 
the patent was invalid ; and judgment was given 
for the defendants. 

The plaintiff appealed. 

Held — that even if the plaintiff did claim the 
combination, he also claimed for the separate 
elements, and that the appeal should be 
dismissed. 

Haws r . Harding & Sons, (ISO'S) 14 K. P. C. 

[931 ; 14 T. L. E. 73— 0. A. 

22. Validity — Anticipation.'] — In 1893, letters 
patent, were granted to A. for “An improvement 
in water-closets or water-closet basins,” and in 
1897 A. commenced an action for infringement 
of the patent against P. and others. The 
defendants denied infringement, and alleged 
anticipation (inter alia') by the specification 
of TVs patent of 1886. 

Held — that the essential part of the plaintiff ’s 
invention was an inclined pipe which the alleged 
infringement did not possess, and that therefore 
the defendants had not infringed ; also that A.’s 
patent was anticipated by F.’s specification. 

Allen *>. Pyatt & Co., (1898) 15 R. P. C. 723 — 

[Bigham, J. 

23. Inf ring cm cut — Meek ant cal Eyuvva tents .] — 
This action was for the infringement of a patent 
relating to the separation of cream from milk. 
The claim was for “ in centrifugal separators or I 
creamers the combination of the conical plates 
c l with the rotating drum or bowl <i substantially 
as described.” The defendants denied infringe- 
ment and alleged the invalidity of the patent on 
the grounds of want of novelty and subject- 
matter and anticipation ; but, at the trial, these 
issues were abandoned, and the only question 
was infringement. The defendants’ apparatus 
had not conical plates, but a cylindrical block 
with inclined radial passages drilled therein. 

Held — that the plaintiffs’ invention was for 
dividing the milk into layers by separate conical 
plates, and that the defendants did not infringe 
by mechanical equivalents. The plaintiffs 
appealed. 

Held — that according to the true construction 
of the specification, the claim was not for 
separate conical plates simply, but for separate 
conical plates fastened rigidly by screws or 
otherwise into one solid mass or block ; that the 
defendants had infringed ; and that the plaintiffs 
were entitled to relief. 

AKTIEBOLAGET SEPARATOR?’. DAIRY OUTFIT 
[CO., Ld., (1898) 15 E. P. C. 327— C. A. 

24. Validity — Infringement .] — In 1899, a 
patent was granted to M. for “ improvements in 
the manufacture of explosive compounds,” The 


complete specification, after describing the effects 
of the improvements, stated that “ in the manu- 
facture of explosive compounds according to my 
present invention, l mix dissolved guncotton or 
pyroxyline with nitro-glycerine, nitro-gelatiiie, or 
similar material, and with oil, preferably castor- 
oil. I have discovered that, the addition of 
castor-oil or other suitable oil to compounds of 
dissolved guncotton and nitro-glycerine, nitro- 
gelatine, or the like, increases the toughness of 
the product and modifies the explosive properties 
thereof, whilst greatly diminishing its liability 
to deterioration by exposure to the atmosphere.” 
The reasons for the preference for Castor-oil were 
then stated to be — (1) solubility by means of the 
solvents employed for dissolving guncotton and 
nitro-glycerine or nitro-gelatine ; (2) the fact of 
its combining with either of these substances : 
(3) the fact of its containing oxygen ; moreover, 
that it made the compound tough, easy to be 
cut and pressed, and prevented its deterioration. 
The specification then continued : “I produce 
an explosive compound which is advantageous 
for various purposes by mixing the guncotton, 
the nitro-glycerine, the nitro-gelatine, or similar 
substance, and the castor-oil in, or about in, the 
following proportions, viz. : from 2 or 5 percent, 
of the castor-oil, from 10 to 1(5 per cent, of the 
nitro-glycerine or the like, and the remainder 
of guncotton.” Methods of manufacture were 
then stated, and the claims were as follows : — 
“First. An explosive compound consisting 
essentially of guncotton or pyroxyline mixed 
with nitro-glycerine, nitro-gelatine, or similar 
material, and with castor-oil or other suitable oil 
for the purpose above specified. Second. The 
manufacture of an explosive compound by first 
dissolving guncotton by means of acetone or 
other solvent, and then incorporating with the 
dissolved guncotton, nitro-glycerine, nitro-gela- 
tine, or similar material, and castor-oil or other 
suitable oil substantially as hereinbefore described. 
Third. The manufacture of an explosive com- 
pound by dissolving, first, castor-oil or other 
suitable oil and then guncotton by means of 
acetone or other solvent, and incorporating 
therewith nitro-glycerine, nitro-gelatine, or 
similar material, substantially as hereinbefore 
described. Fourth. The manufacture of an 
explosive compound by first mixing nitro- 
glycerine, nitro-gelatine, or similar material, and 
castor-oil or other suitable oil with a small 
quantity of acetone or similar solvent, treating 
dried guncotton with this mixture in a rotary 
cylinder or chamber, and then subjecting the 
product, in a cylinder or chamber from which 
air is exhausted, to the action of vaporised 
acetone or other solvent, and then to pressure, 
substantially as hereinbefore described.” 

A., who is Director-General of H.M. Ordnance 
Factories, manufactured “cordite,” a powder 
composed of 58 per cent, of nitro-glycerine, 
37 per cent, of guncotton, and 5 per cent, of 
vaseline. M. and the M. company who claimed 
under him, commenced an action for infringe- 
ment of his patent against A. The defendant 
denied infringement, and raised the following 
objections to the validity of the patent,: — 

(1) That M. was not the true and first inventor ; 

(2) want of subject-matter : (3) want of utility ; 
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(1) that the specification did not sufficiently 
describe the nature of the invention, inasmuch 
as if the proportions mentioned were departed 
from, the directions for manufacture were 
insufficient ; (5) that the specification did not 
sufficiently distinguish what was claimed to be 
new from what was not so claimed ; (6) that 
the invention had been anticipated by several 
prior publications. At the trial it was held that 
the patent was valid, but that the defendant 
had not infringed. 

On appeal it was held that M.’s patent must 
be limited to* a powder in which the proportions 
were those, or about those, mentioned in the 
specification ; that, otherwise, it would be invalid 
as claiming proportions many of which would 
be useless, and as requiring experiment to 
ascertain the limits of the practical proportions ; 
and that the patent being thus limited in these 
respects was good, but the defendant did not 
infringe it. 

It was also held by the majority of the Court 
(affirming Wright, J.) that the expression “ castor- 
oil or other suitable oil ” did not, having regard 
to the rest of the specification, include the 
mineral oils, and did not include vaseline, and 
that, therefore, on this ground also the defendant 
did not infringe. The appeal was dismissed 
with costs. The plaintiffs appealed to the 
House of Lords. 

Held — that on the true construction of the 
specification the claim was limited to an explo- 
sive compound, the main ingredient of which is 
guncotton and which possesses or contains in 
proportion only a limited amount of nitro- 
glycerine, and as on that construction there was 
admittedly no infringement, the appeal was 
dismissed. 

Maxim-Nordenfelt Guns and Ammunition 

rco. r. Anderson, (1898) 15 E. P. C. 421 ; 14 
T. L. R. 487— H. L. (E.). 

25. Action for Infringement oj two Patents — 
Case abandoned as to one in Course of Trial — 

T r alidifi/ — Infringement — Costs — Appeal. ] — The 
B. Com'pany, as owners of two patents for the 
manufacture and production of dye-stuffs, brought 
an action for infringement thereof against the 
0. Company and W., claiming the usual relief. 
The defendants did not dispute the validity of 
the first, patent, but they denied infringement 
thereof, and also of the second patent, and they 
denied the validity of this patent on various 
grounds set forth in their Particulars of Objec- 
tions, one being that it was anticipated by the 
previous specification of M. (the subject of the 
case of Mound v. Perk), In the course of the 
trial they were allowed to amend their particulars 
by introducing afresh objection — that one of the 
processes described in the specification, by way 
of example, was insufficiently described. In the 
course of the trial the plaintiffs abandoned their 
case on the first patent. 

Held, at the trial, that the plaintiffs’ second 
patent was not anticipated by M.’s patent, but 
that, it was invalid, ou the ground of insufficiency 
of the description of one of the processes given 


by way of example in the specification. Judg- 
ment was given for the defendants in respect of 
the first patent and on the issue as to the validity 
of the second patent, and for the plaintiffs on 
the issue of infringement of the second patent. 
A special order was made as to costs; The 
plaintiffs appealed on the finding of insufficiency 
of description. 

Held — that the finding was right, and the 
appeal was dismissed with costs. 

Badische Anilin und Soda Fabrik i\ 

[Society Chimique des Usines du Rhone, 
(1898) 15 E. P. 0. 859—0. A. 

26. Existing State of Knowledge.'] — In order to 
ascertain whether a patent is valid, it is neces- 
sary not only to construe the specification, hut 
also to ascertain what was the existing state of 
knowledge. 

Rule laid down by Lord Westbury in Hills v. 
Ecans ((1862) 4 De G. F. & J. 288 Bl L. J. Ch. 
457; 8 Jur. (N.S.) 525: 6 L. T. (n.s.) 90) 
followed. 

Dick v. Ellam’s Duplicator Co., (1899) 16 
[R. P. C. 414 — Cozens-Hardy, J. 

27. Chemical Patent — Disclosure — Interpreta- 
tion according to State of Chemical Knowledge at 
Date of Patent] — A chemical patent is addressed 
to skilled chemists. It is not good unless the 
directions given, if fairly followed by a com- 
petent chemist, produce the promised result. 
He must not be left in the dark and forced to 
make fresh experiments to discover what is the 
real invention. The patentee must honestly 
disclose everything necessary for the easy and 
certain procurement of the commodity for which 
the patent is granted. The patent must be 
interpreted according to the state of knowledge 
at its date, and not according to the state of 
chemical knowledge when the validity of the 
patent is litigated. 

In re Tiemann’s Patent, (1899) 16 E. P. C. 

[561 — Cozens-Hardy, J. 

28. Action for Infringement — No Claim in 
Specification — Mentioned in Final Specifica- 
tion.] —Plaintiff mentioned a hinged frame to 
support the seat of a nursery chair in dispute in 
his final specification, but did not mention it in 
the provisional specification or the drawing, and 
the plaintiff stated that he had not thought of it 
then. The defendant used a hinged frame in his 
nursery chair similar to the plaintiff’s. 

Held — that the frame was not, in fact, the 
invention the plaintiff intended to patent. He 
might probably have protected himself in the 
final specification, but in order to do that he 
must have claimed it, not necessarily in the 
actual words of the claiming part of the specifica- 
tion, but it must have been done in a way to show 
clearly that he did claim that part somewhere 
or other in his specification as a portion of his 
patented invention ; and this being so, the 
defendants had not, in fact, infringed any part 
of the plaintiffs claimed invention. 

Davies v. Townsend & Co., Ld., (1899) 16 
"[K. P, 0. 497 — PhiUimnre, J. 

05—3 



1095 


PATENTS AND INVENTIONS. 


1096 


Specification — Coni In nod . 

29. Action for Infringement — Plea of 2Vb?i- 
infringcment only — Expert Evidence a* to Patent 
— Rmsonuhle Limitation of Claim. 1— The plain- 
tiffs were the owners of a patent for an invention 
of “ an improvement, in fly-catchers,” consisting ; 
of a perforated reel-shaped containing vessel con- j 
taming a glutinous adhesive paste. To this con- 
taining vessel string or vegetable fibre was so 
affixed and arranged that if should be drawn | 
through the perforation in the containing vessel | 
for the purpose of receiving the coating of fiy- j 
catching paste. The plaintiffs brought an 
action for infringement. The only thing that 
the defendants pleaded was that they had not 
infringed. 

Held — that the Court was bound to assume 
that there was good subject-matter, but that it 
must understand what the patent was, and have 
expert evidence on the point ; that it. was per- 
fectly impossible to construe the specification of 
the plaintiffs so widely as to cover that- made by 
the defendants, and that the defendants had not 
infringed. 

Marshalls, Ln. r. Chameleon Patents 
[Manufacturing Co., Ld.,( 1900) 17 R.l\ C. 

528 — Kekcwieh, J. 

30. Action for Infringement — Preriom State 
of Knowledge.] — In patent cases the line of 
thought that leads to the right result in the j 
speediest way is, first assuming you understand j 
the alphabet of the science or art, to clearly 
understand what was the previous state of 
knowledge. Having got, cither by agreement or 
deduction from the evidence, a clear view as to 
what was the previous state of knowledge, you j 
must then construe the specification with refer- j 
ence to that, disregarding issues of novelty or j 
subject-matter which may arise in the particular j 
case, and you then have to consider whether or j 
not the infringement comes within the fair ' 
meaning of the claims — not anything else, but 
the claims read in the light of the previous state 
of knowledge, and without altering their words 
unduly in favour of the patentee or the infringer. 
Be it a combination claim or be it not, you are 
only allowed to follow the words of the claim, 
but you are not to permit mere mechanical 
equivalents or mere colourable alterations to 
prevent a thing being an infringement, having 
regard to what the meaning of the claim is — 
per Lord Alverstone, L.C.J. 

In 1893 a patent was granted for “ Improve- 
ments in or connected with cases or covers for 
the chains or gear of velocipedes.” The owners 
of the patent brought an action against the 
defendants for infringement of the same. It 
was admitted that detachable cases were perfectly 
well known ; that dividing, cases into two parts, 

; ran aversely or longitudinally, was also perfectly 
well known ; and that putting the edges of the 
one part so that they might fit into the other 
was perfectly well known. It was not admitted 
that dividing the case into two parts, one part of 
which became a fixed and attached part of the 
frame, and the other a movable part which fitted 
nto the fixed part was known* 


Held — that although the appearance was 
greatly different between the plaintiffs’ and the 
defendants’ whole gear case, yet by adopting a 
fixed part and a movable part, and by providing 
that the movable portion when it has been put 
into position did, as it must to some extent, 
though not to a large extent, slide upon the 
fixed portion, the defendants had only taken 
mechanical equivalents for what was pointed 
out. as the plaintiff’s invention, and therefore 
they infringed, and the appeal ought to be 
dismissed. 

The decision of Far well, J. ((1900) 17 It. t\ C. 

! 218) affirmed. 

| Presto Gear Case and Components Co., Ld. 

' [ r . Orme, Evans & Co., Ld., (1901) 18 

j It. P. (J. 17— C, A. 

] 32. Action for Infringement — Claim.'] — The 

j owners of a patent for a method of starting a 
| gas motor engine, by introducing into the cylin- 
! der gas or explosive mixture, allowing a portion 
j of the contents of the cylinder to escape through 
I an igniting nozzle, and “ after external ignition 
| takes place, causing the velocity of outflow to 
I fall short of the velocity of propagation of flame 
i so that ignition passed back to the cylinder and 
! exploded its contents to propel the piston,” 
brought an action for infringement against the 
defendants. The question was whether the 
words “ causing the velocity of outflow to fall 
short of the velocity of propagation of flame” 
would, having regard to the context, cover ami 
include a device suggested in the body of the 
specification, whereby the same result, namely, 
the striking back of the flame, was secured 
automatically. 

Held — that the words “after external ignition 
takes place causing,” &c., pointed rather to the 
employment of some mechanical means, such as 
the turning of a cock, at a certain point of the 
process, than to the automatic result of pre- 
arranged adjustment ; that the patentee had 
thought it more prudent not to claim, and had 
not claimed, as part of his invention, the alterna- 
tive means adumbrated in his specification ; and 
that the defendants had not infringed. 

Judgment of Kekcwieh, J. ((1899) 10 R. P. C. 
577) affirmed. 

British Motor Syndicate, Ld. v. J, E. H. 

[Andrews k Co., Ld., (1901) 18 ft. P. 0. 85 

H. L. (E.). 

33. Petition for Revocation — Inspection — 
Insufficlene g of Specification — Fraud — Prior 

User — First and True Inventor Results of Tiro 

Inventions compared.]-- The stage at. which a 
petition for revocation comes into the Petition 
List is the stage at which the parties, if they 
want discovery, or inspection, or anything else, 
should say so, and the petition ought not to be 
put into the Witness List until it is effective for 
hearing. 

A patent was granted in 1897 to E. G. S. for 
“ Improvements connected with the concentration 
or distillation of glycerine.” E. G. S. assigned 
his rights to F. W. S. Two things were included 
in the specification. First, that E, G, S. indicated 
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a water condenser ; and secondly, that the way in 
which you are to arrive at the condensation of 
only a small fraction of the steam is a matter 
which any competent engineer would calculate 
from known data. There were three claims. In 
the third only E. G. S. referred to the drawing. 
C. & Sons and K. E. M. presented a petition for 
revocation. E. Gr. S. got 40 per cent, of glycerine 
and 60 per cent, of water left, K. E. M. got 
5 per cent, of glycerine and 95 per cent, of water 
left. 

Held — that the specification was complete, as 
both the first and second claims referred to the 
body of the specification, and the body of E. G. S.’s 
specification is a body which introduces, by 
reference, the figure ; that K, G. S. did not steal 
K. E. M.’s invention ; that the petitioners had 
not reached the valuable result which E. G. S. 
had reached ; that there had not been prior user 
or anticipation ; that E. G. S.’s invention was 
new ; that he was the first and true inventor ; 
and that the petition must be dismissed with 
costs. 

In re Scott’s Patent (No. 5S89 of 1897), 
[(1902) 19 R. P. C. 273— Buckley, J. 

Note. — Reversed on a new point, 20 R. P. C. 
257, me No. 40, infra . 

34 . Action for Infn nyement — Subject-matter.'] 
—The plaintiff brought an action for infringe- 
ment of the patent for “ improvements in 
apparatus for hardening and tempering steel 
wire and tape.” The wire referred to was more 
particularly that which was employed for making 
cards used in textile industries for combing 
fibrous materials such as cotton and wool. The 
invention claimed consisted in the addition to 
the processes, which formed the subject-matter 
of the patents of 187S and 1884, of a further step 
or process immediately after the wire had left 
the tempering lame, namely, the passing of the 
wire through a chamber supplied with gas free, 
or nearly free, from oxygen, the object being to 
prevent any further discoloration or scaling. 
The defendants passed the wire, after leaving the 
tempering flame, into a narrow tube containing 
common air. The first few feet of wire absorbed 
oxygen from the air and were spoiled ; but after 
this the oxygen in the tube sealed against the 
admission of air was exhausted, the tube remained 
filled with inert gas, and the rest of the wire 
came out uncolourcd. 

Held— that the utility of the plaintiff’s 
improvement was not disputed ; that a new idea 
had been introduced into the manufacture and a 
mode of carrying out by the plaintiff’s invention, 
and their patent was valid ; that the defendants, 
though they took an additional step, and used an 
inert gas at the same stage and for the same 
purpose as described in the plaintiff’s specifica- 
tion, and did so in a way which was an improve- 
ment on the form adopted by the plaintiffs, were 
liable for infringement. 

Decision of Joyce, J. ((1901) 18 R. V. Cl. 367) 
reversed. 

Ashworth r. English Gaud Clothing Co., 
[Ld., (1902) 19 R. 1\ C, 463 — U. A. 


35 . Action for Infringement — Patent for 
Process — “ Metal ” — Application of old Process.'] 
— A patent was granted to the assignor of the 
plaintiffs for ‘‘Improvements in the formation of 
solid ends on flexible or compound electrical 
conductors.” The complete specification stated : 
“ According to my invention metal (which should 
be of the same kind as that of which the wires 
or strips are composed) is applied at the requisite 
temperature to the ends of the wires or strips. 
. . . What I claim is : Flexible or compound 
electrical conductors provided with solid ends in 
the manner hcieinbefore described. The plain- 
tiffs brought an action for infringement of this 
patent against the defendants. 

Held — that the patent was for a process ; 
that the word ‘ £ metal ” included all metals and 
that the patentee did not intend to confine him- 
self to copper ; that the words “ should be of the 
same kind ” meant that it was better to have it 
so, but it might be of a different kind ; that the 
words “metal is applied at the requisite tem- 
perature to the ends of the wires or strips” 
extended to every known process of the time — 
soldering, brazing, burning-on, or casting — and 
therefore an old process was applied ; and that 
the action failed and must be dismissed with 
costs. 

W. T. Glover <Sc Go., Ld. v. American Steel 

[and Wire Co., (1902) 19 R. P. C. 102— 

Far well, J. 


36 . Action for Infringement — No prima 
facie Case — Assertion by Patentee that what 
his Specification did not Describe teas his 
Invention .] — The plaintiffs claimed relief in re- 
spect of an alleged infringement of a patent 
granted in 1889 to Mr. Devis and vested in the 
plaintiffs. The specification claimed : “A boiler 
flue or furnace consisting, as to its general form, 
of a series of annular or partially annular flutings 
connecting a corresponding series of sharp 
ridges.” The defendants used existing corruga- 
tions or rings of a cylindrical character, and 
even if they were using ridges like the plaintiffs’ 
they were not using the shape between those 
ridges which formed part of the combination 
alone claimed by the patentee. At the date of 
the patent a former patentee in 1877 had intro- 
duced the combination of equal hollows and 
projections or corrugations equal in extent. 

Held — that the patentee did not intend to 
cover by what he described as circumferential 
flutings something that would not be flutings at 
all, either if it were part of the original flat 
cylinder or if it were a convex corrugation 
projecting towards the fires ; and that the plain- 
tiff’s case broke down, as it was only by asserting 
that something, which the patentee had not 
described in his specification, was really his 
invention that the plaintiffs could make out a 
prima facie case at all ; that the patentee’s 
specification was not intended to cover a straight 
joining between the ridges, or a joining that was 
partly straight and which partly curved outwards 
instead of inwards as the defendants’ did ; and 
; that the defendants had not infringed. 
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Decision of Cozens-Hardy, J. ((1901) 18 E. P. C. 
283) reversed. 

Leeds Forge Co., Ld. v. Leighton’s Patent 
[Flue and Tube Co., Ld., (1902) 19 R. P.C. 

285— C. A. 

37. Action for Infringement — Taxation of 
Costs — Instructions for Brief — Expert Counsel.] 
— A patent was granted in 1895 to one Schreiner, 
and became vested in the plaintiff association 
for a “ method of producing a silky lustre upon 
fabrics and webs of all kinds,” by engraving a 
great number of small surfaces into a plate or 
roller. At the elate of the grant the idea of 
using rollers with lines on them for the purpose 
of producing various effects upon the surface of 
cotton and other stuffs was by no means new. 
The method of obtaining a silk-like finish upon 
a cotton fabric by subjecting it to pressure under 
a roller ruled with fine lines parallel to the axis 
of the roller was well known and practised. 
Such rollers had been, and were being, used for 
this purpose, ruled with as many as 88 or 90 
such lines within the space of an inch. The 
defendant used for the same or a similar purpose 
a roller ruled with as many as 250 such lines to 
an inch, and it was contended that by so doing 
he had infringed the patent in question. 

Held— that what the defendant was doing 
was not using the invention described in the 
specification ; that the specification was so 
obscure as to be unintelligible and it could not 
be said that it would enable an intelligent and 
competent workman to know what it was that 
the inventor meant should be done; that the 
specification did not mean what the plaintiffs 
claimed ; and that the action for infringement 
must be dismissed with costs. 

Judgment of Joyce, J. ((1901) 18 R. P. C. HU) 
affirmed. 

Bradford Dyers 1 Association , Ld. v. Bury 
((1901) 19 11. P. C. 1—C. A.), and judgment 
of Joyce, J. ((1901) 18 It. P. 0. 229, infra) 
affirmed, 

Bradford Dyers’ Association, Ld. r. 

[Williams, (1902) 19 R. P. C. 8-CVA. 

On an application to vary the taxing Master’s 
ceitifieate in the above two cases object ions were 
raised to the amount allowed by the taxing 
Master, after some reduction, to the solicitor of 
the defendants for instructions for the brief ; to 
the fee allowed to flir Frederick Bramwell for 
preparing to give evidence and so on ; and in 
respect of the allowance to the defendants of 
three counsel on the hearing. 

Held - that with respect to what was allowed 
for instructions for brief, and for the fee to the 
expert for preparing to give evidence and so on, 
these were matters peculiarly within the dis- 
cretion of the taxing Master, and after con- 
sidering the very important question in the 
action, and after looking into the papers to 
refresh the memory, there was on the whole no 
reason for supervising, in any way, the exercise 
of his discretion in this particular case as to those 


two amounts ; and that with respect to the three 
counsel allowed to the defendants the taxing 
Master was right. 

Bradford Dyers’ Association, Ld. v. Bury ; 
[Bradford Dyers’ Association r. 

Williams, (1902) 19 R. P. C. 125— Joyce, J. 

38. Action for Infringement — Omission in 
Specification a?id Drawing — Fatal Flaw.] — The 
plaintiff hit upon the idea of having a shackle 
hitch with two eyes and a projecting lug as an 
improvement for connecting colliery trucks and 
the like to the hauling cables. In the speci- 
fication and the drawing attached to it there 
was only one eye ; whereas the drawing should 
have shown two eyes. The patent was'granted 
to the plaintiff. In an action for infringement 
by him against the defendants: — 

Held — that there was a fatal flaw in the 
patent ; and that there must be judgment for the 
defendants with costs. 

Parker i\ Powell Duffryn Steam Coal 

[Co., Ld., (1902) 19 R. P. C. 372— Walton, J. 

39. Revocation — Saccharine.] — In his speci- 
fication the patentee stated that he obtained 
saccharine by treating a lead saccharine com- 
pound with “sulphite” of ammonium. 

It was proved that if “ sulphite ” was used 
the product would be largely contaminated 
with lead, and worse than useless ; and that, if 
“sulphide” was meant, the claim was old. 

Held — that the patent must be revoked. 

In re Partridge’s Patent, (1903) 20 R. P. C. 

[459 — Joyce, J. 

40. Insufficiency of Specification — Claim too 
Wide."] — A patent was granted in 1897 to E. O. S. 
for “ Improvements connected with the concen- 
tration or distillation of glycerine.” Buckley, J., 
dismissed a petition for revocation based upon 
allegations of fraud, prior user and insufficiency 
of the specification. On appeal : — 

Held — that the claim was in fact too wide, 
because it referred in general terms to a “con- 
denser” without distinguishing between “air 
condensers” and “water condensers,” both of 
which were well known at the date of the speci- 
fication, whereas an “air condenser” would not 
answer the necessary purpose. 

The order for revocation was suspended to 
allow the patentee an opportunity of amending 
his specification ; the petitioners were ordered to 
pay the increased amount of qpsts caused by the 
allegations of fraud. 

Decision of Bu ‘kley, J. (19 R. P. 0, 273) 
reversed on a nc point, 

In re 8oott’8 ATENT, (1903) 20 R. P. 0. 257— 

r n a 


41. Act* t for Infringement — Xocelty — Sub- 
ject-matte .j — If the Court finds that an article 
as made meets a recognised deficiency, it will 
endeavour to read the specification as defining 
such an article as has in fact attained a practical 
success. 
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Letters patent were granted to the patentee, 
whose claim was : u A galvanic battery having the 
space between its positive and negative electrodes 
filled with a semi-solid or plastic exciting agent 
in two layers, the one layer in contact with the 
negative electrode, having depolarising agents 
intermixed therewith, and the other layer in 
contact with the positive electrode, having no 
such depolarising agents.” 

From the body of the specification the de- 
polarising layer was to be made of ingredients 
of some such sort as that, when mixed with 
two parts of water, a semi-solid would be formed, 
and that the depolarising layer was to contain 
some hygroscopic. The exciting agent ought 
to be made of some materials which would set 
to the condition of a semi-solid, so that the 
temporary core could be removed. The important 
feature of his invention, he said, was “ the inter- 
position between the two electrodes of two layers 
such as I have above described.” The plaintiffs’ 
battery for some reason attained a commercial 
success never attained before. The owners of the 
patent brought an action against the defendants 
for infringement. 

Held — that the claim was not too wide, being 
for a class of battery defined by the limitations 
contained in the specification ; and that there 
was novelty, and good subject-matter. 

Decision of Buckley, J. (19 It. P. C. 11S) 
reversed. 

Patent Exploitation, Ld. r. Siemens | 

[Brothers & Co., Ld., (1903) 20 R. P. 0.225 

— C. A. 

42. Action for Infringement — Electrical 
Meters — Th ompson- Houston Meter — Additiona l 
Shunt Coil — Old Contrirance applied in a Manner 
not within Specification.'] — The essence of the 
plaintiffs invention was an improvement in elec- 
trical meters, in which the movement was obtained 
from the current to be measured, and he insured 
that result and guarded against any movement 
resulting from the current in the added coil by 
providing that such current should go direct 
from the main to the return conductor without 
going through the mercury armature. While im- 
proving electric meters by rendering them more 
sensitive to light loads, the plain tiff so constructed 
them as to involve risk of their registering when 
no lamp current was passing. The plaintiff’s 
meter registered current only and did not include 
the' case of an energy meter. The defendants, in 
order to increase their magnetic field, intro- 
duced a coil into the shunt passing through the 
armature. The effect of this was to have a| 
constant standing field interacting with the 
rotary field, and so to give a torque to the meter 
even when no lamp current was passing. The 
defendants led the current- through the armature, 
which a person was t< fid by the plaintiff not to 
do. The meter was thus rendered more sensitive 
to a feeble lamp current and registered when 
only one lamp was lighted. In the defendants’ 
meter the torque was always constant whether 
lamp current was passing or not, while in the 
plaintiffs meter the initial torque when no lamp 
current was passing was zero, and for a time the 


torque increased proportionately to the number 
of lamps. 

Held — that this application to a Thonipson- 
Houston meter of an additional shunt coil did 
not constitute an infringement of the plaintiff’s 
patent; that the defendant had made use of an 
old contrivance — an additional coil — and had 
applied it in a manner which was not within the 
plaintiff’s specification, and in which the plaintiff 
told a person not to do it ; and that, therefore, 
the defendants had not infringed. 

Decision of Eady, J. (19 R. P. C. 147) affirmed. 

De Ferranti v. British Thomson-Houston 

[Co., Ld., (1903) 20 R. P. C. 308— C. A, 

43. Action for Infringement — Claim too wide 
— Subject-matter.'] — An amended specification 
ought to be construed without reference to parts 
struck out ; but, if the Court is asked to draw 
inferences of probabilities, semble , such parts may 
well be considered. 

The plaintiffs brought an action against the 
defendants to restrain the infringement of a 
patent which related to boxes or covers for 
electricity supply mains. The object of the 
invention, was to avoid dangers and incon- 
veniences attaching to short circuiting. If two 
boxes containing the fuses were near one another, 
and were both open at the same time, there was 
occasionally a danger of short circuiting. This, 
was a thing to be avoided. The patent was for 
“the construction and arrangement of electrical 
fuse or cut-out boxes or covers which auto- 
matically prevent access being obtained to more 
than one main at a time.” The invention con- 
sisted in arranging the boxes which contain them 
"back to back, at such a distance from one 
another, fixed upon a base, so that not more . 
than one box could be open at a time. So long 
as one of the two boxes was closed, and one 
only open, the danger of short circuiting was 
obviated. 

Held — that upon a true construction of the 
specification the claim was not confined to boxes 
of the make and arrangement shown in the body 
of the specification, but extended to any set of 
boxes provided that only one of the set could be 
opened at once ; and that the claim was too 
wide and the patent invalid. 

Semble, also there was no subject-matter. 

Decision of Byrne, J. (19 R. P. C. 409) 
reversed. 

Reason Manufacturing Co., Ld. v. E. F. 

[Moy, Ld., (1903) 20 11. P. C. 205—C. A. 

44. Action for Infringement — Seltzogenes ” — 
“ Sparklets” — In an infringement action it 
appeared that the plaintiff's claim was for “ an 
apparatus for the direct saturation of gaseous 
liquids, consisting substantially of a syphon head 
fixed permanently on the bottle and closed at its 
upper part by a screw cap or stopper carrying a 
tube into which is introduced ... a cartridge 
containing eompressed or liquefied gas, which is 
to be gi actually emitted through an indicator dip 
tube by means of a screw threaded rod fixed in 
the cap or stopper.” 
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Held — that the plaintiffs claim covered only 
the details of the particular apparatus, and not 
any form of apparatus for holding and dis- 
charging a movable cartridge capable of aerating 
the liquid — in which case the validity of the 
patent must have been argued ; ancl that, there- 
fore, as the defendant’s apparatus was differently 
constructed, there was no infringement. 

Crocker r. Aerators, Ld., (1903) 20 II. P. 0. 

[(>21 — Buckley, J. 

45. Action for Infringement — Tubes — Com" 
pressing , Shaping, and Unliving Metal Tubes .] — 
The plaintiff was the owner of a patent for pro- 
ducing metal tubes by forcing softened metal 
over a rod ; the novelty of his device consisted 
of the means used for water-cooling the metal 
and expelling the iron rod. 

The defendants contested the validity of the 
patent on the ground that the water-cooling and 
expelling apparatus were not intended to be 
included in the words “ pressing, shaping and 
drawing of tubes and means and apparatus 
therefor.” 

Held — that, although the specification was 
not well worded, the water-cooling and expelling 
were included in the first claim, and that the 
patent was valid. 

Decision of C. A. (18 11. P. O. 339) reversed. 

Decision of Buckley, J. (17 Iv. P. 0. 500) 
restored. 

Tubes, Ld. r . Perfect a Seamless Steel 

[Tube Co., Ld., (1903) 20 li. P. C. 77— 

H. L. (E.). 

46. Action for Infringement —Sufficiency of 
Description in Sped jieat ion — Essentia l Feature 
Shown hi Drawings , but not in Letterpress . ] — 
The essential feature of a patent (the position of 
the centres of certain levers) was originally 
sli.ovn both in the drawings and the letterpress. 
In amending the specification by striking out 
one claim the drawings were not altered, but 
the letterpress relating to the position of the 
levers was struck out. 

Held — that the invention was insufficiently 
described in the specification, and that the 
letters patent were therefore invalid. 

George Hattersley & Sons, Ld. r . George 

[Hodgson, Ld., (1903) 20 K. P. O. 591 — 

Kekewich, J. 

See No. 49, infra. 

47. “ Phonograph Records." ] — The first claim 
in the plaintiffs specification was for “ the pro- 
cess of producing copies of phonograph records 
by forcing a blank of suitable material, softening 
when heated, against the record surface of an 
indented matrix by heated fluid, as steam or the 
like, under pressure, until the blank is softened 
and an impression has been taken, and then con- 
tinuing the pressure by means of a cooling fluid, 
as air, until the blank hardens.” 

Held — that the plaintiffs’ patent was confined 
to the particular combination described ; and 
that the defendants’ apparatus, which differed 


from it in several particulars (e.g., in cooling by 
water and not air, and in providing specially for 
the escape of air from between the matrix and 
the blank), was not an infringement. 

Decision of Buckley, J. (20 It. P. 0. 705) 
affirmed. 

Larbert Co. r . International Phonograph 

[Indestructible Record Co., Ld., (1904) 
21 It. P. C. 247— C. A. 

48. Novelty — flilitg.] — The plaintiffs were 
die owners of a patent for “improvements in 
attaching bindings to the brims of hats,” in the 
specification of which they stated that the inven- 
tion consisted “in fitting a hat having a stiff, 
curled, or rolled brim with a binding ” by par- 
ticular stitching and a process called by them 
“snapping over” ; and that the invention also 
consisted of a machine, and the method of 
attaching the binding by means of the machine. 

Their first claim was for “the herein described 
method of attaching to a hat having a stiff, 
curled or rolled brim a binding, <S;c., substantially 
as specified.” 

I-I eld — that upon the true construction this 
was only a claim for attachment by means of 
the machine, and did not (as the defendants 
contended) include attachment by hand sewing ; 
and that, upon the facts, novelty and utility 
were established in respect of all the claims, and 
that the defendants had infringed. 

Decision of Buckley, J. (20 11. P. C. 529) 
affirmed. 

Gammons r . Battersby, (1904) 21 11. P. O. 322 

—0. A. 

49. Specif cation amended l by deleting part — 
Words deleted not to be looked at.] — Where a 
specification lias been amended by deleting 
portions of it, the portions so deleted cannot be 
looked at on a question as to the construction of 
the amended specification. 

Inqlis v. Buttery (1878) 3 App. Cas. 552 — 
PI. L. (Sc.) followed. 

Hattersley & Sons, Ld. r . PIodgson, (1904) 
[21 II. P. G, 517 — C. A. 

See No. 4<>, supra. 

See also Nos. 78, 107, 117, 119, 123, 129, 
infra. 

(3) Disconformity. 

51. Validity — Anticipation — Previous Deci- 
sions us to same Patent. )~-In 1890, letters patent 
were granted to W.for “ Improvements in rubber 
tyres and metal rims or felloes of wheels for 
cycles and other light vehicles.” The Pncumat ie 
Tyre Company, in whom this patent had become 
vested, brought an action for infringement 
against E. & trading as the L. Company. 
The defendants, in addition to special defences 
and counterclaims, denied infringement, novelty, 
utility, subject-matter, and that W. was the 
first inventor, and alleged disconformity. They 
alleged (inter alia) anticipation by a specifica- 
tion of Burton and Shaw (No. 1412 of 1871) for 
“ Improvements in wheels for traction engines.” 
Prior to the commencement of the action, W.’s 
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patent had been held valid in an action of The 
Pneumatic Ty?'e Co., Ld. v. Cassia ell, in which the 
question of disconformity had been decided ; and, 
before trial, the same question had been decided 
in favour of the patent in The Pneumatic Tyre 
Co., Ld. v. The East London Rubber Co., Ld. 

Held — that the evidence not having established 
different findings to those in the previous actions, 
the decisions as to disconformity were binding 
on the Court, and must be followed ; also that 
the patent had not been anticipated, and was 
good, and had been infringed. Judgment was 
given for the plaintiffs upon the claim and 
counterclaims. 

Pneumatic Tyre Co., Ld. v . Leicester Pneu- 
matic Tyre and Automatic Valve Co., 
(1898) 15 ft. P. C. 158 — Kennedy, J. 

And see No. 115, infra . 

52. Validity . ] — In 1894, letters patent were 
granted for “ Improvements in adjusting the 
driving chains for bicycles and other velocipedes.” 
The first claim was for “ the improvements in 
driving chain adjusting mechanism of veloci- 
pedes hereinbefore described and illustrated in 
the accompanying drawings, that is to say, 
making the ends of the arms or branches of the 
chain stay hollow or tubular and longitudinally 
slotted on their inner sides, and arranging on 
the ends of the driving wheel spindle carrier 
blocks for taking into and working in the said 
hollow or tubular ends of the chain stay, the 
said carrier blocks being moved in the hollow or 
tubular chain stays in the ways hereinbefore 
described and illustrated.” By his fifth claim, 
the patentee claimed “the combination with the 
chain adjusting gear for velocipedes hereinbefore 
described and claimed, when used with semi- 
circular or semi-elliptical chain stay arms, of 
foot steps of the kind hereinbefore described and 
illustrated in figures 22, 23 and 24 of the 
accompanying drawings.” The provisional speci- 
fication contained no reference to the foot steps. 
In 1897, a company, who were then the registered 
owners of the letters patent, commenced an 
action against another company for infringe- 
ment of the same, alleging claim 1 to be 
infringed. The defendants denied infringement, 
and alleged want of novelty (setting up, inter 
alia, prior publication by a specification of 
Palmer in 1889), want of subject-matter, and 
disconformity. The defendants* arrangement had 
a chain-stay with a tubular cud which had two 
slots in it, one at the side through which the 
end of the driving-wheel spindle passed, and one 
underneath for manipulating a nut which screwed 
oil the end of the spindle inside the tubular chain- 
stay ; on the side of the latter nearest the wheel 
a drawbolt- was screwed on the spindle. The 
plaintiffs contended that the defendants had in 
substance their carrier- block. l)raw-bolts in 
chain-adjusting mechanism were old, Palmer 
having tiiom in his invention. 

Held --- at the trial, that the defences of dis- 
cern fortuity and of want of subject-matter failed, 
and that the patent was valid and had been 
infringed. A stay was granted upon terms. 


The defendants appealed. 

Held, by C. A., that the invention claimed 
in claim 1 was the combination of the improved 
tubular end of the chain stay with the particular 
adjusting apparatus of which the carrier-block 
was the essential feature ; that the defendants 
had not infringed, and that the patent was bad 
for disconformity, inasmuch as what was claimed 
in claim 5 was not shadowed forth in the pro- 
visional specification. 

The appeal was allowed, with costs in both 
Courts. 

Osmonds, Ld. i \ Balmoral Cycle Go., Ld., 
[(1898) 15 R. P. C. 505 — C. A. 

53. Action for Infringement — Several Patents 
— Prior Grant — Utility .] — The plaintiffs, in 
whom five patents had become vested, brought 
an action against the defendants for infringement 
of the same. Two patents were not gone into at 
the trial and three— yviz., Candy’s patent and 
Stubbs’ two patents— were gone into. Candy’s 
specification had been amended, and it was said 
that as amended it was bad for disconformity. 
This patent was for improvements in velocipedes 
and other wheeled vehicles, but the present 
action related to cycle wheels. In the pro- 
visional specification there was a reference to a 
longitudinally split cover or jacket to be 
fastened to the rim of the wheel, either inside or 
outside, by means of hooking devices. It was 
contemplated that one edge of the cover might 
be fastened to the other by hooking, and, 
further, that the cover might be attached to the 
rim by expansion against the overhanging sides 
of the metallic rim. In the complete specifica- 
tion claim 11 was for “the attachment of the 
jacket to the rim by means of the said jacket 
being moulded or formed so that the edge or 
edges of the jacket may just fit into the rim 
substantially as described.” 

Held — that if between the respective dates of 
the provisional and complete specification the 
inventor discovered that he could dispense with 
overhanging edges, he was entitled in the com- 
plete specification to describe f his invention • 
without claiming as a necessary part of it such 
overhanging edges to the rim ; and that it 
appeared that the essential matter referred to 
in the provisional specification was the holding 
on by means of pneumatic pressure alone, and 
that the complete specification was, in this 
respect, within the provisional. 

In one form of Gandy’ s invention was to be 
found a jacket with its edges strengthened by 
the insertion of a metal rim or cord, or by 
cemented canvas, the edges of the jacket being 
fastened together by hooks and eyes inside the 
rim, and one edge being attached to the rim by 
means of cement, the whole being held in place 
by means of pneumatic pressure or inflation of 
the inner tube. In the defendants’ tyre was to 
be found a jacket with a series of opposing 
hooks cm its edges, such hooks being cemented 
into the jacket so as to form continuous edges, or 
1 a continuous hook, partly yielding and partly 
unyielding, the continuous edges or ’nooks engag- 
i ing with one another, with the intention that 
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metal hook should engage with metal hook 
throughout. 

Held — that the object and result of what 
the defendants did was to fasten the edges of the 
jacket by means of opposing hooks, instead of by 
means of opposing hooks and eyes, and this was 
making use of an exact mechanical equivalent ; 
and though the defendants’ tyre might be an 
improvement upon the plaintiffs’, nevertheless it ' 
was an infringement. 

In Stubbs’ patent the essence of the invention 
was to have a tyre with edges transversely rigid 
and laterally elastic, and this was attained by 
lapping the edges of the tyre over zig-zag wire, 
in the one patent simply zig-zagged flat, and in 
the other zig-zagged flat and then turned over so 
as to form a continuous and alternating series of 
hooks. In each case the wire was secured into 
the overlapping edges of the tyre. 

Held — that the defendants had taken exactly 
the invention so far as the method of stiffening 
the edges and forming the hooks was concerned, 
but instead of hooking the tyre into the rim they 
hooked one edge of the tyre into the other ; that 
they had infringed claim 1 of Stubbs’ for the 
tyre, though they did not infringe claim 2 ; that 
there was no want of utility ; and a certificate 
that the validity of three patents came in question 
should be granted. 

Birmingham Pneumatic Tyre Syndicate, 
[Ld. r. Reliance Tyke Co., (1902) 19 R. 1\ C. 

298 —Byrne, J. 

54. Action for Infringement — Subject- matter — 
Mechanical Dyui ralenfs.] — The plaintiffs owned 
a patent for certain “improvements in shuttle 
box mechanism for looms.” 

In weaving the body and border of, e.g ., a 
handkerchief, two different cylinders come* into 
operation, and the essence of the plaintiffs’ 
invention was to effect the change from one I 
cylinder to the other without any intermediate 
mechanism such as had always previously been 
employed ; it had also certain other lesser i 
advantages. 

■In practice the plaintiffs had departed slightly 
from the details described in the specification ; 
they claimed, however, lliat. such departure was 
a matter of detail only and not of principle. 
The defendants employed a machine similar to 
the plaintiffs’ machine as actually made. 

Held — that the plaintiffs’ patent was valid, 
but that the defendants had not infringed it. 
The plaintiffs had only discovered a way in 
which one cylinder could be made to operate on 
another ; and, where a specific mechanical im- 
provement is claimed, the claimant must be 
strictly held to the particular mechanical device 
which he has claimed for effecting his object. 

White and Others r. Hartley and Others, 
[(1903) 20 lk P. 0. 205 — Hall, Y.-C. 

55. J 11 Claims struck oat -One amended — 
Variance between it and Provisional Specif ra- 
tion — Invalidity.] — Upon an application for a 
patent an opponent submitted that the inven- 


i 

tion had already been patented, and the* Comp- 
troller-General refused to allow any of the four 
claims ; he, however, allowed one of them to 
be amended, so as to define the invention more 
precisely. 

Held — that to allow the patent would be to 
allow something entirely different from anything 
described in the provisional specification, and to 
allow a claim for a process by the introduction 
of new and particular machinery ; and that the 
patent must not be sealed. 

In re Lancaster’s Application eor a 
. [Patent, (1903) 20 R. P. C. 3GG— Sir E. Carson, 

S.-G. 

56. Action foe Infringement — u Improvement 
in Dolbies" — Utility.] — The plaintiff was the 
owner of a patent for “improvements in dobbies, 
or apparatus for operating the healds of looms 
for weaving.” The defendants had unsuccess- 
fully in the Court below attacked the patent on 
the grounds of anticipation, disconformity and 
1 want of utility ; upon appeal they relied on the 
last two grounds. 

Held — that the appeal failed. 

A patent is not bad for disconformity merely 
because mere steps in the method are altered, 
so long as they are not in any way matters 
essential to the nature of the invention as stated 
in the provisional specification. Similarly, a 
total omission does not amount to disconformity, 
unless it is an omission which goes to the essence 
of the invention. 

Woodward v. Sansuni ((1887) 4 R. P. C. 16C — 
per Cotton, L. J.) approved. 

It is not necessary that a patent should be 
shown to be useful, or an improvement on 
previous machines, in every respect or for every 
part of the process : it is sufficient if it be useful 
for some purposes, and the amount of utility 
need not be very great. 

Decision of Wills, J. ((1901) 18 R. P. C. 481) 
affirmed. 

Ward Bros. r. James Hill & Son, (1903) 20 
[R. P. C. 189— C. A. 

57. Peroration — Petition for Disconformity 
between Provisional and Complete Specification.] 
— A patentee is at liberty to describe in his com- 
plete specification a method of carrying out his 
invention different from that given in the pro- 
visional specification, provided that the new 
method is really within the invention of which 
the nature is described in the provisional specifica- 
tion ; and the question is one of fact. 

Woodward v. Sansuni ((1887) 4 R. P. C. 1GG) 
followed. 

Decision of Buckley, J. ([1903] 2 Ch. 715 ; 73 
L. J. Ch. 47 ; 52 W* R. 03 ; 89 L. T. 127 ; 20 
' R. P. C. 5-15) reversed. 

| In re Geipel’s Patent, (190 4) 21 R. P. 0. 379 
: [ — 0. A. 

I See also Hus. 72, 89, 93, 113, 1 15, 132, hij ra. 
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58. Claim — General Claim — Master Patent — 
Pioneer Invention — Evidence of existing State of 
Knowledge. ] — -1 f an attempt is made to limit 
subsequent patents by the language of a general 
claim upon the ground that the patent is a 
master patent and is for a pioneer invention, it 
is the duty of the person maintaining that con- 
tention to support it before the Comptroller by 
evidence, unless the parties agree as to the exist- 
ing state of knowledge. 

In re Southwell and Head's Application 
[for a Patent, (1899) 16 II. P. C. 3G1 — 
Sir R, Webster, A.-G. 

59. A light to he heard as Opponent — Interest 
In Prior Patent — A p plication to Attorney- General 
for Erred ions — Mandamus — Patents, Designs 
and Trade Marks Act , 1888 (46 k 47 Viet .c. 57), 
ss. 11, 95— Patents, Designs , and Trade. Marks 
Act \ 1888 (51 & 52 Viet. c. 50), ,s*. 4.] — Opposition 
to the grant of a patent under sect. 11 of the 
Patents, Designs and Trade Marks Act, 1883, as 
amended by the Patents, Designs and Trade 
Marks Act, 1888, s. 4, on the ground that the 
invention has been patented in this country on 
an application of prior date, can only be made by 
a person having an interest in the earlier patent. 
Where, on an application by the Comptroller of 
Patents to the Attorney-General for directions in 
a matter of doubt or difficulty, under sect. 95 of 
the first- mentioned Act, the Attorney-General 
directs that the Comptroller shall not hear a 
particular person as an opponent to the granting 
of a patent, the Court will not grant a mandamus 
to the Comptroller to hear such person. 

Reg. r. Comptroller-General of Patents, 

[Ex parte Tomlinson, [1899] 1 Q. B. 909 ; 

08 L. J. Q. B. 508 ; 47 W. 11. 567 ;8<>L. T. 777; 

15 T. L. 11. 310 ; 10 II. P. C. 233— C. A. 

60. Hale as to Persons entitled to he heard — 
Patents, Designs and Trade Marks Ad, 1883 (46 
A 47 Viet. c. 57), ,v. II. J — If there has been a 
hand fide attempt to carry out ail invention 
sought to be protected by the person who desires 
to be heard in opposition, and proof that he may 
be damnified or affected by the application which 
ho desires to oppose, ho is entitled to bo heard. 
This is a rule, not an exhaustive one, forth; 
guidance of t he Office. 

In re Meyer’s Application for a Patent. 

[(1899) 16 1L P. C. 526— Sir U. Webster, A.-G*. 


mo 

justified upon the ground of improvement and 
it being right to protect in that case both the 
public and the prior patentee by a specific 
reference to his invention, such specific reference 
should be made. 

In order to determine whether or not a 
specific reference or a general disclaimer is 
required what the invention is in each case must 
be grasped. 

There is a broad distinction between a state- 
ment of what is the result of the knowledge of the 
public and a specific reference to a specification 
by name. 

Where there is not sufficient identity to justify 
a specific reference, a disclaiming statement 
incorporating the substantial words of the claim 
should be made. 

In re Newton, (1900) 17 R. P. C. 123 — Sir R. 

[Webster, A.-G. 

64. Collusion — Delay — Law Officer's Juris- 
diction to Direct Sealing — Patents, Designs 
and Trade Marks Art, 1883 (46 <fc 47 Viet. 
c. 57), s. 12 (3) (rt-).] — Where the delay of the 
grant of a patent has been purposely brought 
about for an ulterior object — e.g. , to obtain a 
grant in the United States — the law officer has no 
juiisdiction under sect. 12 (3) (a) of the Act of 
1883 to give a direction that a patent should be 
sealed. 

In re A. B.’s Application for a Patent, 
[(1902) 19 R. P. C. 556— Sir E. Carson, S.-G. 

65. Specification — Time for leaving Complete 
— Comptroller's Power to extend Time — Collusive 
Application refused— Agent lending himself to 
an Opposition which is not Gamine— Patents, 
Designs and Trade Marks ( Amendment Adi), 
1885 (48 k 49 Viet. c. 63), s. 3.] — When the time 
fixed by the Act of Parliament for sealing, a 
patent expires by reason of opposition being 
entered, no patent can be sealed without an order 
from the law officer that the time shall be ex- 
tended. If the opposition is bogus and collusive, 
the law officers have no power whatever to 
extend the time under the statute. If in any 
case there is reasonable ground for supposing 
that any chartered agent, or any agent who 
practices before the Comptroller, lends himself 
to the entering of an opposition which is not a 

■ genuine opposition, or is one made in collusion 
with the applicant for the patent, the matter 
will be reported to the Board of Trade to take 
. such steps, if any, as they may think proper 
i under the circumstances. The result of the 


61 . Secret Process — Co-owners — Right to are. In- ■ refusal of such extension of time is a very 
vention -Injunction.'] — Each co-owner of a secret serious matter, because if the time is not ex- 
process or invention may, in the absence of con- • tended the patent cannot be sealed, and the 
tract, use the knowledge which he possesses " applicant may lose the whole advantage of his 
without the consent of the other co-owners. , invent inn. 

Heyl-Dia r . Edmunds. (1900) is W. R. 167 : , In re an Arrligation khiia Patent by A. B.> 
j si L. T. 579- Kekcwlch, ,1. ' ! (1902) 19 11. P. C. 4o3 — Sir E. Carson, S.-G* 

62. Substantial Identity hrttvecu '/ wo Invention* 1 66. J m provemrnt — \ erg small Invention — 
1 ni promnent - - Sped lie Ilefet cure - General General il ords uol to he used in Claim, j — M hero 

disclaimer - - Farm .] Where t here is substantial there is a very small invention, or wlial may 
identity between the. fundamental parts of two prove to be a very small invention, care must be 
inventions, but a difference which can only be taken that the patent is limited to the actual 
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invention itself. Cases are to be deprecated 
where the applicants, who are obtaining a 
patent for an improvement on previously exist- 
ing patents, put in their claim any general 
words which may in any sense be taken to 
include in their patent anything that has been 
previously patented, as .such patents might be 
made use of fraudulently to prevent either the 
public, or some person who it is wished to 
deter from so doing, from using previous inven- 
tions by pointing to general words which would 
include matters which have been already 
patented. 

In kb Hamilton’s Application for a 

[Patent, (1902) 19 it. P. C. 33— Sir E. 

Carson, S.-G. 

67. Prior patenting — Opponent \v Interest in 
Prior Patent.’] — An opponent is not entitled to 
oppose an application for a patent upon the 
ground of prior patenting unless he can show an 
interest in one of the patents npon which such 
further ground of opposition is based. 

In re J. & J.’s Application for a Patent, 

[(1902) 19 R. P. C. 555— Sir E. Carson, S.-G. 

68. Ajjplictition for Protection in Foreign 
State — International Convention — Subsequent 
Application in this Country bg another Person — 
Later Application bg Patentee in this Country 
— Patents , Designs and Trade Marks Act, 1883 
(46 & 47 Viet, c . 57), ss. 29, sub-ss. 2, 6 ; 31 ; 103, 
sub-ss, 1, 2.1 — Where a person has made an 
application in a foreign State, he is entitled 
under sect. 103, sub-sect. 1, to a patent for his 
invention under the Patents, Designs and Trade 
Marks Act, 1883, in priority to other applicants, 
and such patent or registration shall have the 
same date as the date of the application in the 
foreign State. If the applicant has previously 
applied to a foreign State he has two alterna- 
tives, and may take which he likes ; ho may 
take a patent to run from the date of his prior 
application to the foreign State (which will, of 
course, be for a shorter time, having regard to 
the time that has expired since that); or he 
may, if he is so minded, take a patent to run for 
fourteen years from the date of his English 
application. He is entitled to the former under 
sect. 103 if he asks for it ; he is not bound to ask 
for it, but he is entitled to it if he (Joes. His 
election of exercising the option to which he is 
entitled must be made within seven months from 
his applying for protection in the foreign State 
with which the arrangement is in force. 

Sub-sect. 2 of sect. 103 was never intended to 
apply to all cases of patents where the patentee 
had previously obtained a patent in a foreign 
country, but only to apply it as part of the 
general provisions of sect. 103 in cases where the 
patentee was availing himself of the privileges 
given to him by that section. 

British Tanning Co. v. Grot It ((1890) 8 R. P. C. 
113, 122 — Romer, J.) approved. 

On February 28th, 1894, the patentee, whose 
successors in title were the plaintiffs, made an 


application in the United States in respect of the 
invention the subject of the patent. 

On March 16th, 1894, there was publication at 
the Patent Office Library of a communication 
from a man M. 

On September 1st, 1894, the plaintiffs’ patentee 
lodged his application in common form in this 
country for a patent. The seven months limited 
by sect. 103 expired on September 28th, 1894, and 
^before that time this patentee had not sought to 
avail himself in any way of the section. Sub- 
sequently, on June 20tli, 1895, he was desirous of 
doing so, but the Patent Office declined to seal 
| his patent as of the date of his foreign applica- 
' tion, namely, February 28th, 1894. 

Held — that the Patent Office rightly declined 
so to seal his patent ; and that t-lic date of the 
patent was conclusive ; and that therefore it was 
invalid by reason of anticipation, as M.’s paper 
covered the whole ground. 

Scmblc. also there was no subject-matter. 

Decision of Buckley, J. ([1902] 1 Ch. 494 ; 
71 L. J. Ch. 301 ; 50 W. R. 361 ; 19 R. P. C. 213) 
affirmed. 

Acetylene Illuminating Co. r. United 

[Alkali Co., 72 L. J. Ch. 214 ; 20 R. P. C. 

161— C. A. 

Two other appeals raising the same point were 
dismissed without argument ; viz. : — 

Acetylene Illuminating Co. v. Giffre 

[Electro-Chemical Co. and Acetylene 

Illuminating Co. r. Thorn and Hoddle 

Acetylene Co., (1903) 20 R. r. 0. 286— C. A. 

69, (bnfidential llelationship — Bight of Ser- 
vant to take out Patents in his own Fame.} — The 
mere existence of a contract of service does not 
per se disqualify a servant from taking out a 
patent for an invention made by him during 
his term of service, even though the subject- 
matter of his invention is germane to his 
employers’ business, and even though he has 
made use of his employers’ time and servants 
and materials in perfecting his invention, and 
has allowed his employers to use the invention, 
while be remained in their employment. But 
some forms of confidential employment are 
inconsistent with such a right on the part of the 
employee. 

The plaintiff had for a number of years been 
the manager of the English branch of an 
engineering company, dealing in a special pattern 
of pumps. He was paid a very high salary, and 
the relationship between him and his employers 
in America was of the most confidential 
character. Upon the facts the judge held that 
the degree of good faith due from him to his 
employers was inconsistent with any right to 
keep back ideas for improvements, &c., with a 
i view to his personal profit at the expense of his 
employers ; and that he must be declared to be 
a trustee for his employers of the patents taken 
I out by him during his service. 

i Worthington Pumpinc Engine Co. v. Moore, 
' [(1903) 19 T. L. It. 84 ; 20 R. C. C. 1— 

Byrne, J. 

See also Nos. 9, 87, 88, 147. 
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III. SUBJECT-MATTER. 

(1) Invention. 

70. Petition for Revocation — Fraud upon 
Rights of Petitioner — Patents Jj’c., Act , 1883, 
ss. 26, 4 (<?) . ] — In 1 891, two patents were granted 
to N. , one on December 4th, for “the manufacture 
of an improved compound for coating walls and 
other surfaces, and for the production of casts or 
mouldings, and for analogous purposes 5 ’ ; and the 
other on December 7th for the “ manufacture of 
an improved compound for coating walls and 
other surfaces, and for analogous purposes.” In 
1894, C. and H. presented a petition for revoca- 
tion of these patents, and it was held, as to the 
earlier patent, that C, was the first and true 
inventor, and that the patent had been obtained 
by N. in fraud of G.’s rights, and it was accord- 
ingly revoked ; but no order was made as to the 
later patent, C. having abandoned the case as to 
that patent. A patent for the invention to 
which the revoked patent was subsequently 
granted to C., who in 1895 presented another 
petition for revocation of the later patent, alleg- 
ing the same grounds as before. The earlier 
patent related to a compound formed from glue 
and an active base, whilst the later patent 
related to a compound formed from glue and an 
.inert base, and the processes were admitted to 
be identical. 

Held — that the process being C.’s invention, 
he might have taken out a patent to cover the 
combination of glue with an inert base, and that 
the later patent was also obtained bv N. in 
fraud % of C.’s rights. The later patent was 
accordingly revoked, but no order was made as 
to cosrs. 

Ue Norwood's Patent (No. 2), (1898) 


defendants denied infringement, and alleged 
that the patents were invalid on various grounds ; 
No. 1, on the grounds of want of novelty and 
subject-matter, anticipation, want of utility and 
insufficiency ; No. 2, on the grounds of want 
of novelty and subject-matter, insufficiency, 
variance, and anticipation ; and No. 3, on the 
grounds of anticipation, want of subject-matter, 
variance, and prior grant. It was held, at the 
trial, that all the patents were valid, and had 
been infringed, the first patent being the applica- 
tion of an old principle in a way which involved 
the exercise of ingenuity ; as to the second 
patent, that the alleged variance from the pro- 
visional was only such a change as might fairly 
follow on further consideration by an inventive 
mind of the method of the provisional ; as to 
No. 3 patent, that the specification alleged as a 
prior grant was itself invalid on the ground of 
variance. Judgment was given for the plaintiff, 
with costs, except so far as the same had been 
increased by the inclusion of the abandoned 
patent, and the order certified that the alleged 
prior grant was invalid. 

The defendants appealed. 

Held — on appeal, that the first patent was 
valid, since the words at the end of the first 
claim, “ substantially as described and set forth,” 
limited the claim for use in base frames of 
a trussed beam to the particular manner de- 
scribed in the specification, and, further, that 
this patent had been infringed ; that, as to 
second patent, Figures 8, 9, and 10 were not 
within the provisional specification, and, further, 
the defendants had not infringed this patent ; 
and that, as to the third patent, without decid- 
ing the question of validity, the defendants had 
: not infringed it. The appeal, as regards the first 
15 j patent, was dismissed with costs ; but, as regards 

[R. P. G. 98— Stirling, J. the second and third patents, it was allowed 
| with costs, the costs to he taxed as if there were 
71. Infringement.'] — This was an action for j separate . actions. , 

infringement of a patent for a protector for the ; A certificate was given that the particulars of 
air tube of a pneumatic tyre. The specification \ objections to the second and third patents were 
described and claimed a strip or covering of • reasona.'ble and proper. 

skin, treated or cured in manner well understood, ! Brooks r. Lamplugh, (1898) 15 R. P. C. 83— 
but not tanned as ordinary leather, placed all | [C. A. 

round the air tube so as to completely protect ; $ ee ]Sfo. 97, infra. 

the same between the air tube and the outer j 


covering of the tyre, and applied to the tyre in 
any convenient manner. 


want of subject-matter, and judg 
for the defendant, with costs. 


73. Action for Infringement — This was an 

v , action for infringement of a patent for a method 

The defendant denied infringement and set ! of cutting, at one operation, necktie linings by 
up want of novelty, utility, and subject-matter ; j means of a revolving band-knife, the material 
he also alleged insufficiency of the complete ; being clamped firmly between two templets of 
specification and disconformity. j identical form. 

T r „__ iu t r 1 Held — that the invention claimed was n 

Held —the plaintiffs patent was invalid for i Jr . . . i ,, , - . VV1A++AT , ^ 

*a— -a **— - *- 1 ssrs^^sssrfaf wr . 

i band-knife, in its ordinary function as a cutter 
Brassington w Cox, (1898) 15 R. P. C. 502— ■ ; 0 f piles of substances, by applying it to necktie 

[Romcr, «1. j linings, when such linings to be cut were clamped 
■ together with guides. A more skilled application 
72. Alleged Anticipation — Variance — ; 0 f well-understood tools and well-understood 
Practice— Certificates.']— This was an action for • processes is not patentable. It is mere ingenuity 
the infringement of four patents (one being not aa q n0 ^ invention, 
relied on at the trial). The first for improve- ; ,, . . " , r ^ n 

meats relating to the frame of cvcle saddles; Decision of Romcr, J. aiu • • ([ ■ J 

the second for improvements in the boss on the ■ A., h, It. 1*. C. M ; H 1. L. It. 210) attorned, 

pillar of the cycle ; the third for improved Dredge r. Parnell (1899) 16 R. P. C. 025 • 
means of adjusting the tilt of the saddle. The 1 [H. L. (E.). 
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74 . Claim — Tl 7 tether for A pyaratus or Process 
-Infringement.] — The plaintiff’s patent was an 

invention of an improved case into which moulds 
were placed. The case must be strong*, and the 
mould need not be so. The defendant made a 
strong mould/ It was contended that the defen- 
dant was employing plaintiff’s process. 

Held — that the plaintiff’s claim was not for 
a process, but for an improved apparatus ; and 
that the whole object was to secure the rigidity 
of the moulds used by means of rings, bolts 
or stays, and that the defendant had not 
infringed. 

Decision of Bigham, J, (1898) 15 R. P. C. 563) 
affirmed. 

Peters v . Owen, (1899) 16 It. P. C. 83— C\ A. 

75 . Principle — Machines intended to produce 
the same llesult — Th ings common to hath — A 
Principle cannot he Patented --The Application 
of a Principle can,] — There are, and there must 
be, when the same subject-matter is being dealt 
with, and when machines intended to produce the 
same result are being dealt with, some things 
which must be common to both, whether the appa- 
ratus in question is an infringement or not ; but 
the thing to be considered is whether or not the 
invention — the thing which has been protected 
and which the rest of mankind are prohibited 
from using for the period during which the 
patent lasts — has been taken by the person who 
is alleged to have infringed. 

That there is any principle which can be 
claimed as a principle, as distinct from the 
application of it to the particular machine, is 
quite outside the region of patent law. A mere 
principle cannot be appropriated by any one ; 
the application of the principle can only be 
appropriated. 

Pneumatic Tyre Co., Ld. r. Tubeless Pneu- 
matic Tyre and Capon Heaton, Ld. and 
OTHERS, (1899) 16 R. P. C. 77 ; 15 T. L. E. 

105— H. L. (E.). 

77 . Process — Validity.] — A patent was taken 
out to protect a process communicated from 
abroad by one Prosper Monnet, commonly 
known as u Monnet’s Patent,” and described as 
being “ for improvements in the manufacture of 
toluene-sulpho-chlorides Toluene, or toluol, 
being also known as methyl benzine, is a neces- 
sary ingredient in the production of saccharin, 
and in the course of the manufacture it has to be 
converted into toluene-sulpho-chloride, which by 
subsequent processes passes through another 
stage of amide before the finished product, 
saccharin, is obtained. The patent in question 
had to do with the conversion of toluene into 
toluene-sulpho-chloride. and by the process 
patented the whole of the toluene, instead of 
about half, was converted into toluene-sulpho- 
chloride, no bye-products of an organic character 
being formed, aud about 60 per cent, of the total 
theoretical yield of chlorides was ortho-chloride. 
The production of useless sulphuric acid, which 
was formerly 50 per cent, of the whole, was 
practically got rid of and the product was better 


for industrial purposes than that previously 
obtained. 

Held— that there was sufficient subject-matter 
to support the patent ; that an injunction to 
restrain the infringement should be granted and 
costs follow the event, and usual certificate 
granted. 

Saccharin Corporation, Ld. r. The Chemi- 
cals and Deuos Co., Ld., (1900) 17 K. P.G, 

28 — North, J. 

78 . Process — Validity — Use Ah road — Sale in 
England..] — In 189S the Saccharin Corporation, 
Ld., the owners of the patent for w improvements 
in the manufacture of toluene-snlpho-chlorides,” 
having brought an action for infringement, it 
appeared that saccharin made by two firms in 
Switzerland had been imported . and sold in 
England by the defendants. 

Held — that there was subject-matter to sup- 
port the patent, that there was no want of 
novelty, and the patent was valid. 

Saccharin Corporation , Ld. v. The Chemicals 
and Drugs Co Ld. ((1900) 17 11. P. C. 28- 
North, J.,* No. 77, supra?) followed. 

Held, also, that the defendants by importing 
saccharin, in the course of the production of 
which the patented process was used, were 
indirectly making use of the invention, and had 
infringed. 

The principles of ElmsUe v. Bonnier ((I860) 
L. R. 9 Eip 217; 18 W. R. 665) and of Von 
ITeyden. v. Kcustadt ((1880) 14 Oh. D. 230 ; 28 
W. R. 196) followed. 

Held, also, that as this action had been 
commenced before the date of the judgment in 
which North, J. had granted the certificate of 
validity, it was not a “ subsequent action.” 

Automatic Weighing Machine Co. v. Combined- 
Weighing Machine Co. ((1889) 6 R. P. C. 120 — 
Charles, J.) followed. 

Saccharin Corporation, Ld. r. Anhlo- 
[Continental Chemical Works, Ld., 
(1900) 48 W. R, 444 ; 17 R. P. C. 307 ; [1901] 

1 Oh. 414 ; 70 L. J. Oh. 194— Buckley, J. 

79 . Machinery — Morel and- Useful Improve - 
ment— State of Knowledge,] — The way to ascer- 
tain whether a novel and useful improvement in 
machinery required invention in the true sense 
is to consider how matters stood just before the 
improvement was, discovered. 

The patent in question related to the most 
modem form of newspaper printing machines, 
known as the “ Endless Web Letterpress Printing 
Machines.” The defects of this method of print- 
ing late news were apparent for- some years, but 
prior to the invention no remedy for them had 
been discovered^ 

The invention consisted of the employment of 
a short movable printing drum revolving on an 
axis, parallel with the axis of the stereo cylinder, 
and capable of having quickly inserted and 
holding firmly on its surface boxes of ordinary 
movable type, whose face should be concentric 
with the drum. This drum was so adjustable 
and geared that any column of the paper left 
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imprinted on by the main stereo cylinder could 
be printed on by the type on the face of the 
dram. It was necessary for the complete success 
of the invention that the box should be one into 
which type could be quickly and firmly fixed, 
and so that, when fixed, the type should have its 
face concentric with the drum. The patentees 
invented and by their specification described a 
special mode of packing a box with type to 
answer the above requirements, 

.. Held — that, having regard to the state of 
knowledge at the time the improvement de- 
scribed by the patentees was made, there was 
sufficient invention on the part' of the patentees 
to justify a patent for the improvement, or, in 
other words, there was proper subject-matter for 
the patent. 

Decision of Cozens-Hardy, J. ((1899) 16 
11. P. C. 547) reversed. 

Decision of G. A. ((1900) 16 T. L. R. 84 ; 17 
R. P. 0. 126) affirmed. 

Taylor and Scott v. Annand and the 
[Northern Press and Engineering- Co., 
Ld., (1901) 18 R. P. C. 53— H. L. (E.). 

81 . Existing State of Knowledge — Disclosures, 
Successful and Eon- Successful — Anticipation .] — 
In patent cases which depend on subject-matter, 
the most important thing of all, and that which 
the Court should always be first informed of, in 
order to put a proper construction on the patent, 
is what was the existing stai e of knowledge. 

From the point of view of regarding subject- 
matter all the disclosures pi ior to the specifica- 
tion have to be considered, whether they' have 
been successful or whether they have not been 
successful ; and it is in that respect the subject- 
matter differs from anticipation. 

The plaintiff claimed his invention in these 
words : “ In the manufacture of indented glass- 
stoppered bottles for mineral and aerated waters 
making the indents of such a shape as will form 
a curved channel for the passage of the ball 
instead of the present horizontal one.” 

Held — that there was nothing else involved 
in the claim, or intended to be made the subject- 
matter of the invention, t han turning the channel 
from what the plaintiff thought was the common 
shape (possibly the best known shape) — the hori- 
zontal shape — of channel into the curved, and 
that in changing the form of the channel he did 
not disclose anything which, in the face of the 
previous knowledge, could be subject-matter. 

Appeal from the decision of Farwell, J. ((1900) 
17 R. i\ C. 93) dismissed. 

Reavis r. Rylands Glass and Engineering 
[Co., La, (1901) 17 R. P. 0.704— C. A. 

82 . Application of ?ce7l-hwirn Instrument to 
Aew Purpose. ] — The patentee claimed “the 
construction of shore groynes in the manner 
described, by preparing braced uprights, inserting 
them in holes, fixing them by cement concrete, 
and finally screening the intermediate spaces by 
horizontal planks, or their equivalents, as set 
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forth, the structure taking the form shown on 
the annexed drawings.” 

Held — that the patentee liad merely used on 
the sea shore a fence made in a manner perfectly 
well known and apparently used on land ; that 
this was simply the application of a well-known 
instrument to a purpose with results which had 
never before been accomplished, and, therefore, 
was clearly not proper subject-matter for a 
patent. 

Decision of Buckley, J. ((1900) 17 R. P. C* 
255) affirmed. 

Case v. Cressy, (1901) 18 R. P. C. 419— C. A. 

83 . Utility .] — A patented combination of a 
strap and gaiter was new and useful ; new at the 
time of the grant because it had not been pre- 
viously commonly used, and the large sale which 
it had obtained was itself strong evidence of its 
usefulness. 

Held — that, as a matter of fact, there was no 
such evidence of invention as to make the com- 
bination of strap and gaiter the subject-matter 
of a valid patent, as the subject-matter of the 
patent required no exercise of the inventive 
faculty to produce it. 

Thompson v. American Braided Wire. Co. 
((1889) 6 R. P. C. 518 — H. L. (EJ.)) distinguished. 

Stohwasser and Winter r. Humphreys and 
[Crook, (1901) 18 R. P. C. 116— Bigham, J. 

84 . Action for Infringement — Combination of 
Old Parts — Sufficient Ingenuity — Anticipation — 
Subsidiary Claims — Injunction.'} — A very small 
alteration which is the result of experiment, or 
which is the result of a happy thought and works 
a complete revolution, may be good subject- 
matter. 

The plaintiffs were the registered proprietors 
of a patent granted in 1895 for an improved 
device for holding or retaining ladies’ hair. The 
patentee claimed (1) an improved device for 
holding and retaining ladies’ hair having pivot- 
ally connected toothed jaws for the insertion of 
the hair, and arms around which the hair is 
wound ; (2) in an improved device for holding 
and retaining ladies 1 hair the arrangement for 
holding the jaws closed, the characteristic 
features of such arrangement being that 1 * the 
wings arranged on the upper extremity of the 
said jaws were springy or elastic, so that they 
can be hooked into one another ,* (3) in the device 
described in claim (1), etc. 

The plaintiffs brought an action for injunctions 
to restrain the infringement of their patent and 
“passing off.” 

Held — that the injunction as to the passing 
off would be continued until the expiration of 
the patent. 

Held, also, that claims (2) and (3) were sub- 
sidiary and only appendant to the improved 
device in claim (1) : that the plaintiffs’ invention 
consisted in the combination of the binder as a 
means of making a secure foundation for the 
coiffure, with arms and wings, as a means of 
coiling or arranging the hair, so as to form a 
complete edifice, mid had the merit of ingenuity 



1119 


PATENTS AND INVENTIONS. 


1120 


Subj eet-Matt er — Conti n ued. 

and invention sufficient to support the claim for 
invention ; that there had been no anticipation ; 
and that the plaintiffs were entitled to an injunc- 
tion restraining infringement of their patent. 

Parker <fc Smith v. Batch well & Go. Lo. 

[(1901) 18 R. P. C. 299— Farwell, J’ 

85. Petition for Revocation — Patent valid 
except as to First, Claim— Conditional Revocation 
of Grant — Disclaimer of First Claim — Form, of 
Order.'] — The respondent was granted a patent 
for “ Improvements in cyclometers, revolution 
counters, or indicators.” No separate part of 
the invention, taken by itself, was claimed to be 
new ; each of the live claims was for a combina- 
tion. A petition was presented for revocation 
of the patent on the ground of want of novelty 
and subject-matter. 

Held — that the instrument did, in a neat and 
ingenious manner, accomplish the main object 
of the invention, and very completely fulfilled 
the requirements and objects of a cyclometer, 
and required the exercise of ingenuity to invent 
it ; that there was no question as to its utility ; 
that it was superior to any other cyclometer 
previously on the market ; that the invention 
was good subject-matter for a patent ; that the 
several claims were good and valid, except the 
first ; but that the first claim was bad on the 
ground of want of novelty, which depended upon 
the squaring of the hub, and the use of the spiing 
arms in the minor combination, the subject of 
the first claim ; and that the patent must be 
revoked, unless within three months, or such 
further time as the Court might allow, the 
patentee obtained leave to amend bis specifica- 
tion by disclaiming the first claim. 

Form of order in Deeleg v. Perlm ([1890] 
A. 0. 490 ; 65 L. J. Ch. 9i2 ; 75 L. T. 233 ; 13 
It. P. C. 581 — H, L. (E.) ) followed. 

In re Justice’s Patent, (1901) 18 R. P. 0. 241 

[-—Joyce, J. 

86. Petition for Revocation — Want if Novelty.] 
— In 1900 letters patent were granted to K. for 
u improvements in and connected with stencil 
sheets.” The object of the invention was : “ To 
provide the sheets with an indicating scale or 
scales, and with guide lines for enabling the 
user to determine the space available for the 
inscribing matter.” The objection of want of 
novelty was supported by a reference to Carter’s 
specification, 1896, which amounted merely to 
making out a margin, which a person might use 
or not use as he thought fit. K. numbered the 
lines, the effect of which was to save a person 
the trouble of counting the lines on the squares. 
A petition was presented for revocation of K.’s 
patent. 

Held — that in the difference, if any, between 
what was described in Carter and what was sold 
by Ellam before K.’s patent, and what was de- 
scribed in K., there was nothing whatever worth 
calling invention ; that there was no real novelty; 
and that the petitioner was entitled to succeed. 

In re Klaber’s Patent, (1902) 19 R. P. C. 174 

[ — Joyce, J. 


87. Application for Patent — “ Manner of New 
Manufacture ” — Within Statute of Monopolies — 
Alleged Invention— Patents, Designs and Trade 

Marks Act, 1883 (46 & 47 Yict. b. 57), ,9. 46.] 

The applicant applied for a patent for “ improve- 
ments in reply missives.” The alleged invention 
related to an envelope, postcard, or the like, with 
certain matter printed thereon, which would 
have enabled a certain system of business 
correspondence to be carried out. No claim 
was made for the system of correspondence, the 
claim being confined to the envelope or the like 
as “ a new article of manufacture. ' ' 

Held— that the alleged “ invention ” was not 
a “manner of new manufacture” within the 
Statute of Monopolies, but was a plan for the 
conduct of business in a particular way and did 
not satisfy the test imposed by sect. *46 of the 
Patents, Designs and Trade Marks Act, 1883. 

In re Johnson’s Application for a Patent, 
[(1902) 19 R. P. C. 56- Sir E. Carson, S.-G. 

88. Apgdication for Patent — “ Manner of New 
Manufacture” within Statute of Monopolies — 
Alleged Invention — Patents , Designs and Trade 
Marks Act, 1883 (46 & 47 Viet. e. 57), #. 46.]— 
A patent cannot be granted for a mere scheme 
or plan. The subject with reference to which a 
person must apply for a patent must be one 
which results in a material product of some sub- 
stantial character and not merely a printed 
sheet or its equivalent or a mere arrangement of 
words. 

The applicant applied for a patent for “an 
improved form of newspaper page, and of printed 
surfaces of a like kind.” His proposal was that 
a blank space, or blank spaces, should be left 
down the middle of or across the newspaper. 
The advantage of that was said to be the 
mechanical advantage that when a person folded 
his newspaper he would probably told it down 
the iniddle either way, and then he would not 
interfere with any printed matter and would be 
able to read the newspaper more easily and 
more comfortably. 

Held — that the application related to a manu- 
facture, that this particular alleged invention 
satisfied the test imposed by sect. 46 of the 
Patents, Designs and Trade Marks Act, 1883, 
and that at this stage the novelty or utility was 
not in question. 

In re Cooper’s Application for a Patent, 
[(1902) 19 R. P. C. 53- Sir R. Finlay, A.-G. 

89. Action for Infringement — Anticipation — 
Disconformity —Subject-matter — Development or 
Improvement.] — The plaintiff’s invention was 
for “ improvement in candlesticks,” and was a 
combination in one piece of an ordinary socket 
for a candle with a series of fangs which would 
act either as a save-all, hold the smaller end of 
the candle and admit air underneath, or as 
reducing or even possibly increasing the gauge of 
the candle which naturally fitted to the socket. 
The plaintiff added to the provisional specifica- 
tion small tits near where the nosszle was fitted, 
to overlap the same, and also to the drawing by 
the showing of a bulging continuous ring formed 
by the overlapping of the blank just where the 
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tangs ended and the socket began. The plaintiff 
brought an action against the defendant for 
infringement. The important defences were 
anticipation, disconformity and infringement. 

* Held — that there was no invention, for it was 
simply taking two things perfectly well known 
to the trade and fastening the one to the other ; 
and that, however, the final specification did not 
disconform with the provisional specification. 

Decision of Phillimore, J. ( (1901) 18 R. P. C. 
508) reversed in part and affirmed in part. 

Carter v. Leyson, (1902) 19 R. P. C. 473— 

[C. A. 

90. Action for Infringement — Invalidity .] — 
The plaintiff was the owner of a patent for an 
invention intended to increase the efficiency and 
certainty of “arc rupturing” devices by per- 
mitting them to be brought very close to the 
point where the arc may form. 

It was previously well known that such 
proximity was desirable, but that it increased 
the probability of the arc springing from the 
electrode to the magnet, and that the remedy for 
this defect was insulation. 

The plaintiff’s invention consisted of “ a shield 
of insulating material located between the sur- 
faces of the electrodes and adjacent conducting 
surfaces, &c.”. 

Held — that there was no invention in direct- 
ing the use of an insulator. 

British Thomson-Houston Co., Ld. v. Man- 
chester Corporation, (1903) 20 R. P. C. 

461 — Buckley, J. 

91. Action for Infringement — Claim for a 1 
Product— Claim for a Process.] — Letters patent 
were granted for a “New or improved manu- 
facture of covered whalebone.” The claim was 
for “ the manufacture of new material, strips of 
natural whalebone covered or braided with 
threads of fibrous material applied substantially 
in the manner and by the means hereinbefore 
described with reference to and shown in the 
drawings.” The mechanism employed might be 
“ of any of the well-known types heretofore used 
in braiding machines.” 

Held — that this was a claim for a process and 
not for a product ; that it was a claim to some- 
thing which was known before ; and that it was 
simply the application of a known machine in 
such a manner that a certain number of threads 
interlace, and a certain number of threads form 
the selvage ; that the patentee had not indicated 
the real essence of his invention, viz., the num- 
ber of heads and spindles required to produce 
the result according as different numbers of 
strips were used, and that the patent was 
invalid. 

Decision of Buckley, J. (19 R. P. 0. 205) 
affirmed. 

Kopp r. Rosen Wald Brothers, (1903) 20 
[ R. P. O. 205 — Buckley, J. 

92. Action for Infringement — Boldins — 
Per rules for — Want of Utility — Prior User — Ah 
Evidence of Infringement]— The owner of a 

B.£>. — VOL. II. 


patent for a new method of fastening a ferrule 
on to the end of a bobbin used in spinning, 
brought an action against the defendants for 
infringement. The invention consisted of a 
ferrule with a lip folded over, which could (so it 
was claimed) be forced into the wood of the 
bobbin in order to hold the ferrule firm without 
any necessity for first grooving the wood. Some- 
what similar ferrules requiring a prepared groove 
were previously known. 

The C. A. (reversing Bruce, J.) held that, 
having regard to the prior specifications and pre- 
vious knowledge, there was no invention and no 
subject-matter for letters patent. On further 
appeal, 

Held — that there was no invention and no 
utility, for the inventor had never used the 
invention described in the specification ; and 
further that there had been no infringement, for 
no one else had used it. 

Semble , “utility” means having commercial 
existence as a process of manufacture. 

Decision of C. A. affirmed. 

Wilson Bros.’ Bobbin Co., Ld. v. Wilson & 
[Co. (Barnsley), Ld., (1903) 20 R. P. C. 1 

— H. L. (E.). 

93. Action for Infringement — Bust Separator 
— Subject-matter — Disconformity — Utility — One 
of two Patents Abandoned — Costs.] — The plaintiff 
was the owner of two patents for a contrivance 
for separating dust from hay, straw and other, 
fibrous materials. The defendant set up want of 
, utility, disconformity, and want of subject- 
matter, placing special reliance on a previous 
specification of L. for purifying air from dust. 

Held — that the plaintiff’s first patent was 
not merely an invention to improve the mechani- 
cal means and arrangement adopted by L. ; and 
that there was therefore a good subject-matter 
for the invention as being one to produce a new 
result and by new means. 

Proctor v. Bennis ((1887) 36 Ch, D. 741) 
followed. 

Held, also, that the nature of the invention 
was fairly described in the provisional specifica- 
tion. 

The plaintiff, having abandoned one patent 
was ordered to pay the costs so far as they were 
increased by the inclusion of that patent. 
Sutcliffe o. Abbott, (1903) 20 R. P. 0. 50 — 

[Buckley, J, 

94. Class Envelope for Electric Arc Lamps — 
She of Envelope.] — An invention for a small 
glass envelope for. electric arc lamps with a 
closely, fitting opening at the top, the object of 
the invention being to prolong the life of the 
carbon, is a good subject-matter for a patent, 
though enclosing envelopes for electric arc lamps 
were known before, inasmuch as the small 
envelope so made did prolong the life of the 
carbnu, thus giving a new method of producing 
I a result until then incapable of attainment. 
Jandus Arc Lamp and Electric Co., Ld. r. 
[Arc Lamps, Ld., (1905) 21 T. L. R. 8U8~ 

Kekewich, J. 

And see Nus, 13 and 18, supra. 
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(2) Combination. 

95. Validity — Xu reify. ] — In 1885, .Letters 
Patent were granted to A. for “ The use 
of earthenware pipes in place of brickwork or 
other material in the formation of self-flushing 
water closets.'” The claim (as amended) was for 
k< The use of pipes of the above form, constructed 
of earthenware to form, as hereabove stated and 
described, a direct communication of the water 
closet seat with the main drain.” The patentee 
brought an action for infringement, in which the 
defendants alleged (infer alia) non-infringement, 
want of subject-matter, and want of novelty. 
The plaintiff alleged that his invention consisted 
in a combination of pipes performing a function 
not performed by the parts separately. Held, at 
the trial, that the claim was for the use of the 
pipes in combination, that it was useful, but 
that the patent was invalid for want, of subject- 
matter, since the combination performed no 
function not performed by the parts separately, 
which functions so performed were not novel, 
ami that, even if this were not so. the combination 
was not novel. The action was dismissed, with 
costs. The plaintiff appealed. The appeal was 
dismissed, with costs. 

Allion r. Oaths and Green, Ld., (Imps) 
[15 it. L\ 0. 741 — 0. A. 

96. Inf ri nyement. ] ~Tn 1895 a patent was 
granted for “ Improvements in or connected with 
eases or covers tor the chains or gear of veloci- 
pedes.” In 1897 a company, in whom the patent, 
had become vested, commenced an action for 
infringement of the same. At. the trial, the 
only question substantially contested was that 
of infringement. The patentees’ first claim 
(which was one of those alleged to be infringed) 
was for “ A case or cover for the chain or gear 
of velocipedes, composed of a frame, covering 
the inner part of the chain gear, mounted on the 
bottom stay tube, and having upper and lower 
longitudinal guides in combination with an 
outer case or cover divided transversely, and 
adapted to take into and slide endwise upon such 
fixed guides, to cover the outer parts of the gear, 
all substantially as and for the purposes herein 
set forth.” The defendants’ gear case consisted 
also of two parts — one a frame almost identical 
with the frame described in the specification, and 
the other part- consisting of a cover divided into 
parts, but divided longitudinally and not trans- 
versely. In attaching this cover to the frame 
there was a certain amount of sliding along the 
grooves on the short vertical edges of the frame. 
Gear cases in parts were old, but not gear cases 
which could he removed from the velocipede with- 
out disturbing any of the parts of the velocipede. 

Held— that the defendants had taken the 
plaintiffs’ frame and had also in substance taken 
the plaintiffs’ cover, and had consequently 
infringed their combination. The plaintiffs were 
granted the usual relief, but execution, except 
as regards tlic injunction, was stayed in the 
event of an appeal within a fortnight. 

Presto Gear Case and Components Co., 


97. (bmhi nation of Old Mu ter la lx — I) { ff'e rent 
65 mtrl ra n ees — Me eh a n i ea l A p plla nee. s* — Meek a n l - 
cal Equivalent. s\] — When there is a real and 
substantial difference between the mechanical 
contrivances, which are mere combinations of 
old materials, the first, person who contrives one 
cannot exclude all the rest of the world from 
making another and a different kind of contriv- 
ance, although the object of both may be to 
attain the same end. 

If there is a difference between the mechanical 
appliances which are made use of, they cannot be 
treated as if they were mechanical equivalents, 
and so establish a patent against all the worfd, 
by applying different mechanical processes to 
get the same result. 

Brooks r. LAMPLUGH, (1899) Hi 11. P. C. 41— 

[U. L. (E.). 

And see No. 72, x at pm. 

98. Improvements — Combination of Materials 
and’ A j) pa ra t us — Specification — him itution of 
Claim — Distinction between. New and Old — 
Invalidity.’] — Any machine protected by a 
patent is susceptible of improvements, and such 
improvements, if in other respects conforming to 
the Patent Law, may be protected themselves, 
but they can only be made use of by the licence 
of the proprietor wl;o is in command of the 
master patent. 

A man cannot, introduce some variation or 
improvement, whether patentable or not, into a 
known apparatus or machine, and then claim as 
his invention the whole apparatus. Where 
there is an almost complete absence of novelty 
in the parts, and an almost complete identity in 
the manner of arrangement and of operation, it 
is especially necessary to insist upon the condition 
of the Patent Law, that the patentee must 
describe and ascertain his invention with such 
certainty as not to deter the public from using 
what is * old, by purporting to include if in the 
claim for the monopoly. 

The respondent’s case was held to fail because 
his specification for a combination of materials 
and apparatus, the main parts of which were 
known before, did not ascertain or describe his 
invention as an apparatus known and in pre- 
vious use, and limit the claim so as to cover only 
the real addition to knowledge which his 
specification disclosed. 

Foxmell v. Bostoeh ([1864] 4 De Gex, J, & S. 
298) and Harrison v. Andcrston Foundry Co., 
((1876) 1 App. Cas, 574) followed. 

Kynoch & Go., Ld. r. Webb, (1900) 17 K. P. C. 

[100— H. L. (Ir.), 

99. Mechanical Equivalents — New Desalt — 
Infringement A]-- A patent was grau ted for an 
apparatus for the production of artificial stone, 
consisting of a closed chamber within which 
moulds or boxes charged with a mixture of 
caustic lime and sand are subject to high pres- 
sure steam, the moulds being so placed together 
that they offer each other mutual support to 
withstand the bulging strain produced by the 
expansion of the/ lime in slaking, while the 
strain transmitted tit the outermost surfaces is 


[Ld. r. Simplex Gear Case Go., Ld., (1898) 

15 It. P, G. 685 — Stirling, J. [ effectually resisted in one direction by circular 
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rings, and in the other direction by stay bolts. 
It was not disputed that the patent was for an 
apparatus and not a process.* 

An apparatus in which no circular rings or 
stay bolts were used, and where no means were 
employed for resisting- the pressure exerted on the 
four vertical sides of each mould, but in which a 
combination of four vertical rods and vertical tie 
rods constituted the mechanical equivalent of 
the casing, is not an infringement on the ground 
indicated in Praetor v. Dennis ((1887) 36 Ch. D. 
7tC), viz., that the combination described pro- 
duced a new result, and that the machine was 
one in which the substance and essence of the 
patented combination was used. 

In the patent the bottom and side plates of 
the system of moulding boxes were held together 
by plates forming the common ends of the 
systtm secured by rails or ties. 

The defendant used separate ends and sides, 
to which the bottom and side plates were 
separately attached by numerous pins and 
collars. 

Held — no infringement. 

Peters v. The Owen Stone Co., Ld., (1900) 
[17 R. P. C. 80— Stirling, J. 

100. Action far Infringement — Mere Idea or 
Principle — Object s aimed at — Casts.] — The 
plaintiffs sought an injunction to restrain an 
infringement of their patent for improvements 
in electricity meters, parts of which improvements 
were applicable to dynamo electric generators 
and motors. The defence was a denial of the 
infringement and invalidity of the patent. The 
claim had been held by Mr. Justice Wills to be 
one for a combination of a number of appliances 
for the purpose of producing a new result, or 
for the purpose of producing an old result by 
new means. 

Held — that the appliances combined might 
be either new or old, or partly new and partly 
Old, and that the patent, if aptly framed, might J 
effectually claim protection for such of the 
appliances as were novel as subordinate integers 
in addition to the invention contained in the 
combination and protected by the patent. 

Held, also, that it is well settled that a 
mere idea or principle cannot be the subject - 1 
matter of a patent ; there must be some concrete 
form to which the principle is applied, and that 
concrete form must be defined and limited, for 
if the claim is in general terms for every mode 
of carrying the principle into effect, it becomes 
a claim to the principle itself, and therefore 
fails. 

Held, also,, that the objects ‘aimed at by the 
plaintiffs and defendants differed in this respect. 
Both made a meter, but the plaintiffs’ was a 
current meter — the defendants’ was an energy 
meter. The plaintiffs’ meter measured currents 
only, and was incapable of measuring anything 
else. The defendants’ met er measured energy, />., 
both the pressure and the quantity. The defen- 
dants’ meter worked with alternating currents 
and the plaintiffs’ meter would not : that, there- 
fore, the object aimed at and attained by the 


defendants’ meter was both more extensive and 
more practically useful than that attained by 
the plaintiffs’, and that the plaintiffs had failed 
to show any infringement of their patent. 

Costs were given on higher scale. 

Chamberlain and Hookham, Ld. r, Brad- 
ford Corporation, (1900) 17 R. P. C. 493 

— Farwell, J. 

101. Old Parts — Anticipation — Invention — 
Casts.] — No patent can be taken out for a com- 
bination which simply consists in placing to- 
gether machines or parts of machines which have 
been anticipated by earlier patents. 

A patent was applied for for tL Improvements 
in movable partitions for dividing schoolrooms, 
lecture halls, and other buildings,” made up of 
shutters running on rollers. 

Held — that there was no invention in putting 
matters or parts together in a combination where 
they were each only applied to what had been 
their original object in connection with the 
I shutters ; that the features of the applicant’s 
construction had, broadly speaking, been antici- 
pated by earlier patents ; and that no costs 
should be given, as it was a very fair case to try. 

In re Bridge’s Application for a Patent, 
[(1901) 18 R. P. C. 257— Sir E. Carson, S.-G. 

103. Action for Infringe me)d — More effective 
than Methods previously used — Defendant tailing 
Elements of, but not the whole Combination ^ ] — 
Where the patent is for a combination as a whole, 
a defendant does not infringe if he takes one 
element by itself, or if he takes two elements by 
themselves, provided the third essential element 
is not embraced within the ambit of the patent 
fairly construed. 

Letters patent were granted to the plaintiff 
for the invention of “a horizontal sifting 
machine with circular-shaped sieves.” The 
class of machine was one in which the sub- 
stance to be sifted was delivered by a shoot 
at the centre. The first step in the process, after 
the delivery at the centre of the machine, was 
to transfer the material which was deposited to 
the circumference of the circular sieve, which 
was to operate. Having arrived there it dropped 
on the sieve. The sieve was worked by a rotary 
motion, i.e., a motion in which each part of the 
sieve described a circle of a certain size. The 
sieves were horizontal and circular, and the 
material when it arrived upon them wat trans- 
ferred from the circumference to the centre 
without the interposition of any obstacles, and 
without being knocked about or disturbed in any 
way. The under surfaces of the sieves were kept 
clean by means of rotating arms provided with 
brushes and fastened to the inner walls of the 
sieves. The material fed by the shoot fell on the 
cone-shaped surfaces placed above each sieve, and 
glided from there over the edges into the sieves. 
The defendants in their sifting machine, resem- 
bling the plaintiffs’, did not use a cone-shaped 
surface, hut a plain surface, wit h Haggenmacher’s 
j slats or liars upon it, which also transferred the 
! material from the centre to the circumference ; 
: they also used brushes, but on arms fastened to 

36 2 
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a ring a little leas in diameter than that of the I 
outer walls of the sieves, and were at an angle 
and not radial. 

Held — that the substitution of the fiat plate 
with slats for the cone was a more known 
mechanical equivalent ; that the n on-radial 
arms were not a mechanical equivalent for radial 
arms ; that the patentee had claimed the com- 
bination and not the individual elements of the 
combination ; and that the defendants had not 
infringed. 

Bunge r. Higginbottom & Co., Ld., (1902) 
[19 It. P. C. 187 — Ci A. 

104. Action for Infringement — Dimb-hdl; s\] — 
The plaintiffs were the owners of a patent for 
improvements in dumb-bells, divided longitudi- 
nally into two parts with springs between them. 
.The provisional speci Heat, ion mentioned com- 
pressed air springs, but the complete specification 
did not ; it, however, mentioned resilient means 
of expansion generally. 

Held — that,, in view of the existing state of 
knowledge at the time, the plaintiffs’ patent 
could not be regarded as a “ master patent ” ; 
that the patentee, having omitted air springs 
from his complete specification, presumably did 
not intend to claim for them, and that therefore 
the plaintiffs could not complain of the defen- 
dants* dumb-bells, the parts of which were 
separated by inflated indiarubber balls. 

Decision of Byrne, J. ((1904)21 E. P. C. 38) 
affirmed. 

fclANDOW AND 0 th EBB V. vSZALAY, (1904) 21 
[lb P. Cl 333 — C. A. 

105. Action for Infringement — Defendant* 
manufacturing one Comjnment Part — Intention 
— No Infringement] — The plaintiffs were the 
owners of letters patent for a “combination,” 
the well-known bicycle tyre. 

The defendants made covers capable of being 
used as one component part of such combination. 
Such covers were sold mainly for export, and to 
the persons holding licences from the plaintiffs ; 
some, however, were sold to non -licensees ; they 
could, in fact, be used for other purposes than as 
part of the plaintiffs’ combination, and the 
defendants did not invite purchasers to infringe 
it. 

Held — that by making one component part 
of the combination the defendants had not 
infringed the plaintiffs’ patent. 

Held, also, that the intention with which 
they made and sold the covers was not in fact 
material. 

United Telephone Co. v. Date ( (1884) 25 Ch. 
D. 778; 53 L. J, Ch. 295 — Pearson, J.) and 
limes v. Short ((1898) 15 E. P. C. 449, 
No, 111, infra) distinguished. 

Townsend v. Jlairorth ((1875) 12 Ch. IX 831 n. : 
48 Xj. J, Ch. 770 n. — Jesscl, M.K.) and Sghen 
v. Howarth ( (1879) 12 Ch. D. 82(5 ; 48 L. J. Ch 
789 ; 41 L. T. 79 — Pry, J.) followed. 

Decision of Eady, J. ([1904] 1 Ch. 104 ; 73 
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L. J. Ch. 227 ; 52 W. E. 189 ; 20 T. L. E. 85 ; 

21 E. P. C. 53) affirmed. 

Dunlop Pneumatic Tyiie Co., Ld. r. David 
[Moseley & Sons, Ld., [1904] 1 Ch. 012; 

73 L. J. Ch. 417 ; 52 W. IL 454 ; 91 L. T. 40 ; 

20 T. L. E. 314 ; 21 E. P. C. 274—0. A. 

106. Validity — Combination of two old 
Mach Incx — 11 'ant of In rent I an.] 

Held— that a patent for the combination of 
two well-known printing machines, erected end 
on with a space between them, and a single or 
double longitudinal folding machine placcd«in 
the space for folding the paper web or webs and 
passing the same on to any other machine, 
either for transverse folding, cutting, or delivery, 
or any two or all three of these operations or 
processes, was not a valid patent, upon the 
ground that such an arrangement, having regard 
to the state of knowledge at the time, required 
no substantial exercise of invention, and did not 
furnish sufficient subject-matter for a patent ; 
arivl also upon the ground that it was not new. 

Decision of Joyce, J. ((190(5) 22 T. L. E. 453 ; 
23 IL P. O. 417) affirmed. 

The Northern Press and Engineering Co., 
[Ld. and Annand r. Hoe & Co., (190(5) 22 
T. L. E. 723 ; 23 IL P. C. 613— 0. A. 

107. Infringement — Fitting new Component 
Part — Jtepalr of Patented Article.] — A patent 
was granted to the plaintiffs for a metal rim of 
new shape to hold a solid rubber tyre for vehicle 
wheels, and also in combination with a tyre to 
fft. No claim was made to the lyre except in 
combination with the rim. 

The defendants, who were rubber manufac- 
turers, supplied a new rubber tyre and inserted 
it. in an old rim manufactured by the plaintiffs 
under their patent, which was as good as new, 
to replace the old tyre, which was worn out. 
The tyre was inserted in the rim by the use of 
machinery which was old, and by which all solid 
tyres of ‘the kind were placed in metal rims. 
This was done bona Jide by way of repair. I nan 
action for infringement of the patent : — 

Held by Eady r J. (assuming the validity of 
the patent)— that, as the real claim was for a 
metal rim of a particular shape to receive a 
rubber tyre, this was a fair repair not amounting 
to reconstruction or to a new article, and there 
was no infringement. 

Held, however, by the C. A., whilst ex- 
pressing no opin ion upon the above point, that 
the patent was invalid on the ground of insuffi- 
ciency of specification. 

Decision of Eady, J. ([1905] 1 Ch. 451 ; 74 
L. J. Ch. 315 ; 53 W. IL 34(5 ; 92 L. T. 504 ; 21 
T. L. K, 283 ; 22 IL P. O, 257) affirmed on other 
grounds. 

Decision of C. A. ([1900] 1 Ch. 252 ; 75 L. J. 
Ch. 233; 94 L. T. 183; 22 T. L. U. 240; 23 
IL P. C. 132) affirmed. 

Sirdar Rubber Co., Ld. r. Wa lung ton, 
[Weston & Co., (1907) 97 L. T. 113; 24 
; E. P. C. 539 — H 1,. (E.). 

See aho Nos. 21, 84, mpra. 
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IV. ANTICIPATION : PRIOR USE OR PRIOR 
PUBLICATION. 

108. Manufacture of an Alloy — Petition fur 
Revocation — Same Alloy sold before date of 
Patent — Issue whether Composition of last - 
mentioned Alloy could hare been then ascertained 
by Chemical Analysis .] — In 1890 a patent was 
granted to M. for the manufacture of an alloy 
from certain metals, including bismuth, in the 
proportions stated, in the specification, and for 
the use of sal ammoniac as part of the process. 
M., who was an American citizen, was trustee of 
the patent for an American company or com- 
panies. H. presented a petition for revocation 
of this patent. After the petition had been 
several times before the Couit, it was established, 
to the satisfaction of the judge, that the patented 
alloy had been sold in England before the date 
of the patent. The American companies were 
then desirous of intervening, and of raising the 
further point that the said sales of the patented 
alloy before the date of the patent were not a 
prior publication of the invention, because at the 
dates of the sales a competent chemist, analysing 
the alLoy, could not have discovered the presence 
of bismuth, bismuth being alleged to be the 
important ingredient in the alloy. This point 
was tried before the judge separately, with oral 
evidence. 

Held — that if reasonable care and reasonable 
skill were used by analysts before the date of the 
patent, the constituents and the proper propor- 
tions of the constituents of the alloy sold could 
have been ascertained, and therefore the patent 
was anticipated, and an order for revocation was 
made ; but the registration of the order was 
suspended, pending an appeal. 

The respondents appealed, but subsequently 
applied to the Court of Appeal for leave to with- 
draw the appeal. The petitioner thereupon asked 
that the appeal might be dismissed with costs, ^ 
and this was done. 

In he Miller's Patent, (1898) 15 R. P.C.205 

— [C.A. 

109. Validity — Subject-matter.’] — This was an 
action for the infringement of a patent for a 
particular form of electric arc lamp, in which an 
enamelled disc was placed immediately above 
the arc in order to serve as a reflector. The 
defendant denied infringement, and alleged that 
the patent was invalid, as the invention had 
been anticipated by prior user, and there was 
not sufficient subject-matter to support a patent. 

Held — that the plaintiffs’ invention was 
anticipated, and the patent was invalid for 
want of subject-matter, and the action was 
dismissed, with costs. 

Helios E lectricitats Aktien-gesellsch apt 
[r. BKAVLIK, (1898) 15 R, P. C. 523— 
Bigham, J. 

■ 110. Validity — Construction — Invention — 

Patent held Invalid— Action and Appeal both 
dismissed.] — In 1892 a patent .was granted to I). 
for “Improvements in hollow rivets and studs, 
and in the process of riveting, which improve- 
ments are applicable to braces . . . and oth 


like articles.” The first claim of D.’s patent 
was as follows : — k< Making hollow rivets and 
studs of a tubular shank closed at one end and 
flanged at the open end, the said hollow shank 
at and near the closed end being of less diameter 
than the part at or near the open end, the parts 
of the shank of different diameters passing into 
one another preferably by a conical shoulder, 
and the use with hollow rivets and studs of this 
construction of ring-like plates or eyes, either 
detached or formed in. the articles with which 
the rivets or studs are to be used substantially 
as hereinbefore described and illustrated in 
Figures 1 to 24, both inclusive of the accompany- 
ing drawings.” In 1896 D. commenced an 
action for infringement against K., who denied 
infringement, subject-matter, and novelty, 
alleging prior user by P., himself, and others, 
and prior publication by prior patents of himself 
and others. It appeared that hollow rivets 
having the closed top but without the shoulder 
were old, and that hollow eyelets with the 
shoulder with an open top were old. 

Held — at the trial, that the first claim was a 
combination claim for the use, with the rivets 
described, of the ring-like plates, and that there 
was, having regard to what had been done 
before, no novelty or invention, for the defen- 
dant had, prior to the patent, made rivets only 
differing from D.’s in not having closed ends 
and giving substantially the same result, and 
the washer was old. The action was therefore 
dismissed. D. appealed. 

Held, on appeal, that D., by his specification, 
claimed the rivet or stud separately as well as in 
combination with the discs or plates, and that 
the stud was anticipated, the exact thing having 
been made and used by P. as a button prior to 
the patent, and ( semble , per Lindley, M.E.) that 
the separate claim for the stud was also invalid 
by reason of the prior manufacture by K. of 
studs similar to D.’s, except that they had open 
ends instead of closed ones. 

Dowler v . Keeling, (1898) 15 E. P. C. 214 ; 

[14 T. L. E. 257—0. A. 

111. Infringement — Infringement denied — 
Sale of Article to be used in Infringement of a 
Patent.] — A patentee of an invention for using 
zinc powder to prevent corrosion in steam 
boilers appointed S. his agent. S. sold zinc 
powder, with printed directions for use headed 
“ Innes’ Patent Metallic Zinc.” Subsequently 
the agency was determined, but S. continued to 
sell zinc powder with the same directions, except 
that the words “ Innes’ Patent” were struck 
through in red ink. The patentee brought an 
action against S. for infringement, S. denied 
infringement, and alleged that the patent had 
been anticipated and was invalid. 

Held — that the patent had not been antici- 
pated, and that S. had infringed, and an injunc- 
tion was granted to restrain S. from selling 
powdered zinc with an invitation to his pur- 
chasers to use it so as to infringe the patent. 

Townsend v. Hawarth , (1875) reported 12 
Oh. D. 831. 

Innes v. Short, (1898) 15 E. P. C. 449 ; 14 
[T. L, E, 492— Bigham, J. 
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112, Action for Infringement — Validity — 
Infringement — Appeal to House of Lords dis- 
missed.'] — A company, the owners of a patent 
for “Improvements in tyres or rims for cycles 
and other vehicles, ” brought an action for in- 
fringement. The complete specification claimed, 
first, the combination of a grooved rim or metal 
tyre and an arched tyre of india-rubber or other 
flexible material held in the groove by the 
pressure of an inflated tube within the arch 
which forces its edges against the sides of the 
groove substantially as described. In the body 
of the specification the tube was described as of 
cloth and india-rubber. The defendants denied 
infringement, and alleged the invalidity of the 
plaintiffs* patent on grounds of anticipation and 
prior grant. The alleged infringement had the 
inner tube of pure india-rubber, and differed 
also from the tyre shown in the specification in 
the bending and adjustment of the edges of the 
metal rim, these presenting approximately the 
formation of a hook. It was held, at the trial, 
that the patent was valid and had been in- 
fringed, and an injunction and an inquiry as to 
damages were granted, and this decision was 
upheld by the Court of Appeal. The defendants 
appealed to the House of Lords. 

Hkld — that the first claim was for the 
method shown in the specification, and any 
method substantially the same of connecting 
the outer cover with the rim so that the ends of 
t he cover are gripped ; that an inner tube of 
cloth and imdia-rubber was not of the essence of 
the invention ; and that the patent was valid 
and had been infringed. 

Appeal dismissed, with costs. 

Goemully and Jeffery Manufacturing Co. 
[>. North British Rubber Co., Ld., (181)8) 
15 It, 1\ 0. 2 45 ; 14 T. L. R. 885— H. L. (K.). 

113. Actum for Infringement — T r a lidity — Dis- 
co nf or mi ty — Patent held to be Anticipated and 
not to he Infringed — Action Dismissed — Higher 
Scale ( h.vAv. j — In 1887, a patent was granted for 
“ I in pro vements in the manufacture of explosives.” 
According to the provisional, specification, the 
invention consisted “in the employment of a 
nitrated body such as nitrated woody matter or 
fibre which is dissolved in a solvent such as ether 
and then dried and reduced to powder.”. In the 
complete specification, the patentee claimed, 
first, “The manufacture of an explosive suited 
for use in small arms or ordnance by taking 
vegetable fibres, woody matters, cellulose or the 
like . . . and nitrating them and then com- 
pletely dissolving them in acetic ether or acetone, 
or like solvents of equal strength, until they 
assume a gelatinous plastic consistency, and 
forming the mass into suitable shapes, and drying 
or allowing to dry or distilling off the solvent 
from the mass, and finally, when required, reduc- 
ing the product to a powder or granular or other 
required form, with or without the use there- 
with of an oxygen yielding substance, or both an 
oxygen yielding substance and a hydro-carbon 
ah substantially as herein before described.” H., 
in whom the patent had become vested, brought 


an action for infringement thereof against the 
S. Company, who alleged want of novelty, want 
of subject-matter, insufficiency, disconformity, 
anticipation by ( inter alia ) publication of W.’s 
German patent. The defendants, in their maim, 
fact ure of powder, treated nitre-cellulose with 
acetone, but they alleged that the greater part of 
the fibre was not dissolved. The evidence 
showed that it was known at the date of the 
patent that nitre-cellulose could be dissolved by 
the substances named by the patentee; that the 
solvents were of two classes - one, which included 
acetone, dissolving both trinitro-ccllulosc and 
dinitro-cellulo.se, and the other, which included 
ether-alcohol, dissolving dinitro-eellulosc only ; 
that the result of solution was to reduce nitro- 
cellulose to an amorphous condition, although 
chemically unchanged, aiul that the solvent could 
be evaporated off. W.’s patent described the 
manufacture of cartridge cases out of an 
explosive material obtained by adding chlorate 
of potash to guncotton, drying* and pouring such 
a quantity of collodion thereon until the satura- 
tion effected a dissolution of the cotton, and a 
gelatinous mass was produced. 

Held — that it was an essential feature of the 
invention that there should be complete dissolu- 
tion of the fi 1 >ro < >f the i i i t.r< >-eell ulose ; t hat, t he 
provisional specification included both classes of 
uitro-cel lu lose ami both classes of solvents, and 
that there was no disconformity or insufficiency 
of description ; that on the above-mentioned 
construction of the patent it. was not shown to 
be anticipated, except by W.’s patent, but was 
anticipated by that ; and that the defendants 
had not infringed, since in their powder the fibre 
remained undissolved to a considerable extent. 
The action was therefore dismissed, with costs on 
the higher scale. 

H F IDEM ANN r. SMOKELESS POWDER Co., Ld., 
[1898] 15 It. 1\ C. 305—Jeune, P. 

114. Action for Infringement — Prior Omni — 
Subject-matter — Utility— Plea dings.] — On J une 
1st, 1892, a patent for an improvement in 
electrical insulating sheets was granted to W, 
On the following day a patent for a similar 
invention was granted to I). The M. Company, 
as proprietors, brought an action for infringe- 
ment of both patents against the K. company, 
but subsequently dropped the claim in respect of 
W.’s patent. The defendants denied infringe- 
ment of l).*s patent, and alleged that it was 
invalid on the following among other grounds : 
Prior grant to W. in his patent, anticipations by 
S. ainlT., and prior users of the invention. The 
plaintiffs, by their reply, denied the prior grant 
to W., and alleged that W.’s patent was invalid 
by reasons of the matters stated in the defendants’ 
original particulars of objections. The defen- 
dants rejoined that even if W.’s patent had been 
anticipated, that was no defence to the plea of 
prior grant. It was admitted at the trial 
that the specification of S. and T. anticipated 
W.’s patent. 

Held — that as 8. and T. anticipated W., TVs 
patent was not invalid on the ground of a prior 
grant to W, ; but if so, then D.’s patent was 
anticipated by S, and T., and also certain prior 
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users of the invention were proved. On these 
grounds judgment was given for the defendants, 
and a certificate as to some of their particulars 
of objections. 

Mica Insulator Co. r. The Electrical Co., 
[Ld., (1898) 15 R. P. C. 489 — Kekewich, J. 

115. Disconformity — New Element. ] — Where 
it is a question of construction of the provisional 
document and a question of construction of the 
. complete document, and a comparison of the one 

with the other, the surrounding circumstances, 
the subject-matter, and so on, are to betaken 
into consideration by the Court ; and the Court 
must be instructed as to the history. The prior 
knowledge of an invention to avoid a patent 
must be knowledge equal to that required to be 
given by a specification, namely, such knowledge 
as will enable the public to perceive the very 
discovery, and to carry the invention into practical 
use. The invention must be shown to have been 
before made known. Whatever is assented to, 
the invention must be read out of the prior 
publication. 

Pneumatic Tyre Co., Ld. v. Leicester 

[Pneumatic Tyre and Automatic Valve 

Co., (1899) 15 E. P. C. 50— C. A. See also 
16 E. P. C. 531— H. L. (E.). 

A nd see No. 51, supra. 

116. User merely for Experiment — User for 
Purposes of Easiness and Profit. ] — When a 
patentee supplies a patented article in such away 
and to such an extent that he cannot recall the 
patented article — that he cannot impose any 
obligation of secrecy — it becomes impossible for 
the inventor subsequently to take out letters 
patent. 

In re Newall and Elliott ( (1858) 4 0. B. (n.s.) 
269 ; 27 L. J. C. P. 337 ; 4 Jut. (N.S.) 502) 
distinguished. 

Hoe & Co. r. Foster & Sons, (1899) 16 E. P. C. 

[33-0. A. 

117. Interpretation of Specification already 
determined' by Decisions — Costs — Three Counsel 
— Scientific Evidence — Costs on Higher Scaled ] — 
The plaintiffs brought an action on the well- 
known Welch patent for “improvements in 
rubber tyres and metal rims or felloes of wheels 
for cycles and other light vehicles,” and claimed 
an injunction against infringement and the usual 
consequential relief. The defendants denied 
infringement, and said, “ If the said letters 
patent are capable of such a construction as 
would cause the pneumatic tyres and parts com- 
plained of, or any of them, to be infringements 
thereof, the defendants will contend that the 
said letters patent are invalid on the grounds 
stated in the particulars of objection.” 

II eld — that the true construction of the W elch 
specification had been determined in numerous 
decisions, including two in the Appeal Court 
and one in the House of Lords, and there was no 
want of novelty. 


Held, also, that the defendants’ tyre was no 
infringement of Welch’s patent, for the follow- 
ing reasons : — First, that the defendants’ tyre 
was held on, not by the brute resistance of an 
inelastic core on either side of the convexity, 
but by the resilient play of counteracting pneu- 
matic forces ; and, secondly, even if the hoop of 
wire was inelastic in use, the inextensibility 
resided not in the edge but in the tyre as a 
whole, including the tread, which lay not on 
either side of, but above the convexity. 

If it is essentially necessary for the purpose of 
doing justice three counsel should be employed, 
■i.e. y where a reasonable and prudent man. acting 
with ordinary prudence, would not venture to 
come into Court without three counsel. 

If scientific evidence is really wanted, costs on 
the higher scale will be allowed. 

Dunlop Pneumatic Tyre Co., Ld. v. Wap- 

[share Tube Co., Ld., (1899) 17 R. P. C.433 

— Buckley, J. 

119. Interpretation of Specification.] — On the 
face of the specification the Court came to the 
conclusion that the patentee claimed as against 
the public to include, as within the ambit of his 
invention, a claim to a motor in which the field 
magnet was centred or sleeved on the driving 
axle, its armature supported directly upon the 
said field magnet, and having a shaft separate 
from the driving axle, and gearing communicating 
motion from the armature shaft to the driving 
axle, whether supported by springs or not. 

The plaintiffs brought an action for infringe- 
ment, and the sole defence of the tramways com- 
pany was that the patent was void, because the 
patentee had made his own invention void, and 
that he had done so by reason of having claimed 
in claim 1 something which was really not new. 

Held — that the patent had been anticipated 
by the publication at the Patent Office Library 
of the drawing and claims set out in the Official 
Gazette of the U.S. A. Patent Office of an American 
specification. 

Claims for subordinate integers considered. 

Plimpton v. Spiller ((1877) C> Ch. D. 412 ; 47 
L. J. Ch. 211—C. A.) discussed. 

Decision of Cozens-Hardy, J. (1G E. P. C. 631) 
affirmed. 

Electric Construction Co., Ld. v. Imperial 

[Tramways Co., Ld., (1900) 17 E. P. 0.^537 

120. Action for Infringement— New Apparatus 
for Old Process— Process rendered a Success — 
Interpretation of Claim — Paper Anticipation .] — 
In interpreting a claim the patentees must be 
given the benefit, as well as bo subjected to the 
disadvantage, of the common knowledge at the 
time when they published the specification. 

The plaintiffs’ claim was : “ tn an electrolytic 
tank furnished with anodes, the use of a per- 
forated, revolving, horizontal drum cylinder or 
the like, to contain the articles to be plated, the 
said articles being brought into the effective 
electric circuit, so as to receive a deposit, by 
contact (either directly r through one another, 
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or through metallic contact arms or their 
equivalents) wiih the axis which forms (he 
negative polo.” The patent was a success. 

H hld-~ - that the claim limited the use of a per- 
forated horizontal drum to cases in which the 
new invention was applied, and indicated that 
there was no claim to the general use of a 
horizontal drum or anything of that kind, but 
only of such a horizontal drum as should ensure 
the articles being brought into effective electric 
circuit by contact with the axis which formed 
the negative pole through the articles which hail 
to be plated. 

Held, also, that what is commonly called a 
paper anticipation was not sufficient to invalidate 
the claim. 

11 is ld, also, that the defendants’ apparatus, 
where all the details were the same, excepting 
that a disc was substituted for the contact 
pieces, which was exactly what was meant by 
an equivalent, and was covered by the word 
“equivalent,” was an infringement of the claim. 

Electrolytic Plating Apparatus Co., Ld. 

[>. Thomas Evans & Son, (1901) 17 It. P. C. 

739 — Wills, J. 

121. Action foe Infringement — Three Patents 
— Case, of each Patent heard sepa t v/ 1 ehj — In jit n c- 
tions as to each Patent .]— The plaintiffs were 
owners of three patents for improvements in and 
relating to motor vehicles, viz., No. 10,072 of 
3893, No. 39,734 of 1895, and No. 13,071 of 1899, 
and claimed that the defendants had infringed. 
The case as to each of the three was tried 
separately • 

The letters patent No. 10,072 of 1893 by the 
complete specification claimed that : “The object 
of my improvements is to produce a mixture of 
never- varying composition, irrespective of the 
speed of the engine as well as of that of the 
piston in different parts of the path of this 
latter.” 

Held — that the mere fact that all the elements 
he used, and all the materials were old, did not 
prevent the method from being new ; that the 
method had overcome great difficulties ; that the 
only anticipations .were paper specifications, 
which in point of fact had not been worked ; and 
that with regard to this there must be a verdict 
for the plaintiffs. 

The letters patent No. 19,734 of 3895 referred 
to electrical ignition of the explosive charge in 
the cylinder of the motor. By means of the 
device shown, the liability to miss fire was re- 
duced to a minimum, and at the same time the 
speed of the engine was governed. All the 
various parts of the apparatus were old, but the 
invention consisted in the combination and 
arrangement. 

Held — that there was no evidence to show 
that this invention was not new ; that the evi- 
dence showed this invention was useful; and 
that the patent must stand. 

The defence was withdrawn in respect of 


letters patent No. 13,073 of 1899 after evidence 
was given as to utility and invention. 

As to each of the three letters patent an 
in j unci ion and certificate for validity were 
granted, 

British Motor Traction Co., Ld. t\ j. 

[Vaughan H herein, (19o!) 18 it. p. u. 265 

— Kekewich, J, 

122. Action for Infringement — A'ew Appara- 
tus for old Process — Process rendered a Success, ] 
—The plaintiffs were the owners of a patent for 
“ improved apparatus for the eleetro-depositioi’i 
of metals,” and they brought an action for 
infringement against the defendants. The 
defence was anticipation and prior user. 

Held — that (1) there was no anticipation, as 
in itself the central idea of the plaintiffs’ patent 
— that is to say, the advantage of the machine—* 
is that the articles are placed between the anode 
and the cathode so that the current Hows into 
the work and only a minute portion of it into 
the connections. The. point is that the work 
shall be outside the cathode machinery. (2) It 
was not a case of much or decided invention. It 
was a case where a man had just hit upon the 
right thing which others had failed, perhaps by 
a small margin, to hit, but not having hit it they 
had failed ; whereas the invention of the plain- 
tiffs once made had proved an unqualified 
success upon the evidence ; and that there was 
subject-matter, and sufficient novelty to give 
validity; and (3) as to prior user, although 
experiments had with a similar apparatus been 
carried on in a room to which the public had 
access, if they chose to go up a staircase, and 
were not strictly speaking a failure, yet they, as 
they perished with the object, were not a public 
but an experimental use, and therefore there 
was no prior user. 

Electrolytic Plating Apparatus Co., Ld. 

h\ Holland, (1901) 18 It. P. o. 521— 

Ridley, J. 

123. Action for Infringement — Claim for a 
Method — Specification — Interpretation— Subject- 
matter,] — The plaintiffs were the owners of 
letters patent for “Improvements in the method 
of producing the explosive mixture in hydrocar- 
bon engines,” and they claimed an injunction to 
restrain the defendants from infringing their 
patent. The method of the plaintiff consisted 
“ iu sucking liquid hydrocarbon by the air 
sucked by the working-piston, substantially as 
described.” 

Held— that (1) on the true construction of 
the specification the patent was for a method 
and not for a machine ; (2) that unless the 
patent was for a method it failed for want of 
subject- matter or of novelty, and had been 
anticipated, and (3) if the patent was valid for a 
machine the defendants had not infringed. 

British Motor Traction Co., Ld. r. Fris- 
[WELL, (1901) 18 ft. P. C. 497 — Far well, J, 

124. Action for Infringement — Utility — Prac- 
tical Scale — JBconomy of Power.] — A patent was 
granted to the plaintiffs for “improved means 
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and apparatus for separating alkaline and earthy 
metals and other products from the salts of such 
metals, or from other substances containing 
them.’* The process was one by which, with the 
use of their apparatus, the mercury, while 
exposed to electrolytic action, was to flow con- 
tinuously and comparatively slowly. The 
plaintiffs brought an action for infringement 
against the defendants. 

Held— that the patentees did not know, and 
left to the public to find out, whether speed was 
advantageous or injurious for the process which 
they described ; that there was nothing new in 
the process ; that the plaintiff’s process was not 
useful as indicating any way of conducting the 
known process of formation of sodium amalgam 
and caustic so as to attain an efficiency greater 
than that attained by previous methods, and 
therefore failed for utility; and that the 
defendants had not infringed, as they used an 
apparatus of which it was of the essence that 
the cathode should be mercury only, and that 
the base should be of a non-conducting material, 

Atkins and Applegarth >v. Castner-Kell- 

[ner Alkali Co., (1901) 18 R. P, C. 281— 

Buckley, J. 

125 . Action for Infringement-.] — Letters patent 
were granted to G. and G. for “ Improvements 
in closing devices for preserve jars or other recep- 
tacles.” The object of the invention was to 
obtain an air-tight closure for vessels used for 
preserving fruit, fish, and other things where 
the goods are subjected to a process of boiling 
for the purpose of sterilisation. The merit of 
the plaintiff’s invention consisted in having a 
cover of a particular shape, so designed as to 
press obliquely “in a tangential direction ” on 
au india-rubber packing ring, resting in a groove 
in the conical neck of a jar, and by means of 
slight pressure from a spring of a particular 
shape placed over the cover to produce an air- 
tight closure. The plaintiffs brought an action 
for infringement against the defendant. The 
defendant denied the infringement, and also 
pleaded that the letters patent were invalid by 
reason of prior publication and prior user. That 
the invention was one of great commercial utility 
was shown by the fact that millions of the covers 
had already been sold. 

Held— that no prior publication had antici- 
pated the plaintiff’s invention, and there were 
no instances of prior user as invalidating the 
patent, and that the defendant had infringed. 

Automatic Air-tight Cover, Ld. t. Stock- 
[FORD, (1902) 19 R. ?. 0. 453— Eady, J. 

126. Action for Infringement — Construction of 
Specification-- Utility.']— The plaintiffs were the 
owners of a patent for “ improvements in attach- 
ing bindings to the brims of hats,” in the 
specification of which they stated that the 
invention consisted “in fitting a hat having a 
stiff, curled, or rolled brim with a binding” by 
particular stitching and a process called by them 
u snapping over ; ” and that the invention also 


consisted of a machine, and the method of 
attaching the binding by means of the machine. 

Their first claim was for “ the herein described 
method of attaching to a hat having a stiff, 
curled or rolled brim a binding, Ac., substantially 
as specified.” 

Held — that upon the true construction this 
was only a claim for attachment by means of 
the machine, and did not (as the defendants 
contended) include attachment by hand sewing ; 
and that, upon the facts, novelty and utility 
were established in respect of all the claims, and 
that the defendants had infringed. 

Decision of Buckley, J. ((1903) 20 R. P. G. 
529) affirmed. 

Gammons v. Battersby, (1904) 21 R. P. 0. 529 

[— C.A. 

127. Action for Inf "imminent — Patent held 
Valid by Court of Appeal — New Action against 
other Defendants — Fresh Evidence of Want of 
JSorelty and Anticipation. ] — In the infringement 
action, Patent Exploitation, Ld. v. Siemens 
Pros. $ Co., Ld. (see No. 41, supra) the C.A. had 
construed the plaintiffs’ specification, and held 
their patent to be valid. 

In the present action the plaintiffs were pro- 
ceeding against other alleged infringers, who 
adduced further evidence upon which the judge 
found that the essential feature of the invention 
was not novel, and that there had been anticipa- 
tion. He further held that there had in fact 
been no infringement. 

Patent Exploitation, Ld. v. American 

[Novelty and Manufacturing Co., Ld., 
(1903) 20 R. P. C. 689— Buckley, J. 

128. Action for Infringement — Subject-matter 
— Anticipation — Invalidity .] — In 1898 letters 
patent were granted to the plaintiff for “im- 
provements in attachments for corsets.” The 
essence of the invention was in having a belt 
with upright ribs with the points of attachment 
for a corset immediately above the upright ribs. 
The mode of attachment was to be by safety pins 
passing through ready made holes. 

Held — that for many years belts had been 
made for attachment to corsets ; that there was 
no invention in saying that they could be 
attached in any particular place ; and that the 
patent was invalid for want of subject-matter. 

Decision of Kelcewich, J. (19 R. P. C. 550) 
affirmed. 

Wardroper v. Gibbs, Ld., (1903) 20 R. P. C. 

[355 — C. A. 

129. Action for Infringement — Machine for 
Printing Sachs , S{c. — Defective Specification. ] — 
The claira was for a multi-colour printing 
machine, for printing sacks, Ac., including (as 
was admitted) pieces of material of uniform 
thickness. 

The patent was held invalid On the grounds 
that, (1) though printing sacks of irregular 
thickness might have been good subject-matter, 
yet no novelty was disclosed in printing 
! materials of uniform thickness, nor in_ -the 



1139 


PATENTS AND INVENTIONS. 


1140 


Anticipation : Prior Use or Prior Publication — 

Continued. 

adjusting of tlio rollers, for the specification 
contemplated their omission, nor in the adjust- 
ment of the cylinders, for well known alternative 
methods were specified. 

The real advantages, viz., the method of carry- ! 
ing the sacks under the cylinders by a travelling | 
band, and the solution of the u feeding” difficulty, 
were not sufficiently insisted on, or described, in ' 
the specification. 

IvINMOND r. KEAY, (1003) 20 R. ?. C. -107— 
[dt. of S e« f (O. H,). : 

130. Action for Infringement — Pepairhif - ! 

patch for Pneumatic, Tyre# — Subject-matter .'] — j 
Invention, as distinct from discovery, suggests ; 
an act to be done, and it must be an act which ; 
results in a new product, or a new result, or a ; 
new process, or a new combination for producing j 
an old product or an old result. j 

A patent was granted to R. for an improve- ! 
ment in the means of repairing the outer cover 
of a bicycle tyre : a strip of canvas faced with 
rubber was to be placed over the injury with its 
ends tucked in between the rim amt the side of 
the tyre: upon fully inflating the tyre the ends 
of the strip would be tightly gripped, and the 
central portion held in position over the injury. 

Help — that the patent was bad for want both 
of subject-matter and of novelty. 

Decision of Buckley, J. ((ISI0H) 20 R. P. C. 123) 
affirmed. 

Reynolds r. Herbert Smith & Co., Li>., 
[(1903) 20 R. P. 0. 410—0. A. 

See aho Nos. 22, 33, 41, 48. 51, 78, 81, 82, 85, 
80, 101, 132. 

V. FIRST AND TRUE INVENTOR. 

131. Petition for Peroration — Maxtor and ; 

Serrant — Fraud — Patent .v, Ueaigna and Trade ' 
Marita Art , 1S83 (40 & 47 Viet. c. 57), a. 20 (8).] j 
— G. W. petitioned for revocation of a patent j 
granted to Marshall and Naylor. G. W. worked ! 
under the direction of Marshall and Naylor, who j 
were respectively managing director and director, j 
G. W. was paid .€10 for work done on the models ; 
in overtime, and he communicated his invention | 
to the respondents in confidence, informing them ; 
at the same time that it was his intention to ! 
take out lett ers patent for the same. The respon- j 
dents, however, applied for and obtained the | 
grant to themselves of letters patent for the said ! 
invention. : 

Held — that the order to revoke mu it be made j 
as the whole merit of the invention was due to j 
G. W., and the patent was obtained in fraud of j 
G . W.’s rights. 1 

In re Marshall and Naylor’s Patent, 
[(KKKJ) 17 R. l\ C. 553 — Farwell, J. 

132. Action for Infringement — Chiu* of Proof 
— Utility — Pimniformityl ] — An action was 
brought for infringement of a patent granted to 
the plaintiffs, and the usual objections were 


taken, viz., th.t the patent was not new, nut 
useful, Ac. 

H eld — (1) that there was iu> anticipation; 
(2) that the patent gave an alternative method 
of effecting the same result, and that there was 
utility enough to support the patent; (3) that 
as the defendants had pleaded that the patentees 
were not the true and first inventors, the plain- 
tiffs were not bound to show that they were the 
true and first inventors, but it lay on the defen- 
dant., s on the plea that the plaintiffs were not the 
true and first inventors to prove the plea, and 
this the defendants had failed to do. 

Young v. White ((1854) 17 Reav. 532 ; 18 Jm\ 
277 ; 23 L. .1. t'h. 11)0 — Rom illy, M.ll.) differed 
from, but followed. 

The issue of diseonformhy lies emphatically on 
the objectors. 

Ward Brothers r. Hill (James) & Son, 
[(Iffi)l) IS R. P. 0. 481 — Wills, J. 

133. A rtion for Infringement — Com in u Miration 
from Abroad- Prior Puhticationa — Stay of 
Execution.'] - -The plaintiff sued as assignee of 
letters patent originally granted to T. J., who 
applied for letters patent on a communication 
from abroad by it. M. R. of America. The com- 
munication, so far as there was a direct commu- 
nication to T. J. by letter or orally, was made bv 
A., and not by R. *M. R. himself. The plaintiff 
brought an action for infringement against the 
defendants, who admitted infringement, but 
denied that the patent was communicated from 
abroad by R. M. R., and alleges prior publication. 

Held— that on the evidence when A. was over 
here he did not impart, the invention, to T. J. so 
that T. J. could understand it, but that the sub- 
stance of the communication came after A. had 
returned to America, when he was abroad ; that 
there was no prior publication, the communica- 
tion being by a layman to a friend, an expert, 
and the plaintiff was entitled to judgment ; and 
that a stay of execution could not be granted on 
the plaintiff giving the usual undertaking us to 
costs, and undertaking that the machines should 
not be destroyed, but. kept in custody pending 
the hearing of the appeal. 

Maradrn v. Sarilte Foundry Co. ((1878) 3 
Kx. I). 203 ; 25 W. R. 781 -O. A.) distinguished. 

PlLKTNUTON t\ Y EAK LEY VACUUM HAMMER 
[Co., (H)01) 18 R. P. C. 4511-rKekowich, J. 

134. Petition for Peroration -- Prior Action 
for Infringement —First and True J mm for- - 
Fraud- -Attorney- Ceneral'a Fiat - Ed op pel.] - 
In 1804 J. obtained letters patent on a com- 
munication from abroad for “ Improvements in 
atmospheric or power hammers.” P., as 
assignee of these letters patent, sued the Yoakloy 

I Vacuum Hammer Co. for infringement, who 
! admitted infringement, but denied that the 
patent, was communicated from abroad, and 
alleged prior publication. P. succeeded before 
Kekewicb, J. ((1901) 18 R. P. C. 459). The 
defendants appealed, and this appeal was still 
j pending. Y. subsequently presented a petition 
I for the revocation of . the patent, alleging that he 
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invented a vacuum hammer described in the 
specification and drawings of the patent granted 
to J. in 1894 ; that in March, 1894, the peti- 
tioner handed a model hammer and a copy of 
the drawing to A., a salesman in his employ; 
that the petitioner intended to take out a patent 
in England for the hammer, but did not do so 
immediately, as he was advised the provisional 
protection in America protected the invention in 
England for two years ; that in April, 1894, A. 
came to England and fraudulently instructed J. 
to take out a patent for the invention, and J.sold 
the patent to P. ; and that in 1890, in 
ignorance of the fraud, obtained a patent for the 
invention. The Attorney-General's fiat was 
obtained. 

Held — that as the Attorney-General’s flat 
was obtained the whole matter was open, and 
there was no estoppel in anything that was done 
by Ivekewich, J. : that J. was the first and true 
inventor ; that fraud was not proved ; and that 
the petition failed and must be dismissed with 
costs. 

Tn re Jameson's Patent, (1902) 19 If. P. C. 

[240— Farwell, J. 

135. Master and Employee — Employed to 
carry out Master's Idea*.] — When a dispute 
arises as to whether an employee or his master 
is entitled to the beneiit of suggestions made by 
the former when carrying out an invention of 
his master’s, the question depends upon the 
merits of each case ; but where the main prin- 
ciple and object are complete without the 
suggestions, which merely relate to the facilita- 
ting of the desired result, the suggestions are to 
be regarded as merely accessories. 

Allen v. Raimon ((1845) 1 C.B, 551) followed. 

In re Smite’s Patent, (1905) 21 K. P. C. 57 — 

[Buckley, J. 

136. Prior Urea — User not Amounting to 
Poll teat ion — St at ute of Monopolies (1623) (21 
,]ac. 1, a. 3), s. 6.]— A “ first inventor” in patent 
law is the person who, being a true inventor, i.e., 
not having borrowed the invention from some- 
body else', either first publishes the invention 
or first files in respect of it a provisional speci- 
fication on which letters patent are subsequently 
granted. User may or may not amount to 
publication : but even if there is no publication, 
there may, under sect. 6 of the Statute of 
Monopolies, be such a user as, although not 
amounting to a publication, will render invalid 
a patent for the invention or process so used. 

ROBERTSON v. PURDEY, (1907) 23 T. L. It. 343 ; 

[24 R. P. C. 273— Parker, J. 

See also No. 33. 

VI. UTILITY. 

137. What Sufficient to Support a Patent.] — 
— “ Utility” in patent law does not mean either 
abstract utility, or comparative or competitive 
utility, or commercial utility, but an invention 
better in some respect, but not necessarily in 
every respect, than the preceding knowledge of 


the trade as to a particular fabric. An article 
which is good, though not so good as that pre- 
viously known, but which can be produced more 
cheaply by another process, is better in that it is 
better in point of cost, although not so good in 
point of quality. 

An invention is patentable which offers the 
public a useful choice. 

A very small amount of utility is sufficient to 
support a patent. 

Welsbach Incandescent Gas Light Co. r. 
[New Incandescent (Sunlight Patent) 
Gas Lighting Co., [1900] 1 Ch. 843 ; 69 
L. J. Ch. 342 ; 48 W. R. 362 ; 82 L. T. 
293 ; 16 T. L. R. 205 ; 17 R. P. C. 237— 

Buckley, J. 

138. False Suggestion — Invalidity. — A patent 
will be held void upon the ground of fraud oil 
the Crown, without entering into the question 
whether the utility of each and every part of 
the invention is essential to a patent, where such 
utility is not suggested in the patent itself as the 
ground of the grant. A false suggestion of the 

i grantee avoids a grant, not only against the 
Crown merely, but in a suit against a third 
person. 

Where the process claimed, taken as a whole, 
is useless, and the specification contains false 
suggestions as to the utility of two elements of 
the" process, the patent is bad, and ought to be 
revoked. 

In re Owen’s Patent, (1900) 1 7 R. P. C. 68— 

[Stirling, J. 

139. Action for Infringement — Validity — Mo 
Intention to Manufacture in the United Kingdom 
- Exorbitant Prices.] — In an infringement 
action the defendants attacked the validity of 
the plaintiffs’ patent for dyes on the following 
grounds ; (1) that there had been no manufacture 
or intention to manufacture in this country, and 
(2) that exorbitant prices had been charged for 
the patented articles in this country. 

Held— ( 1) that it is not necessary for a 
patentee to have any intention of manufacturing 
his article in this country ; the mere introduction 
into the country of the complete article for which 
there is a demand may make the invention one 
worthy of encouragement and protection as being 
< « for the public good.” 

(2) That on the facts the prices charged here 
were not exorbitant as compared with those 
charged in the country of manufacture where 
the invention was not so well protected. 

Q ute re, moreover, whether R. v. Eyre, (1720) 

1 Str. 43, does decide that the charging* of 
exorbitant prices can invalidate a patent. 

Badische Anilin und Soda Fabrik r. W. G. 
[Thompson, Ld., and Others, (1904) 21 
R. P. C. 473 — Warrington, J. 

See also Nos. 21, 48, 53, 56, 92, 124. 

VII. ASSIGNMENT OR SALE, AND CON- 
STRUCTION OF AGREEMENTS THEREFOR. 

140. Royalties— Conflicting Claims to Patent- 
Construction of Agreement— Improvement,']— In 



1148 


PATENTS ANT) INVENTIONS. 


1144 


Assignment or Sale, and Construction of Agree- 
ments therefor — Conti n ucd. 

1803, D. agreed to sell to The Valveless Gas 
Engine Syndicate, Ld,, certain patents and the 
benefit of all inventions which 0. might then 
have made, or be entitled to, or which he might 
thereafter make, being for improvements upon 
the inventions the subject of any of the patents, 
or applications for the same, thereby agreed to be 
assigned. The patents comprised two patents of 
D., of 1891, for “ Improvements in gas engines ” 
and u Improvements in gas or vapour engines ” 
respectively, and the benefit of an application by 
0. in 1892 for a patent for “ Improvements in 
gas engines.” In 1895, letters patent were 
granted to D. for “ Improvements in oil engines.” 
Actions were brought by D. against the syndi- 
cate and others, and by the syndicate against 1)., 
in both of which the question arose whether 
the syndicate was entitled to the patent of 
1805. 

Held — that the invention transferred by the 
agreement of 1893 was one by which the patentee 
dispensed with a number of valves in gas and 
vapour engines, and that the 1895 patent was 
for an invention which was a method of working 
the engine to which the 1891 patent related by 
petroleum instead of by gas, and that it was not 
an “improvement” on the patents transferred 
within the meaning of the agreement. 

Bay v . Millbay Engineering Go., Ed., and 
[The Valveless Gas Engine Syndicate, 
Ld., (1898) 15 It. V. G. 233 — Bigltam, J. 


140a. Agreement- to Assign — Not ire — Licence 
— It eg ist ration — Priority — Equities — Patents , 
Designs, and Trade Marks Act , 1883 (40 & 47 
Viet! o. 57), ss. 23, 85, 87 — Patents , Designs, and 
Trade Marks Act, 1888 (51 & 52 Viet, e. 50), 
s. 21.] — Where persons having express notice of 
an agreement entered into by the registered 
owner of letters patent to assign them for value, 
obtain a licence to manufacture under the letters 
patent from him, and register their licence prior 
to the registration of the agreement, they take 
the licence subject to the agreement. 

Decision of Kekewich, J. ([1898] 2 Oh. 137 ; 
67 L. J. Ch. 324 ; 78 L. T. 543 ; 15 ft. P. 0. 380 ; 
46 W, li. 567) affirmed. 

Hew Ixion Tyre and Cycle Co., Ld. r . 

[KpilsbuRY, [1898] 2 Oh. 484 ; 79 L. T. 229 ; 

15 II. Ik G. 567 — 0. A. 

141. Sale under Lim ited Licence — Sale th rough 
a Third Party of Infringing Articles —Injunc- 
tion^ — A patentee has a right not merely by sale 
without reserve to give an unlimited right to the 
purchaser to use and thereby to make in effect a 
grant from which he cannot derogate, but may 
attach to it conditions, and if those conditions 
are broken then there is no licence, because the 
licence is bound up with the observance of the 
conditions. 

The defendant supplied through Smith infring- 
ing articles. Hi3 arrangement with Smith was 
‘that he was to get 6 per cent, commission. 


Held— that tne course of business constituted 
an infringement on the part of the defendant. 

The Incandescent Gas Light Co., Ld., and 

[Others r. H roc den, (1899) 16 li. 1\ 0. 179 

—Kennedy, J. 

142. Grant to Tam Persons— Sale to Company 
— Death of One Vendor — Construction of Agree- 
ment. — Joint a nd Sereral Co tenants that Patents 
are Valid — Liability of lie present at i res. ] — Two 
patentees, Gaulard and Gibbs, were entitled to 
various patents, and amongst others, to a patent 
for England, for the distribution of electricity. * 
They were not merely co-owners of that patent, 
but they took out that patent in order to make 
money by selling it and sharing any profits which 
they might get out of it, and they agreed to sell 
it to the plaintiff company by an agreement 
dated May, 1883, which was afterward modified 
by an agreement dated October, 1883. 

Held — that upon the true construction of the 
agreement of May, 1883, the right of the plaintiff 
company to relief against the administratrix of 
Gaulard, was to be ascertained upon the footing 
that Gaulard and Gibbs had jointly covenanted 
to assign the patents mentioned in the agreement 
to the plaintiff company, and that such assign- 
ments should contain joint and several covenants 
by Gaulard and Gibbs with the company that 
such patents were valid and in no wise void or 
voidable. 

Decision of Cozens-Hanly, J., ([1899] 2 Ch. 
289 ; 68 L. J. Cti. 503 ; 47 W. ft. 518 ; 80 L. T. 
524 ; 15 T. L. li. 336 ; 16 li. P. G. 518) reversed. 

National Society for the Distribution of 

[Electricity by Secondary Generators, 

Ld. (1900) t. Gibbs, [1900] 2 Oh. 280; 69 

L. J. Ch, 457 ; 48 W. li. 499 ; 82 L. T. 443 ; 

16 T. L. li. 318 ; 17 R. V. C. 303— C. A. 

143. Action for Infringement — Title to Patents 
— Equitable iitle — Legal Title — Foreign Judg- 
ment — Evidence.]— In 1888 the plaint iff company 
was incorporated, under the law of Germany, 
for the purpose of purchasing and working 
certain patents belonging to T. It. and J. 8. 
relating to the grooving of cardboard. T. 11., 
who signed the statutes of the plaintiff company 
in the German language, stipulated that he would 
transfer to the company, without payment, all 
further inventions or improvements or additional 
or independent patents having reference to the 
patents then sold to the company which might 
be made to him before the expiration of such 
patents. 

On January 31st, 1893, T. 11. entered 

into an agreement with J. T., his son-in-law, 
whereby J. T. was to purchase T. 11. business, 
and receive a licence to use (inter alia) one of 
two patents for improvements in bending card- 
board and strawboard granted in 1892 to T. R. 

In certain events which happened J. T. was to 
become T. R.’s partner in the business on the 
terms of half shares. The licence was granted 
in February, 1893. 

T. 11. refused to transfer the two patents to the 
plaintiff company. The plaintiff company in- 
stituted legal proceedings in the German Courts 
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to enforce against him the rights they claimed. 
In the Court of First Instance they were unsuc- 
cessful, but the Superior Court in 1898 reversed 
the decision of the Court below, and this decision 
was upheld by the ultimate Court of Appeal in 
1899. T. R., in obedience to the judgment, 
executed transfers to the plaintiff company of 
the two patents, which were entered on the 
Patent Begister on June 28th and July 6th, 
1899, respectively. The plaintiff company 
, brought an action for infringement against J. T. 
and his co-defendant. The defendant J. T. set 
up his equity to a licence, and an assignment 
through J. S. In April and June, 1899, J. T. 
obtained judgments of the Court for licences 
to use the patents to which the plaintiffs were 
not parties, atd obtained in the absence of a 
defence. 

Held — that the agreement of January 31st, 
1893, and consequently the partnership at will 
between T. B. and J. T., was put an end to by 
certain licences subsequently granted by T. B. 
to J. T. which were inconsistent therewith, and 
there were circumstances calculated to arouse 
suspicion of collusion between T. B. and J. T., 
and that the defendant J. T. had failed to estab- 
lish the existence of a right on his part in equity, 
to the licence which he claimed, but that J. T. 
was entitled to rely on his legal title under an ! 
assignment from T. R. and J. T., but that in 
equity J. T. took subject to the obligation which 
the statutes of the company imposed on T. B. ; 
that the German judgments were admissible in 
evidence, and must be taken print a facie to be 
correct, and that according to the law of 
Germany T. B. was obliged to assign the patents 
to the plaintiff company. J. T. therefore took 
subject to the equity of those obligations, and 
the defences, therefore, failed, and that there 
was nothing to prevent the plaintiffs from 
enforcing the legal rights which they had 
acquired. 

Actien Gesel use haft fur Cartonnagen 
[Industrie i\ Temler and Seeman, (1901) 
18 B. P. (1 6 — Stirling, J. 


144. Contract-— Interpretation — Agreement to 
Supply a Patent ('loth to Plaintiff# only— Sale 
of well -Ic note n .similar Cloth to Othcis.] - The 
defendants entered into jul agreement with the 
plaintiffs that Ihe defendants should, during the 
continuance of the agreement, make “ Flexifort 
patent cloth ’’ for tyre covers for the plaintiffs 
only. The plaintiffs brought an action to re- 
strain the defendants from selling kt Flexifort 
patent cloth ’* to persons other than the plaintiffs 
without their consent. It was agreed between 
the parties that the particular cloth in question, 
as to which the complaint was made, was ik string 
cloth.” 

1 Illd -- that “siring cloth" was not “ Fli-xi- 
fort patent cloth," a* the latter was without, 
weft and not a textile fabric at all : whereas the 
former was a textile fabric, and was well known 
before the agreement, and, therefore, ‘‘string 


cloth” was not “ Flexifort patent cloth ” within 
the meaning of that term in the agreement. 

Dunlop Pneumatic Tyre Co., Ld. i \ Moseley 
[& Sons, (1901) 18 B. P. C. ill— Joyce, J. 

145. Covenant by Assignor with Assignee of 
Part not to licence or assign — Subsequent assign* 
went of Part to Another — Legal Owner — Disput- 
ing Validity of Patent,'] — One D. acquired a 
patent for some improvements in the manufac- 
ture of bicycle tyres. The plaintiffs claim to be — ■ . 
under an option to purchase — the owners of a 
one-sixth share in that patent, and that D. bound 
himself not to deal with their interest. Subse- 
quently W. had a one-fourth share assigned to 
him, and he was registered and became owner of 
that one-fourth shai'e, and being so he assigned 
his one-fourth share to B., who assigned to 
M., who ultimately gave the assignment, or gave 
the benefit of his interest, to the defendant 
company. 

Held — that there was no evidence that W. 
had anything to debar him from becoming the 
legal owner, and he was the legal owner, and 
there was no evidence impeaching B.’s bomjides , 
and the assignments resulted in the defendants 
getting their title ; and even if the defendants 
had no title, they were not estopped from saying 
that the patent — a new one — was bad, as they 
came under the ordinary conditions of an 
infringer. 

Wapshare Tube Co., Ld. v . Hyde Imperial 

[Rubber Co., Ld., (1901) 18 R. P. C. 374— 

C. A. 

146. Action for Infringement — Conditional 
sale of Patent — Right of Purchasers to ‘prose- 
cute further Proceedings in Name of Patentees — 
Action dismissed — Appeal — Application by 
Patentees to withdraw Ago peal — Injunction. ] — 
Atkins and Applegarth — the patentees — com- 
menced an action against the Castner- Kellner 
Alkali Co., Ld., for infringement of their patent. 
Atkins and Applegarth and the Commercial 
Development Corporation, Ld., entered into an 
agreement of November 29th, 1897, for the sale 
of their patents to the corporation subject to 
certain conditions — inter alia , a condition that 
| the persons therein named should be satisfied as 
to the validity of the patentees’ title to the patent 
sued upon and the validity of the other patents 
themselves ; and that within two years a com- 
pany should be formed by the corporation, for 
.the purpose of taking over the patents and 
working them. 

A further agreement of April 7rh. 1S9S, was 
that the patentees should instruct certain soli- 
citors therein named, who were in fact the 
solicitors of the corporation, that that firm 
would prosecute the “first-mentioned action on 
their behalf to final judgment or settlement,” 
and there was an express agreement on the part 
of the corporation for the indemnity of the 
patentees from all future costs and expenses in 
connection with tin* action, but in the event of 
any change of solicitors they should repay to the 
corporation all dishnbursoments, costs, charges, 
and expenses incurred in respect, of such action, 
and thereupon the liability of the corporation 
should cease. 
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An action was brought by Atkins and Apple- 
garth against the Castner-Kellner Co., Ld., and 
judgment was given for the defendants ; the 
patent sued upon was held to be invalid, and 
that if it was valid there was no infringement. 
Notice of appeal was given by the solicitors on 
the record for the plaintiffs. The Castner- 
Kellner Co. were paid their taxed costs by the 
corporation, and afterwards moved for an order 
striking out the appeal and that the corporation 
should pay the costs of the motion, which motion 
was adjourned. The patentees applied in person 
to the Court of Appeal for leave to withdraw the 
notice of appeal. 

The corporation commenced an action against 
the patentees, claiming a declaration under the 
two several agreements that the patentees were 
trustees of the corporation and an injunction to 
restrain the withdrawal of appeal. 

H eld — that the corporation, being purchasers 
in certain events, had a right to prosecute further 
proceedings in the name of the patentees, and 
haying that right under the first agreement, 
were not affected as regards the exercise of that 
right by the second ; and that the patentees 
were not entitled to withdraw the appeal, but 
that they were really trustees of the litigation 
for the corporation. 

Commercial Development Corporation, Ld, 

[r, Atkins and Arplegarth ; Atkins and 

Applegartk r, Castner-Kellner Alkali 
Co., Ld., (1002) 19 It. 1\ C. 98— 0. A. 

147 . A ppli cation for Patent by Inventor and 
Purchaser of Invention — Threat by Inventor to 
\ withdraw and abandon Application — Action to 
ret train— Injunction.] — A joint application for 
a grant of letters patent for a certain invention 
was made by the inventor — the defendant — and 
the plaintiffs, to whom the former had agreed to 
sell the invention. {Subsequently the plaintiffs 
went into liquidation and G. D. was appointed 
liquidator. Disputes arose and the defendant 
threatened to withdraw from the joint applica- 
tion and to abandon the same so far as he was 
personally concerned. The result, of an abandon- 
ment of the application would have been that in 
a few weeks the invention would have become 
public property. 

Held — that the defendant must be restrained 
until the motion for an injunction. was heard. 

The defendant, when the motion came on for 
nearing, consented to an injunction. 

Wool, Hide and Skin Syndicate, Ld. r. 

[Riches, (1902) 19 R. P, 0. 127— Kekewich, J. 

148 . Agreement for Sale— Action for Breach of 
Warranty of Validity — Proceedings abroad for 
Specific Performance — Res Judicata.] — A con- 
tract under seal was entered into under which 
L. Gr. and J. D. G, agreed to. assign certain 
patents to the plaintiff company, and they also 
agreed jointly and severally to warrant the 
validity of the patents. There was great delay 
in assigning the patents ; there was litigation in 
this country for revocation of the English patent 


—one of the said patents. Tending the carrying 
of the case to the House of Lords by the plain- 
tiffs in support of the patent the plaintiffs 
commenced proceedings in France for specific 
performance and damages for delay, with the 
result that there was a judgment for specific 
performance against the defendant, with an 
inquiry as to the extent to which the purchase 
price had been paid, and the plaintiffs admitted 
their liability to pay the sum found due. The 
decision of the House of Lords was then given 
adverse to the English patent before the appeal 
in the French Courts came on. The plaintiffs « 
brought the present action in England for assign- 
ment and transfer of the patents, payment of 
damages for breaches of agreement and warranty 
contained in the said agreement, and repayment 
of parts of the purchase- money attributable to 
the patent declared invalid. 

Held — that the plaintiffs’ claim was not res 
judicata , and that an inquiry should be directed 
as to damages. 

Decision of Cozcus-llurdy, J. ((1901) 18 
R. T. 0, 393) affirmed. 

National Company for the Distribution 

[of Electricity by Secondary Genera- 
tors, Ld. t\ Gibbs, (1902) 19 R. T. C. 492— 

C, A. 

149. Beatification — Application to rectify 
Register — Person Aggrieved — Assignment by 
Banhrupt — Trustee subsequently confirm iny — - 
Patents , Designs and Trade Marks Act , *1883 
(40 & 47 Viet. c. 57), s. 90.]— S. agreed to pur- 
chase a fourth share in M. s patent, but became 
bankrupt after paying part of the price. There- 
upon F. paid the balance and took from M. and 
vS. an assignment of the one-fourth share ; this 
assignment was duly entered in the register. 

8u sequently C. agreed to purchase from M. 
an eighth share, and took out a summons to 
rectify the register by expunging the assignment 
to T. on the ground that it was executed by S. 
when a bankrupt. 

Held — that at the date of the issue of the 
summons V. was a “ person aggrieved,” but that 
the entry must stand, because in the interval 
the official receiver had executed a formal assign- 
ment to 1\, and so perfected Ids title ; anti that 
C, must pay the costs, because he had not ascer- 
tained, as he might have done, the views and 
intentions of the official receiver. 

In re Mankind's Patents, (1903) 20 B. J\ C. 

[74 — Kekewich, J. 

150 . Action Jar Royalties — Gunpowders — 

Argus ” Powder — “ Bulldog ” Powder — Essence 

of Invention,.] — The defendants manufactured 
“Argus” powder under a royalty agreement 
with the plaintiff ; they subsequently began to 
make “ Bulldog” powder under agreement with 
its inventor. 

The plaintiff claimed royalties on their sale of 
the latter powder on the ground that it was an 
“improvement or addition” to his invention, 
and therefore covered by his agreement. 
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Held, upon the facts, that the essence of the 
plaintiff’s invention was the use if lignite, or 
carbonised lignite, instead of ordinary charcoal ; 
and that the “ Bulldog 55 powder, not being made 
with lignite, was not an infringement of the 
plaintiff’s invention, and that the process em- 
ployed in its manufacture was not an improve- 
ment of, or addition to, his process. 

Davies r. Curtis and Harvey, (1903) 20 
[R. P. 0. 561— C, A. 

151 . Sale of Patent Rights — Construction of 
Contracts .] — The D. Co. invented and patented 
a time register, and until June 10th, 1898, 
H. Bros, acted as their agents. On that day the 
D. Co. agreed to sell to H. Bros, the patent rights 
for various countries, and on October 11th, 1898, 
the D. Co. agreed not to sell outside Canada or the 
United States ; there was a subsequent contract 
of November 3rd, and the D. Co., when sued for 
breach of contract, contended that the agree- 
ment of October 11th was not a complete and 
binding contract. 

Held, upon the facts, that it was intenled 
to be a binding, and not (as alleged by the D. Co.) 
only a conditional contract ; and, further, that it 
was not superseded by the document of November 
3rd, and that the contract between the parties 
was contained in all the documents, and had 
been broken. 

Damages were agreed between the parties. 

Decision of outer House affirmed. 

Day Patents Co. v . Howard Bros., (1903) 20 
[R. P. C. 21— Ct. of Sess. (I. H.). 

Subsequently the D. Co. brought an action 
claiming fulfilment of the contracts of June 10th 
and November 3rd. 

Held — that the matter was concluded by the 
former action. 

20 11. P. C. 369 — Ct. of Sess. (1. H.). 

152 . Agreement for Sale — Warranty of 
Validity — Patents shown hy Purchaser to he 
Invalid — Restitutio in Integrum.] — An agree- 
ment for the sale of a patent contained a 
warranty of validity in these words : 4i The 
assurance to the purchasers shall contain a 
covenant by the vendor guaranteeing the validity 
of the patent.” 

Held— that, in answer to a claim for the 
balance of the purchase-money, the purchaser 
might show the patent to be invalid ; and that 
upon his doing so there must be a restitutio in 
•integrum , the" machines, &c., being returned to 
the* vendor, and money already paid to the 
purchaser. 

Decision of Bigham, J. (20 11. P. O. 129) 
reversed. 

Nad el r. Martin, (1903) 20 It. P. C. 721— 

[I'.A. 

153 . Action for Infringement Parties - Title 
Jo Patent at Iiate of H rii Kg nit aide Assignee 
- Jjrgal Owner not a Part y -- Amendment 


Terms — R. S. C. 1, Orel. 16, r 11.] — In June, - 
1897, B. applied for letters patent, and in 
December, 1897, assigned to the plaintiffs his 
invention, the letters patent and protection. 
The patent was subsequently granted to B., and 
post dated (as usual) to June, 1897. 

In 1903, while B. was still registered as the 
owner, the plaintiffs commenced this present 
action for infringement. Three months later B. 
assigned to them the patent in pursuance of the 
agreement of 1897. 

Held — that the document of 1897 did not 
amount to an assignment of the patent ; and 
that the plaintiffs, being at the date of the writ 
merely equitable assignees, could not sue alone. 
Amendment granted upon terms as to costs, Ac . 

E. M. Bowden’s Patents Syndicate, Ld. r. 

[Herbert Smith & Co., [1901] 2 Oh. 86 ; 

73 L. J. Oh. 522 ; 52 W. JR. 630 ; 21 
R. P. C. 138 — Warrington, J. 

The plaintiffs amended accordingly. 

Held — that, having done so, they could not 
appeal. 

[1901] 2 Ch. 123; 73 L. J. Oh. 776; 21 
R. P. C. 596— C. A. 

154 . Agreement for Sale — Warranty of 
Validity ' — Patent held Invalid — Rights of 
Parties \] — A. agreed to sell his patent for a 
certain valve to B., and guaranteed it to be 
valid and in full force. The first instalment of 
£250 was duly paid, and B. took over and 
carried on the business (as agreed) for several 
months. When sued for the balance of the price, 
B. pleaded that the patent was not valid, and 
claimed rescission of the contract and repayment 
of the £250. 

Held — that the patent was not valid, similar 
valves having formed the subject of an earlier 
patent now expired ; but, that as the valves in 
question were saleable, and as B. had carried on 
the business for some months, and the parties 
could not be restored to their original position, 
he could not rescind the contract ; that the 
business was in fact worth £210 to him, and 
that therefore he was entitled to recover £10 of 
the money paid by him, and was not liable in 
respect of A.’s claim for the final instalment. 

Berchem i\ Wren, (1901) 21 R. P. C. 683 — 

[Darling, J. 

155 . Infringement — Sale — Restrictive Con- 
dition as to fixer — Re-sale — Licence — Estoppel.'] 
— If a patentee sells the patented article, im- 
posing no restriction or condition on the pur- 
chaser at the time of sale, he cannot subsequently 
impose a condition by delivery of the goods with 
a condition endorsed thereon, or upon the 
package in which they are contained : unless the 
purchaser knows of the condition at the time of 
the purchase and buys subject to it, he has the 
benefit of an implied licence to use free from the 
condition. 

If a purchaser buys from a licensee to whose 
licence the. patentee has attached a condition, it 
! is immaterial whether the purchaser from the 
; licensee knows of the condition or not. Such a 
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ments therefor — ( buti u tied. 

condition may "be attached to patented goods so 
as to follow the goods. 

A person infringes a patent who innocently 
uses a patented article, though ignorant that 
there is a patent, or ignorant, t hat the licence of 
his vendor is limited by conditions, which he is 
breaking. In the latter case, however, the 
patentee may be estopped from suing. 

Badische Anilin und Soda Fabrik r. Isler, 

[190(5] 1 Oh. 605 ; 75 L. J. Oh. 411 ; 94 L. T. 

557 ; 22 T. L. B. 325 ; 23 B. P. 0. 173™ 

Buckley, J. 

Herd, on appeal, affirming the decision of 
Buckley, J., that in the particular case no 
condition had in fact been attached to the 
licence ([1905] 2 Oil. 443 ; 75 L. ,7. Oh. 749 ; 
95 L. T. 273 ; 22 T. L. B. 710 ; 23 B. P. C. 533) 
—0. A. 

VIII. — LICENCE. 

156. fterocabil it p of Licence. -Q., being the 
patentee and owner of an invention, entered into 
the employ of L., under an arrangement whereby j 
L, purchased O.’s stock of the patented goods, j 
and was to be entitled to make and sell the 
patented articles. C. subsequently left . L.’s 
employ, and commenced an action for infringe- 
ment of the patent against L., and a second 
action also against who claimed to be the 
assignee of L.’s business. On behalf of L. and j 
1\, it was contended that C. had granted an 
irrevocable licence to manufacture and sell the 
patented articles. 

Held — that so far as the licence to L. was by 
parol, it was primd facie revocable, and was in 
fact intended to be revocable, and that the 
documentary evidence confirmed this view, and 
that 0. having revoked the licence, L. and P. 
must be restrained from infringing the patent. 

Coppin r, Lloyd, (1898) 15 B. P. C. 373 — 

[Channell, J. 


intention to continue to infringe it, and that 
plaintiffs were entitled to an injunction. 

Held, also, that the plaintiffs’ agent had 
no authority to direct the articles to be made, 
and that the defendant did not know that the 
former was an agent of the plaintiffs. 

Kelly v. Batehelar ((1883) 10 B. P. C. 289) 
distinguished. 

Dunlop Pneumatic Tyre Co., Ld. r. Neal, 

[1S99] 1 Ch. 807; 58 L. J. Ch. 378; 47 

W. B. 532 ; 80 L. T. 745 ; 15 B. P. C. 247- 

North, J. 

• 

158. ControlUnp Patent * — Equitable Title of 
Licensor* — Misrepresentation — Peseission of 
Licence — - Prior Specif cations — Pep i stored 
Assignment admissible in Eri deuce —* Patents, 
Desip ns and Trade Marks Act , 1883 (15 & 47 
Viet, c, 57), ss. 23, 95.] — In 1893 letters patent 
for u improvements in electric arc lamps” were 
granted to L. E. H. 

On March 24th, 1898, the plaintiffs granted 
to Ibe defendant licences to make and sell 
arc lamps for which they possessed control- 
ling patents. At that time the plaintiffs had 
only an equitable title to L. E. H.’s patent, 
which was alleged by them to be included in the 
licence. The defendant commenced making and 
selling lamps which the plaintiffs alleged were 
made under L. E. H/s specification, but paid no 
royalties. 'Hie plaintiffs brought an action for 
an account and royalties. The defendant denied 
that plaintiffs possessed the said patents at the 
date of the licence, that he had, since the date 
of the licence, used or sold any arc lamps under 
the said patents, and he counterclaimed 
rescission of the said licence on the ground of 
misrepresentation. 

| Held* — that the licensee could not challenge 
• the patent, and as there was no ambiguity in 
i the specification, prior specifications were* not 
! admissible in evidence, 

i A dir v. Clark ((1876) 3 Ch. D. 131 ; 24 W. B. 
| 1007—0. A.) followed. 


157. Action for Infringement — lie pairs — Con - ; 
struct ion of S'ete Article — lie pairs ordered bp j 
Patentees' A pent — Injunction.] — The plaintiffs ! 
complained that their agent had taken to the { 
defendant an old, worn-out. pneumatic tyre for j 
cycles made by the plaintiffs under their patent, , 
and that the defendant had constructed a new i 
canvas cover and a new rubber cover and put in | 
the old wires. 

Held — that the only licence or authority i 
given by the sale by the plaintiffs was t hat t he 
tyre, including the wires, might be used till it ! 
should be worn out. Any simple repairs might , 
be done by any person without licence from the 1 
manufacturer. But when a person takes the ; 
whole thing and makes and sells that which is 1 
really a new tyre, leaving merely the old wires ' 
in it, there is no licence from the plaintiffs to 1 
use the old wires for the purpose of put ting them 
into a new article, making up precisely the com- 
bination which is the subject of the letters 
patent. The defendant had consequently 
infringed the plaintiffs’ patent, and showed an 


Held, also, that the counter-claim must be 
dismissed, ns the alleged misrepresentations 
would have made no difference to the defendant, 
for he did not consider them material. 

Held, also, that the Four! could admit the 
original assignment, which was the. document on 
which the entry in the Patent Office Begister 
pursuant to sect. 23 of the Patents. Designs and 
Trade Marks Act, 1883, was based, and was 
authenticated as having come from the Patent 
Office. 

J andds Arc Lamp and Klecthiu Co., Ld. r. 

Johnson, (19U0) 17 B. P.C. 351- Harwell, J. 

159. Action for Infrinpement — licence to use 
tat Conditions — Distraint by Licensee s Landlord 
— -Sale of Distress Position and Title of Pur- 
chaser — Distress Art . 1589 (2 Will. <$’ J/.. s. 1), 
e. 5, s. 2.J — A patentee’s rights cannot be dis- 
trained upon as they are of an incorporeal nature 
i and incapable of physical possession. A patentee 
! is entitled to restrain any person in whose hands 
\ he finds an article which infringes his patent 
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from infringing such patent, unless such person 
can show a title direct or derivative from the 
patentee to use the patent. 

A purchaser who buys with knowledge of the 
conditions under which his vendor is authorised 
to use the patented invention is bound by such 
conditions, and such conditions are not con- 
tractual, but are incident to and a limitation of 
the grant of the licence to use, so that if the 
conditions are broken there is no grant at all. 

The plaintiffs were the owners of letters- 
patent for an invention relating to mutoscopes. 
The licensees of the plaintiffs delivered to M. 
certain of the mutoscopes for exhibition purposes 
on certain conditions, one of which was that the 
mutoscopes were to remain the sole property of 
the licensees. M. placed these mutoscopes in a 
shop of which he was tenant. M.’s landlord 
distrained and seized the mutoscopes, which were 
purchased by the defendant at the sale by auction. 
It was admitted that the notice required by 
2 Will. & M. c. 5, was given^ and that the 
defendant knew, before he purchased, of the 
terms and conditions on which M. held the 
mutoscopes. 

Held — that the defendant was in no better 
position than if M. had been a mere infringer, 
and the plaintiffs were entitled to an injunction 
to restrain infringement. 

British Mutoscope and Biograph Co. r. 

[Homer, [1901] 1 Ch. 671 ; 70 L. J. Ch. 279 ; 

49 W. R. 277 ; 84 L. T. 26 ; 17 T. L. R, 212 ; 

18 R. P. C. 177— Farwell, J. 


160. Interpretation— Action for Infringement 
— Surrounding Circumstances^] — The plaintiffs 
gave a licence -to the persons under whom the 
defendants claim to use patents for 44 Improve- 
ments in rubber tyres and metal rims or felloes 
of wheels for cycles and other light vehicles,” 

so far as related to the manufacture of felloes 
or metal rims to cycle wheels, and as far as the 
rubber tyres, consisting of an air tube or balloon 
cover and wires, are concerned, of the same 
design and pattern as the tyre, which has, for 
the purpose of identification, been deposited 
with the licensors, and bears the stamp of the 
licensees as hereinafter defined upon the terms 
hereinafter appearing.” At the date of the 
licence there was no reason at all for fixing the 
holes in the rim at any special place. . The 
deposited drawings showed the holes in the 
shoulder of the rim. 

Held — that the object of the deposit of 
the tyre was simply to show the mode of 
attachment ; that the licensees were at large, 
if they liked, to use any rim to which they could 
fit the pattern tyre, a tyre conforming in all 
respects to that deposited; and that there was 
nothing in the licence to debar the licensees from 
putting their holes in such parts of the rim as 
were most convenient for enabling them to 
attach in the manner in which they were bound 
to attach in making use of the privilege conferred 
by the licence ; and ■ that the plaintiffs were 
seeking to unduly restrict the terms of the 

B.D. — VOL. II. 


licence by reason of subsequent events, a course 
they were not entitled to pursue. 

Dunlop Pneumatic Tyre Go., Ld. v. 
[Buckingham and Adams Cycle and 
Motor Co., Ld., (1901) IS R. P. C. 423— 

C. A. 

161. Action for Infringement — Licence to 
Manufacture in Accordance with a deposited 
Tyre — Purchase of Materials by Licensee — 
Article not completed by a Licensee but by a 
Third Person.'] — The predecessors in title of the 
Dunlop Co. granted licences to the Grappler Co. 
to manufacture and sell, at certain royalties, a 
sample tyre deposited with the licensors. C. 
agreed to supply the Grappler Co. canvas 
soiutioned strips for the purpose of the contract. 
These canvas soiutioned strips were supplied to 
the Grappler Co., who applied the invention to 
them, and sent them back to C., and C. com- 
pleted the tyre by putting on the rubber surface, 
and when that was put on the thing was avail- 
able for being fastened on to a rim, and C. sold 
it at that stage. It was said that this was an 
infringement. 

Held— that the licence was to use the Welch 
patent by the affixing to the tyres of a wire in a 
particular form, and that had been done here, 
and that C. had not infringed. 

Dunlop Pneumatic Tyre Co ., Ld. v. Bucking- 
ham and Adams ((1901) 18 B. P. C. 423 — C. A., 
supra') followed. 

Dunlop Pneumatic Tyre Co., Ld. r. Cress- 
[well and Others, (1901) 18 R. P. C. 473— 

Buckley, J. 

162. Agreement to take a Licence — Claim for 
Specific Performance — Defendant making such 
Agreement as Agent for a Purchaser.] — In an 
action claiming specific performance of an agree- 
ment to take a licence under a certain patent, 
and to pay £760 therefor, the defendant pleaded 
that, as the plaintiff well knew, the licence was 
to be taken up by a company for whom the 
defendant acted, and with whom he had a 
definite written agreement upon the subject. 
It was stated that the defendant had obtained 
judgment against the company on this agree- 
ment, subject to his proving his title to the 
patent. 

Held — no defence to the plaintiff’s claim. 

Brake t\ Radermacher, (1903) 20 R. P. C. 

[631 — Farwell, J. 

163. Licensee infringing Patent — Cannot 
dispute Validity.] — A licensee, working a 
patent under a licence from the owner, is not 
entitled to dispute the validity of the patent. 

M. was manufacturing and selling under a 
licence from 1ST. a patented apparatus for 
improvements in. furnace-bars, the chief features 
of which were (1) construction with longitudinal 
openings between parallel webs, and (2) a rock- 
ing contrivance suitable for the bars of a long 
furnace, the bars being made in sections -and 
resting on transverse bearers, 

M. subsequently took out a patent for, and 
manufactured, a’ somewhat similar apparatus 

37 • 
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with (1) longitudinal webs with continuous 
longitudinal openings between the webs, (2) a 
rocking apparatus adapted to rock eccentrically, 
N/s apparatus being adapted to rock centrally. 

Held — that M/s apparatus might he described 
as a “ cognate invention, ” and was an infringe- 
ment, and a breach of the licence agreement. 

James Neil v . T. & S. Macdonald, (1903) 20 
[li. P. G. 213—Lord Ordinary. 

164. Partnership owning Licence — D issolu tion 
of Partnership — One Partner retiring— Assign- 
ing his Share— Covenant not to manufacture — 
Form of Deed — Jurisdiction of Arbitrator — 
A partnership held a licence from a patentee. 
Upon the retirement of one partner it was 
referred to an arbitrator to determine “ the form 
of the deed of dissolution and assignment and 
any other question arising in respect thereof.” 

The arbitrator required’ the retiring partner, 
when assigning his share in the licence to 
the continuing partners, to covenant not to 
manufacture according to the patent. 

Held — that it was reasonable and within the 
arbitrator’s jurisdiction to insert such a covenant 
which would prevent the retiring partner from 
disputing the validity of the patent. 

GONVILLE '<•. Ha'Y, (1901) 21 It. P. C. 49 — 

[Buckley, J. 

And see Nos. 140a, 141, 143. 

IN. PROLONGATION. 

165. Insufficiency of Accounts — Prolongation 
refused — Duty of a Patentee as to keeping 
Accounts in view of a Petition for Prolongation . j 
— H. applied for prolongation of a patent granted 
to him, alleging utility of the invention and that 
he had received no remuneration at all. He had 
kept no books, but shortly before the presenta- 
tion of the petition he had marked upon certain 
cheques drawn upon his private account approxi- 
mately the amounts expended by him at different 
times in working the patent. Upon these mate- 
rials the accounts accompanying the petition 
were made up by the accountant. There were 
no vouchers or other corroboration. 

Held — that prolongation ought to be refused. 
Re Hughes’ Patent, (1898) 15 R. P. C. 

[370 — P. C. 

166. Merits of Invention — Prolongation re- 
fused .] — Question discussed, but not decided, 
whether a patent will he prolonged when one of 
the claims in the specification is admitted by the 
petitioner to be invalid. 

Re Burlingham, Innes, and Lee’s Patent, 
[(1898) 15 R. P. C. 195 — P. C. 

167. Petition by Assignee — JSa Benefit to 
Patentee — Petition dismissed.'] — A patent, 
granted in 1884, was in 1888 absolutely assigned, 
in consideration of a sum then paid, to F., who 
had in 1886 obtained a patent for a similar 
invention. F., in 1898, presented a petition for 
prolongation of the patent of 3 884. 


Held — that, as the patentee would not derive 
any benefit from a prolongation, the petition 
must be dismissed. 

In the Matter of Bower and Ba rtf's Patent 
(12 R. P. 0. 383) followed. 

Re Finch’s Patent, (1898) 15 R. P. 0. 

[674— P. C. 

168. JVb Remuneration — Utility proved — Pro- 
longation granted for Ten Years. J — A. and B. 
obtained a patent for improvements in working 
railway signals by electricity, and the patent 
became vested in B., who applied for prolonga- . 
tion. It appeared that there had been a difficulty 
in getting the invention adopted by railway 
companies, and that the patentees had sustained 

a large loss. It also appeared that the invention 
was one of considerable merit. 

Held — that, under the circumstances, the 
patent should be prolonged for ten years. 

Re Currie and Timmis’ Patent, [ 1898 ] A. C. 

[347 ; 67 L. J. P. O. 66 ; 15 R. P. 0. 63— P. C. 

169. Disclosure of earlier Patents — Duty of 
Petitioners.'] — Explained that non-disclosure of 
prior patents was an unintentional omission. 
The history of everything bearing on the matter 
should be stated in the petition. 

Re Standfield’s Patent, (1898) 15 R. P. 0. 

[17 — P. 0. 

170. Merit — Remuneration to Inventor Inade- 
quate — Period of Protection extended. ] — P. 
patented an invention for “Improvements in 
rotary motors actuated by elastic fluid pressure 
and applicable also as pumps,” first in England 
(1884) and then in various foreign countries. 
The invention was one of great merit. The 
merit of the invention lay in setting down the 
conditions essential to the successful use of the 
velocity of steam for causing rotary motion 
without the intervention of any reciprocating 
apparatus. The apparatus, when used for marine 
propulsion, considerably increased the rate of 
speed. Five of the foreign patents had been 
allowed to lapse owing to circumstances ren- 
dering theflu of an unremunerative character. 
From 1884 to 1894 the patentee, in conjunction 
with partners and alone, endeavoured to profit- 
ably make use of his invention for purposes 
other than marine propulsion. The accounts 
showed a considerable loss. In 1894 the paten- 
tee granted to a company an exclusive licence 
to use the letters patent, together with other of 
his patents, for the purpose of* marine propulsion, 
the consideration being the payment of certain 
royalties (in respect to which, up to the date of 
the petition, he had received no payment) and 
£9,000 in fully paid shares. Experiments were 
made, and a sum of £16,000 spent in fitting 
a vessel with engines driven by steam turbines. 
Shortly before the date of the petition a new 
company took over the interest of the first 
company in the vessel and licence. The con- 
sideration for this transfer was £30,000 in cash 
and £80,000 in shares, with certain royalties 
and rights to further shares. Of this considera- 
tion the patentee received for his interest in the 
first company £9,000 in cash and about £30,000 
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in shares. In the valuation of the patents made 
for the purpose of the transfer from the first 
company to the second company, the sum of 
£1,000 in cash and shares was apportioned to 
the patent in question. At the date of the 
petition, the second company, being satisfied 
with the experiments made, was about to erect 
its workshops and commence operations. In 
1895 the patentee granted a licence to a third 
company to work under certain of his foreign 
patents, reserving to himself and his licensees 
the right to use the invention for marine propul- 
sion. From the accounts it appeared that the 
net sum received from the third company was 
£5,263 18s. 0 d., one-fifth of which was treated 
for the purpose of 'the petition as in respect of 
the patent in question. Apart from the sums 
realised in respect of the rights relating to 
marine propulsion, the accounts showed a net 
loss on the working of the patent. 

Held — that the patentee had not been 
adequately remunerated, and that the patent 
should be prolonged for five years. 

Be Parsons’ Patent, [1898J A. C. 673 ; 67 
[L. J. P. 0. 55 ; 15 B. P. C. 319 — P. C. 

171. Petition by Patentee and Assignees — 
Sufficient Remuneration in Relation to the Merit 
of the Intention — Prolongation refused .] — In 
1884 a patent was granted to L. for “improve- 
ments in moulds for moulding decorative or 
other slabs and blocks.” He assigned this patent 
with others to the P. A. Company, and £6,000 
was the consideration for the assignment, besides 
which L. had received £250 from another com- 
pany. The P. A. Company went into liquidation 
and a new company, the A. S. Company, acquired 
the patent. L. and the A. S. Company presented 
a petition for prolongation of the patent. It 
transpired that L. .had for some eight years 
received £300 per annum as managing director 
of the A. Company. L. claimed to deduct from 
the £6,250 the costs incurred by him in certain 
legal proceedings in relation to the patent, and 
that the balance was an insufficient remuneration. 
The accounts showed that the patent had been 
worked at a loss. 

Held — that the £300 a year ought to have 
been brought into account by the patentee ; that 
he was not entitled to make the deductions 
claimed, and that having regard to the merits of 
the invention and the circumstances of the case, 
it was impossible for the Judicial Committee to 
report that the patentee had been inadequately 
remunerated, and the petition was dismissed. 

Be McLean’s Patent, (1898) 15 B. P. C. 418— 

[P. C 1 

172. No striking or unusual Merit — Proof of 
no Profit,] — Where th§ invention had reference 
to what are known as water-tube boilers, and 
consisted of the combination of various parts, all 
or most of which were admittedly not new at 
the date of the letters patent, and had been 
applied with success both in this country and 
abroad, au extension of the term of the patent 
was not recommended, as the evidence failed to 


show that the invention was one of sufficiently 
striking or unusual merit. As no explanation was 
offered why a large loss (nearly 10 per cent, on 
the amount expended), was incurred in building 
boats fitted with the patent boilers for the 
patentees, while a handsome profit was made on 
supplying the boilers built by other builders, 
and the facts proved were consistent with the 
existence of some error of judgment, miscalcula- 
tion or other defect in the petitioners’ mode of 
carrying out their business of boat-building, the 
proof that no profit was or could have been "made 
in working the patented invention failed. 

Be Thornycroft’s Patent, [18991 A. 0/ 
[415 ; 68 L. J. P. C. 68 ; 16 B. P. C. 202— 

P. C. 

173. Petition presented more than Six Months 
after the Expiration of the Patent — Patents , 
Resigns and Trade Marks Act, 1883 (46 6c 47 
Viet, o, 57), s. 25.] — If a patentee does not 
present his petition praying that his patent may 
be extended for a further term at least six 
months before the time limited for the expiration 
of the patent, the Judicial Committee is powerless 
to excuse him from non-compliance with sect. 25 
of the Patents, Designs and Trade Marks Act, 
1883. 

| Be Adams’ Patent, (1899) 16 B. P. C. 1.— P. C. 

174. Patentee's Interest — Patent purchased as 
a Speculation — Accounts .] — The following are 
objections to the application for the prolongation 
of a patent, any one of which is fatal : — 

(a) Where the patentee has practically no 
interest whatever in the application or in the 
prolongation of the patent. 

(b) Where the application is really made by 
a company, who entered into the speculation of 
buyingthe patent, which has been an unfortunate 
speculation. 

The principle of Norton's Case ((1863) 1 Moore, 

P. C. (N.S.) 339 ; 9 Jur. (n.S.) 419 ; 11 W. B. 720) 
and Barjffs Case ((1895) 12 B. P. C. 383) applied. 

(c) A patentee who comes to make an applica- 
tion for the prolongation of a patent ought from 
the first to keep his accounts in such a manner 
that it may be clear to the Court what profits 
have been made. 

Thomas' Patent ((1892) 9 B. P. C. 367) and 
Saxby's Patent ( (1870) L. B. 3 P. C. 292) followed. 

Be Clark’s Patent, (1899) 16 B. P. C. 431 

[— P. C, 

175. Accounts — Ah Evidence as to Merit .] — 
A petition for prolongation of a patent was 
presented on the ground of inadequacy of 
remuneration and the merit of the invention. 
The accounts showed a profit of £3,105 16s. The 
petitioner stated that expenses amounting to 
£3,650, which were not stated in the accounts, 
had been incurred, and intimated he did not 
intend to call evidence as to merit. 

Held — that the petition must be refused. 
Kelly’s Patent, (1900) 17 B. P, C. 476— P. C. 

176. Non- disclosure of Material Facts.] — A 
petitioner for the prolongation of letters patent 

37—2 
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stated in the petition that the patent was and 
always had been vested in him. Yet from an 
agreement it was clear that a company since 
1890 had been the beneficial owners of the 
patent. Counsel for the Crown asked for the 
petition to be dismissed, as these were material 
facts which were not disclosed and which ought 
to have been disclosed. The petitioner paid for 
the upkeep of the patent. 

Held — that the petition should be dismissed 
with one set of costs between three sets of 
opponents. 

He Ferranti's Patent, (1901) 18 It. P. C. 518 

[— r. c. 

177. Assignee of Potent — Commercial Adven- 
ture — Proof of 'insufficient Item toleration — 
Accounts — Further Particulars — Failure to push 
Patent for Seven Years — Krpiralion of Foreign 
Patents. ] — An assignee who has acquired * a 
patent as the subject of commercial adventure 
is not entitled to a prolongation when the 
inventor himself could have no legitimate 
interest in making such an application. 

It is the duty of every patentee who comes 
for the prolongation of his patent to take upon 
himself the onus of satisfying the Judicial Com- 
mittee* in a manner which admits of no con- 
troversy, what has been the amount of remunera- 
tion which in every point of view the invention 
has brought to him, in order that the Judicial 
Committee may be able to come to a conclusion 
whether that remuneration may fairly be con- 
sidered as a sufficient reward for his invention 
or not. 

In re Stwhtfs Patent. ((1870) L. E. 8 P. 0. 
292 ; 7 Moore, P. 0. 0, (n.s.) 82 ; 19 \V. IE 513— 
P. C.) followed. 

The failure of the patentee to push the 
patented invention in this country for seven 
years, and the circumstance of the expiration of 
Uxe foreign patents, are serious obstacles to the 
success of a petition for prolongation ; neither 
of them by itself is conclusive against the 
petition, but it would require a very strong case 
to induce the Judicial Committee to recommend 
the prolongation of a patent where these cir- 
cumstances occur, 

Semet and Solway’s Patent ([1895] A. C. 78 ; 
64 L. J. P. C. 41 ; 71 L. T. 674 ; 11 E. 362 ; 12 
K. P. C. 10 — P. C.) and Piepeds Patent ([1895] 
12 E. P. C. 293 ; 72 L. T. 782; 11 E. 581— P. C.) 
approved. 

Ee Henderson’s Patent, [1901] A. C. 616 ; 70 

jL. J. P. C. 119 ; 55 L. T. 358 ; 17 T. L. R. 676 ; 

18 E. P. C. 449— P. C. 

178. Utility — Ft) Profit — Foreign Patents — 
Prolong at ion for Seven Years.] — A petitioner for 
prolongation of letters patent for an invention 
of “ a mechanical fuze for causing the explosion 
of shells and indicating the number of revolutions 
performed and distances traversed by projectiles,” 
alleged that it was an invention which, in its 
very nature, was attended with many difficulties 
as regards the making of experiments. It was 


an invention which took much time to 'perfect, 
and was capable only of occasional use. If its 
utility could ever be established there might be 
a great field before it. The War Office had 
declined to make any further experiments at the 
public expense. An eminent firm had become 
sole licensees under the patent since 1892, and 
they declined to concur in the application for 
prolongation. It was not contended that the 
petitioner had made any profit. Foreign patents 
would expire if the patent here was not pro- 
longed. 

Held — that a recommendation to extend the 
patent for seven years would be made. 

Re Thompson’s Patent, (1902) 19 E. P. C. 

[565— P. C. 

179. Hides as to must he strictly followed — 
Patent communicated from Abroad — -Absence of 
Proof that Patentee has not been sufficiently Pe- 
rn unerated — Adjournment refused — Itefuml of 
Petition ,] — The rules which guide their Lord- 
ships in the exercise of their duty of advising the 
Crown whether a patent should be extended or 
not are perfectly well known, and they must be 
strictly followed. 

An application for the extension of a patent is 
an application for an indulgence, and for an 
indulgence of a very extraordinary kind, and 
patentees who come to ask for that indulgence 
must understand that the settled rules that guide 
the Board will be adhered to. 

An application was made for an extension of a 
patent which was a communication from abroad. 
The petitioners, who were a commercial company, 
the assignees of the patent, had given their Lord- 
ships no opportunity of judging whether the 
inventor had been remunerated in any shape or 
form. 

Held— that their Lordships must refuse an 
application for adjournment, and advise his 
Majesty to refuse the petition. 

Ke Peach’s Patent, Ex Parte Peach 

[and Boswell, Hatfield & Co., [1902] 

A. C. 414 ; 71 L. J. P. C. 98 ; 87 L. T. 153 : 19 
It. P. 0. 65— P. 0. 

180. Insufficiency of Accounts — Application 
refused.. ] — A patentee, applying for an exten- 
sion of fiis patent, must submit intelligible and 
complete accounts, so as to enable the committee 
to ascertain from the accounts themselves what 
remuneration he has in fact received. If he does 
not do so, his application must be refused ; and 
(except perhaps in very special circumstances) 
he cannot be allowed to give oral evidence at 
the hearing to vary or add to the accounts 
already lodged. 

Judgment of Lord Chelmsford, L.C., in Betts' 

\ Patent ((1862) 1 Moo. P. O. (N.s.) 49) approved. 

; Be Wuterich’s Patent, [1903] A. 0. 206; 

[72 L, J. P. C. 60 ; 88 L. T. 306 ; 20 K, P. C. 

285— H, L. (JE.). 

181 . Failure to get Patented hire nt ion taken 
up by the Traded] — Prolongation of a patent 
ought not to be granted where the invention has 
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not been taken up in the past and there is no 
good reason to expect a different result in the 
future. 

Be Scott’s Patent, (1906) 23 R. P. C.478— 

[P. C. 

182 . Advertisement of Intention to Apply— 
Necessity for — Patents , Designs and Trade Marks 
Act, 1883 (46 & 47 Viet. c. 57), s. 25 (1).]— A 
petition for extension of a patent cannot be 
entertained unless there has been published the 
advertisement required by sect. 25 (1) of the Act | 
of 1883. 

Re Friese-Greene’s Patent, [1907] A. C. 

[460 ; 76 L. J. P. C. 106 ; 97 L. T. 223 ; 24 
R. P. C. 464— P. C 

[Under special circumstances leave to present 
a petition, though advertisements had not been 
issued, was granted in Re Poyse?''s Patent , 24 
R. P. C. 157.] 

183 . Petition by Assignee— Inventor dead — No 
Special Merit — Invention not pushed.'] 

Semite , a patent will not be prolonged on the J 
application of an assignee when the inventor 
is dead, and could not, if living, have reaped 
any advantage. 

Prolongation refused where there was no 
“ exceptional ” merit in the invention, and it 
had not been pushed with reasonable energy. 

Re Van Gelder’s Patents, Ex parte 

[Thompson, [1907] A. O. 174 ; 76 L. J. P. C. 

44 ; 96 L. T. 333 ; 24 R. P. G. 169— P. C. 

X. MEASURE OF DAMAGES. 

184 . Action for Infringement — Inquiry as to 
Damages — Principle. ] — On an inquiry as to 
damages in an action for infringement of a patent 
for improvement in rubber tyres for cycles, Wills, 
J., found that as the plaintiffs’ “ Dunlop ” tyres, 
on which they made a profit of about £1 a tyre, 
could not have been sold for the purpose for 
which the defendants’ infringing tyres had been 
sold, the damage sustained by the plaintiffs was 
the amount of royalty the plaintiffs would have 
received from tyres of a similar class had they 
been manufactured by the plaintiffs’ licensees. 

Held — that Wills, J., correctly stated the 
principle — viz., the plaintiffs had to show that 
they had sustained pecuniary loss, and, as far as 
the nature of the case permitted, the amount of 
that loss — and correctly acted on the defendants’ 
admission that if they had not succeeded in 
selling the tyre they improperly sold, their 
customers would very likely have bought, in the 
place of machines which used those tyres, other 
machines fitted with other tyres made by 
licensees of the plaintiffs in which the plaintiff’s j 
patent was made use of, though in a form and to 
an extent which made the tyres inferior to the 
high-priced Dunlop tyres. 

Pneumatic Tyre Co., Ld, i\ Puncture Proof 

[Pneumatic Tyre Go., Ld., (1899) 16 R. P.G. 

209 — V. A. 


185 . Importation — Articles patented in this 
Country imported from America— Expiration of 
English Patent before all the Articles were 
delivered — Injunction — Costs. ] — The Dublin 
United Tramway Company purchased from the 
National Conduit and Gable Company of New 
York a quantity of cable which it was admitted 
was an article identical in its nature with the 
cable protected by the patent of the plaintiffs. 
The plaintiffs’ patent expired on September 
2nd, 1898. The plaintiffs on September 10th, 
1898, eight days after the expiration of their 
patent, brought an action for an injunction and. 
delivery up of the cable, damages, and costs. 

Held — that so far as any goods were brought 
into this country similar to the patented article, 
to which the tramway company were parties or 
privies, they were liable for any loss sustained 
by the plaintiffs in respect of what was brought 
in before the date of the expiration of the patent. 
Except, however, as regards the quantity- 
delivered before September 2nd the plaintiffs 
had failed to make good their case ; and that 
consequently the damages must be confined to» 
the goods that were actually supplied and brought 
into this country before September 2nd, 1898 ; 
that the plaintiffs, who had no right to 
claim an injunction because the patent had 
expired, were entitled to the general costs of the 
action and the defendants to so much of the 
costs as were occasioned by the prayer for an 
injunction, and by the interlocutory motion. 

B bit ish Insulated Wire Co., Ld. v. Dublin 

[United Tramway Co., Ld., (1900) 17 R. P. C. 

14 — Chatterton, V.-C. 

186 . Action for Infringement of Twelve Patent ' 
— Three Modes of Production — No Proof of 
Patents actually infringed — Injunction — Costs. ] 
— The plaintiffs were the owners of twelve 
patents. They alleged in their statement of 
claim that the defendant had infringed, and 
threatened to infringe, these several patents, and 
they sought an injunction and damages. The 
defendant had purchased saccharin. The twelve 
patents might be conveniently treated as only 
three in number, and these three related to 
separate and distinct modes of producing 
saccharin, and it was not possible to tell from 
the examination of any particular parcel of 
saccharin under which process it had been pro- 
duced, No evidence was adduced as to the place 
where, or as to the process by which, the parcel 
purchased by the defendant was produced. 

Held — that as the parcel was not made under 
all three processes but under one of the three, 
though it could not be said under which of the 
three (it might have been under an expired 
patent), the plaintiffs, therefore, had not estab- 
lished that which was necessary to entitle them 
to an injunction. 

Held, also, that as one of the three patents 
must have been infringed the right to and 
measure of damage must be the same, whichever 
of the three patents was in fact infringed, and 
therefore an inquiry should be directed whelhtr 
any, and what damages had been sustained, ana 
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that the plaintiffs were to have no costs up to 

and including judgment. 

Saccharin Corporation, Ld. r. Quincey, 

T 11)001 2 Oh. 246 ; 69 L. J. Oh. 530 ; 64 J. P. 
633 ; 82 L. T. 792 ; 16 T. L. R. 384 ; 17 R. P. C. 

530 — Cozens- Hardy, J. 

187. Action, for Inf rinyement— Innocent Pur- 
chaser* — Inquiry a* to Damages Sustained and 
Incurred — Inability to q)u rehase Goods patented 
— No Pecuniary- Loss shown — No Damages — 
Costs. ] — The defendants purchased an organ 
which was an infringement of the plaintiffs’ 
patent. There was no evidence to show that 
they were other than innocent purchasers. An 
inquiry whether any, and what, damages had 
been sustained or incurred by the plaintiffs by 
reason of the defendants’ infringement of the 
said patent was ordered. The defendants had 
used the organ altogether on sixteen days. 
The organ had been delivered up to the 
plaintiffs. 

Held— that the true rule was to endeavour 
to ascertain what loss had accrued by reason of 
the wrongful acts complained of, such loss being 
the natural and direct consequence of the defen- 
dants’ acts ; that as under no circumstances 
could the defendants have been able to have 
purchased one of the plaintiffs’ organs — the price 
charged being £500— as their means would not 
permit of such a thing ; and there being nothing 
to show that any pecuniary loss had been , suf- 
fered by the plaintiffs during the sixteen days, 
the plaintiffs had failed in establishing any 
damages ; and that the defendants were entitled 
to the costs of the inquiry. 

Gavioli et Cie. i \ Shepherd, (1900) 17 R. P. 

[C. 157 — Byrne, J. 

189. Action for Infringement— Prior Publica- 
tion — Subject" matter — ’ Misleading and Untrue 
Specif cation — Amendment — Injunction — 
Damages prior to Amendment — Patents , 
Designs and Trade Marks Act , 1883 (46 k 47 
Viet, c. 57), s. 20.] -The inventor invented a 
different method of manufacturing the particular 
kind of candy known as ‘‘hard crack” or 
“stick” candy. He took out a patent which 
became the subject of litigation in the case of 
Kane v. Guest ((1899) 16 R. P. G. 433), before 
Stirling, J., who said (at p. 441, line 51) : “On 
the whole, I come to the conclusion that the 
patent extends to subjecting any compound of 
cane-sugar and glucose to a cooking or boil- 
ing action in racuo f and held that the patent 
was invalid. There the patentee amended his 
specification, and the plaintiffs brought an 
action for infringement on the amended 
specification. 

Held — that, as amended, the specification 
being confined to “hard crack,” the plaintiffs 
had a valid patent, and were not entitled to an 
injunction, as the patent had expired before 
judgment ; that the inventor could not be 
regarded as having framed his claim in good 
faith within the meaning of sect. 29 of the 
Patents, Designs and Trade Marks Act, 1883, 


and that he T meant and intended to make a 
larger claim than that which he knew he was 
entitled to ; and that the plaintiffs were only 
entitled to damages as from the date of the 
amendment or disclaimer. 

Kane and Pattison v. J. Boyle & Co., (1901) 
[18 R. P. C. 325 — Byrne, J. 

190. Purchasers of Infringing Articles — Sale 
of some in Market — Sending Remainder Abroad 
for Sale — Evidence of Infringement — Exposing 
for Sale — “ Use and Vend ” — Patents , Designs 
and Trade Marks Act , 1883 (46 k 47 Viet. c. 57)^ 
Soiled. I., Form D.~] — The plaintiffs, owners of a 
patent, had, prior to this action, brought an 
action against Messrs. R. and G. for infringement, 
and had obtained judgment, for damages against 
them, but those damages had not been paid. 
The plaintiffs then took the present proceedings 
against the defendants, who were ignorant of 
the plaintiffs’ patent rights, and were purchasers 
of infringing articles from Messrs. R. and G. 
The defendants purchased twenty - seven 
machines from Messrs. R. and G, at some time 
before the action. They sold eight of the 
twenty-seven in the market, and they sent abroad 
at some time the remaining nineteen, with a view 
of selling them — that is, with the object of turn- 
ing them to profitable account. They thus pre- 
vented the operation of the order contained in 
the judgment for the delivery up and destruction 
of the infringing articles ; and they actually 
obtained the benefit of the proceeds of sale. 

Held — that there was evidence of infringe- 
ment with respect to the whole twenty-seven 
articles. 

Minter v. Williams ((1835) 4 Ad. k E, 251 ; 
1 Web. Pat. 135) considered. 

United Telephone Co. v. London and Globa 
Telephone and Maintenance Co, ((1884) 26 
Oh. D. 766 ; 53 L. J. Oh. 1158; 32 W. R. 879 ; 
51 L. T. 187 — Bacon, V.-C.) followed. 

Held, also, that the measure of damages 
should be the amount which the defendants 
would have had to pay for the permission to do 
that which they wrongfully did. 

Pneumatic Tyre Co. v. Puncture Proof Pneu- 
matic Tyre Co. ((1899) 16 R. P. C. 209—0. A., 
No. 184, supra) approved. 

Decision of Stirling, J. ([1900] 1 Ch, 577 ; 69 
L. J. Oh. 377 ; 48 W. R. 345 ; 82 L. T. 106) 
affirmed. 

British Motor Syndicate, Ld. r. Taylor k 

[SON, [1901] 1 Oh. 122 ; 70 L. J. Oh. 21 ; 49 

W. R. 183 ; 83 L. T. 419 ; 17 T. L. R. 17 ; 17 
R. P. C. 723—0. A. 

191. Action for Infrinyement of Fire Patents 
— Validity not denied — Ah Proof under which 
Patent the Infringing Articles were made. • — 
Injunction — Certificate — Solicitor and Client 
Costs — Patents , Designs and Trade Marks Act , 
1883 (46 k 47 Viet, c , 57), s, 31.] - The plaintiffs 
were the registered proprietors of five patents, 
all of which related to the manufacture of pure 
saccharin. In 1899 they brought an action for 
infringement against the defendant, and in 1901 



1165 


PATENTS AND INVENTIONS. 


1166 


Measure of Damages — Continued, 

they commenced another action against him 
alleging infringement of aU five patents, and 
asking for an injunction and the usual relief. 
The defendant denied infringement, but did not 
■deny the validity of the plaintiffs’ patents. The 
original patent granted in 1885 had expired 
before the date of the writ, and with regard to 
that patent it was proved that by it a person 
•could not make pure saccharin. In order to 
produce pure saccharin— such as had been dealt 
with by the defendant — it was absolutely essential 
that one of the processes described in the patents 
of 1891 or 1893 should be used. The plaintiffs 
did not know which had been infringed since 
they were unable to tell by which method the 
infringing article was made. 

Held — that pure saccharin had been pro- 
duced in breach of some of the plaintiffs’ patents ; 
that the proper course was to grant an injunc- 
tion against infringement of five patents, but to 
limit it to the period of the oldest of them, i.e 
the shortest life left of any one of the patents, 
viz., the patent of 1891 ; that there would be an 
inquiry as to damages at plaintiffs’ risk; and 
that even if sect. 31 of the Patents, Designs and 
Trade Marks Act, 1883, applied, the plaintiffs 
ought to have their costs, but not costs as 
between solicitor and client. 

Automatic Weighing Machine Co. v. Inter- 
national Ifj/gienie Society ((1890) 6 R. P. C. 
480 — Charles, J.) followed. 

Saccharin Corporation, Ld. v. Dawson, 
[(1902) 19 R. P. C. 169— Harwell, J. 

192 . Infringement.'] — The defendants bought 
a motor-car which was fitted with certain 
accessories, the accessories being an infringement 
•of the plaintiff’s patent. In an action to recover 
damages for the infringement: — 

Held — that the measure of damages was the 
difference between the value of the car with and 
its value without the accessories. 

Clement Talbot, Ld. v. Wilson, (1907) 97 

[L. T. 328 ; 23 T. L. R. 643 ; 24 R. P. C. 511— 

Kekewieh, J. 

See also Nos. 240, 296, 297, infra. 

XL ACTION TO RESTRAIN THREATS. 

193 . Bona tides — Action for Infringement — 
Whether duly prosecuted— Action dismissed — 
Costs - Patents , Ac., Act , 1883, s. 32.]— A com- 
pany, being the owners of some patents relating 
to metal clamps for uniting certain parts of 
boxes of wood, cardboard, leather and the like, 
and their agents, S. and Sons, issued threats 
against T. and his customers, alleging that T.’s 
clamps infringed the said patents. The com- 
pany, in October, 1894, sued T. for infringement 
<>f three of these patents, but one of them was 
dropped out of the statement of claim, and the 
action as to one of the others was abandoned in 
January, 1896, after re-amended particulars of 
objections had been given, and as to the remaining 
patent it was discontinued in April, 1896, after 
such particulars had been further re-amended. T., 


in November, 1895, commenced the first of the 
present actions against S. and Sons, and in 
February, 1896, commenced the second of these 
actions against the company, both actions being 
to restrain threats. 

Held — first, that as the defendants in each 
action had acted bond fide in issuing the threats, 
no action lay against either of them, apart from 
sect. 32 of the Patents, &c., Act, 1883 ; secondly, 
that S. and Sons, not claiming to be patentees, 
did not come within that section ; and, thirdly, 
that, although the patent action had been dis- 
continued, it had been prosecuted within the 
meaning of the proviso to the section, and that 
notwithstanding the abandonment of the action 
as to one patent beforeThe statement of claim ; 
for the threats had been founded generally on 
all three patents, and not in respect of any special 
one of them. The two actions were therefore 
dismissed, but without costs. 

Temler r. Stevenson & Sons ; Temler r. 

[Actien Gesellschaft fur Cartonnagen 

Industrie, (1898) 15 R. P. C. 24— Romer, J. 

194 . Ex parte Motion for Interlocutory Injunc- 
tion restraining Issue of Circular — Injunction 
not granted — Patents , #c. Act , 1883, s. 32.] — The 
plaintiff company, formed for the purpose of 
purchasing a patent, sent copies of their pro- 
spectus to various newspapers for insertion, on 
November 5th, 1897. The prospectus stated that 
the list of subscribers would be opened on 

j November 5th and closed on November 8th. 
The defendant company, the assignees of another 
patent, sent a circular to all the leading news- 
papers for publication simultaneously with the 
plaintiffs’ prospectus. The plaintiffs, having 
commenced am action to restrain the defendants 
from alleging that the patent, under which the 
plaintiffs proposed to work, was an infringement 
of the defendants’, and from using threats, 
moved for an injunction ex parte to restrain the 
defendants, over November 8th, from issuing the 
circular. 

Held, by Byrne, J. and the C. A. — that it 
was not a proper case for granting an injunction 
ex parte. 

Commercial Development Corporation, 

[Ld. t\ Castner- Kellner Alkali Co., Ld., 
(1898) 14 R. P. C. 939— C. A. 

195 . Action for Infringement commenced and 
discontinued — Cue Diligence — Good Faith — 
Statuteof Monopolies — Claim for Treble Damages 
under s. 4 — Patents , Sfc., Act , 1883, ss. 32 and 18, 
sub-s. 9.] — The H. Company were the owners of 
two patents for hair curlers. In 1894 P, & 
Co. placed upon the market a hair curler which 
the H. Company alleged was an infringement of 
their patent rights. On May 10th, 1894, the H. 
Company commenced an action against P. & 
Co. for infringement, but discontinued this 
action on June 18th, 1895, on account of their 
having discovered that an amendment of the 
specification of one of their patents, which they 
thought had been made, had not been in fact 
completed, and, therefore, such patent was 

i invalid. Thereupon P. & Co. commenced an 
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action against the H. Company for an injunction 
to restrain them from threatening, to which the 
H. Company raised, by way of defence, the 
action which they had commenced and discon- 
tinued as aforesaid. The threats action came on 
for trial before a judge and a special jury. The 
jury found that the threats of the H. Company 
to take proceedings against P. k Co. were made 
in good faith, and that their action against P. 
k Co. was commenced and prosecuted with due 
diligence. A question was then argued before 
the judge as to whether the H. Company’s 
action was an illegal one under the Statute of 
Monopolies. The judge held that it was not, 
and gave judgment for the H. Company with 
costs. 

Peck & Co. r. Hindes, Ld., (1898) 67 L. J. 

[Q. B. 272 ; 15 R. P. C. 113 ; 14 T. L. 11. 164 

— Mathew, J. 

196 . Single Threat — Threat unjustifiable .] — 
The L. Company, being owners of a patent, 
wrote to lb & Co. a threatening letter in respect 
of certain glass vessels which they were in fact 
making for W. W. brought an action to restrain 
the L. Company from threatening. The L. 
Company, after being allowed by arrangement to 
inspect B. & Co.’s works, admitted that what 
they were doing was no infringement of their 
patent. 

Held -that the plaintiff was entitled to an 
injunction, or an undertaking by the defendants 
not to threaten in respect of the glass vessels 
specified in the letter, and that the defendants 
must pay the costs of the action. 

Webb n Levinstein k Co., Ld., (1898) 15 
[K. P. 0. 78- Stirling, J. 

197 , Injunction — Breach— Contempt of Court 
< — Cent it — Patents, Designs and Trade Marlin 
Act , 1683 (46 & 47 Viet. e. 57), #. 32.] — C., 
trading as M. & Co., had been restrained by 
injunction— in an action brought by E. against 
M. & Co. — from publishing, either verbally or 
otherwise, any statement that, or to the effect 
that, an injunction had been granted against E. 
restraining him from infringing certain letters 
patent, and also from threatening E. or any of 
E.’s customers with any legal proceeding or 
liability in respect of the manufacture, sale, or 
purchase of a certain machine. After the order 
M, k Co. circulated amongst E.’s customers a 
pamphlet prepared by the A. B. Co., which 
stated in effect that M. k Co. were the special 
agents of the A. B. Co., who were the exclusive 
makers of the machine in question under the 
licence of the patentee, and who intended to 
prosecute all infringers of their patents. 

On motion to commit C. to prison for contempt 
of ('our t for a breach of the injunction, Homer, J., 
ordered C. to pay the costs of the motion on 
appeal. 

Held, by Lindley,' M.R., and Vaughan 
Williams, L.J. (d went lent? Chitty, L.J.) — that 
the injunction was not so plainly worded to pro- 
hibit what C, had done as to justify a judicial 
decision that a breach of the injunction had 
been committed. 


Per Lindley, M.R. — the Court will not strain 
the language of an injunction even to meet a 
case which would have been prohibited if 
foreseen. 

Ellam t. Mabtyn k Co., (1899) 68 L. J. Oh. 

[123 ; 47 W. It. 212 ; 79 L. T. 510 ; 15 T. L. B. 

107 ; 16 It. P. C. 28— C. A. 

198 . Prosecution with due Diligence — Action 
by Patentees before Threats — Action by Patentees 
after Threats — Interim Injunction — Costs — 
Patents , Designs and Trade Marks Act , 1883 
(46 & 47 Viet. e. 57), ,v. 32.] — In an action that 
was brought by J. 13. P. Co. against W. and 8. 
for infringement due diligence was not shown, 
and judgment was given for W. and 8. with 
costs. J. D. P. Co, afterwards issued a circular 
making threats against persons using t lie- 
identical machine which, as between W. and 8. 
and J. D. P. Co., in the action which had already 
been determined, was held not to bean infringe- 
ment of J. I). P. Co.’s patent. W. and 8. brought 
an action to restrain J. D. P. Co. from threaten- 
ing, and J. D. P. Co. issued a writ in an action 
for infringement against a customer of W. and 8. 

Held — that there was no evidence before the 
Court to show that the action of J. 13. P. Co. 
against- the customer had not been prosecuted up 
to the present time with due diligence, and that 
no order would be made for an interim injunc- 
tion, except reserving the costs to be dealt with 
at the trial. 

Waite and Savillk, Ld. r. Johnson Die 
[Press Co., La, (1901) 18 B. P. C. 1 — 

Byrne, J. 

199 . Prosecution with due Diligence — Infringe - 
menu in the Past and in Future — Costs- -Patents. 
Designs and Trade Marlin Act , 1883 (46 & 47 
Viet. c. 57), s, 32.] — In December, 1820, I. sued 
B. for the infringement of a patent, and in 
April, 1898, dropped his action. In May, 1898. 
1. brought a second action against B. for the 
infringement of the same and another patent, 
which was dismissed on B.’s application. B., in 
April, 1899, brought an action against 1. and 
others claiming damages for threats contained in 
circulars, advertisements, and let tens to take 
proceedings against persons using and selling an 
alleged invention* On the trial of this action 
the jury found that the threats were bond fide. 
and that although J.’s first action was brought 
bond Jide, yet it was not prosecuted with due 
diligence, and they found £80 damages. 1 he 
jury found that i.'s second action was not 
brought honestly and bond fide, and prosecuted 
with due diligence, and they assessed the 
damages at £135. 

Held — that vvith regard to the second act ion 
there was evidence to go to the jury of threats 
within the meaning of sect. 32 of the 
Patents, Designs and Trade Marks Act, 1883 — 
threats as to something done ; threats as to a 
condition of things with regard to infringements 
in the past and with regard to the conditions at. 
present, as also with regard to the future — and 
that the jury had dealt with the matter properly, 
and therefore the issue would be found for !>.„ 
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who would have the general costs of the action, 
ancl the defendants would have the costs of such 
of the issues as were properly distributable and 
found in their favour. 

Bishop v. Inman and Others, (1901) 17 
[R. P. C. 749 — Bucknill, J. 

200. Prosecution with dm Diligence— Inter- 

locutory Injunction — Patents , Designs and Trade 
Murks Act, 1883 (46 k 47 Yict. c. 57), 32.]— 

The defendants commenced an action on 
December 20th, 1899, against the plaintiffs for 
infringement of a patent which had since expired. 
The plaintiffs on September 21st, 1901, com- 
menced an action against the defendants to 
restrain the defendants from threatening any 
persons with legal proceedings. 

Both actions were still pending when the 
plaintiffs made an application in the infringe- 
ment action for evidence to be obtained abroad. 
The plaintiffs applied during vacation for an 
interlocutory injunction. 

Held — that there had been such an amount 
of delay as did not amount to 4 ‘due diligence,” 
as those words applied to the word “ prosecute” 
as well as to “commence,” and that an interlo- 
cutory injunction would not be granted to the 
plaintiffs during vacation. 

Yoelker Incandescent Mantle, Ld. r. 

[Welsbach Incandescent Gas Light Co., 

Ld.. (1901) 18 R. P. C. 494— Ld. Alverstone, 

C.J. 

201. Common Law Bight — Interlocutory In- 
junction — Patent s*, Designs and Trade Marks 
Act , 1883 (46 k 47 Viet. c. 57), ,s*. 32.]— The 
plaintiff claimed an injunction to restrain the 
defendants from threatening legal proceedings 
in respect of an alleged infringement of the 
defendants’ rights, patent or otherwise. The 
plaintiff put her case on two grounds— first of 
all, threats under the statute, and secondly that 
of a vexatious and maid Jide assertion of a claim 
of right for the mere purpose of injuring the 
plaintiff. On the application for an interlocu- 
tory inj unction, it was agreed that there was a 
complete conflict of evidence as to whether the 
defendants had ever threatened. 

Held — that an interlocutory injunction could 
not be granted, as mala jides was an issue that 
the Court could not try on affidavit; and that, 
treating the summons for direction as before the 
Court, an order for pleadings and discovery by 
both parties should be made. 

Barber v. Nathan and Somers, (1902) 19 
[R. P. C. 332— Farwell, J. 

202. Mo Effective Action— B e-const ruction of 
Comjmng — Injunction — Patents , Designs and 
tirade Marks Act , 1883 (46 k 47 Yict. c. 57), 
s. 32.1— The defendants, the owners of a patent, 
hart threatened several customers of the plain- 
tiffs, The plaintiff's manufactured the articles 
complained of abroad, and had only an agent 
in this country. They commenced an action 
against the defendants’ to restrain threats, and 


moved for an interlocutory injunction. There 
was no effective action in which the question of 
the validity of the patent was being litigated by 
the defendants ; their excuse was that there had 
been a reconstruction pending, and that they 
did not want to bring an action against gentle- 
men resident abroad. It was not suggested that 
the plaintiffs had not property in England. 

Held — that under the circumstances an 
injunction ought to be granted restraining 
threats. 

Engels v. Hubert Unchangeable Eyelet 

[Syndicate, Ld., (1902) 19 R. P. C. 201 — 

Byrne, J. 

203. Prosecution with due Diligence — Motion 
to restrain Circular — Costs — Patents , Designs: 
and Trade Marks Act , 1883 (46 & 47 Viet. 57), 
s. 32.] — In November, 1901, the plaintiffs com- 
menced an action against the defendants to* 
restrain them from infringing Welch’s patent by 
the sale of “Wapshare” tyres. In April, 1902, 
the plaintiffs commenced a second action against 
the defendants on the same patent. About the 
same time the plaintiffs issued a circular advis- 
ing the public that the tyre then being sold 
under the name of the “ Wapshare ” tyre was an 
infringement of the letters patent held by them ; 
that an action had been brought against the 
Clifton Rubber Company, Ld., in respect of their 
sale ot such tyres, and the public were warned 
that similar actions would be brought against any 
person found manufacturing, selling, or using, 
such tyres ; and that since the above notice first 
appeared certain cycle dealers had been dis- 
covered selling the said tyres, and actions had 
accordingly been brought against them. . There- 
upon the defendants served on the plaintiffs a 
notice of motion to restrain the plaintiffs, until 
trial or further order, from publishing the 
circular, or in the alternative, for a writ of 
sequestration. 

Held — that the defendants had not brought 
their case within sect. 32, because the plaintiffs- 
had brought the action and they were bond jide 
prosecuting it ; and that the defendants must, 
pay the costs. 

Dunlop Pneumatic Tyre Co., Ld. v. Clifton 

[Rubber Co., Ld., (1902) 19 R. P. C. 527 — 

Joyce, J. 

204. Undertaking not to threaten — Alleged 
Breach of Undertaking— Commencing an Action- 
— Answers to Letters — Motion to attach and 
sequestrate — Patents , Designs and Trade Marks 
Act , 1883 (46 k 47 Yict. c. 57), s. 32.]— In an 
action by the plaintiffs to “restrain threats ” the 
defendants undertook “not to threaten any 
person . . . with legal proceedings or liability 
in respect of the manufacture, sale, use, or 
purchase of,” the V. mantle, “and not to allege 
that such manufacture, use, sale or purchase, is- 
an infringement of ” the defendants* patent. 

Held— that the words' of this undertaking 
were not wide enough to prevent the defendants, 
from, issuing a writ against the plaintiffs for 
infringement in making V. mantles ; but that 
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during the currency of such action the under 
■taking endured, and no threats must be used. 

P. & Co., hearing of the new action, wrote to 
the defendants asking if they were rendering 
themselves liable by selling V. mantles. 

Held — that under the circumstances it was 
not a breach of the undertaking to reply that 
they had commenced an action, as they were 
-entitled to do. 

Bevbk and Alexander i \ Welsbach Incan- 

[descent Gas Light Co., Ld., (1903) 20 
B. P. C. 99 — Byrne, J. 

205 . Agreement to compromise a “ Threats ” 
Art ion — Action claiming that certain Goods 
were not covered by the Agreement — Interlocutory 
Injunction refused.] — By an agreement com- 
promising a previous action the present plaintiff 
.admitted the defendant’s right to manufacture 
« revolving heel pads” according to a provisional 
specification. He now brought an action to 
restrain the defendant from selling a different 
kind of pad, and asked for an interlocutory 
injunction. 

The defendant replied (1) that this heel pad, 
though different, was covered by the agreement ; 
>(2) that, alternatively, it was manufactured 
according to a patent of his own, the specifica- 
tion of which was included in the terms of the 
agreement ; and (3) that it was not an infringe- 
ment of the plaintiff’s patent. 

Held — that the case was not so clear that an 
interlocutory inj unction ought to be granted. 

Kobe rts v, Graydgn, (1903) 20 It. P. C. 518 — 

Eady, J. 

206 . Act ion for Infringement — Threat s of Legal 
Proceeding s — Prosecuting Action “ icith due 
Diligence ” — Motion for Injunct ion to restrain 
Threats — Patents , Designs and Trade Marks Ac/, 
1883 (46 & 47 Viet. c. 57), s. 32.]— On April 
39th, plaintiffs issued a writ for infringement of 
their patented golf balls ; their statement of 
-claim was delivered on May 20th, and on June 
23rd no defence had been put in, though the 
-.time had been extended. 

On June 8th the plaintiffs published an adver- 
tisement and circulars to the effect that an j 
.action had been commenced, and that proceedings 
would be taken against other infringers. Upon 

motion to restrain threats : — 

Held— that the plaintiffs had not shown any 
lack of 44 due diligence,” and that the advertise- 
ment and circulars were not a contempt of 
Court. 

44 Due diligence” in sect. 32 means due dili- 
gence after the threats, and not after the acts 
^complained of as infringements. 

Challenger v. Hoyle ((1887) 4 B. P. C. 363) 
followed, 

Haskell Golf Ball Co. r. Hutchinson and 

[Main, (1904)20 T. L. B. 606 ; 21 It. P. 0. 

497 — Buckley, J. 

207 . Owners of Patent commencing Action for 
Jnfringementj but < not complaining specifically of 


the Articles referred to in the Threats — Patents , 
Designs and Trade Marks Act , 1883 (46 & 47 
Viet. c. 57), 6*. 32.] — In 1903 the defendants, 
owners of a patent, issued circulars warning 
persons as to infringements of their patent ; 
subsequently they made threats in respect of 
three specific articles. 

The following month the defendants com- 
menced an infringement action against the 
present plaintiffs, but did not in their particulars 
of breaches expressly mention the three specific 
articles as to which threats had been made. 

Six months later the plaintiffs commenced 
the present action to restrain the defendants 
from issuing threats in respect of these articles. 

Held— that the infringement action was a 
defence to the threats action so far as it was 
founded on sect. 32 of the Patents Act, 1883; 
that there was no evidence of mala Jides in the 
defendant's conduct, and that under the circum- 
stances the question of infringement in respect 
of the articles should be decided at some stage of 
the infringement action, 

Lycett Saddle and Motor Accessories, Ld, 

[v. Brooks & Co., Ld.. (1904) 21 1L P. C. 656 
— Warrington, J. 

208 . (Commencing Action -Sham Act ion— 
Patents , Designs and Trade Marks Act , 1883 
(46 A 47 Viet. c. 57), s. 32.]— The defendant, 
an owner of a patent, wrote as follows to a firm 
who had bought certain articles from the 
plaintiff— 44 The articles being sold and advertised 
by you is regarded as an infringement. W r e 
therefore request you to cease advertising and 
selling it.” 

Held — that the letter constituted a 44 threat,” 
justifying the plaintiff in commencing an action ; 
and further that a 44 sham ” infringement action 
commenced by the defendant could not bar the 
plaintiff’s action. 

Craig r. Dowding, (1907) 24 T. L. B. 9— 

[Kekewich, J. 

See also No, 229. 


XII. PRACTICE. 

(1) Costs. 

209. Action for Infringement ayaind Limited 
Com pan if — A (font applying to be beard for 
Company .]— The P. Company, as owners of a 
patent gVanted to W, (the validity of which was 
established in a previous action), brought an 
action for infringement against the L. Company, 
On the action coming on for trial, It. appeared 
as agent of the L. Company for the purpose of 
conducting their defence. The judge ruled that 
he was unable to do so, and the trial was post- 
poned to enable the L. Company to instruct 
counsel. On the action coming on again for 
trial, the only defence relied upon was non- 
infringement, all other defences having been 
withdrawn. 

Held— that the L. Company had infringed, 
and judgment was given for the plaintiffs, with 
solicitor and client costs, such costs to include 



1173 


PATENTS AND INVENTIONS. 


1174 


Practice — Continued. 

the costs occasioned by the postponement of the 
trial. 

Pneumatic Tyke Co., Ld. v. West London 

[RUBBER AND TYRE CO., Ld., (1898) 15 
R. P. C. 129— Romer, J. 

210 . Validity — Action for Infringement of 
Two Patents — Infringement — Plaintiffs partly 
successful.'] — In 1890 a patent was granted to 
W. for “Improvements in rubber tyres and 
snetal rims or felloes of wheels for cycle or other 
light vehicles.” In the same year a patent was 
.granted to B. for “ Improvements in tyres or 
rims for cycles and other vehicles.” In 1897 the 
D. P. T. Company, in whom both the patents 
had become vested, commenced an action against 
the N. I. T. Company for infringement of both 
patents. The defendants denied infringement 
■and also the validity of both patents. Before 
the trial, B.’s patent had been upheld and con- 
strued by the House of Lords {The North British 
Rubber 6b., Ld. v. The Bor mull g and Jeffery 
Manufacturing Co 15 R. P. C. 215), by whom it 
was held that the first claim was for the method 
•described in the specification and any method 
substantially the same of connecting the outer 
•cover of a tyre with the rim so that the ends of 
the cover are gripped. W. 's patent had, before 
the trial, been upheld and construed in several 
actions, and in one of them {'The Pneumatic Tyre 
Co Ld. v. The Bust London Rubber Co ., 14 R. P. C. 
578) by the Court of Appeal, by whom it was 
held that the feature of the invention consisted 
in an arrangement in which an arched tyre was 
stretched over a convex surface and held in 
position by wires on its edge without any other 
support or fastening. Two tyres were complained 
of as infringements by the plaintiffs, both of 
them being alleged to infringe B.’s patent, and 
one of them only being alleged at the trial to 
infringe V\ /s patent. In each there was a 
rubber tyre with metal bands in pockets at the 
•edges of it ; these bands overlapped longitudi- 
nally, but the ends were not fastened together. 
The rim in each case was nearly fiat at the 
bottom, and the bands when lying side by side 
in the rim met or slightly overlapped. In the 
alleged infringement of both patents (J.H. 2 ) the 
edges of the rim were turned outwards to some 
•extent, but in the other alleged infringement 
(J.H.jj the edges were somewhat inturned, and 
in the latter case the pockets were looser than 
in the former case. The position and action of j 
the bands when the tyres were inflated were in 
controversy. 

Held— that the questions as to the validity of 
the patents were concluded as regards this Court 
by the judgments in the previous actions on the 
patents, that J.H.j was an infringement of B.’s 
patent, but that J.H. 2 was not an infringement 
of either of the patents. 

A special order was made as to costs, and the 
costs so far as referring to the validity of either 
patent were directed to be taxed as between 
solicitor and client. 

Dunlop Pneumatic Tyre Co., Ld. /*. New 

[Ixion Tyre and Cycle Co,, Ld., (1898) 15 
R. P. C. 389 — Kekewieh, J, 


211 . Action for Infringement — Infringement 
adm itted before Action and by Defence — Offer of 
Damages — Payment into Court.] — H. wrote to 
the C. Company complaining of infringement of 
his patent, and a correspondence ensued. The 
C. Company admitted certain infringements in 
1893 and 1895, stating that they had acted with- 
out knowledge of the patent. H. offered to 
accept a prompt payment of £150 on the com- 
pany undertaking to publish an apology. The 
company sent a cheque for £150, but declined to 
make an apology. The cheque was returned to 
the plaintiff’s solicitors, and an action for 
infringement was commenced. The defendants 
paid £150 into Court, which the plaintiff 
accepted in satisfaction of his claim for damages. 
The action came on upon motion for judgment. 

Held, that the plaintiff was not entitled to 
an injunction, as he had not proved that the 
defendants intended to commit any further 
infringement ; that no costs ought to be given 
down to the time when the plaintiff accepted the 
£150 in satisfaction of damages, and that the 
plaintiff must pay the defendants’ costs sub- 
sequent to that date. 

Hudson v. Chatteris Engineering Works 
[Co., (1898) 15 R. P. C. 438— Stirling, J. 

212 . Action for Infringement — Learn to amend . 
Particulars and Objections a second time after. 
Issue joined — Terms of gra nting Leave if Plain- 
tiffs discontinue .] — In a patent action the defen- 
dants put in a defence, and with that defence in 
the ordinary course they put in certain particu- 
lars and objections. After a time the defen- 
dants obtained leave to amend their particulars. 
Issue was joined. Then the defendants were 
allowed to add a new objection, and ordered 
that down to the time of the delivery of the 
second amended objection the plaintiffs were to 
pay the costs if they elected to discontinue, and 
the costs after that time were to he borne by the 
defendants. The plaintiffs appealed. 

Held — that the order was right. 

Ehrlich v. Ihlee ((1887) 4 R. P. C. 115 ; 56 
L. T. 819) distinguished. 

Woolletj v. Broad ([1892] 2 Q. B. 317 ; 61 
L. J. Q. B. 808 ; 40 W. R. 596 ; 67 L. T. 67 ; 

9 R. P. C. 429— C. A.) followed. 

Wilson and Wilson Brothers Bobbin Co., 

[Ld. r. Wilson & Co. (Barnsley), Ld., 
(1899) 16 R. P. 0. 315— C. A. 

213 . Action for Infringement — Validity not 
contested — Solicitor and Client Costs— -Patents, 
Designs and Trade Marks Act , 1883 (46 & 47 
Viet. c. 57), s. 31.] — Where the defendants have 
used the plaintiffs’ patent process (in its equiva- 
lent form) to produce the same series of com- 
pounds or materials as that produced by the 
plaintiffs — the same scries, and having the same 
desired attributes, although the constituents of 
the series are present in different proportions — 
the plaintiffs are entitled to succeed in their 
action for infringement against the defendants. 

The true meaning of sect. 31 of the 
Patents, Designs and Trade Marks Act, 1883, 
is that when once a patentee establishes the 
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validity of his patent, whenever anybody in a 
future action, not disputing the validity of the 
patent at all,” infringes, he is doing it with the 
knowledge that the patent he is infringing is 
a patent which has been declared to be valid by 
a court of law, and that, therefore, gives the 
patentee a rimd facie right to solicitor and 
client costs. 

Fabriques de Produits Chimtques de 
[Thame and de Mulhouse v. Lafitte & Co. 
and Others, (1899) 16 It. P. 0. 61— Byrne, J. 

214 . Action for Infringement.] — In an action 
for infringement judgment was given for the 
plaintiffs, but. as the defendant raised questions 
as to the extent of the plaintiffs’ patent, the 
Court— though otherwise in favour of the defen- 
dant on the question of costs — refused to deprive 
the plaintiffs of the costs which the law gave 
them. 

Dunlop Pneumatic Tyre Co., Ld. and 
[Others r. Wilson, (1900) IT R. P. C. 882— 

Bruce, J. 

215 . A of urn for Infringement of Two Patents 
— Inf ring/went of One. Patent not proceeded 
with.] — Plaintiffs brought an action for the in- 
fringement of two patents and passing off 
goods. Before trial the plaintiffs gave notice to 
the defendants of their intention not to proceed 
with the action for the infringement of one of the 
patents. An injunction was granted to restrain 
the infringement of the other patent, and it was 
found that there was no passing off. 

Held — that the defendants were entitled to 
their costs thrown away by reason of the claim 
for the infringement that was not proceeded 
with. 

Lucas, Ld. r. Miller & Co., (1900) 17 R. P, C. 

[165 — Mathew. J. 

216 . Action for Infringement and other P chief 
— Judgment for Defendants on all Claims — 
Appeal as to Infringement emit/ — Appeal 
allowed.] — The defendants in an action for in- 
fringement denied infringement, but did not 
question the validity of the patent. It was held 
at the trial that the defendants had not in- 
fringed, and they had a judgment on that and 
all other claims. On appeal only against that 
part of the judgment that decided there was no 
infringement : — 

Held— that the patent had been infringed, 
and that the plaintiffs were entitled loan injunc- 
tion, but not to the costs of that part of the 
judgment which had not been appealed from. 

Marshalls, Ld. v. Chameleon Patents 
[Manufacturing Co., Ld., (1901) IS R. P.C. 

400— C. A. 

217 . Action for Infringement against a Public 
Authority — Judgment for Public Authority — 
Costs as between Solicitor and Client • — Public 
Authorities Protection Act , 1898 (56 & 57 Viet. 
c. 61), s. 1.} — The plaintiffs sued the defendants 
for infringing a patent, which belonged to the 


' plaintiffs, for impiovements in electricity meters.. 
The defendants hired the electricity meters from 
others, and let them to consumers. The defen- 
dants were empowered by provisional order 
sanctioned by an Act to supply electric power, 
and, among other things, to let out meters for 
hire. The action was dismissed with costs to be 
taxed on the higher scale. 

Held— that what was done by the defendants, 
brought them within the words of the first section, 
of the Public Authorities Protection Act, 1898 r 
viz., “ where an action is brought for any act 
done in pursuance or execution or intended 
execution ... of any public . . . authority,” 
and that the taxing Master was right in having 
taxed the defendants’ costs as between solicitor 
and client. 

| Chamberlain and ITookham, Ld. r. Brad- 
ford Corporation, (3901) 17 R. P. C. 762— 

Kekewieh, J» 

218. Action for Infringement of Patent — 
Validity not denied — Certificate — Solicitor and 
Client Costs — Patents, Designs and Trade Marks 
Act, 3888 (46 & 47 Viet.' c. 57), *. 81.]— The 
plaintiff company brought an action for infringe- 
ment against the defendant company. The 
defendants did not coldest the case, and an 
order was agreed upon except as to costs on the 
question of costs being mentioned to the judge. 

Held — that as the only issue was infringement 
or no infringement, and the validity of the pate -t 
did not come in question, there would be only 
party and party costs and not solicitor and 
client costs. 

Edison-Bell Consolidated Phonograph 

[Co., Ld. r. Watkrfield, Clifford & Co., 
(1902) 19 R. 0. 1\ 829— Farwell, J # 

219. Action for Infringement — Practice — 
Plaintiffs of cring no Evidence at Trial— Costs 
of Pari lev Jars of Objections. ] — The plaintiffs in 
an action for infringement having had inspec- 
tion, stated, when the action came on for trial T 
that they could not bring the alleged infringe- 
ments within the specifications, and that they 
offered no evidence. The defendants asked for a 
certificate that the particulars of objections were* 
reasonable and proper. 

Held — that, as an action should not be tried 
in order to ascertain whether the costs of the 
particulars of objections should be allowed, no 
certificate would be given, and that the action 
must be dismissed with costs. 

American Steel and Wire Co. r. W. T„ 

[Glover & Co., Ld., (1902) 50 \V. U, 284 ; l‘> 
R. P.C. Ill- Farwell, A. 

220 . Action for Infringement — Lea re to dis- 
continue — Terms — (bsts of Particulars .] — The 
plaintiffs in an action for infringement of a 
patent desired to discontinue their action against 
the defendants, and this was resisted by the 
defendants, who desired that leave should only 
be given on the terms — (1) that the plaintiff's, 
should undertake not to begin any other action 
against the defendants ; (2) that they should pay 
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not only the ordinary costs of the action but also 
the costs of the defendants’ particulars of objec- 
tions on the ground that they were reasonable 
sind proper. 

Held — that as it was the first occasion upon 
which the plaintiffs had brought an action 
.against the defendants it would be going too far 
to impose such a condition ; and that justice 
would be done by making an order that the 
plaintiffs be at liberty to discontinue on paying 
ithe costs of the action, including in the costs of 
the action the costs (if any) of the particulars 
which the registrar should certify to have been 
.reasonable and proper. 

-Kerr and Hoegger, Ld., and the British 

[Cotton and Wool Dyers’ Association, 

Ld. Crompton and Horrocks, (1902) 19 

B. P. C. 9 — Palatine Court of Lancaster — 

Hall, Y.-C. 

221. Petition for Revocation — Practice — Con- 
sent Order — Charge of Fraud ’withdrawn .'] — 
Where a respondent submitted to an order 
on a petition for revocation of a patent on all 
amputations of fraud being withdrawn : : — 

Held — that the respondent was entitled to 
his costs of the issue of fraud, and that the 
petitioner was entitled to all the other costs of 
the petition, and the one was directed to be set off 
against the other, and costs to be paid by the 
person in whose favour the larger amount was 
tound due. 

He Scott’s Patent, (1902) (No. 13,316 of 
[1890) 19 B. P. C. 280 — Buckley, J. 

222. Action for Infringement — View by 
Counsel for Purposes of Appeal — Witness 
attending in Court of Appeal — Unnecessary to 
ask Leave for him to be called — Costs of Witness 
--R. S. C, Ord. 58, r. 4 ; Ord. 65, r. 27 (29).]— 
“if the taxing Master in the exercise of his discre- 
tion considers that it was reasonable and proper 
tor counsel to have a view for the purposes of an 
.appeal, he is justified in allowing the costs of 
such view in taxing the costs of the appeal. 

If a witness attends the hearing of an appeal 
to give evidence upon a point, which, as events 
turn out, becomes immaterial, and the Court is 
never asked for the leave, which would in any 
case be necessary, to adduce his evidence, the 
Master cannot allow his costs. 

Leeds Forge Co., Ld. r. Leighton’s Flue 
and Tube Co., Ld., [1903] 1 Ch. 475; 72 
* J. Ch. 294 ; 51 W. ft. 380 ; 87 L. T. 711 ; 

20 B. P. C. 185 — Farwell, J. 

223. Infringement — Discontinuance of Action 
— Whether certain Items Costs of Defence or of 
Particulars of Objections.] — An infringement 
action having been discontinued and no certifi- 
cate granted as to particulars of objections, the 
Master in taxing the costs allowed certain 
charges for perusing specifications and patent 
agent’s report ; he did so on the ground that 
such work was reasonably included in instruc- 
tions for defence. 


Held — that he had proceeded upon a proper 
principle. 

Piggott & Co. v. Hanley Corporation, (1906) 
[23 B. P. C. 639— Eady, J. 

224. Infringement — Separate Issues — Defence 
of Invalidity and Denial of Infringement — Par- 
ticulars of Objections — Patents , Designs and 
Trade Marks Act , 1883 (46 & 47 Viet. c. 57), 
s. 29 (6)--R. S. C., Ord. 65, r. 2.] — An infringe- 
ment action, in which the defendants denied 
infringement, and impugned the validity of the 
patent on the ground of want of subject-matter 
and numerous anticipations, was dismissed with 
costs on the ground of two anticipations only. 

Held — that the Master must tax the whole of 
the defendant’s costs, disallowing only the costs 
of those objections in respect of which no 
certificate had been granted under sect. 29 (6), 
and must not disallow the costs of other issues 
upon which the defendants had failed. 

Haskell Golf Ball Co. v. Hutchison and 

[Main, [1906] 1 Ch. 518 ; 75 L. J. Ch. 270 ; 

54 W. B. 330 ; 94 L. T. 731— Warrington, J. 

225. Revocation — Petition for — Costs of 
obtaining the Authority of Attorney- Generali ] — 
Where a patent is revoked upon a petition autho- 
rised by the Attorney- General, and the respon- 
dent is ordered to pay the costs of the petitioner, 
it is proper to include in such costs the costs of 
obtaining the Attorney-General’s authority. 

In re Poulton’s Patent, (1906) 23 B. P. C. 

[571— Buckley, J. 

See also Nos. 37, 93, 101, 113, 149, 199' 
296, 297. 

(2) In General. 

226. Infringement — Interrogatories by Plain - 
tiffs — Order for further and better Answer — » 
Appeal.] — The S. Corporation, Ld., being the 
owners of several letters patent relating to 
the manufacture of saccharin, commenced an 
action for infringement against H., W. & Co., who 
denied infringement and the validity of the said 
letters patent. The S. Corporation, Ld., who 
claimed to be entitled in England to all 
known processes for making saccharin, delivered 
interrogatories for the examination of the defen- 
dants, of which the first asked {inter alia and'in 
effect) whether the defendants had not sold in 
England certain (compounds, and whether the 
same were manufactured in England, and where, 
and by whom and how, and from whom did the 
defendants obtain the compounds so manu- 
factured in England ; whether the same were 
manufactured abroad, and where, and by whom ; 
whether the defendants imported into England 
the compounds in question, and, if so, how and 
from whom, and, if not, how and from whom did 
the defendants obtain the same. The answer by 
fi., who traded as H., W. & Co., stated that 

| he had sold in England the said compounds, that 
he had no knowledge as to where or by whom 
! the same were manufactured, but he believed on 
! the continent of Europe ; that he had no know- 
1 ledge as to by whom the same were manufactured, 
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and be declined to state bis belief on tins point, 
nr from whom be obtained the same. An order 
wasmacl^by North, J., for a further and better 
answer. The defendants appealed. 

Held— that under the circumstances the 

.SPSS'S* c - 344 ~" c - A ' 


227. 

Intonation— Motion dimmed— Al>l>oai ir" 

mssm 

ateisassSSria 

exceptional case) . before the Com t, 

The appeal was dismissed, with costs. . ^ 
Affidavits made on information ami belief must 
show what the sources of information aie.^ 

Saccharin Corporation, Ln. J- jTa fi3 
* [and Drugs Co., Ld. } (1o98) » li) 


1 Cb. 108; C>5 L* J. Oh. 44; 44 W K 92; 73* 
L. T. 419 ; 12 R. P. C. 342— C. A.) tollowed. 

Welsbach Incandescent Das Light Co., Ld_ 
r r dowle and London and buBURBAN 
UaiNTBNANCB CO., (1899) 1G 11. p. 0. 391- 

■"JjIUCSj J •- 

230 . Action for Infringement — Validity in 
a next ion — Non-appearance of iJcjemants 
] Certificate of Vali(Wy.]-fVhQ plaintiffs alleged 
by their statement of claim that the defendants 
had infringed their patent, and that the patent, 
was valid and subsisting. The defendants by 
their defence denied infringement and alleged 
that the patent was invalid. On the trial the 
defendants did not appear, and 

Judgment for the plaintiffs, with costs and 
an inquiry as to damages given. A certificate 
that the validity of the patent had come m 
question was granted. 

Acetylene Illuminating Co., Lp. v. Mid- 
[land Acetylene (Patent) bYNDiCATE y 
L Ld., (1900) 17 R. P. C. 534 — Far well, J. 


228 . PaMun of Objection* - 

detailed particulars may be langet . 
Oastner-Kbllner Alkali Co. r. Commercial 

80 L. T. 475 ; 15 R. I . C. 2«>1 U. A, 


231 . Mechanical Iqiuvalvnt* — Onus 
Patentee in Action for Infruiyement^—^lme. 
the plain object of an invention is to substitute 
better mechanical equivalents for those already 
known and used as a means to the same end, the 
patentee must show that an alleged infringer 
has adopted the same mechanical device, or ft, 
colourable imitation of it, iu order to make out, 
an infringement. 

Tweedale t . Ashworth, 


229 . 

be admitted to prove acts < one ^attu on 

as 

S“S» gtsrsia 

nf L.frineiug, evidence may be given of acts 

i «s fix s “ » 

iS^^lAS V— VOor to 

^aS***, » *■ «“• « 18961 


232 . A cti on for 

of Defendant at Trial- Certificate of laluhty.} 
—The plaintiff company owned two pnteuts, .me 
Granted in 188ti, which was subsisting at the date, 
of the writ, but had lapsed before judgment, and 
one granted in 1893, ‘for an invention of ‘-an 
improvement in incandescent gas-burnets. Iht 
defendant in tlio action for infringement set up 
the invalidity of the patent of 1893, but did not 
j appear at the trial. 

Held— that an injunction should tie it™™ 
with costs; an inquiry as to damages oiilued, 
and certificates given that the validity of the 
1893 patent had come in question, and tliat the. 
particulars of breaches had been proved. ^ 
Welsbach Incandescent C as Lie; in' 0o., Ih>. 
[r.KlHJMM, (1901) 18 E.PX.211 Ohannell, J. 


233 . Action, for Inf rimjemrM-pamj 
Ushed by Prior lAtiyatUm-TMomim 
The plaintiffs were assignees of bhuimudmc. 
Patent of 1893 for “improved, or improvements, 
in connection with, fancy or ornamental bricks, 
tiles, slabs, wallings, ceilings, and the khe. » 
they claimed relief m respect of ansuUg 
infringement by the defendants. I hue hi 
been previous litigation over the pateut, and m 

1896 its validity- had been esta,blishui btf , 

Mr. Justice Grantham (see 1J B. 1 . C. 5*9> 
Held — that so far as validity was concerned, 
Mr Jnstice Grantham’s views should be adopted. 
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there being no substantial . difference in the 
materials before the Court ; that the defendants 
had infringed the patent, and the plaintiffs were 
entitled to consequential relief. 

National Opalite Glazed Beick and Tile 
[Co.. Ld. r. Grand Hotel, Birmingham, 
LD., (1901) IS R. P. C. 249 — Cozens-Hardy, J. 

234. Action for Infringement — Application to 
adjourn Trial — Hearing 'in absence of Defen- 
dants.'] — The defendants in action for infringe- 
ment were small retail traders ; there was an 
action pending in London by the plaintiffs against 
the manufacturers from whom the defendants 
had purchased the articles alleged to be made in 
imitation of those described in the patent ; 
the defendants had purchased these mantles, and 
were not aware until the writ was served that 
the 'plaintiffs claimed any patent right in them : 
the defendants agreed to abide by the result of 
the pending action ; they undertook not to sell 
the mantles in the meantime, and asked that the 
trial should be adjourned. 

Held— that as they defended the case and 
had accepted time to prepare for trial, it was too 
late for an adjournment, and the case must pro- 
ceed even in the absence of the defendants. 

Held, also, that the plaintiffs 1 case was 
established, and it was sufficient that the plain- 
tiffs’ patent was for the discovery that two oxides 
used in certain, and in no other, proportions 
enhanced the illuminative power of gas from 
about three candles per cubic foot to nearly 
twenty, though the cause of it had not yet been 
explained, nor was it necessary that it should be, 
as it was sufficient that the combination produced 
a novel and eminently useful result. 

Welsbach Incandescent Gas Light Co., Ld. 
[t\ John M'Grady & Co., (1901) 18 R. P. C. 

513 — Porter, M.R. 

235. Action for Infringement — Leave to dis- 
continue — Terms on which Leave granted .] — 
The plaintiffs in a patent action, after the plead- 
ings were closed, applied for leave to discontinue, 
their immediate reason for so doing being that 
there was an appeal pending from a decision of 
Mr. Justice Farwell, who had held that the 
patent was not infringed. 

Held— that the order would be, liberty to 
discontinue on the terms of paying the costs to 
be taxed between solicitor and client, such costs 
to include the costs of the particulars of objec- 
tions as if they had been certified as reasonable 
and proper at the trial ; and on the undertaking 
of the plaintiffs not to bring any other action 
against the present defendants in respect of any i 
infringement alleged in the pleadings in this 
action, the plaintiffs to have a week within 
which to say whether they would give that 
undertaking or not. If they declined, then the 
summons was dismissed with costs in any event. 

Chamberlain and Hookham, Ld. r. Mayor 
[of Huddersfield, (1901) 18 R. P. G. 454— 

Kekewich, J. 


236. Actum for Infringement — Former Action 
dismissed toith Costs — Subsequent, Action against 
different Defendants— Whether Second Action 
Frivolous and Vexatious — Staging Proceedings 
hi Second Action — Second Defendants not shown 
to be in the same Position as First Defendants.]— 
An action for an infringement of a patent was- 
brought by the plaintiffs against a company 
other than the present defendants, which after a 
trial lasting many days was dismissed with costs., 
and an appeal, it was stated, was about to be 
brought. Since that action was dismissed the 
same plaintiffs commenced an action for infringe- 
ment of the same patent against the present 
defendants. The points were raised whether the 
second action should be dismissed as frivolous- 
and vexatious, or whether it ought not to be 
allowed to go on pending the appeal in the 
former action, as the present defendants were 
agents of the defendants in the earlier action. 

Held— that the second action could not be 
held to be frivolous and vexatious when the 
question whether it was a good or bad claim was 
still subjudi.ee in the Court of Appeal, and that 
it ought not to be stayed unless it was clearly 
shown to the Court that the second defendants- 
were in the position of the original defendants 
in the first action, so that the acts done by the 
second defendants were really the acts of the 
original defendants. 

Dunlop Pneumatic Tyre Co., Ld. v. Riming- 

[ton Brothers & Co., Ld., (1901) 17 R. P. C. 

665— C. A. 

237. Action for Infringement — Particulars of 
of Objections — Further Particulars.] — In an 
action for infringement of two patents the 
defendants by their defence alleged the invalidity 
of both patents by reason of the matters in the 
particulars of objections appearing. The par- 
ticulars alleged prior publication by deposit in 
the Patent Office Library of certain specifications,, 
and by the public general knowledge of the 
matters, and it was stated with reference to each 
of the specifications mentioned that all parts 
thereof were relied on. The plaintiffs applied 
for further and better particulars of objectfons. 

Held — that the application must be refused,, 
as it was for the defendants to say what they 
relied on, and if at the trial they turned out 
to be wrong, they would have to pay the costs. 

Edison Bell Consolidated Phonograph 
[Co., Ld, v. Columbia Phonograph Co., 
(1901) 18 R. P. C. 4— Buckley, J. 

238. — Injunction — Refusal by Plaintiffs to 
give Information — Letters of . Request — Delay.] 
— The judge at chambers had exercised his dis- 
cretion by refusing the plaintiffs — owners of 
letters patent — an interlocutory injunction. 
The Court on appeal asked the plaintiffs whether 
they were prepared to give the information 
which they had successfully avoided giving on a 

j technical point— a good point, as it was held in 
| the Court of Appeal— but having refused to give 
j the information, the result had been that the 
I other parties had been forced to apply for letters- 
o£ request. The result oithat was necessarily a 
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long delay, and the plaintiffs set up mainly as 
their ground for insisting on the injunction that 
the delay would be so long, by reason of the 
•defendants 1 action in applying for letters of 
request, that they ought to be restrained in the 
meantime. 

Held— that as the delay was really brought 
.about by the plaintiffs relying on a point, which 
they were entitled to rely on, but one which, if 
they relied on, involved delay, the injunction 
must be refused, but the terms must be imposed 
on the defendants of keeping an account. 

Welsh ach Incandescent Gas Light Co., 

[Ld. i\ General Incandescent Co., Ld., 
(1901) 18 B. P. C. 588—0. A. 

239. Action for Infringement — Alleged Prior 
7 r ser by Plaintiff — Application by Defendant* 
for Discovery of Doe aments — Defence to be 

'delivered before Discovery granted.] — The 
plaintiff sued for infringement of a patent and 
asked for an injunction, damages, delivery up, 
.and so forth. The defendants desired to plead 
.prior use by the plaintiff himself of three 
machines, as'to which they knew approximately 
the date or time at which they were used by the 
plaintiff, but they were unable to state at what 
place they were used. The defendants before 
delivery of defence applied for discovery of 
►documents. 

Held — that, in accordance with the common 
•practice, the application must stand over until 
the defence was put in, as it was right and 
proper that before discovery was given the 
defendants should define as well as they could 
’that in respect of which discovery was required. 

Decision of Kekewich, J ., affirmed. 

Woo lee r. Automatic Picture Gallery, 
[Ld., (1902) 19 K, l\ C. 161— C. A. 

240. Actual for Infringement — Defendant not 
appearing at Trial -- Infringement proved— 
Injunction grunted— Inquiry as to Damages and 
Certificate of Validity in question refused.’] — In 
1895* letters patent were granted for “ improved 
means for preventing water spray in connection 
with cocks and pumps.’ 7 The owners of this 
patent commenced an action against the defen- 
dant for infringement, claiming the usual relief. 
The defendant denied the infringement, and 
pleaded that “the alleged invention was not 
new, 77 putting forward eleven prior specifications 
of divers persons as anticipations in his par- 
ticulars of objections. The defendant did not 
.appear at the trial. The infringement was proved 
by the plaintiffs. 

Held — that an injunction to restrain the 
■defendant from infringing must be granted, with 
the costs of the action ; but, on the materials 
before the Court, there should be no inquiry as 
To damages or certificate that the validity of the 
* patent came in question. 

Webb Lamp Co., Ld. r. Atkinson, (1902) 19 
[B. V. C. 599— Buckley, J. 


241. Action for Infringement — Practice — 
Motion to restore to List — Motion to discontinue 
— Litigation abandoned by Tacit Agreement .] — 
The plaintiffs in 1895 commenced an action 
against the defendant which they discontinued. 
In 1897 the plaintiffs commenced a second action 
which went on for some time and then by 
agreement was marked to stand out of the list 
generally, with liberty to either party to restore. 
In 1899 the plaintiffs purchased the defendant’s 
business and nothing was provided as to what 
was to be done with the action. The defendant 
applied that the action should be restored to the 
list. The plaintiffs applied to discontinue it. . 

Held — that the action might be restored at 
the defendant’s peril ; that by tacit agreement 
between the parties the litigation was abandoned; 
and that the plaintiffs were entitled to leave to 
discontinue the action without costs. 

Decision of Joyce, J. ((1902) 19 B. P. C. 166) 
affirmed. 

T. B. Brooks & Co., Ld. r. Lycett, (1902) 19 
[B. P. C. 364—0. A. 

242. Action for Infringement — Claim based 
on lire nty -three Patents — Combining Separate 
Causes of Action — Embarrassing Defendant — 
Plaintiffs Claim limited' to Three Patents — 
11. S. <>., Ord. 18, rr. 2, 8, 9; Ord. 19, v. 27.] — 
A plaintiff in a patent case is no more entitled 
than any other plaintiff to call on the defendant 
to disprove the alleged cause of action. 

The plaintiffs, the owners of twenty-three 
patents for “ Saccharin,” brought an infringe- 
ment action against a dealer for selling “ Sucra- 
mine”; they set out ail their patents in the 
statement of claim, and in effect said : “ The 
article you sold could only be made by one of 
the twenty-three processes of widen vve hold the 
patents ; but we cannot tell by which ; still you 
must have infringed one of the patents.*’ 

The defendant applied under Ord. 18, rr. 8, 9, 
and Ord. 19, r. 27, to have the claim limited to a 
few patents as being embarrassing, especially as 
it compelled him to investigate the validity of 
all the patents before defence, in order to decide 
whether to assail them. 

Held — that this was an attempt by the plain- 
tiffs to unite in one action twenty-three causes of 
action, and was an abuse of Ord. 18, r, 1 ; and 
that they must limit their claim to three patents 
to be selected by them. 

Saccharin Corporation , Ld. v. (joinery ([1900] 
2 Oh, 246 ; 69 L. J, Oh. 530 ; 82 L. T. 792 ; 17 
B, P. 0. 337), see No. 186, supra, and Saccharin 
Corporation , Ld. v. Dawson ([1902] 19 B. P. O. 
169) distinguished. See No. 191, supra. 

It is only by consent, or under very special 
circumstances, that a defendant can be asked on 
interlocutory proceedings to state where he 
obtained the infringing article ; ami probably, 
his answer to such a question must be accepted 
as conclusive at that stage of the action. 

♦Saccharin Corporation, Ld. r. Wild, [1903] 

[1 Ch. 410 ; 72 L. J. Ch. 270 ; 88 L. T. 101 ; 

19 T. L. B. 154 ; 20 B. P. O. 243—0. A. 
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' — — Form of Order — Costs of Objections.’]— In a 
similar and subsequent case the plaintiffs were 
limited to two groups of patents, the order of the 
Court of Appeal being that “ The plaintiffs be at 
liberty to amend their statement of claim and 
particulars of breaches by discontinuing this 
action, except as to seven patents, and by 
alleging as one cause of action infringement 
of one or other patent out of a group of three 
patents, and as an additional cause of action 
infringement of one or other patent out of 
another group of four patents ... if the plain- 
tiffs shall not, as to any of the patents so sued 
upon, open or proceed upon their case sufficiently 
to enable the judge at the trial to decide whether 
any particulars or objections . . . are reason- 
able and proper . , . the plaintiffs shall be 
taken to admit that they are reasonable and 
proper . . . and a certificate to that effect shall 
be granted by the judged 5 

Saccharin Corporation, Ld. r. R. White & 

[Sons, Ld., (1903) 88 L. T. 850 ; 20 R. P. C. 

454— C. A. 

243 . Action for Infringement of Twenty-Three 
Patents — Infringement of some One or More 
Proved — Injunction Limited to Earliest 
Patent.] — It was proved on the hearing of an 
infringement action that the saccharin sold by 
the defendant was pure saccharin, and that it 
must therefore have been made in accordance 
with one of the plaintiff’s twenty- three patents, 
which cover all known ways of making pure 
saccharin. The defendant bought his saccharin 
on the continent and did not know how it was 
made. 

An injunction was granted, but was limited to 
the patent earliest in date. 

Saccharin Corporation, Ld. r. Jackson, 
[(1903) 20 R. P. C. 611— Buckley, J. 

244 . Action for Infringement — Form of Admis- 
sion in answer to Interrogatories.] — In an 
infringement action an order was made in 
Chambers that “ interrogatories are not to be 
answered, the defendants admitting that they 
have in fact done those things which the draft 
interrogatories suggest.” 

Wilson Bros.’ Bobbin Co., Ld. v. Wilson 

[& Co. (Barnsley), Ld., (1903) 20 R. P. C. 1 

— H. L. (E.) 

246 . Action for Infringement — Tyres — Order 
for Plaintiffs to Inspect Defendants' Works — 
Patents , Designs and Trade Marks Act , 1883 (46 
& 47 Yict. c. 57), s.’ 30.] — In an action for 
infringement of a tyre patent, an order was made 
on the summons for directions that the plaintiffs 
be at liberty to inspect, by two expert witnesses, 
the process as well as the machines employed 
by the defendants in manufacturing their 
tyres. 

Swain i\ Edlin-Sinclair Tyre Co., (1903) 20 
. [R. P, C. 433— Joyce, J. 

247 , Action for Infringement — Specification as 
Evidence of Public Knowledge. ] — A specification 

B.D. — VOL, II. 


referred to in the particulars of objections can be 
referred to at the trial on the question of the 
state of public knowledge. 

English and American Machinery Co., Ld., v. 
Union Boot and Shoe Co., Ld. ((1894) 11 R. P. C. 
367) followed. 

Sutcliffe r. Abbott, (1903) 20 R. P. C. 50— 

[Buckley, J. 

248 . Action for Infringement — Amended 
Specification — Form of Order — Patents , Designs 
and Trade Marks Act, 1883 (46 & 47 Viet. c. 57), 
s. 20.] — Where a plaintiff succeeds in an action 
upon an amended specification, the order may be • 
in the following form : “ It appearing to the 
satisfaction of the Court that the specification, 
as originally framed, was framed in good faith, 
and with reasonable skill and knowledge, relief 
as asked, including an inquiry as to damages, 
and delivery up.” 

Brooks & Co.. Ld. v. Lycett, Ld^ (1903) 20 
[R. P. C. 390— Buckley, J. 

249 . Action for Infringement — Certificate — 
Action settled upon Terms — Patents , Designs and 
Trade Marks Act, 1883 (46 & 47 Viet. c. 57), 
s. 31.] — Where an infringement action is settled 
on terms of the defendant submitting to judg- 
ment but accepting a royalty licence, the Court 
will not certify that the validity of the patent 
came in question. 

Claughten v. Foster, (1904) 21 R. P. C. 17 — 

[Byrne, J. 

250 . Action for Infringement — Liter rogatories 
— Alleged Prior User and Publication — Interroga- 
tories as to such User and Publication — What 
Admissible.] — In their defence to an infringe- 
ment action the defendants alleged prior user by 
V. B., and prior publication by J. B. to M. 
Upon the plaintiffs’ application to interrogate — 

Held — that the defendants (stating in Court 
that the prior user was by machine) must further 
answer whether any such machine existed, and 
if so, whether it was in their possession, custody 
or power, and what was V. B.’s present address ; 
and (they stating the prior publication to be by 
document) must sufficiently identify the docu- 
ment, and give M.’s present address ; but need 
answer none of the other suggested interroga- 
tories. 

(General Electric Co., Ld. i*. Safety Lift 
[and Elevator Co., (1904) 21 R. P. C. 109 — 

Far well, J. 

251 . Action for Infringement — CeHificate — 
Plaintiff diseoiitinuhig Action after Defence — 
Certificate as to Reasonableness of Particulars 
of Objections — J\ r o Power to Grant. ] — After the 
delivery of defence and particulars of: objections 
in an infringement action an order was made by 
consent staying the action until after an expected 
decision in ' the House of Lords. After such 
decision the plaintiff discontinued, and the 
defendants thereupon asked for a certificate that 
their particulars of objections were reasonable 
and proper. 


38 
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uponTh^’tem'a must 

decline to certify. . 

Willco.v and Gibbs v. J»nn ( [W^l - ch * ’ 
14 B. P. C. 528— Homer, J.) followed. 

Ashworth r. Horsfall^ V.-C. 


255. Infringement— Action discontinued under 
0 filer- — Second Act i on co m me need 


immediately 

'after dixcoi iinmatwe— Motion to Stay— Motion to 
•earn Order of Discontinuance .'] — At a time when 
an infringement action was set down for trial an 
, 2 th laintl fi s fourteen 

might elect to discon- 
i t :^ e an d if they so elected, ordering certain 

default of appearance or ot pieaum 0 • tinuance. , , . . , 

. w m n.s a matter ot _ ^ «m«t he dismissed 


default oi appe^u^ - x 

were reasonable and propel. ^ 

Brooks t. Haw. ; Saochakik C< 31 

[LD . r. Skidmore, j. 

253. Action for l^rl»geu „* -*>*»- , 

t0 Jn 


nuance. . 

Held — that both motions must he dismissed 

256. Infringement - Lea™ to ^ntinue - 

It S (ford. 2C>! r. \~Pa1rxt* x Designs and 


<*'■“** ™ action for infringement I 


w <if j '& S 50 ® h£ 

saw?®**. . s-g^sas- 1 * *“ ,o “■ 

alleging a certain purchase »t sacuia , coutinuc . 

as their cause of action. company ! Held— that leave ought to be granted only 

It transpired tho^.fe i u ^SXm» that he should no tag •*' « 

was not incorporated t U 1 promoter of j ‘ tion against the defendant m lespect ot a y 

in 1901 was to the 'became its S?gement alleged in the present, action, and 

the company, who substquunn f„ r , v the costs of the action, 

managing director 
The 
adding 

by him * -- - 


*#&?**& ! ‘■m feTSHv: SI v.t 

s srSi-i “> * i tL - J - ’ ' -***.*■ 

* * *?TS£Z* * oiven up. m i» ! m. 


Held — that leave ought w dl hyf . int 

plaintifis U“ d e^n'« tn '£1 ^ O alu ) usw 

.waftjyws as 

5a3“>rfr“ 

reasonable anti piopci. 

XfUi larcrtcd Incandescent^ 


Certificate of DcasonMcncss 
Patent*, D < •>*» 1— Tlie plaintiffs in an 

as&ffiatogbsm 

KSiliU in .. HI. neii»” *** 

| other defendants. 

Held— that the 


Court, having no materials 


254. Infringement — Claim 

sesf ra 

asi^^ssaiKS 

ss.S;r;„rs;i;‘pup.rf •»« >«•»' ,h « 

»-that the action was substantially one 
to Recover penalties, and that leave to interrogate 

ought to be refused. 

«*• “• ‘.“fflS! 


7*irrM Mf"™ 'A'i'Anl 

Id v. General Incandescent (o., Id n K K ■ j 
B. P. C. 614 — Buckley, J.) followed. 

COOPER PATENT ANCHOR RAID (jo,” i/d.', 

sion one of the machines rc . .. witihm 
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the realm prior to the date,*of the plaintiff’s 
patent. 

Held — that an order might be made giving 
the plaintiff leave to inspect such machine. 

Van Berkel v. Booth, [1906] 1 Ir. R. 383— 

[M.R. 

259. Validity — Action for Declaration that 
Patent is Invalid-Patent Expired — Ord. 25, 
r. 5 — Patents , Designs and Trade Marks Act,' 
1883 (46 & 47 Viet. c. 57).] — A person who, 
assuming a patent now expired to have been 
valid, has rendered himself ’liable to be proceeded 
against for infringement of it, is not entitled to 
bring an action for a declaration of its invalidity. 
Notwithstanding its expiry he might petition for 
its revocation. 

Decision of Joyce, J. ([1906] 1 Ch. 324 ; 75 
L. J. Ch. 178 ; 54 W. R. 370 ; 94 L. T. 56 ; 22 
T. L. R. 178) affirmed. 

The North-Eastern Marine Engineering 
C o., Ld. v. The Leeds Forge Co., Ld., 
1906] 2 Ch. 498 ; 75 L. J. Ch. 720 ; 95 L. T. 

178 ; 22 T. L. R. 724 ; 23 R. P. C. 529— C. A. 

See also Nos. 10, 13, 14, 153, 158, 201, 269. 

(3) Interlocutory Injunctions. 

260. Action for Infringement — Practice in 
Case of recently granted Patents.'] — The plain- 
tiffs, as owners of a patent of 1893, the validity 
of which had not been established by legal pro- 
cess, brought an action for infringement, and 
moved an interlocutory injunction. The defen- 
dants had advertised, but had not begun to sell, 
any of the alleged infringing articles at the com- 
mencement of the action. In opposition to the 
motion, they challanged the validity of the 
patent on the ground of anticipation by matters 
of common knowledge and by a prior patent. 

Held — that an injunction ought not to be 
granted on the defendants undertaking to keep 
an account of their sales. 

Holophane, Ld. r. Berend & Co., Ld., (1897) 
[15 R. P. C. 18— Kekewich, J. 

261. Action for Infringement — Equitable 
Assignees — Laches.] — The plaintiffs, in May, 
1899, commenced an action for infringement of 
letters patent, and moved for an interim in- 
junction. The defendants had been working the 
patents since 1894. The plaintiffs gave them 
notice in 1896 that they claimed the patent, on 
which they were about to commence an action 
in Germany to secure possession. The litigation 
went on from 3896 until October, 1898, when 
judgment was pronounced, establishing the 
plaintiffs’ title to an assignment. An appeal 
from that judgment was disposed of in January, 
1899. 

Held-* 'that as persons who assert legal rights 
are bound to come promptly to the Court, and 
a fortiori persons who assert only equitable 
rights upon the defendants’ undertaking to keep 
an account, the proper order to make was no 


order on the motion — costs to be dealt with at 
the trial. 

Actien Gesellschaft fur Cartonnagen 

[Industrie v. Temler and Another, (1899) 
16 R. P. C. 447— Stirling, J. 

262. Action for Infringement — Validity not in 
question — Bona fide Purchase.] — The plaintiffs 
charged the defendants with selling valves 
which constituted an infringement of the plain- 
tiffs’ rights, being manufactured neither by the 
plaintiffs themselves nor their licensees under 
their licence. The defendants met the charge 
by saying that they bought from Messrs. B. ; 
that they had every reason to suppose that 
Messrs. B. were selling them nothing but licensed 
valves. The validity of the patent was not in 
question. 

Held — that whether defendants bought the 
valves from Messrs. B. or not, the only question 
was whether it was an infringing valve ; that 
there was a qrrhua facie case which the defen- 
dants had not rebutted ; and that an interim 
injunction was rightly granted by Ridley, J. 

Ehces v. Payne ((1879) 12 Ch. D. 468 ; 48 
L. J. Ch. 831; 28 W. R. 234; 41 L. T. 118 — 
C. A.) distinguished. 

Dunlop Pneumatic Tyre Co. v. Hubbard 

[Patents and Tyre Syndicate, Ld., (1902) 
19 R. P. C. 546— C. A. 

263. Action for Infringement — Motion for 
— Affidavit — Grounds of Belief— D. S. 0. y Ord - 
38, r. 3.] — The plaintiffs, manufacturers of 
chemical dyes in Germany, moved for an inter- 
locutory injunction to restrain infringement of a 
patent, the validity of which had been certified 
in^ a previous action. The plaintiffs filed an 
affidavit by the chemist at the works of the 
plaintiffs, which in substance stated that the 
plaintiffs had for years found their patents weTe 
being infringed, and they had made inquiries in 
this country in order to trace infringers ; that as 
a rule they had not been able to do so, but they 
had recently been supplied with information 
which enabled the deponent to make the 
affidavit. The deponent gave limits of date and 
a statement of goods ordered, and a statement of 
the price which had been charged. This affidavit 
was unanswered. 

Held — that the Court was entitled to infer 
that the deponent was not making the affidavit 
without any grounds at all ; that the grounds 
which he was assigning were that he had been 
so informed by persons who, the Court was 
entitled to infer, had been making inquiries in 
the case for the plaintiffs ; and that the affidavit 
was sufficient, and the injunction must be 
granted. 

Badische Anilin-und-Soda Fabrik i\ W. G, 

[Thompson, Ld., and Others, (1902) 19 
R. P. 0. 502 — Buckley, J. 

264. Action for Infringement — Decent Patent 
?iot Established by Judgment — Motion Defused.] 
— It is not usual for the Court to grant an inter- 
locutory injunction, where the patent alleged to 

38—2 
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be infringed is quite recent, and has not been 
established by judgment, and there has been 
ittle use of it. 

S. obtained a patent in 1902, and at once 
oegan to manufacture under it. H. began to 
manufacture articles stamped (i Patent,” which 
were infringements unless li. could defeat the ' 
validity of the patent. S. moved in his action 
for an interlocutory injunction. 

Motion refused on H. undertaking to keep an j 
account and discontinue the use of the word j 
u patent.” Costs to be costs in the action. 

Spencer r. Holt, (1903) 20 B. P. 0. 142 1 

[Byrne, J. 

265. .1 ef ion for Infringement - -Bicycle Saddles 
• — Judgment against Defendant'* Predecessor* 
Affirm) tig Validity of Patent- Jhidertaking.] 
The plaintiffs brought an action for infringe- 
ments of bicycle saddles ; they had succeeded 
in respect of two of such saddles in a similar 
action against a company which went into 
liquidation, and sold its business to the defendant 
company. 

Held— that, so far as these two Middles were 
concerned, the plaintiffs were entitled to an 
interlocutory injunction, or undertaking; but, 
as to another saddle, which had not previously 
formed the subject of litigation, an injunction 
was refused. 

J, B. Brooks & Co., Ld. r. Lycktt's Saddle 
[and Motor accessory Co., Ld., and 

Another, (1903) 29 It. P. C. 575- -Kady, J, 

266. Action for Infri ngement- -Certificate of 
Validity in precious Art ion- -Effort, e/'.]- - Where 
the validity of a patent has been established on 
previous occasions, though it is open to a defen- ( 

* dant to dispute it on the actual trial, yet, if the j 
infringement be clear or there be a pnnid facie ; 
: case of infringement, the Court will regard the : 
validity as sufficiently established to warrant | 
the grant of an interim injunction, even though I 
the defendant attacks the patent on a ground 
not raised in any of the earlier proceedings. 

Heine Solly & Co, r. Norden & Co., (1904) 
[21 lb P. C. 513 Far well, J. 

See also Xos. 191, 200, 201, 205, 

(4) On Petition for Revocation. 

And see title Bankruptcy, No. 46. 

267. Contempt of Court by Petitioner* -Con- 
duct of Respondent* — Patent * , Designs and Trade 
Mart* Act , 1883 (40 & 47 Viet, e, 57), ,s\ 32.]- 
Sect. 32 of the Patents, Designs and Trade 
Marks Act, 1883, was not meant, beyond the 
threats therein mentioned, to justify any public 
discussion, on the merits of pending* litigation. 

Where the petitioners to a petition for revoea- 1 
tion of a patent had written a letter which 1 
contained something more than a mere threat 
to deter people from talcing proceedings, the 
Court held that, having regard to the respon- 
dents’ methods, it would not be justified in ' 
granting an injunction restraining the petitioners ; 


from issuing any letter, ice., calculated to preju- 
dice or impede t/ie fair trial of the matter, viz., a 
revocation of the patent. 

In re De Mare's Patent, (1899) iff li. p. c, 

[528— Byrne, L. 

268. Patent not producing Alleged Itesult — 
Patent Ite robed.]- An 189(5, letters patent were 
granted to 0. for u preparation of ortho-sulpha- 
mine benzoic acid,” being a method of preparing 
saccharine. 1 u 1 897 t he Saccharine Corporation^ 
Ld., presented a petition for revocation of this 
[>atent on the ground of want of utility, want of 
subject-matter, amt that the specification did 
not describe a process by which saccharine could 
be produced. 

On the hearing of the petition it was unop- 
posed, and the patent was revoked. 

Practice where respondent is abroad. 

In re Cerckel’s Patent, (1898) 15 it. p. c. 

[590 -■ Bvrne, J. 

269. Petition for Peroration of two Patents — 
Want of Xore.lt if — Anticipation by Prior ( Tser — 
Admissibility of Pride nee — Patent s He coked , 
subject as to one to Disclaimer.]— in 1887 and 
1889, letters patent were granted to IL, which 
related to “ improvements in sifting machines.” 
In 1897 a petition was presented for the re voca- 
tion of both these patents, on the ground that 
they were invalid, the petitioner alleging that 
both inventions had been anticipated by prior 
user at M. mill. K,, the principal witness for 

i the petitioner, asserted that he had used the 
inventions at M. mill by alterations he had there 
made in a sifter, and, in cross-examination, stated 
that; he came to do so from having seen sifters so 
altered at two other mills. Evidence was 
tendered by the respondent to show that n*> such 
sifters as alleged by It. had been at these two 
other mills ; this evidence was objected to on 
behalf of the petitioner. 

Held-- that evidence to contradict R/s 
answers in cross-examination as to what he had 
seen at the two other mills was inadmissible, and 
that the prior user at M. mill had, been estab- 
lished. Both patents wore accordingly revoked ; 
but in the case of the earlier patent only if the 
respondent did hot obtain leave to amend the 
patent by disclaimer, a* in fieri eg v, Peekes, 
13 K. P. 6, 58 L 

In RE H AGUKKM AGli EE* 8 PATENTS, [1898] 2 

[Oh. 280 ; (57 L. J. Ch. (575 ; 15 B. P. 0. 431 - 

Bonier, h 

270. Application for Liberty to apply for 
Lea re to A mend Specification Liberty (/ra nted 

ion Terms — Discretion,' -Patents, Design* and 
Trade A f arks Art , 1883 (1(5 & 47 Viet, e* 57), 
i xx, 18, 19, 20.] In 1887 letters patent were 
i granted to Allison for u improvements in the 
process of and apparatus for the copying, dupli- 
cation, and printing of writings, drawings, type- 
writings, prints, and designs.” The complete 
specification was amended in 1898. There were 
originally fourteen claims, and all but five were 
struck out. A. B. lb Co., then the owners of 
the patent, brought an action for infringement 
against K Ham’s Duplicator Co. The action was 
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tried and the patent was founa to be invalid for 
want of novelty. Ellam’s Duplicator Co. pre- 
sented a petition for revocation of the patent. 
A. B. D. Co. gave notice for leave to amend the 
specification. Leave was granted on terms on 
appeal. 

Held — that it was a question for the discretion 
of the judge who tried the action, and that it 
would be wnong to overrule his decision. 

Ludington Cigarette Co. v. Baron Cigarette Co. 
{17 R. P. C. 25 — C. A., Ho. 7, supviC) followed. 

Decision of Cozens-Hardy, J. (17 B. P. 0. 298) 
affirmed. 

In re Allison’s Patent, (1900) 17 B. P. C. 518 

[— C. A. 

271. Petition List-Liberty to pnit Petition in 
Witness List at or after a named Date.] — When 
a petition for revocation comes into the Petition 
List, as it must, then in the presence of both 
parties an order should be made giving liberty 
to either of them to put it into the witness list 
at or after a date which would be then named, 
the object being that it should come in when 
they are ready, and not before. 

Where in a case that course had not been 
followed the petition had been put down in the 
witness list. Counsel said that it was in the 
list, but they could nob try it. 

Held — that the petition must be struck out 
of the list, and liberty given to either side to set 
it down in the witness list on or after a 
particular day. 

Jn re Borrowman’s Patent, (1902) 19 B. P. C. 

# [159 — Buckley, J. 

272. Appeal Pending in an Action on the 
Patent -Patent about to Expire — Postponement 
of Petition— -Undertaking by Itespondents. ] —A 
petition had been presented for the revocation of 
a patent just about to expire and which had 
been declared invalid in an action. An appeal 
against this decision was pending, and the 
petition was postponed upon the respondents 
undertaking to take no proceedings against the 
petitioner in respect of anything done by him 
after the date of the application. 

In re Hitchcock’s Patent, (1908) 20 B. P. C. 

[767 — Byrne, J. 

273. Consent Order.']— A respondent, who con- 
sents to an order for the revocation of his patent, 
should go to chambers (and not into Court}, and 
say that he submits to the order and to pay the 
costs. 

In the Hatter op Scott’s Patent, (1908) 
[20 B. P. C. 004— Joyce, J. 

274. Held in call d subject to Disclaimer — Form 
of Order of Be conation—] discretion of Judge — 
Terms imposed upon Amendment by Disclaimer 

Patent s t Designs and Trade Marks Act , 1888 

(46 & 47 Viet. c. 57), s. 20.]- In a petition for 
revocation it was admitted that the patent must 
be revoked, unless the patentee should within 


the specified time obtain leave to amend his 
specification by making certain disclaimers. It 
was made a term of the order that if the specifi- 
cation was amended, no injunction was to be 
asked for in any action brought for infringement 
of the patent by goods made before the date of 
the judgment, unless the patentee established to 
the satisfaction of the Court that his original 
claim was made in good faith and with reasonable 
skill and knowledge. 

Held, on appeal — that the discretion of the 
judge who tried the case ought not to be inter- 
fered with on this point. 

Decision of Buckley, J. ([1908] 2 Ch. 715 ; 78 
L. J. Ch. 47 ; 52 W. B. 63 ; 20 B. P. C. 545). 
affirmed. 

In re Geipel’s Patent, [1904] 1 Ch. 239 ; 78 

[L. J. Ch. 215 ; 52 W. B. 839 ; 90 L. T. 70— 

C, A. 

275. Court or Chambers — Consent.] — An order 
for the revocation of a patent cannot be obtained 
in chambers even by consent. 

In re Clifton’s Patent, [1904] 2Ch. 857 ; 73 

[L. J. Ch. 597 ; 52 W. B. 629 ; 91 L. T. 284 ; 

21 B. P. O. 515 — Buckley, J. 

See also Nos. 12, 57, 70. 131, 134, 221, 225, 
supra. 

XIII. COMMITTAL. 

276. Action for Infringement — Interim Injunc- 
tion — Committal for Breach of Order on Defen- 
dant's Adm iss ions— Appeal Dismissed — Belease.] 
— On November 19tli, 1897, an order was made in 
chambers for an interim injunction restraining 
the defendant from infringing the plaintiff’s 
patents. 

On December 19th. 1899, an order was made 
committing the defendant to prison for breaches 
of the above-mentioned order. The defendant 
appealed. 

Held — that the appeal failed, as by his own 
admission the appellant had sold, not casually or 
occasionally, but sold as a practice, mantles made 
according to the plaintiffs’ patent, with burners 
of their pattern, and that he did that having 
notice of the restriction placed by the plaintiffs 
upon the sale of those mantles otherwise than in 
connection, with their own burners. However, 
on the respondents not objecting, the defendant 
was released at once. 

Incandescent Gas Light Co., Ld. r. Biemer, 
[(1900) 16 R, P. C. 878— 0. A. 

277. Injunction— Breach— Aider and Abettor 
— Proof. ] — A person who though not a defendant 
in the action, and though not a person against 
whom the injunction was made, but knowing of 
an injunction, in breach of it aids and abets the 
person who was enjoined by that injunction, can 
be committed for contempt. 

Seaward v. Paterson ([1897] 1 Ch. 545 ; 66 
L. J. Ch. 267 ; 45 \V. B. 610 ; 76 L. T. 215— C. A.) 
approved. 

The case, however, must be clearly proved, and 
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the applicant must have all his materials in onler | 
Left* re lie is cm i titled to an order. 

Incandescent Las Licht Co. r . Thomas 

[Si.uce ain i > Shuck A Co., (I yon) 17 li. r. C. i 

ir:? — C. A. 

278. 7 n junction by Consent-- Bubseq uent In- 
fringement — Ter nn < on add eh Attachment .should 
•not Issue .] — The defendant, by a consent dated 
September 23rd. 1S!»9. submitted to an inj unc- 
tion, restraining her, her agents. Ac., from 
selling on any ineandescent mantles infringe- 
ments of the plaintiffs’ parent, and further pro- 
ceedings wen* stayed. Subsequently a mantle 
was sold at defendant's establishment which on 
exam. nation was found to he an infringement of 
plaintiff*’ patent. Thereupon a motion was 
made for an attachment. 

Held — that the defendant being herself the 
owner of the e.'-tabhVnment, and her husband 
selling goods for her in her shop, was as respon- 
sible for his acts as her assistant as for the acts 
of any other person employed in the establish- 
ment : that the defendant must make an affidavit 
stating what mantles were in her possession 
which were nn infringement, or colourable 
imitations, of the plaintiffs' patents. If she 
did that, and gave up all such mantles to the 
plaintiffs to be destroyed, within a week, and 
paid the costs of the motion, the attachment 
should not issue. 

VYelsjuch Incan descent Las Lieut Co., Ld. 

[r. 3 Iaky Kekhan, (1900) 17 it. T. C. 44 - 

Toner, M.U. ; 

279. Juju net Ion ■ - Urea eh . ] — An order was 
made in chambers that the defendant be re- 
strained during the continuance of certain letters 1 
patent from manufacturing, selling, or exposing 
for sale specified Victoria lamps.” and from in 
any manner infringing the said letters patent. 
The defendant subsequently sold two Victoria . 
lamps” of a certain class which he had pur- 
chased from a stranger and sold again, for the 
sale of which damages had been paid to the 
plaintiffs, and aLo sold certain lamps which were 
practically “ Victoria lamps.” 

Held — that the defendant technically had 
committed a breach of the injunction as to the 
two lamps, and than an order of committal must 
be made for the sale of the other lamps. 


Held — that what the defendants had done 
was not within either claim (I) or claim (4) — 
it did not produce the same result — bv the 
defendants’ machine the trough could not be 
inclined at any desired angle in any desired 
direction : and that the motion to commit the 
defendants for a contempt of Court in breaking 
their undertaking not. to further infringe the 
} latent must be refused with costs. 

Schkrm tly r. Tain, (1901) is It. T. C. 5*29 — 

[Joyce, J. 

281. Art ion for Infringement — Practice. --In- 
iunet'wn by Consent — "Breach of Injunction !) — 
W. consented to an injunction in an infringe- 
ment action. The Court, being thoroughly 
satisfied that 1m had committed a breach of such 
injunction, made an order for his committal. 

K. M. Bowden’s Patents Syndicate. Ld. r. 

! Wilson. (1903) 2<> U. T. C. 014 — Swinfon- 

[Kadv, J. 

282. Action for Infringement Contempt of 
Court Interlocutor y Injunction — Unsuccessful 
Motion to commit for Breach--- Beneireil Appli- 
cation — Further Bridenee of same Acts Appli- 
cation ref used .] In April, 19o2.au interlocutory 
injunct inn was granted in an infringement 
action. In November, 1903, an application was 
made unsuccessfully to commit the defendant, 
for having committed a breach of the injunction. 
In May, iffOi (the action being then in the list 
for trial), a fresh application was made, based on 
better evidence of the same alleged offence, but 
suggesting no other breaches. 

Held - that the application ought not to be 
entertained. 

Badische Amlin end Soda Farrik /*. W’AL 
^Thompson & To.. Ld, and Others. (19<i 4) 
21 it. T. 0. m Buckley, .J. and A. 

Bee also No. 197, supra. 

XIV. PATENT AGENTS. 

283. Person not registered as Patent Agent, 
knowingly describing himself a.- a Patent Agent 
— No express description by such Person— 
** Patent Expert" — Patents. Ac.. AH. lsSS, s. 1, 

1 and r. f), Register of Patent Agents Utiles, 1889. 

(I It A HAM r. ELI, < « RAH AM r. IlrOHES, (i ItAH AM 

fr. Barlow. (1898) i;» li. P. L. 259 ; 1 1 T. L. 

R. 370 Div. Tt. 


Brockik Pell At to Lamp, Ld. r. Walter j 

[CLAUDE Johnson, (1901) 17 K. P. L. 097 — ; 284. Registration Right acquired" 

Kekewicli, J. \ Validity of Register of Patent Agents Rules, 1889 
! ■ -Patents, Designs and Trade Marks Act. IS 83 
280, Undertaking not to Infringe, j — The | (H» A 47 Viet. e. 57), s. 101, and 1 8S8 (51 A 52 
plaintiff’s patent was for improvements in and Viet. r. 50), ss. 1, 27 -Register of Patent Agents 
relating to life-saving apparatus. Claim (1) | Rules. 1889, 1891 Patent Rules, 1890, r. 81. J — 
was: “In a line-throwing apparatus a ball-and- Sect, i of the Patents, Designs and Trade Marks 
socket connection between the rocket-trough Act, 1888, sub-s, 1, enacts that no person shall 
and its supports substantially as set forth.” be entitled to describe himself as a patent agent 
Claim (4) was: ki The line-throwing apparatus unless he is registered as a patent a gen) in pur- 
constructed substantially as set forth and illus- suance of the Act. Seet.^ 27 provides that 
trated in the accompanying drawings,” which j nothing in the Act shall affect the validity oi 
were very elaborate drawings with the ball-ami- j any “ right acquired ” before tlie commencement 
Eocket joint. 4 i of the Act. 
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Held — that a person who had been, practising 
as a patent agent and describing himself as such 
prior to the passing of the Act is not protected 
by sect. 27 from the operation of sect. 1, nor 
from the liability to pay the fees imposed by the 
Register of Patent Agents Rules, 1889, made in 
pursuance of the Act. 

Held, also, that the Register of Patent 
Agents Rules, 1889, are in force, because, assum- 
ing they were repealed by rule 81 of the Patent 
Rules, 1890, they were re-enacted by rule 1 of 
the Register of Patent Agents Rules, 1891. 

Starey <i\ Graham, [1899] 1 Q. B. 406 ; 68 

[L. J. Q. B. 257 ; 47W. R. 392 ; 80 L. T. 185 ; 

15 T. L. R. 163 ; 16 R. P. C. 106— Div. Ct. 

285 . Duty of, to Pay Renewal Fees — Allowing 
Patents to Lapse — -Action for Damages — In- 
validity of Patents no Defence- .] — The plaintiffs 
sued the defendants for damages, alleging that 
they were patent agents acting for the plaintiffs i 
in respect of certain patents owned by them, 
that it was the defendants' duty to notify them 
when renewal fees became due, and that in 
breach of such duty they neglected to do so, 
whereby the patents lapsed. 

In their defence the defendants pleaded that 
the patents in question were invalid for want of 
novelty, but did not suggest that they had been 
obtained or used fraudulently. 

Held — that the defence was irrelevant. 
Semhle , the validity of a patent can only be 
challenged by way of reduction, or of defence 
to an infringement action. 

Turnbull & Co., Ld. r. Cruikshank and 

[Another, (1905) 22 R. P. C. 363, 521— 

• ' Ct. of Sess. 

XV. MISCELLANEOUS CASES OE IN- 
FRINGEMENT. 

(1) Colourable Imitations, &c. 

286 . Reference to English Patent on goods 
i m ported from America — Da m ages — Costs. ] 
~~ In 1892, a patent was granted to B., 
an American, for “ Improvements in rubber 
stamps,” and a patent for a similar inven- 
tion was granted to him in America. L. sold 
certain rubber stamps which he imported from 
America, where he obtained them from H. 
These stamps bore, by arrangement between B. 
and H., the following: — ‘‘Licensed Buck’s 
Patent”; “Made in America”; “Patented in 
U.B.” ; and “Patented in England.” The 
owners of B.’s English patent brought an action 
against L. to restrain him from infringing their 
patents and from selling stamps inscribed 
“ Buck’s Patent,” or with any other words 
leading to the belief that the stamps were made 
under their patent, and they claimed an account 
of profits. 

Held — that the defendant’s stamps were not 
infringements, and that on the defendant under- 
taking in future to use words showing that the 
American patent was alone referred to, no in- 
junction would be awarded : that no case of 


passing off had been made out by the plaintiffs, 
but that the plaintiffs were entitled to damages 
for the use by the defendant in the past of the 
words complained of, which damages were 
assessed by the judge at 40s. A special order as 
to costs was made. 

Pneumatic Rubber Stamp Co., Ld. v. Linder, 
[(1898) 15 R. P. C. 525 — Byrne, J. 

287 . Chemical Process — Defendant arriving 
at the same Result hy substantially the same 
Methods, but with some Differences .] — In an 
action for infringement of two patents for 
producing artificial musk (one of which was 
abandoned at the trial), it was proved that the 
defendant produced the same result as the 
plaintiffs’ process described in the specification 
of the patent relied on by them at the trial, and 
by a process which was substantially the same, 
although some of the steps were different, and 
some of the intermediate products different. 

Held — that the defendant had infringed, and 
an injunction was granted, with costs, except 
that the defendant was held entitled to the costs 
so far as the abandoned patent was concerned. 

A certificate of the validity of their other patent 
was given to the plaintiffs, and a certificate was. 
given to the defendant that his particulars of 
objections to the abandoned patent were reason- 
able and proper. 

Fabriques de Produits Chimiques de 
[Thann v . Caspers, (1898) 15 R. P. C. 94— 

Romer, J. 

288 . Action for Infri ngement. ] — The plaintiffs, 
of whose firm the patentee was a member, owned 
an invention in flats and in fasteners for securing 
the card clothing thereon and thereto. 

The plaintiffs brought an action against the 
present defendants in 1889, in which the House 
of Lords held that the latter had not infringed 
the former’s patent, because the defendants did 
not by their fastener grip the edges of the 
selvedge in the manner shown by the plaintiff, 
and they obtained their stretching of the foun- 
dation in a different manner, namely, by the 
use of an independent instrument like a carpet 
stretcher. The defendant’s fastener was but 
an ordinary clamp, which pei formed no part of 
the important operation of stretching. Subse- 
quently the defendants altered their fasteners, 
substituting teeth for the notches. 

In the present case both the plaintiffs and 
the defendants had the independent grip, but 
the plaintiffs had not got the stretching. 

Held — that the defendants had not infringed. 

Tweedale v. Ashworth, (1899) 16 R. P. O. 
[142— Kekewich, J. See also 16 R. P. C. 520 

— C. A. 

289 . Action for Infringement — Illumi- 
nated Appliance — Fabric Impregnated with 
Substances Mentioned — Substances Substan- 
tially Differing front Substances Mentioned .] — 
The patentee claimed the manufacture, sub- 
stantially as described, of an illuminant ap- 
pliance, consisting of a hood made of fabric 
impregnated with the substances mentioned in 
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the specification, ami treated as therein set 
forth. 

Held — that there was no infringement unless 
the alleged infringer had used substances or 
ingredients only colourably differing from, or sub- 
si initially the same as the substances mentioned. 
Ingredients do not substantially differ merely 
because they have different chemical names, and 
only differ in minor or comparatively unimportant 
respects from the substances mentioned. 

Wklsbach Incandescent Gas Light Go., Ld. 

[/*. The Day light Incandescent Mantle 

Co., Ld., and Others, (l DUO) 17 11. P. G. 141 

290. Action foe Infringement -Securing Bene - j 
life of Invention by a alight I 'a nation of it.]-- , 
The plaintiffs’ system — Welch' s patent — was j 
fixing tyres to cycles ami other light vehicles 
by means of endless nun-extensible wives. The 
defendants’ *• Ostrich ” tyre was a tyre in which 
the wires, instead of being endless, were wires 
with hooks and slots into which the hooks could 
engage. The plaintiffs brought an action for 
infringement against the defendants. The j 
scientific evidence left it in doubt what the ; 
action of the defendants* tyre did depend on. 

Held — that there was not sufficient evidence 
to show that the defendants’ tyre depended, in 
its ordinary application, on a complete engage- 
ment of the hook with the end of the slot ; that 
the inteution of the inventor of the u Ostrich ” 
tyre was to secure the same benefits as Welch’s 
invention by a slight variation of t he same thing : 
and that the defendants hud infringed the 
plaintiffs’ patent. 

Dunlop Pneumatic Tyre Go., Ld. r. Ostrich 

[Tyre and Uni Go., (i9<>2j ID IS. P. G. 

Wright, J, 

291. Action foe Infringement — Securing Bene - 
Jit a of Invention hg slight 1 aviation oj' if. ] — The 
owners of Welch's patent brought an action 
for infringement against the defendants. The 
alleged infringing tyre hud in its edges wires, 
each of which had an overlap of more than half 
the circumference, and had its ends joined by 
a spiral spring, thus completing a second con- 
volution. On either side of such spring loops 
were formed which projected through the 


292. Action far Infringement — Pneumatic 
Tyres!] —Decision of Byrne, J. (ID R. P. C. 298) 
affirmed without argument, the appellant not 
appearing. 

Birmingham Pneumatic Tyre Syndicate, 

[Ld. r. Reliance Tyre Co., (1908) 20 R.P, C. 

288— G. A. 

293. Action foe Infringement — Bicycle Tyre — 
B7 re — Ends of Wire Overlapping.] — Welch's 
patent was “ a rubber or elastic tyre, having the 
form of a saddle or arch in section, lined with 
canvas, in combination with two wires or suffi- 
ciently inelastic core# for securing the same to 
the rim substantially as herein described.” 

[ The alleged infringing tyre, for convenience 
called the “ Glifton ” tyre, Was a saddle-shaped 
cover with wires in its edges, each wire going com- 
pletely round the circumference, with overlap- 
ping ends, the overlap being 20 to 22 incites. 
There was a tube of mohair round each wire, and 
the wire ran inside that tube until the overlap, 
and then the two parts of the wire were in the 
one tube. At the ends of the wire, which pro- 
jected, were little knobs, and outside the mohair 
tube there was a lashing to the edge of the cover ; 
the edges of the cover had four plies ; there were 
two layers of fabric cemented together and bent. 

. over to form a pocket, and within the pocket 
I there was a tape stretched right round ; the cover 
, was stiff, being moulded on a frame in a strained 
! state by vulcanising the cover when stretched as 
i though inflated ; the overlap in one wire, was 
| opposite in position on the circumference to the 
overlap of the other wire. 

The plaintiffs, owners of Welch's patent, 
brought ari action against the defendants for 
infringement. The defence was that, the tyre 
, complained of was a “AVapsharc” tyre, and defied 
infringement, generally. 

1 Held— that the lyre complained of was in 
several important respects different ‘from the 
1 44 AVnpsharc/* which had been held not to be an 
infringement ; that, the wire of the u Glifton ” tyre 
was really the holding power; and that it held 
the tyre on to the rim bv means of its inexi Visi- 
bility, and that there was an infringement, 

Decision of Kekewich, L (ID II. 1’. G. 433) 
reversed, 

Dunlop Pneumatic Tyre Go., Ld. e, Glifton 

[Rubber Co., Ld., (1903) 2o R, p. G, 293* - 

G. A. 


canvas pocket, and which could be connected by 
books with the loops in the other wire. 

Held — that in operation the defendants* 
wires acted as being practically inextensible. 
When they were lmoked together they were 
practically inextensible, although by a different 
device from that which was employed by the 
plaintiffs ; and that there had been an infringe- 
ment. 

Dunlop Pneumatic Tyre Co. y LtL v. Ostrich 
Tyre and Item Co. ([1902J 19 ih P.0.305— 
Wright, J., supra') followed. 

Dunlop Pneumatic Tyre go., Ld. r. United 

[Rubber Works, Ld., and R. S. Wood, 
(1902) 19 R. P. G. 400— Wright, J. 


294. Action far Infringement — Wet Ik note n 
Principle-— Difficulty of making Meter a (rami 
Practical Machine — Difficulty Overcome by 
Different Means, earlier one of U'hieh teas 
Patented — So Infringement by t'ser of Later 
Means— Costs of Appeal on Higher Scale De- 
fused.] The owners of a patent for “improve- 
ments in electricity meters, parts of which 
improvements are applicable to dynamo electric 
■ generators and motors.” sued the defendants for 
i infringement. 

j Held— that the principle on which the 
plaintiffs’ electricity meter and also the defen- 
| Hants’ meter were subsequently constructed was 
well known, but to make such a meter as was 
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thus known to the public a good practical 
machine up to commercial requirements a diffi- 
culty had to be overcome — the difficulty of 
friction. Mr. Hookham, the patentee, sur- 
mounted this difficulty chiefly by the use of a 
special communicator — a very ingenious con- 
trivance. So far as the communicator was 
concerned the defendants’ machine in no wise 
employed the same means of overcoming the 
difficulty as those adopted by Mr. Hookham ; 
that the patentee’s claim did not extend to cover 
the defendants’ magnet as used on their brake, 
and that the defendants’ machine was no infringe- 
ment of the patent. Costs of appeal on the 
higher scale refused. 

Decision of C. A. ((1902) 19 B. P. C. 78) 
affirmed. 

Chamberlain and Hookham, Ld., v . Brad- 
ford Corporation, (1903) 20 B. P. C. 673— 

H. L. (E.). 

295. Action for Infringement — Pneumatic 
Tyres. ] — The plaintiffs were the owners of the 
Welch patent, of which two main features are 
that the cover is arch-shaped, and is kept in 
position by having an inextensible strand of 
wire running along its edge. 

The defendants denied infringement, their 
main contention being that in their tyre the 
edges were not inextensible, nor fitted with end- 
less wires or cores, but had merely a number of 
strands of yarn solutioned together so as to 
strengthen the edge. 

Held— that there was only one difference that 
could bo seriously suggested between the two 
tyres, viz., the use of yarns instead of wires ; that 
therejippeared to be two firmly woven cords of 
21 strands, virtually inextensible, and that 
they kept the defendants’ tyre in position in 
exactly the same way as the wires did the 
plaintiffs' tyre ; and that there was an 
infringement. 

Decision of the Lord Ordinary (19 B. P. C. 
384) affirmed. 

Dunlop Pneumatic Tyre Co., Ld. r. New 

[Lamb Tyre Co., (1903) 20 R. P. C. 303— 
Ct. of Sess. (I. H.). 

(2) Exposure Without Intention of Sale. 

296. Action for Infringement — Innocent 
Vendor-- User-— Part of Thing exposed being an 
Infringing Article — Serving useful Purpose — 
Injunction — Costs.] — If a person uses an inven- 
tion to present his goods for sale, and intending 
the thing exhibited to represent what he is 
going to sell, and if part of that thing is an 
article which is an infringement, and is serving 
a useful purpose during that time by being 
exhibited as part of the machine, it is a user of 
the invention. 

The defendants, innocently, exposed for five 
or six days motor cars at the Agricultural Hall, 
having upon them infringing tyres fully in- 
flated. The defendants would not have sold the 
motor cars, even if they effected a sale, with 
these tyres, but would have changed them before 


actual delivery for “ Grapplers, 5 ’ which they were 
entitled to use. 

Held — that there was a use by the defendants 
of the invention ; that the plaintiffs were entitled 
to 40 8, damages and an injunction and costs, but 
not solicitor and client costs. 

Dunlop Pneumatic Tyre Co., Ld., and the 
[Pneumatic Tyre Co., Ld. v. British and 
Colonial Motor Car Co., Ld. ; Same r. 

M. de Breyne, (1901) 18 B. P. C. 313— 
Ld. Alverstone, L.C.J. 

297. Action for Infringement — Action against 
Successive Vendors of Infringing Article — Costs.] 

— M. sold two bicycles to L. L. was a gentleman 
who made electric light fittings, or fitted them 
up, and in his shop he had only one of these 
bicycles, which he kept in the window for three 
weeks ; he had it until B., the plaintiffs’ detec- 
tive agent, came in. It was there because L. 
wanted to attract people to see if he could do 
some electric business. B. cam'e and took off 
the tyres, expecting them to be an infringement, 
in the presence of L., and took one of the tyres 
away and marked it. The plaintiff brought an 
action for infringement against the successive 
vendors of the infringing bicycle. 

Held— that the machine as delivered to B. 
was the same machine as delivered by M. to L. ; 
that the tyre sold was sold as delivered, and that 
it was an infringing tyre ; and the matter of 
damages being left in . the judge’s hands, he 
awarded 5 s. and ordered M. to pay the costs of 
the action. 

Dunlop Pneumatic Tyre Co., Ld. i\ W. Ful- 
[ton, Fair & Co. and Others, (1902) 19 
B. P. C. 318 — Ld. Alverstone, L.C.J. 

(3) Importation, and Infringement by 
Foreigner. 

298. Goods manufactured abroad and sent by 
post to England.'] — A foreign manufacturer, who 
manufactures goods abroad according to an 
English patent, and by the direction of a cus- 
tomer, posts a parcel containing such goods at a 
foreign post office for conveyance to such cus- 
tomer in England, does not thereby infringe the 
English patent, the sale and delivery having 
taken place out of this country. 

Judgment of the C. A. affirmed. 

Badische Anilin-und-Soda Fabrik v. Basle 
[Chemical Works, Bindschedler, [1898] 
A. C. 200 ; 67 L. J. Oh. 141 ; 77 L. T. 573 ; 14 
T. L. B. 82 ; 14 B. P. C. 919 ; 46 W. B. 255— 

H.L. (E.). 

299. Process— Use abroad , — “ Exercise ” — Sae 
; and Delivery abroad— Xo Importation by Defen- 
\ dants— Act ’done not Unlawful.]— The plaintiffs 

commenced an action against the defendants for 
, infringement, and relied in their particulars upon 
j the defendants’ transactions with reference to 
1 certain parcels of saccharin which were ordered 
| by the defendants as commission agents or 
I merchants in 1897 from certain persons on the 
; Continent, and were delivered by the vendors at 
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foreign ports direct to the order of the Chemicals i 
and Drugs Company, Ld,, of Manchester, the 
purchasers. The orders were given by the j 
Chemicals and Drugs Company, Ld., to the j 
defendants in England. The goods were con- j 
tracted to be delivered, and were in fact delivered i 
to the company at Continental ports. The ! 
defendants got their profit as commission j 
agents or merchants in respect of the transac- 
tions. One case of saccharin was proved to be 
manufactured according to the patented process. ; 

Held (1) - that there was an infringement. . 

Saccharin, Corporation , Ld. v. Amjlo- Con- 
tinental Chemical Work*, Ld (1000) 48 W. B. 
441 ; IT K. B. C.307- Buckley, J.. No. 78, .s \upra) 
followed. 

Held (2) — that assuming that the importer 
into this country had infringed, the action 
wholly failed, as the acts done by the defendants 
on the Continent were not unlawful here. 

Saccharin Corporation. Ld. r. Beit.mevkii 

[A Co,, [15)00] 2 Oh. 659; (*>0 L. J. Ch. 701 ; , 

10 T. L. B. 401 ; 17 B. I\ C. 0<W ; 40 VA B. 

100 - - Cozens- Hardy, J. 

300. English Companies — Aliened In j'r in (fo- 
ment in Edinburgh — Jurisdiction of Scotch 
Courts.] — The plaintiffs, an English company, 
owned a patent for pneumatic tyres. The defen- 
dants, another English company, exhibited in 
Edinburgh tyres made by them and alleged to 
be an infringement of the patent. The plain- 
tiffs brought an action for interdict against 
infringement in the Scotch Courts: there was 
no effectual service in Scotland, and it was dis- 
puted whether the defendants had a place of 
business there. 

Held— that the Scotch Court had jurisdiction 
to interdict a foreigner from repetition of a 
quasi -delict within the territory. 

Text Tyres, Ld. r. Palmer Tyre, Ld., (1905) 
[22 B. V. (\ HOD — Ct. of »Sess, 

301. Contract in Em fa nd— (roods Made and 
Del irered a broad — Infringement of idaintijfs 
Patent. ] — The defendant, a commission agent 
living In England, entered into a contract in 
England with purchasers there to sell to them : 
dyes. 

The goods were manufactured in Switzerland, 
ami in accordance with the terms of the contract 
were there delivered to the purchaseis. who 
afterwards imported them to England. 

The goods were made according to a pro- 
cess protected by the plaintiff’s patent in 
England. 

Held — that the defendant had not infringed 
the plaintiff's patent by “making, using, 
exercising or vending ” within the United King- 
dom, although probably the importation was an 
infringement. 

Saccharin Corporation v . licit me if or Co. 

([1900] 2 Ch. 659 ; 69 L, J. Ch. 761 : 83 
L. T. *397 -Cozens- Hardy, J., No, 299, supra) 
followed and approved. 


Decision of O. A. ([ 1905] 2 Ch* 495 ; 74 L. J. Ch. 
669 ; 93 L. T. 350 ; 22 B. P. C. 575) affirmed. 

Badische An#lin-und-Soda Fabrik v . HICK- 
SON, [1906] A. C. 419 ; 75 L. J. Ch. 621 ; 95 

L. T. 68 ; 22 T. L. R. (541 ; 23 R. P. C. 433— 

H. L. (E.). 

See also No. 185, supra, 

(4) Repairs Constituting new Article. 

302. Action for Infringement — Injunction.] — 
The plaintiffs brought an action against the 
defendants for infringement of their Welch 
Patent granted fo£ ** improvements in rubber w 
tyres and metal rims or felloes of wheels of cycles 
and other light vehicles.” The defendant B. 
purchased from 8. and from others with S.'s 
authority materials which enabled him to manu- 
facture and to sell tyres in infringement of the 
Welch patent. Old tyres, when they came in to- 
be repaired by R., were ripped to pieces, new 
canvas was substituted for the old, and when the 
wires were broken or in bad order, other new 
wires were taken from the stock and inserted 
and re-covered in the way in which the Welch 
patent required that they should be covered. 

Held — that the old tyres were really con- 
verted into new merchantable tyres which were 
put on the market, and that the defendants 
must be restrained from infringing the Welch 
patent by repairing so as to make a new article,, 
the injunction to be in the ordinary form, with 
an inquiry as to damages and costs as between 
solicitor and client. 

Dunlop Pneumatic Tyre Co., Ld. r . Holborx 

[Tyre Co,, Ld., (1901) 18 R. p. 0. 222 - 

Kekewich, .1, 

m 

303. Action for Infringement Injunction.] -- 
Old and worn-out Dunlop rubber tyres were 
repaired. In the case of one of them the old 
wires were used, everything else was discarded ; 
the whole tyre was destroyed completely, and 
new canvas and a new trend used with the old 
wires, so as to make it an absolutely new tyre. 
Jn the case of the other tyres the old canvas was. 
kept, but as it was not strong enough to resist 
the strain, it was covered all over with canvas, 
surrounding the wires, and was sewn all round 
the edges of the rim, thereby giving a new 
resisting material for the tyre, in addition to 
that the whole of the material was covered with 
now treads. 

Held that the patent hud been infringed, 

Dunlop Pneumatic Tyre Do., Ld. 

[Excelsior Tyre Dement and Rubber 

Co. and Barker, (1901) 18 it. P. c. 2o9 

('hau noli, *!. 


PAUPERS. 

See Bailment ; Courts, 26~3i> ; Luna- 
tics ; Poor Law; Trover and- 
Conversion, 1. 
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PLEDGES. 

1. False Declaration — Pledge above £10. — 
Pawnbrokers Act , 1872 (35 & 36 Viet. c. 93), 

,v. 29.] — Making a false declaration with refer- 
ence to a pledge above the value of £10 is not 
an offence within sect. 29 of the Pawnbrokers 
Act, 1872. 

Reg. r. Tregoning, (1899) 63 J. P. 004— The 
[Recorder, C.C.C. 

<* ,r "- 

2. Licence — Justices' Certificate — Exemption 
- kS Successor ” — New Premises — Pawnbrokers 
Act , 1872 (35 & 36 Viet, <?. 93), s. 39.]— By 
sect. 39 of the Pawnbrokers Act, 1872, a pawn- 
broker’s licence shall not be granted to any 
person except on the authority of a certificate of 
justices, “ save that it shall not be necessary for 
any person being at the commencement of this 
Act a licensed pawnbroker, or for his executors, 
administrators, assigns, or successors, to obtain 
such a certificate.” 

Held — that the above exemption, although 
it gives to a person, not himself licensed at the 
commencement of the Act, but the “ successor ” 
of a pawnbroker who was so licensed, the right 
to carry on that pawnbroker’s business without 
taking out a certificate of justices, does not 
permit him to open a new business without such 
certificate. 

It. v. Commissioners of Inland Be venue 
{Ok hods Case) (f 181>1] 1 Q. B. 485; 60 L. J. 
Q. B. 376 ; 55 J. P. 117 ; 64 L. T. 57 ; 39 W. R. 
317 --l)iv. Ct.) discussed. 

The King r. Commissioners of Inland 

f REVENUE ; Ex PARTE SILVESTER, [1907] 1 

K. B. 108 ; 76 L. J. K. B. 41 ; 71 J. P. 86 ; 96 
L. T. 201 ; 23 T. L. R. 83— Div. Ct. 

3. Loss of Pledge — Neglect to Deliver — 
4 * Reasonable Excuse ” — Pawnbrokers Act , 1872 
(35 & 36 Viet. c. 93), #. 31.]— The respondent 
pledged a sewing machine with the appellants, 
who, while acting honestly in the matter, lost 
the respondent’s sewing machine, and being no 
longer in possession of it neglected to give it up 
to the respondent on her tendering the principal 
sum and profit within one year of the date of the 
pledge. 

Held- — that the appellants were not without 
reasonable excuse for their failure to deliver up 
the pledge and that, therefore, they had com- 
mitted no offence against sect. 31 of the Pawn- 
brokers Act, 1872. 

Allworthy & AValker r. Clayton, [1907] 

[2 K, B. 685 ; 76 L. J. K. B. 934 ; 71 J. P. 

20 ; 96 L, T. 31— Div. Ct. 

4. Pawning Stolen Chattel — Conviction of 
Pawner of Larceny of the Chattel— Subsequent 
Remedy of Pawnbroker- -Pawnbrokers Act 7 1872 
(35 & 36 Viet. e. 93), #. 33.]—' Where a person 
steals a chattel and unlawfully pawns it with a 
pawnbroker, and is subsequently prosecuted for 
larceny of the chattel and is convicted, the 


pawnbroker does not thereby lose the. remedy 
given by sect. 33 of the Pawnbrokers Act, 1872, 
because the pawner has been convicted of 
larceny of the chattel by the owner of the 
chattel. 

Pickford 1\ CORSI, [1901] 2 K. B. 212 ; 70 

[L. J. K. B. 710 ; 65 J. P. 628 ; 49 W. R. 537 ; 

84 L. T. 627; 19 Cox, 0. 0. 712— Div. Ct. 

5. ' Person Pawning loithout Authority — Pawn- 
broker may Prosecute lender sect. 33 of Pawnbrokers 
Act , 1872.] — By sect. 33 of the Pawnbrokers 
Act, 1872, it is enacted that if a person know- 
ingly pawns with a pawnbroker anything being 
the property of another person, the pawner not 
being employed or authorised by the owner 
thereof to pawn the same, he shall be guilty of 
an offence against the Act. 

Held — that the pawnbroker is entitled to 
prosecute under this section. 

Faucett v. Bierman, (1898) 14 T. L. R. 148 — 

[Div. Ct. 

6. Purchase at Auction — Absolute Title — 
Pawnbrokers Act , 1872 (35 & 36 Viet. c. 93), 

,s-. 19.]— A purchase by a pawnbroker under 
sect. 19 of the Pawnbrokers Act, 1872, does not 
give him an absolute title as against all the 
world. 

Burrows i\ Barnes, (1900) 82 L. T. 721— 

[Div. Ct. 

7. Destitution Order — Stolen Property — Order r 
on Application of Police, for Return to Owners 
by Pawnbroker of Stolen Goods on Payment of 
Amount advanced to Thief— Action of Detinue 
against Pawnbrokers — Wheth er Barred — Paion- 
brokers Act , 1872 (35 & 36 Viet. 93), ,s*. 30.]— 
An agent of the plaintiffs for the sale of jewellery 
pawned certain of their goods with the defen- 
dant, a pawnbroker, and was subsequently con- 
victed of larceny as a bailee. After the conviction , 
on the application of the police the justices 
made an order under sect. 30 of the Pawnbrokers 
Act, 1872, for the delivery up of the goods by the 
defendant to the plaintiffs on their paying to the 
defendant the amount of money advanced on 
the stolen goods. The plaintiffs did not ask for 
the order, and, though represented, did not object 
to its being made, but subsequently obtained 
judgment in an action of detinue against the 
defendant in the county court for the return of 
the goods. 

Held— that the plaintiffs were not debarred 
from their action of detinue by the order made 
under sect. 30 of the Pawnbrokers Act, 1872. 

Leicester & Co. r. Cherryman, [1907] 2 
[K. B. 101 ; 76 L. J. K. B. 678 ; 71 J. P. 301 ; 
96 L. T. 784 ; 23 T. L. R. 444— Div. Ct. 


PAYMENTS, APPROPRIA- 
TION OF. 

See Bankers and Banking ; Con- 
tracts ; Mortgages ; Shipping, 6. 
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PAYMENT INTO COURT. 

See Practice. 


PEDIGREE. 

Sir Evidence ; Sale of Land. 


PEDLARS. 

Sec Markets and Fairs. 


PENALTY. 

Sec Criminal Law and Procedure ; 
Damages. 


PENSION. 

See Bankruptcy and Insolvency. 


PERJURY. 

See Criminal Law and Procedure. 

PERPETUATING TESTI- 
MONY. 

See Evidence, :i. 


PERPETUITIES. 

I. Accumulations . . , . 1207 
If.. Perpetuities . . . . .1212 

And see CHARITIES, 28, 30, 38, 39 ; 

* Companies, ff ; Landlord and ; 

Tenant, 43, 193; Wills, 290-305. 

X. ACCUMULATIONS.! . 

X, Applied io n of Rents to effect Policy of In- 
surance — Seen rhiy Replacement if Capital — 
Accumulations Act, 1809(39 & 40 Geo. 3, e. 98).] 
— A testator directed his trustees to set apart 
during the residue of the term (thirty-three 
years) upon which he held certain leasehold 
houses a yearly sum out of the rents, which he 
directed his trustees to pay and apply in or 
towards effecting and keeping on foot a policy 
of insurance to secure the replacement at the 


termination of the said term of the capital that 
would be lost through not selling the leaseholds. 

Held— thdt the direction w.fTs not void under 
the Accumulation Act, 1800, as all the testator 
did was to direct that the property should not 
be diminished. 

In re Gardiner ; Gardiner r. Smith, [1901] 

[l Ch. 097 ; 70 L, J. Oh. 407 — Buckley, .1. 

2. Contingent Life Interest — Accumulations of 
Surplus Income da ring Minority — Held for the 
u Benefit of the Person who Ultimately Becomes 
Entitled to the Property from which* 0 *, he Same** 
Arise" — C bnceyaitciny and Law of Property 
Act , 1881 (44 k 45 Viet. c. 4 1), *. 43,' snb-s. 2.]— 

A testator by liis will directed his trustees to 
hold a portion of his residuary trust funds 
(resulting from conversion of his estate) upon 
trust for his children, who being daughters should 
attain twenty-one or marry, to be divided bet ween 
them in equal shares, and to retain the share of 
each (laughter upon trust to pay the income to 
the daughter for life, and after her death for her 
children. The testator died in 1890, and his two 
daughters respectively attained twenty-one on 
February loth, 1899, and October 21st, 3901. 
During the infancy of those daughters accumula- 
tions of income arose from those shares. The two 
daughters took out an originating summons for 
the determination of the question who! her they 
were respectively entitled to these accumula- 
tions. 

Held — that, under the gift the income was 
accessory to the capital, and belonged con- 
tingently to the legatees in whose favour the 
contingent, gift was made; that the accumula- 
tions were to be held for the benefit of the 
persons who “in the events which happened M 
became entitled to the “income 1 * from the 
accumulation of which the accumulations arose, 
and this was the way in which the words of 
sub-sect. 2 of sect. 13 of the ( ‘onveyancing and 
Law of Property Act, l SSI, were to be read : 
and that the plaintiffs who in the events which 
had happened were entitled to income, wen* 
entitled to Ihe accumulated sums. 

In re Soutt, Scott /*. Scott, [19o2 J 1 Oh, 91 s ; 

[71 L J. Oh. 475; 50 W. U. 151; H«i L. T. 

348 ; 1ST. L. it 170— Buckley, L 

3. Debts paid out of Capital Provision for 
Reeou pmeuf out of A ecu m u toted Fu ml . 1 ecu m u - 
lotions Act , 1 80O* (39 & 40 Geo. 8, e. 98), #. 2.J— 

A provision for accumulating income to recoup 
a capital fund applied in payment of debts is 
ip>t a provision for payment of debts within the 
meaning of sect, 2 of the Accumulations Act, 
1800. 

Team rt v. Lawson ( [1874] L. II. 18 Eq. 490 : 
43 L. J. Oh. 07.3 ; 22 W. L\ 822) followed. 

In re Hkathcotk, IIkathootk t . Trench. 

[1904] 1 (31.820; 73 L.J.Oh. 543 ; 90 L. T. 

505 — Kady, L 

4. Direction to Accumulate Surplus Income 
beyond Twenty-one Years Income of Accumula- 
tions— Residue Tenant for Life Accumulations 
Act , 1800 (39 Ai 40 Go<>. 3, e. 98).]— A testator 
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devised two freehold houses specifically, and he 
directed the inc^ie of these two bouses to go to 
the extent which his trustees thought fit for the 
maintenance of a daughter of unsound mind, 
with an accumulation of the surplus income. 
The residuary property of the testator was given 
to trustees upon trust to convert all excepting 
Ends and houses, and to invest and pay the 
income to the tenant for life with remainders 
over. 

H^ld— that the accumulation of the surplus 
» income V- the two houses was bad beyond twenty- 
one years, and that the surplus income so le.t 
loose fell into the residue by reason of the 
Thellusson Act (Accumulations Act, 1800), and 
was to be invested by the trustees, and only the 
income arising therefrom was to be paid to the 
tenant for life. 

Crawley v. Crawley ((1835) 7 Sim. 427 ; 40 
E. K. 170) and O'Xeilv. Lucas ((1838) 2 Keen, 
313) followed. 

Xu re Phillips ((1880) 49 L. J. Ch. 198 ; 28 
W. E. 340 — Malins, V.-C.) disapproved. 

In re Pope, Sharp v. Marshall, [1901] 

[1 Ch. 64 ; 70 L.J. Oh. 2G; 49 W. R. 122— 

Farwell, J. 

5. Partial Accumulation , of Income — At the 
End of Ten Years' Accumulation to lie invested in 
Peal Estate — “ Land ” — Accumulation Act , 1892 
(55 & 56 Viet. c. 58) — Interpretation Act , 1889 
(52 & 53 Viet. **. 63), s/d .] — A testator devised 
his mining property upon trust, after paying 
, certain charges, to invest the rents and annual 
income thereof in the parliamentary stocks or 
funds of the United Kingdom for the period of 
ten fears, to be computed from his death, and 
during that period to pay the interest arising 
from such investments to his nephew A. B. He 
then directed “that at the expiration of that 
period the whole of such investments be trans- 
ferred or paid to my nephew, A. B., if he be 
living; but if he be dead at such expiration, 
then the same shall be invested in the purchase 
i if real estate, so as to go along with my estate at 
Whittle.” 

Held — that the direction to lay out the 
investments at the expiration of ten years, if 
A. B. he then dead, in the purchase of real 
estate was bad, and that A. B. took the rents so 
directed to be accumulated. 

I n order to ascertain the meaning of the words 
“for the purchase of land only” in 'the Accumu- 
lations Act, 1892; recourse must be had to the 
Interpretation Act, 1889, s. 3, which does not 
confine the meaning of the word “land” to 
corporeal hereditaments. 

Dictum of Chitty, J., in In re Damon ((1895) 
13 E. 633) questioned. 

In re Ulutterbuck, Fellowes i\ Fellowes, 

ri901] 2 Ch. 285 ; 70 L. J. Ch. <>14 ; 49 W. E. 

583 ; 84 L. T. 757— Byrne, J. 

6. .Period Allowable —Minority of Person who , 
if of Full Ayr, would be entitled to Dents and 


Profits — Person Born after Testator's Death — - 
Accumulations Act, 1800 (39 & 40 Geo. 3, c. 98), 

£ 1.] — A direction in a wiB to accumulate the 
income of property during the minority of a 
living person’s child who is not born or en ventre 
sa mere at the death of the testator, but who if 
bom and of a full age would for the time being- 
be entitled to the income so directed to be 
accumulated, is valid under the Accumulations: 
Act, 1S00. The fact that the person during 
whose minority the accumulations are directed! 
to be made takes only a defeasible title to part 
thereof does not affect the question. 

Haley v. Bannister ((1819) 4 Madd. 275) and 
Jagqer v, Jagger ((1883) 25 Ch. D. 729 ; 5& 

L. J. Ch. 201 ; 49 L. T. 667; 32 W. E. 284—. 
Kay, J.) discussed. 

IN' re Cattell, Cattell i\ Cattell, [1907]! 

[1 Ch. 5G7 ; 76 L. J. Ch. 242 ; 96 L. T. 612.; 

23 T. L. K. 331 -Neville, J.. 

7. Remoteness — Portions — Gift to Children 
as a Class — Period of Ascertainment — Period of 
Division — Accumulations Act , 1800 (39 & 40* 
Geo. 3, c. 98), s. 2.] — S., who died in 1888, directed 
his trustees to set aside a yearly sum of £24 out 
of the income of his residuary estate “ while and’ 
so long as there shall he a child of my daughter- 
S. A. for the time being under the age of twenty^ 
one years,” to invest the same and accumulate 
the-income, and hold the accumulated funds in 
trust for such of S. A.’s children as, being sons, 
should attain twenty-one, or, being daughters,, 
should attain that age or marry,; in equal shares, 
the shares to be vested interests and to be pay- 
able to sons at twenty-one, and to daughters at 
twenty-oue or upon marriage.. 

Subject as aforesaid, he directed the trustees to. 
pay the income of his residuary estate to S. A. for 
life, and after her death to H., her husband, for 
life ; but if S. A. should survive H., the trustees: 
were to pay to her for the rest of her life the' 
whole income of the residuary estate, and were- 
to no longer set apart the annual sums. 

S. A. and H. survived th,e testator, and had' 
three children born in his life-time and two bom 
after his death : the eldest child was already- 
twenty-one, the youngest was born in 1896. 

Held — (1) that, apart from the possibility- 
of H. dying in 8. A.’s life-time or other children: 
being boriq the period of aggregation and accumu- 
lation was to continue so long as any one of the- 
five children (whenever born) was under the age 
of twenty-one. (2) That, as theaccumulated fund 
was a “portion,” the direction to accumulate- 
was valid. 

Beech v. Lord St. Vincent ((1850) 3 E>e G., 
& Sm. 678) followed. 

(3) That the class of children was not closed 
when the eldest attained twenty -one, and that 
the fund was not divisible until the end of the- 
period of accumulation. 

Watson v. Young ((1885) 28 Ch. IX 436 ; 5k 
L. J. Ch. 502— Pearson, J.) followed. 

In re Stephens, Kilby /*. Betts, [1904] 1 Ch.. 
[322 : 73 L. J. Ch.. 3.;. 52. W. E. 89 ; 91 L. 1\ 
1.67.- — Buckley, J*. 



1211 


PERPETUITIES. 


1212 - 


Accumulations — Cant hived. 

8. Aceum illation of Income — .Remoteness — 
Discretionary Trust for Maintenance — Construc- 
tion.] — B. left certain real and personal property 
to trustees upon trust to apply the income i'n 
such proportions and such manner as they should 
in their absolute discretion deem best for the 
support of “my son W. B. and his wife and 
children or any of them,” or to accumulate the 
same or any part thereof for the benefit of the 
children of \V\ B. who should become entitled 
in the corpus of the trust property under the 
trust thereinafter declared. Subject to such 
discretionary trust, the trustees were directed to 
pay the income to W. B. for life, and to his 
widow during her life or widowhood, and after 
the death of the survivor or the widow’s re- 
marriage to hold the corpus and income in trust 
for'W. B.'s children who should attain twenty- 
one. 

Help — ( 1) that the discretionary trust for 
maintenance was limited to W. B.’s life-time ; j 
and (2) that, if not so limited, it was void j 
for remoteness. , 

The headnote to ft ceding v. Read ((1 858) <1 j 
D. M. & G. 510) does not correctly represent the i 
effect of that decision. 

In re Watson ([1892] W. X. 192— Chit ty, J.) ! 
and In rc Wise ([1898] 1 Ch. 281 ; 05 B. ,1. Oh. j 
281; 44 W. U. 210; 78 L. T. 742— North, .!.) 

not followed. ! 

i 

Is be Blew, Blew v. Gunner, [1900] 1 Ch. : 

[024 ; 75 L. J. Oh. 278 ; 54 Wi it. 481 ; 95 j 
L. T. 282—' Warrington, J. j 

9. Trust to accumulate Surplus Income beyond ] 
Ttcent y-anc Years— Devolution of Accumulations ! 
— Intestacy^— Accumulations Art , 1800(29 tfc. 40 ! 
Geo. 2, c. *9S).j- - A testator directed that, his i 
trustees should hold his trust estate upon trust ; 
to payout of the clear income thereof an annuity j 
to his niece during her life, and directed that j 
the surplus income of his trust estate should 
accumulate and be invested until the death of ] 
his said niece, and, subject, and without prejudice j 
to the trusts and provisions aforesaid, his trust 
estate should be held upon trust for all and 
every the children or child of his said niece 
living at his decease, or born afterwards, who 
should a* tain the age of twenty-one years, or 
who dying under that age should leave issue 
living at his or her decease, to be divided between 
or amongst, such children, if more than one, in 
equal shares as tenants in common ; and in ease 
there should be no child of his said niece who 
should attain twenty-one or who dying under 
that age should leave issue living at his or her 
decease, then, subject and without prejudice to 
the trusts and provisions aforesaid, his trust 
estate should, after the death of his niece, and 
the failure of issue, be held in trust as to one- 
third part for his seven named cousins and as 
to the remaining two-thirds upon trust for the 
trustees of Oldham Blue (Joat Bohooi. 

Help— that the testator’s cousins and the 
trustees of the school were not entitled to the 


surplus income from the expiration of the’ twenty- 
one years to the death of the niece, but. that it 
devolved as on an intestacy, thcwThellusson Act 
being applicable. ^ 

Weatberall v. Thornhuryh ((1878) 8 Ch. I). 
201 ; 47 L. J. Ch. 058 ; 20* W. R, 598 ; 89 L. T. 
9 — 0. A.) followed, as it was not overruled by 
Wharton v. Master man . [1895] A. C. ISO; 04 
L. J. Ch. 809 ; 48 W. R. 449; 72 B. T. *181 • 11 
it. 109 — H. B. (E.). 

Held, also, that; the testator intended that 
the accumulations of the surplus income should 
form part of the trust estate and go to (Vi persons 
who would id finitely take the capital of the 
estate. 

In re Travis, Frost r. Ureatorex. ri9uol 

[2 Oh. 541 ; 09 L. J. Ch. 008 ; 49 \V. R, 88 ; 

88 L. T. 241— C. A. 

10. B7// made before 1892 — Testator Dyiny 
after 1892 — Whether Accumulations Act , 1*892, 
applies — * 4 Dispose of' — Accumulations Act, 1892 
(55 & 50 Viet. e. 58). J — In construing the Accumu- 
lations Act, 1892, a “ disposition ” of property 
by will means a disposition by will coupled with 
and made operative and irrevocable by the 
testator’s death. 

Therefore the Act applies to a will made before 
1892, if the testator dies after that date, and a 
trust for accumulation in such will is void if it 
contravenes the limitations proscribed by the 
Act. 

In ee Baroness Blanover, Herbert /•, 

[FRESHEIELD. 1 1902 ' 2 Ch. 880; 72 B. J. Oh. 

729 ; 51 \V. R. 015 ; S8 L. T. 850 ; 19 T. B. li. 

521 — Harwell. A. 

LB PERPETUITIES. 

r 

11. Absolute (lift of Ih'rsoHtlty — Subsequent 
(lift over ajter Death — doctrine of Perpetuities 
— Split tiny up (lift — Intelaey.] —A testator by 
his will gave his residuary estate, which con- 
sisted wholly of personalty, to trustees upon 
trust for investment and payment of the income 
to his wife during her lift*, and after her death 
“ upon trust to be divided into five equal portions 
which I allot in the manner following”; To 

! S. I), (a married woman) he gave two of such 
portions, and the remaining three portions he 
gave to other persons; l»ut it is my will and 
mint! that the two-fifth portions allotted to the 
said S. D. shall remain in trust; and that she 
shall be entitled to take only the interest and 
annual proceeds of the shares so bequeathed to 
her, during her natural life and for her sole stud 
separate use, independent of Iter present or any 
future husband, but without power of antici- 
pation ; and from and after her decease in trust, 
for the benefit of any child or children born 
unto her . , . upon his, her or their attaining 
the age of twenty-five years if a son or sons, <.r 
if a (laughter or daughters upon her or their 
attaining the age of twenty-one years or upon 
her or their marriage . . . but in default of any 
such issue, then and in that case the said 
two-fifths . . , shall go and be divided » „ . 
among the children of my brother C\ . . . to 
be equally divided among such children payable, 
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if a son or sons, upon their attaining the age of 
twenty-five yC&ig, and if a daughter or daughters 
upon her or their attaining the age of twenty-one 
years or upon her or their marriage.” 

S. D. died without ever having had any 
children. 

Held — that the gift over of the two-fifths was 
obnoxious to the doctrine of perpetuities, and it 
could not be split up into component parts or 
alternatives. 

Beers v. Challis ((18.19) 7 H. L. C. 581 ; 29 
L. J. 121) distinguished. 

Held, also, that the gift of the two-fifths to 
S. D. was absolute in the first instance and that 
all the other trusts of it disappeared because they 
were invalid, and therefore the two-fifths 
belonged to S. D. absolutely, and did not pass 
to the testator’s next of kin as on an intestacy. 

Lassence v. Tierney ((1819) 1 Mac. & G-. 551) 
distinguished. 

Decision of C. A. [1901] 1 Ch. 482 ; 70 L. J. Gh. 
114 ; 84 L. T. 108, affirmed. 

In* re Hancock, Watson r. Watson, [1902] 

[A. C. 14 ; 71 L. J. Ch. 149 ; 50 W. R. 821 ; 

85 L. T. 729— H. L. (E.). 

12. Charity — Gift to Officer's Regimental Mess 
fto maintain a Library — General Public Purpose 
— Plate— Gift for old Officers — 43 Eliz. c. 4.] — 
A soldier testator gave the residue of his person- 
alty upon trust for the officers’ mess of his regi- 
ment, to be invested and the income applied in 
maintaining a library for the mess for ever, any 
.surplus to be expended in the purchase of plate. 
He also directed that two houses (leaseholds and 
part*>f the residue) should be for the use of old 
■officers of the regiment at a small rent for their 
lives. 

Held — ( 1) that the first was a good charitable 
gift as being for a general public purpose 
tending to increase the efficiency of the army and 
aid taxation. 

S tumble, also, it might be supported as a “ set- 
ting out of soldiers” within the meaning of 
43 Eliz. c, 4. 

(2) That the gift of the houses was void for 
perpetuity, and 

(3) that they did not fall back into residue, 
but were undisposed of. 

In he Good, Harrington v . Watts, [1905] j 
r 2 Ch. CO ; 74 L. J. Ch. 512 ; 53 W. R. 476 ; 92 
L, T. 796 ; 21 T. L. R. 450— Farwell, J. 

13. Contract to Conroy Land-Rule against 
Perpetuities — Charity —Specific Performance — 
Damages for Preach of Contract. ]— The owner of 
land demised it to a local authority for the term 
of thirty vears at a rent, the land to be used 
solely as a public park, and the lease contained 
a covenant in the form of a declaration that if 
the local authority should be desirous at any 
time during the term of purchasing the fee 
simple they could do so upon giving six months’ 
notice and paying a certain sum. About one 
year before thelease expired the local authority 


gave notice to purchase the fee. The executors 
! and devisees under the will of the owner, who 
'•had died, refused to convey upon the ground 
that the covenant purported to create an interest 
in land which was void for remoteness. The 
local authority brought an action for specific 
performance or for damages for breach of 
covenant. 

Held — that though the purpose for which the 
land was to be assigned was charitable, as the 
interest of the charity did not become effective 
until the happening of a future event which 
might happen at a period of time more distant 
than a life or lives in being and twenty-one 
years afterwards, the limitation was void for 
remoteness, and specific performance would not 
be granted ; but that the contract to convey the 
land was not void either at common law or in 
equity, and that therefore the local authority 
were entitled to damages for breach of it. 

Worthing Corporation v. Heather, [1906] 

[2 Ch. 532 ; 75 L. J. Ch. 761 ; 22 T. L. R. 

750; 4 L. G. R. 1179; 95 L. T. 718 — 
Warrington, J. 

14. Exercise of Power — Power to Appoint 
among Children — Appointment of Income to Two 

I Children Equally and to Survivor for Life — 

I Contingent Remainder.] — In 1844 by G.’s 
marriage settlement realty was settled to her use 
for life, and after her death to her children in 
such shares and manner as she might devise the 
same. G. died in 1877, having by her will 
devised the yearly income of the settled realty 
to be equally divided between L. and A., her 
only two children born in 1846 and 1852 
respectively, “during their respective lives,” 
directing that “in the event of the death of 
either, the survivor shall receive the whole 
income ” ; on the survivor’s death the estate was 
to be sold, and the proceeds divided between the 
children of L. and A. 

Held — that the gift was void as infringing 
the rule against perpetuities, because the gift to 
the survivor was only a contingent one, and the 
survivor might be a person not ascertainable 
within twenty-one years from G.’s death. 

Whitby r. Yon Luedeeke, [1906] 1 Ch. 783 ; 

[75 L. J. Ch. 359 ; 54 W. R. 415 ; 94 L. T. 432 

— Buckley, J. 

15. Gift of Minerals under Devised Farm 
“ if they should be worked ” — Rule as to Perpetui- 
ties .] — You cannot have an executory interest 
to arise on a future event if the event be one 
which may not happen within the limit of the 

i rule as to perpetuities. 

; Under the will of a testator, who died in 1858, 
j a freehold farm was given to his wife for life, to 
| his son for life, with remainder to his grandson 
! in fee. The wife died in the lifetime of the 
| -testator. Under a codicil the son and two of 
! his sisters were to take equal shares, and he 
| directed that “if the minerals under the devised 
| property ” were worked, then the proceeds were 
' to go in a certain way. 

; Held— that there was no present gift at all, 
! but an attempted future gift of money which 
i would arise if somebody— namely, the owner of 
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the estate for the time being or the absolute ' 
owner— worked the minerals ; that there was no j 
gift of minerals ; that it was a pure creation of ; 
an estate in the land to take effect at a future ' 
time beyond the period of perpetuities ; and that . 
the gift was void. 

Thomas r. Thomas, (1902) 37 L. T. .is C. A. 

16. Loyal Contingent Roma) itdor — LifcTcna /its 

(j]ft after la nt Sarriror to at 'lass. ascertainable 

within duo limits, a* Life Tenants— Fstafe Tail to 
last Survivor of Class.] -The rule against 
perpetuities applies to legal contingent remain- 
ders as well as to equitable limitations. 

her will the testatrix devised her real 
estate to trustees and their heirs upon trust to 
divide the rents and profits in each year into 
three equal parts, and pay the same to her three 
children and the survivors or survivor of them 
during their lives and the life of the survivor, 
l * and'from and immediately after the decease of 
the longest liver of my said three children ’ 
(naming them), “ I direct my said trustees for 
the time being . . .to pay ami divide the paid 
rents and profits of the said iann halt-yearly 
into ami equally amongst all such ol the 
children born in my lifetime, or within twenty- 
one years after my death, of" her said three 
children “ who shall be living on the Lady l>ay 
or Michaelmas Day preceding such payment 
and division. Ami after the death of all such 
children of” her said three children, “except 
one, I devise my said farm and nil my said real 
estate to such surviving child and the? heirs of 
his or her body in tail, with remainder to the 
right heir of” a named person. 

Held — that the rule against perpetuities 
applies to legal contingent remainders, and that 
the limitation in tail was void for remoteness. 

Lv UK ASHFORTH’S TRUSTS, ASHKoRTf! V. 

[Sibley, [19<)5] 1 Ch. .13.1 ; 74 L. -i. <’h. 361 ; 

53 M r . 11. 328 ; 92 lu T. .134 ; 21 T. L. K. 329 

Fanvell. J. 

17, Lim itations void for J tomato ness — Applica- 
tion of Doctrine of Cy-ptvs. ] — A testator devised 
freeholds to F. (J. for lift*, then to the issue oi 
F. G. upon various limitations which were void 
for remoteness, and finally to F. G. in fee. F. G. 
died a bachelor. The limitations to the issue of 
V. G. left out his sons’ sons’ daughters. 

Held — that the doctrine of op-pros does not 
apply when simple estates tail cannot be framed 
to exclude and include the classes of persons 
designated by the testator for exclusion and 
inclusion. To attain this result contingent 
limitations are not to be introduced in the course 
of the estates tail. Dictum , that the doctrine of 
a/ -pres may be invoked on behalf of an ultimate 
remainder. 

Doctrine of ey-pris discussed. 

Atony penny v. Deri n y ((1852) 2 De G. JM. & G. 
145— Ld. St.' Leonards) followed. 

Decision of Far well, J., 53 W. K. 31)4 : 92 L. T. 
452, affirmed. 

In he Mortimer, Gray r. Gray, [1905] 2 Oh. 
[502 ; 74 L. J. Oh, 745 j 93 L. T. 459—0. A. 


18. J landed Women — Dost win! upon Antic i- 
pation— Severance of Class. ] — A testator directed 
his trustees to stand possessed ofaj^l invest, a cer- 
tain sum and pay the ineoniu^o his daughter 
S. S. half-yearly during her life, and “after her 
death upon trust for such child or children of the 
said S. S., or such child or children of a son or 
daughter of the said S. »S. who shall die before 
her as shall if a son attain the age of twenty-one 
years or if a daughter attain that age or marry 
1 . . , and as to the share or shares of any girl or 
; girls for her or their separate use wit limit power 
| of disposing of the income or capital thereof 
■ otherwise than by will.” t* 0 * • 

i The testator died in 1871, and S. S. died in 
| 1906, leaving two married daughters, both bom 
j before 1871. 

Held — that the restraint upon anticipation 
j was “severable,” and bound the shares of these 
: two daughters, since they were born in the 
testator’s lifetime. 

Herbert v. Webster ((1880) 1.1 Ch. D. 610 ; 49 
L. J. Oh. 620) and In re Ferneleifs Trusts 
i([1902| 1 Oh. 543: 71 I,. ,J. Oh. 422'; 83 L. T. 

; 4 1 3 ; 50 W. R. 3)6 — Fatly. .1., see Wills, 302) 

; followed. 

; In re Ridley ((1879) 11 Oh. D. 64.1 ; 48 L. J. 

! Oh. 563) not ‘followed. 

! In re Russell ([1395] 2 Oh. 698 ; 61 L. J. Oh. 

1 891 ; 73 L. T. 195 ; 1 1 W. K. 10(1— C. A.) applied. 

In re Game, Game r. Tenant, [19071 1 Oh. 

[276; 76 L. 0. Oh. 168; 96 L. T. J45-- 

Warrington, J. 

19. Droriao for Jtede nipt ion of Rent -eh a rye -- 
Rent-eharye . — Charyed on Leaseholds — Terms of 
Fire /hundred Tears — Drorisofor Jtedem ption at 
Fi.eed Jb'iee -Remoteness, j granted a#rertt- 
cluirge of £30 a year, for a term of five hundred 
years, to trustees upon certain trusts, and charged 
the same on leasehold premises, with a proviso 
that it should be lawful for the grantor, his exe- 
cutors, administrators, or assigns, at any time 
during the five hundred years, to purchase or 
redeem the rent-charge at the price of d£3i>0. 

Held — that the proviso of redemption did not 
infringe the rule against perpetuities, and was 
not void for remoteness. 

1 Switzer r. Uocheord, r 1906 j 1 Ir. U. 399— 

l MM. 

j 20. Dower of Appointment — Remoteness ~— 

; Special Dower of Appointment — Krereise-- Rule 
[against Derpetuities. | — A. left property in trust 
; for his widow for life, and after her death in 
j trust for his brother (h ?. and his present and 
: future issue as the widow should appoint. 

1 The widow appointed the property to t T. 
i for life, and then for all his children who if 
> born in her lifetime had attained or should 
j attain twenty-five, or if born after her death 
j should attain twenty-one. 

| 0. T. had nine children all born in A/s life- 

; time, and who all attained twenty-five before 
' the widow died. 

| Held— that upon the appointment taking 
I effect it was certain that within the proper limit 
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not only woulcfcsB persons to take Be ascertained, 
but their shares wbuld be' vested and fixed ; and 
that . therefore the appointment was valid* 

In re Thompson, Thompson ?*. Thompson, 
[1906] 2 Ch. 199 ; 75 L. J. Oh. 599 ; 51 W. R. 

613 ; 95 L. T. 97 — Joyce, J. 

21. Special Power — Exercise by Will.] — H. 
was entitled under his marriage settlement to a 
life interest in lands with a power of appointment 
to ch%J^or children after his death. By his will 
*in 1896 lie appointed all s # uch lands to one 
daughter upon her attaining twenty-five : he 
died in 1901, when the daughter in question was 
fifteen. 

Held — that the appointment was not void for 
remoteness, as the daughter must attain twenty- 
five within twenty-one years of H.’s death. 

Von Brockdorff v. Malcolm ((1885) 30 Ch. D. 
172 ; 55 L, J. Ch. 121 ; 33 W. E. 931 ; 53 L. T. 
263 — Pearson, J.) followed. 

In re Hallinan’s Trusts, [1901] 1 Ir. E. 152 

[_ c. A. 


PERSONAL PROPERTY. 

For Sale, see Limitation of Action, No. 7. 

1. Equitable Assignment of Be versionary 
Interest — Notice to Trustees in Existence — Notice 
to New Trustee — Priority .’] — He who gives notice 
has a better equitable right than a prior incum- 
brancer who has given no notice, for any other 
decision would facilitate fraud by the cestui que 
trust, & nd cause loss to those who might have 
used every precaution that was possible to ascer- 
tain, before parting with their money, that 
the title they were taking was a valid one, and 
who might have done everything they could to 
rentier that title secure. 

An assignee of an equitable reversionary 
interest in personalty who has given notice to all 
the trustees in existence at the time of his assign- 
ment is not bound to give notice to every new 
trustee, and is entitled to priority over a subse- 
quent assignee — without notice of the prior 
assignment-— who has taken his assignment after 
the death or retirement of all the original trus- 
tees, and given notice to the new trustees. 

Tun son v. Ramsbottom ((1837) 2 Keen, 35) and 
In re Hall, Nolan v. O'Brien ((1880) 7 L. E. Ir. 
180) distinguished. 

In re Wasd ale, Brittin v. Partridge, 

[1899] 1 Oh. 163 ; 68 L. J. Ch. 117; 17 

W. E. 169 ; 79 L. T. 520 ; 15 T. L. E. 97— 

Stirling, J. 

2- Equitable Assignment of Reversionary 
Interest in Emils in Court by cestui que trust— 
Subsequent Assignment by her legal Personal 
Representative — Stop Order .] — A Jewess, who 
was entitled upon the death of her mother to 
share in £10,000, married a Jew in Morocco and 
signed a marriage contract or u ketoobah” 
After her death her husband, as administrator, 
assigned her reversionary interest, and the 

B.D, — VOL. II. 


assignees obtained a stop order on the fun d 
which had been paid into Court at a date prior 
to her marriage, and on which no other stop 
order had been placed. 

Held — that, even assuming the “ketoobah” 
to operate as a good equitable assignment of the 
wife’s reversionary interest in favour of children 
of the marriage, yet the assignees obtained 
priority by their stop order. 

In re Freshfield’s Twists ((1879) 11 Ch. D. 198 ; 
27 W. E. 375 ; 10 L. T. 57) followed. 

Decision of Byrne, J. reversed on a new 
point.. 

Montefiore v. Guedalla, [1903] 2 Ch. 26 ; 

[72 L. J. Ch. 142 ; 88 L. T. 196 ; 19 T. L. E. . 

390— C. A. 
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the plaintiffs, owners of certain trust property 
at Dartmouth, for the purpose of establishing as 
against the Lords Commissioners of the Ad- 
miralty and the Director-General of Naval 
Works, that they were not entitled to enter upon, 
or take possession of, or to acquire by way of 
compulsory purchase, the land of the plaintiffs, 
for the purpose of establishing there a training 
college for cadets, and the statement of claim 
containing allegation* of certain acts of trespass 
by the defendants, their servants and agents, 
for which damages and an injunction were 
claimed, the defendants made the preliminary 
submission that the Court had no jurisdiction to 
’entertain the action for tort brought against 
them iu their official capacity. The plaintiffs 
had also taken out a summons to ameud the 
action by suing the defendants in their individual 
as well as in their official capacity, and by 
adding the names of two marines and a civil 
engineer, who had committed the alleged tres- 
pass, as co-defendants. 

Held — that without prejudicing any just 
claims of the plaintiffs, the action was mis- 
conceived and would not lie, and that no leave 
to amend should be given to the plaintiffs, as 
it would he changing one action into another of 
a substantially different character. 

Kali*; Kill r. Goschkn, [ISSIR J 1 Ch. 73; <17 

[L. J. tli. 53 ; 77 L. T. -1 23 ; 14 T. U it. 33 ; 

•10 \V. 11. 30 — Homer, J. 

2 . Counter- Cl a hn in Repl if— Judicature .Art, 
3873 (30 & 37 Viet. r. 00), ,v. 21, .suh-n. 3, 7— 
It. S. V Onk 13, r. 3 ; OrtL 21, rr. 10-17.']— 
The plaintiffs claimed for a balance of money 
due to them for work done for and materials 
supplied to the defendants. The defendants 
admitted that something was due, and they 
counter-claimed on an agreement made by them 
with Koberfc Kenton Gibbs, who carried on the 
business before the defendants, and they set up 
a claim for damages for breach of the agree- 
ment. The plaintiffs denied that they ever came 
within the obligations and rights arising under 
the contract, and they further said in effect, that 
if the contract was found to be binding on them 
they had a counter-claim for unliquidated 
damages against the defendants arising out of 
the contract, and that, to the extent of the 
damages that they would recover they were 
entitled to set them off against anything the 
defendants might recover under their counter- 
claim. Upon an application to strike out the 
counter-claim iu the reply : — 

Held — that looking at the wide language of 
sub-sect. 3, sect. 24 of the Judicature Act, 1873, 
and sub-sect. 7 of the same section, it was 
impossible to say that a matter upon which, if 
well founded, the plaintiff was clearly entitled 
to relief as against the defendant’s counter-claim 
was not within the words and the spirit of the 
enactment, or to hold that such a matter was 
not properly brought forward at the only stage 
and in the only manner in which it could be 
raised, and that it would be unjust to the plain- 
tiffs to make them set up as a claim that which 


they only wanted as a defence and a shield to 
the defendant’s counter-claim. ^ 

Take v. Antfmcs 8 %' B. D. 428 ; 51 

I,. J. Q. B. 2, HI ; 30 W. 11. C.V.I— Div. Ut.) 
approved. 

Kenton, G i ms & Co., Ld. r. Neville & Co , 
[1300] 2 Q. K. 181 ; 33 L. J. Q. 13. 7)14 ; 48 
AV. lb 532 ; 82 L. T. 443—0. A. 

3. Delia nee on Judgment hi/ Con mutt again.st 
.hunt ('out motor — Co-defendant a — Effect an 
regard* .Proceeding againnf the Other.]— Where 

, [wo joint contractors are sued in the sffmeaction 1 
; for the same debt, a judgment, recovered by 
: consent, against one is a bar to the plaintiff pro- 
I cowling against the other for the same cause of 
| action in the same way as if separate actions 
| had been brought against the two. A defendant 
i who relics on such a judgment as a bar ought to 
; state in his pleadings that he does so. 

■ McLeod r. row MIL f 1 S 3 S : 2 ( Ti. 235 ; 37 L. d. 

; [Ch. 551; 73 L. T. i»7: 17 W. lb 74— 

Lyme, J. 

4. Statuforj/ Jhuver.s — Compennation — Damage 
I sustained hg reuuoit or in eon. segue nee of .such 

Poteen — Negligence — Durden of Proof — Tele- 
'graph Art, 1833 (23 cV 27 Viet. o.’ll2), .w. 3. 7 — 

| Telegraph Art , 1838 (31 A 32 Viet, c, 1 10), ,v. 2.]— 

1 A public body was empowered by statute to 
- carry out certain works, and in the same statute 
, there was a provision for the. payment of com- 
pensation to any person sustainin'; damages by 
I reason or in consequence of the exercise of such 
| power. 

i To a claim for compensation the public hotly 
; pleaded that the damage was due to its eon- 
i tractors’ negligence : and that therefore acclaim 
. for compensation was not the proper remedy. 

j See Drier leg Hill Loral Hoard v. Pea nail 
j (.(1884) A. O. 535; per Ld. FitzGerald) -H. L. 

j Held— that, the onus was on the public body 
t.o prove such negligence. 

St. Tamers and Fall Mall Hlhotiuc Light 
[Co., Ll>. r. Hex, (1301) 73 L. ,J. K. It. 518; 
38 d. P. 288 ; 30 L, T. 314- Harwell, J. 

5. Eight to Begin. — Proceeding .v in lieu of 
Demurrer — It. S. (\, 1883, Ot d. 25. r. 2. ]— The 
party who raises the objections in proceedings in 
lieu of demurrer begins. 

Stevens r. Oho\vn, Stevens r. Clark, 
[1301] 1 (Ui. 834 ; 70 L. ,T. Ch. 571 ; 35 J. p. 
470 ; 43 W. it. 430 ; .84 L. T. 733 : 17T. L. XL 
313— Farwell, ,1. 

6. Writ of Simmon# — Jndonemenf — Sujli- 
eiene g of Address ,'] — The plaintiffs, who in fact 
represented the Honorable Society of the Middle 
Temple, sued in their own names to recover 
possession of a set of chambers in the Temple. 
The address of the plaintiffs was given in the 
indorsement on the writ as " The Treasury, 
Middle Temple Lane, in the (Iffy of London.” * 

Held — that this was sufficient. 

Hawkins r. Black, (1838) 14 T, L. lb 338— 

[ Div. Ct. 
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II. STRIKING ‘OUT* PLEADINGS. 

7, Aluse ojT*$tycess of Court — Frivolous and 
Vexatious Defence -■ Admissions %n Correspon- 
dence— Judgment for Plaintiff— It. S. C., 1883, 
Ord. 25, r. i ; Qrd. 32, r. 6.] — In an action for 
specific performance of an agreement to purchase 
leasehold property, the Court, upon the plead- 
ings and correspondence, having come to the 
conclusion that the defence was a dishonest one, 
and put in for the purpose of gaining time, 
ordered it to be struck out under Ord. 25, 
r. 4,° t\nd gave immediate judgment for the 

* plaintiffs. * 

Mackellar v. Hornsey, (1901) 49 W. R. 301— 

[Buckley, J. 

8. Abase of Process of Court — Indorsement on 
TFWri] — Where several claims in the indorsement 
on a writ are an abuse of the Court’s process, 
the better course is to strike out not only 
those claims, but the whole writ, leaving the 
plaintiff to take such further steps as he may 
be advised. 

The testator, who owned estates in Scotland, 
left the residue of his property to certain persons 
other than the plaintiff, his daughter. The 
plaintiff took proceedings in the Court in Scot- 
land for a declaration that the testator was a 
domiciled Scotsman, and claiming legitim. The 
Courts decided that the testator was a domiciled 
Englishman, aud the plaintiff appealed to the 
House of Lords, which appeal was pending. The 
testator in his lifetime had granted a lease of 
one of the estates, with a house on it, in Scot- 
land to the plaintiff at a .nominal rent, and at 
the expiration of the lease she claimed from him 
repayment of the stuns spent by her on per- 
manent improvements, and this claim was 
pending at his death. The trustees of the testa- 
tor’s will agreed to sell another of the estates in 
Scotland. The plaintiff thereupon issued a writ 
in the Chancery Division in England against the 
trustees of the testator’s will, claiming adminis- 
tration of the testator’s real and personal estate, 
and in paragraphs 2 and 3 a declaration that 
until her claim for legitim- was satisfied the 
defendants were not entitled to sell any of the 
real or personal assets of the testator, and an 
injunction : and in paragraphs 4 and 5 a declara- 
tion that she was entitled to a lien on the Scotch 
estates of the testator for the moneys spent on 
permanent improvements, and an injunction to 
prevent the defendants from selling the estates ; 
and the plaintiff registered the action as a Its 
pendens. The defendants applied to strike out 
paragraphs 2 to 5, and to vacate the registration 
of the action as a Us pendens. 

Held — that as the claim to legitim , even if it 
might ultimately be supported as against the 
personal estate, could not be maintained as 
against the real estate; and as the claim to a 
lien for improvements could only, if at all, 
justify the claim to a lien on the particular 
estate, and as the claims were deliberately put 
forward in the form in which they were, the 
writ must be struck out altogether as being an 
abuse of the process of the Court. 


Decision of Kekewich; J. (93 L. T. 297 ; 21 
T. L. R. 752) affirmed with variation. 

The Marchioness op Huntly v. Gaskell. 

[1905] 2 Ch. 656 ; 75 L. J. Ch. 66 ; 93 L. T 
785 ; 22 T. L. R. 20— C. A, 

9. Affida v it in Support of Ap pi teat ion — Ad m is - 
sibility — R. S. C., Ord. 25, r. 4.] — In an action 
by shareholders the defendants applied under 
the inherent jurisdiction of the Court to strike 
out the statement of claim as showing no cause 
of action, and tendered an affidavit in support 
showing that the company had ceased to exist. 

Held — that the affidavit was admissible. 

Vinson v. Prior Fibres Consolidated, Ld. . 

[(1907) 51 Sol. Jo. 81— Kekewich, J 

10. Defendant not Party to Agreement , but 
haring Notice of it — Agreement giving Plaintij} 
sole Right to Sell Patented Article — Claim for 
Declaration — Case jit for Argument .] — A plain- 
tiff by agreement with A. &c B. had the sole right 
to sell and advertise one of their patented 
articles. He alleged that A. and B. were allow- 
ing the S. Co. to sell and advertise these articles, 
and he brought an action against them all for a 
declaration and injunction. 

The S. Co. applied to strike out the claim 
against them on the ground that they were not 
parties to the agreement. 

Held — that, as the plaintiff had alleged that 
they had notice of the agreement, there was 
clearly a case to be argued, and the application 
must be dismissed with “ costs in any event.” 

Hodgson v. Speedwell, &c., Co., Ld. and 

[Others, (1903) 20 R. P. C. 559— Farwell, J 

11. “ Frivolous and Vexatious'' 1 — R. S. C n 
Ord. 25, r. 4.] — For an application to strike 
out a statement of claim as frivolous and vexa- 
tious to succeed, the statement must be 44 worse 
than demurrable” : there must be nothing to 
argue. 

Roberts r. Charing Cross, Euston and 

[Hampstead Ry. Co., (1903) 87 L. T. 732 ; 19 
T. L. R. 160— Farwell J. 

12. Gaming Transactions — Disclosing no 
reasonable Cause of Action.] — In an action to 
recover a sum of money the defendant, before 
putting in a statement of defence, applied to 
strike out the statement of claim endorsed on 
the writ as disclosing no reasonable cause of 
action, and to dismiss the action as being 
frivolous and vexatious, and made an affidavit 
that the claim was in respect of bets maclei 
between him and the plaintiff. The plaintiff 
admitted that the transactions were gaming 
transactions. 

Held— that the action, being one which was ! 
forbidden by the Gaming Acts, ought not to be 
allowed to proceed. 

Kershaw v. Sievier, (1905) 21 T, L, It. 40 — 

[C. A. 

13. 44 Interlocutory Matter or Thing" — Appli- 
cation by Defendant for further Directions to 

39—2 
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Striking* out Pleadings — Continued . 

Strike ovt Statement of Claim an Fri colons add 
T orations — Jurisdiction — It. S. C., Ord. 30. 
rr. 1, 2, ‘1,0.]— The plaintiff applied to discharge 
an order made in chambers dismissing his action 
as frivolous and vexatious. The question was 
raised as to the jurisdiction of the Cmut to make 
an order upon the application of the defendant, 
on notice under rule 5 of Ord. 30 tor subsequent 
directions under the summons tor directions. 

Held — that as there were no merits, and no 
substance in the plaintiff’s case beyond this 
application, and finding as the Court did that 
there was a well-established practice in both 
„ Divisions under which orders similar to the 
present had been made upon an application for 
further directions under the summons for direc- 
tions, the application failed. 

Peppeiiell t\ Hinn, [HK>2] 1 Cli. *177; 71 h. J. 

[Ch. 2S2 ; 50 W, U. 491 — Byrne, d. 

14, Judgment obtained by Fraud — -Art ion to 
set a ride. Judgment by Default— Payment 'into 
Court of amount of Judgment — Malicious Dank - 
mptcy F> acceding— Special Damage — It. S. (1, 
1883, Ord. 25, A 4, and Ord, 27, r. 15.J-- 
Notwithstanding the provisions of Ord. 27, 
r. 15, which provide a short method of setting 
aside a judgment by default, an action to 
set aside such a judgment on the ground of 
fraud is still, subject to the discretion of the 
Court as to costs, maintainable without leave. 
The Court will not, therefore, strike out as 
frivolous the statement of claim in an action 
for that purpose, though it may order the 
plaintiff to pay into Court the amount of the 
judgment impeached. Nor will the Court strike 
out as frivolous a statement of claim in an action 
for damages in respect of bankruptcy proceedings 
maliciously taken, on the ground that It does not 
contain an allegation that the plaintiff hns 
sustained special damage, 

■Wyatt r. Talmkb, f 181)1)] 2 q. B. 10(1 ? 08 L. J, 

[Q. B. 7011; 47 W. II. 541); 80 L, T. 639- ~ 

C. A, 

15. Letters admitting Liability — Defence deny- 
ing Liability.'} — A foreigner, residing abroad, 
commenced an action for damages for negligence 
against a railway company, and was ordered to 
(and did) give security for costs. The defendants 
delivered a defence denying liability and paid 
money into Court. With such defence t heir soli- 
citor delivered a letter saying that the denial of 
liability was a technical plea r that the company 
undertook not to contest liability, but merely 
pleaded the denial in order that the money might 
be retained in Court unless taken out on .full 
satisfaction. 

Held — that the defence was a sham one and 
an abuse of the Courts process, and must be 
struck out. 

Bmmingion v. $ Wole* ([18117] 2 Ch. 1 ; 00 
X* J. Ch. 526 ; 70 L. T. 007; 46 W. R. 580— 
C. A.) applied. 

Ceitchkll v. London and South Westekn 

[Ry. Co., [1007] 1 K. B. 8150 ; 70 L. J. K. B. j 
422 ; 06 L 1\ 003— C. A. I 


16. Motion to strike out tfefence — Motion for 
Judgment in default of Defeiice — Jginder of 
Motions — ()r<l { 27, /*. 11 — (&fu 31, r. 21.] — 
Where a plaintiff moves, under Orel. 31, r. 21, 
to have a defendant’s defence struck out for 
non-compliance with an older to answer interro- 
gatories, there is no objection to his joining with 
such motion a motion for judgment as upon his 
statement of claim in default of defence, but 
such motion for judgment must be set down, and 
two separate orders should be made. 

Salomon c. Hole, (11)05) 53 W. R. £88 — 

[WiuTin&tuii, J.* 

17. lleasonnble Cause of Action — Agreement 
not to he performed' within a Year — Statute of 
Frauds (23 Car. 2, e. 3), s. 4 — Ord. 25, r. 4.] — 
The plaintiff sued for breach of an oral agree- 
ment which, as appeared upon the statement of 
claim, was one not to be performed within one 
year from the working thereof, there being no 
allegation of any memorandum or note thereof 
in writing within sect. 4 of the Statute of Frauds. 
The defendant applied, under Ord, 25, r. 4,, to 
strike out the statement of claim, on the 
ground that it disclosed no reasonable cause of 
action. 

Held— that the statement of claim disclosed 
a cause of action, sect. 4 of the Statute of Frauds 
being merely a provision as to evidence, which 
the defendant might or might not set up in his 
defence. 

Fkashu r. Tape, (113)4) 91 L. T.340 ; 20 T. L, li. 

[71)8 —0. A. 

III. RAISING POINTS OP LAW. 

18. Principle on which Court acts — Striking 
out or raising Point of Law — Ord. 25. rr. 2, 4.] 
— Ord. 25 abolish e< l demurrers and substituted a 
more summary process forgetting rid of pleadings 
which show no reasonable cause of action or 
defence. Two courses are open to a defendant 
who wishes to raise the question whether, 
assuming a statement iff claim to in? proved, it 
entitles the plaintiff to relief: (1) To raise the 
question of law us required by Uni. 25, r* 2, 
appropriate to cases directing argument and 
careful consideration ; (2) To apply to strike 
out the statement of claim under Ord* 25, r, 4, 
a more summary procedure only appropriate to 
cases which arc plain and obvious, so that any 
master or judge can say at once that the state- 
ment of claim as it stands is insufficient, even if 
proved, to entitle the plaintiff to what he asks. 

Hukbuck & Bonb t \ Wilkinson, Hkywood 

[AND OLAltK, [1899] 1 Q, R. 86 ; 68 

‘ L. J. Q, B. 34 ; 70 JL T* 420 ; 15 T . U It* 

21) — 0. A* 

19. Principle on which Court, acts- -Striking 
ovt or raising Point of June — 11. S. (1, Ord ♦ 25, 
rr. 2, 4.]— Ord. 25 abolished demurrers and sub- 
stituted a. more summary process for getting rid 
of pleadings which show no reasonable cause of 
action or defence. Two courses are open to a. 
defendant who wishes to mine the question 
whether, assuming a statement of claim to bo 
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HaisiAg Points of Law— Continued. 

proved, it entitles the ‘plaintiff to relief : (1) To 
raise thq ques£Jon of law as required by Ord. 25, 
r. 2, appropriate. to cases requiring argument 
and careful consideration ; (2) To apply to strike 
out the statement of claim under Ord. 25, r. 4, a 
more summary procedure only appropriate to 
cases which are plain and obvious, so that any 
master or judge can say at once that the state- 
ment of claim as it stands is insufficient, even if 
proved to entitle the plaintiff to what he asks. 
In dealing with these applications the statement 
of claim must not be construed so strictly as 
tmdkr&he old procedure by demurrer. 

Ilubbuelt 4* Sons v. Wilkinson. Heywood, and 
Clark ( [1899] 1 Q. B. 8G ; 68 L. J. Qi B. 34 : 79 
L. T. 429 ; 15 T. L. R. 29— C. A., suprci) 
principle acted on. 

Worthington & Co., Ld. v. Belton and 
[Others, (1902) 18 T. L. E. 438— C. A. 

IV. DEFAULT OF DEFENCE. 

20 . Motion for Judgment — Delivery of 
Minutes— 11. S . Cl, Ord. 27, r. 11.] — On motion 
for judgment in default of appearance, a copy of 
the minutes of the proposed judgment must be 
delivered, or the notice of motion must show its 
exact terms. 

Chapman v. Brooice, [1902] 46 Sol. Jo. 215 — 

[Byrne, J. 

21 . Motion for Judgment — Statement of Claim 
dispensed with in order to enable Defendant, to 
Plead— B. S . C., Ord. 20, r. 1 ; Ord. 27, r. 11 ; 
Ord. 30.]— In an action for money lent the 
plaintiff claimed principal and interest by 
specially endorsed writ, and in the alternative 
chained an order that the defendant complete 
his security. The master on summons for 
directions ordered that no further statement of 
-claim he delivered, but directed the defendant to 
deliver his defence within a certain time. On 
failure to deliver defence, the plaintiff moved 
for judgment. 

Held— that the application must be refused, 
the statement of claim having been dispensed 
with for the purpose of enabling the defendant 
to plead and not to enable the plaintiff to move 
for judgment in default of defence. 

Held, further, that the writ might be 
amended by striking out the claim for alternative 
relief. Leave granted to re-serve the notice of 
motion, 

Milbank r. Francis, [1901] W. N.91; ill 

rii. T. Jo, 9 ; 45 Sol. Jo. 466 j 36 L, J. N. C. 

239 — By me, J. 


Held — that the plaintiff entitled to judg- 
ment, the order not to be drawn up for ten days, 
and if the defendant delivered a defence within 
Seven days, the action to proceed. The defendant 
should have applied for dismissal of the action 
on the ground that no summons for directions 
had been taken out as required by Ord. 30, or 
have applied to have the notice of motion struck 
out as irregular 

Held, also, that rule 11 of Ord. 27, was over- 
looked by the Eule Committee when they framed 
Ord. 30. 

Kemp v . Colman, (1899) 80 L. T. 54— Div. Ct. 

23 . Statement of Claim Filed — Writ subse- 
quently Amended — Necessity for Defiling State- 
ment of Claim — D. S. C., Ord. 20, r. 4.] — The* 
endorsement on the writ in an action to restrain 
breaches of restrictive covenants erroneously- 
described the crucial indenture as dated in 1891, 
instead of 1901. The defendant being served, 
and not appearing, a statement of claim was 
filed ; in it the indenture was correctly de- 
scribed. 

Subsequently the writ was amended by sub- 
stituting 1901 for 1891 in the endorsement, and 
the writ, as amended, together with a copy of 
the filed statement of claim, was personally- 
served on the defendant. 

Held— that in consequence of the amendment 
of the writ, it was necessary for the plaintiff to 
file another statement of claim before moving 
for judgment in default of appearance. 

Southall Development Syndicate, Ld. x \ 

[Dunsdon, (1907) 96 L. T. 109— Kekewich, J. 

V. PARTICULARS. 

24 . Affidavit of Documents — Privilege — - 
D. S. a, Ord. 19, rr. 6, 7 ; Ord . 31, rr. 15, 
19a (2),] — The plaintiff claimed an estate to 
which the defendants said she was not entitled, 
and they were. They said in their defence that 
some mortgagees, whose mortgage was created in 
1883, and was in no way disputed, had, in the 
valid exercise of their statutory power of sale, 
sold and conveyed the estate to the first 
defendant. The plaintiff wanted particulars of 
that transaction. 

Held— that the defendants ought not to be 
allowed to maintain such a plea without giving 
particulars. As the authorities stand, privilege 
can be claimed for a number of deeds which are 
simply described as a bundle of documents. The 
Court has been a little lax in opening the door 
to defendants to obtain protection for documents 
for which, if they described them properly, they 
might not be entitled to protection. 


22. No General Summons for Directions — No 
Defence— Judgment in Default — Irregularities 
—Ord. 27, r.'ll ; Ord. 30, rr. 1 (b), 8.]— The 
plaintiff delivered a statement of claim for an 
injunction without taking out a general summons 
for directions under Ord. 30, r. 1. The defendant, 
who had appeared, failed to deliver a defence 
within the limited time. The plaintiff moved 
for judgment in default of defence under 
Ord. 27, r. 11. 


Decision of Kekewich, J. reversed. 

^MiLBANK r. Milbank, [1900] 1 Ch. 376 ; 69 
[L. J. Ch. 287 ; 82 L. T. 63— C. A, 

25. Claim to Ownership — Old Deed referred 
to — Intermediate. Title not set out — Embarrassing 
It. S. C. Ord. 19, rr. 4, 21.]— The plaintiffs, 
admittedly owners of a mill, and entitled to 
some rights over a watercourse to it, claimed to 
be owners in fee of the watercourse. 
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They alleged that by a lease and release of 
1805 the mill and watercourse were gran tec i to 
their “ predecessor in title/’ and that the water- 
course had ever since belonged to the mill. 

Held — that their statement of claim was not 
embarrassing, and that for the present no 
further particulars need be delivered. 

Pledge & Sons v, Pomfhet, (11)05)74 L. J.C’h. 

[357 ; 1)2 L. T, 550 — Joyce, J. 

26* Contributory j\ r c<jl iycnee — Inevitable 
Accident.] — In* an action for damages for 
negligence, the defendants pleaded in general 
terms inevitable accident and contributory 
^negligence. 

Help — that they must give particulars, 

Martin v. M’Taugart, [1900] 2 Jr. U. 120- 

[K. n. Uiv. 

27. Li hr I -Fair ('eminent Pfl'eet of PI m.] - 
The plaint iiV advertised in a newspaper for a 
partner with £250 to complete the promol ion of 
a colliery syndicate, and in answer to an appli- | The defendants pleaded that the loss was\lue to 
cant he sent him certain documents relating to j an earthquake, and relied upon a condition in 
the matter, which the applicant, forwarded to the policy that it should not cover loss or 
the defendants, the proprietors of a linnncial j damage by tire occasioned by earthquake. They 
newspaper. The defendants in an article pur- 1 asked that the plaintiffs should give particulars 
ported to summarise the contents ol’ the dueu- j as to the cause of the tire. 

j Held— that such information ought to be 
! obtained, if at all, by interrogatories and not by 
I particulars. 

j Young & Co., Li>. i\ Xohtii Hitman and 
I [MERCANTILE INSURANCE Co., (1907) 24 
! T. L. It. 711 -0. A, 


29. Plea of Lost Grant — Date of Grant ,] — 
To a claim for damages for trespass the defen- 
dants pleaded a lost, grant by the plaintiff’s pre- 
decessors m title, and a similar fjKTnt nufde with 
the concurmi!e of the freeholders and 
holders of the manor. 

It appeared that by a 3’elcase in 1775 the 
loans in quo had been assured to the plaintiff’s 
predecessors in trust, for such freeholders and 
copy holi levs, and that in 1778 a statute had 
been passed for the appointment of trustees. 

Held — that the defendants must state 
whether they alleged the grants to have been 
made before 1775, between that year aw>lY78, 
or subsequently. r 

Hernl if v. Stephenson ((1808) 10 Hast,, 55) not 
folio wet U 

PALMER r, GuADAGNI. I 190f>] 2 Oil. 494 ; 75 
[L. ,1, Oh, 721 ; 95 U T. 258— JBndy, 


J. 


30. Proper Subject Matter for J nterroyatorie s 
— C Iain i on Dire his tiro nee Poliei/- Jhfener of 
Earthquake— Pari iru/ars of Cause of Pi re .] — 
The plaintiffs sued upon a tire insurance policy. 


incuts and commented upon them. In an ad ion 
by the plaintiff for libel, the defendants pleaded 
that in so far as the words complained of con- 
sisted of statements of fad they were in fheii 
natural and ordinary signification true in sub- 
stance and in fact, and in so far as (hey 
consisted of comment they were fair and bond 

fide comment upon a mutter of public interest” ; . TT . , . . ,, , T , 

and they gave particulars which stated that the j 31 ; 1 nh '"l' n MatementH in ( ompamj s Pro- 
statements of fact in the words complained of I Reasonable (around to be Ur i c 

were true statements of matters appearing in (he j *\ tl ^ tr / ts 

documents, ami that the comments were fair j ° J( " ** 

comments upon the Haiti facts and upon the ! {*• }%' 0.J— Where m an action 

plaintiff’s public invitation for money. The 1 ) >rtm ^ } t by holders oi mortgage* debentures 
plaintiff applied for further ami better particulars ! lasiu ‘‘* **¥ a . Y m! i } ‘' u, y against 
ns to whether the defendants alleged that any 


of the statements made in the documents were 
untrue, and, if so, which of them. The master ■ 
and judge made an order for “ further and lad ter , 
particulars of justification.* 1 

Held that the pica was not a plea of justifi- 1 
cation, blit was only a plea of fair comment, and \ 
that the plaintiff was not entitled to the par- 
ticulars asked for. | 

Diu by r. “Financial News/’ bn., [1900] 2* 
[K, B, 502 ; 70 L. J. K. 15. 321 ; 90 L. T, 172 ; 

23 T. L. It. 117- A. 


directors of a 

company, claiming compensation under the 
HiieotorT i/iability Act, 1890, in respect of 
alleged untrue statements contained in the pro- 
spectus of the company on the faith of which 
the plaintiffs had applied for their debentures, 
the doiendaiils plead that they believed the 
statements in the prospect m* to be true, and had 
reasonable grounds for such belief, the defen- 
dants ought to be ordered to give particulars of 
the grounds of their belief, 

Alman r. Ol’HEUT, [ lllill | 2 K. 15. 570; 70 
(b. J. K. 15. 745 ; S4 J,.‘T. 828; 17 T. I/. II, 
02D ; 8 Munson, 310—0. A. 


28. Libel imputing 1 n solve noy to Dunk — Run j 
mi Rank — Liquidation ,] — The plaintiffs were ! pipnnp 
ordered to give particulars of the branches on 1 
which the run was made, and the period of the | 
continuance of the run, but. not particulars as to ! 
whether the run was made by depositors or } 
ordinary customers, nor as to the quantum oft 
damages claimed and how it was made. ! 

London and Northern Hank, Ld. r. George * 

[Newness, Lp., (Kiuu) 10 T. L. It, 438— -0. A. 


See Pawnbrokers and Pledges. 
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See Game. 
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POLICE. 

See Criminal Law ; Local Govern- 
ment ; Magistrates ; Metropo- 
lis ; Trover, 4. 


POLLUTION OF RIVERS. 

Sen Nuisances ; Waters and Water- 
courses. 
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(i.) Recovery of Relief . 1235 
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HI. Overseers 1239 

IV. Settlement and Removal. 

(a) Derivative Settlement . . 1239 

00 Divided Parishes . . . 1239 

0*) Husband and Wife . . . 124'3 

00 Settlement by Residence . 1246 

00 In General . . . .1254 


Y. Vagrancy and Other Offences . 

T. IN GENERAL. 

1, Injury to Pauper — Pauper set to Work by 
Guardian)} — Injury caused by Negligence of 
Guardians' Officer — Right of Action against 
Guardians — Common Employment.'] — An action 
will not lie by a pauper against the guardians of 
the poor in their corporate capacity for negligence 
of the officers or servants of the workhouse in an 
act ilone in discharge of the ministerial duties 
of the guardians. 

A pauper inmate of a workhouse was set to 
work on a scaffold in connection with an electri- 
cal installation at the workhouse infirmary, and 
was injured owing to the defective condition of 
file scaffold, for which the head engineer of the 
infirmary was responsible. 

Held— that; the guardians in employing the 
pauper upon work suited to his capacity were 
discharging a ministerial duty imposed upon 
them by the Poor Law Acts and regulations, 
and that an action by the pauper against them 
for damages for personal injuries sustained 
through the negligence of their officer was not 
maintainable ; but held that, assuming that an 
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Action would lie, the doctrine of common 
employment did not apply j? 

Brennan v. Limerick Guardi ans ((1878) 2 
L. R. Ir. 42) and Dunbar v. Ardee Guardians 
([1897] 2 Ir. R. 76) followed. 

Levingston v. Luvgan Guardians ((1868) Ir. R. 

2 0. L. 202) distinguished. 

Decision of Div. Ct. ([1906] 1 K. B. 538 ; 75 
L. J. K. B. 353; 70 J. P. 134 ; 54 W. R. 532; 
94 L. T. 486 ; 22 T. L. R. 300 ; 4 L. G. R. 411) 
reversed. 

Tozeland v. West Ham Union, [1907] 1 

[K. B. 920 ; 76 L. J. K. B. 514 ; 96 L. T. 519 ; 

71 J. P. 194 ; 23 T. L. R.325 ; 5 L. G. R. 507— 

0. A. 

2. Pauper Lunatic — Summary Reception 
Order — Jurisdiction of Justice — “ Place where 
Pauper resides ” — Union where Workhouse belongs 
— Poor Law Amendment Act , 1844 (7 & 8 Viet. 
c. 101), s. 56 — Lunacy Act, 1890 (53 & 54Yict.c. 5), 
ss. 14, 24.] — A pauper became chargeable to the 
City of London union, and was admitted to the 
City of London union workhouse at Homerton 
and afterwards transferred by an order of the 
guardians to the infirmary at Bow. While 
there he became a lunatic. Bow is situated 
outside the boundaries of the City of London. 
The question arose whether in such a case, within 
sect. 14 (2) of the Lunacy Act, 1890, “ a justice 
having jurisdiction in the place where the pauper 
resides ’* is an alderman of the City of London, 
or whether it is a magistrate of the adminis- 
trative county of London, who would be the 
magistrate having jurisdiction where the work- 
hou&e is, to make a summary reception order 
with regard to the lunatic. 

Held — that an alderman of the City of 
London had jurisdiction to grant such an order, 
because he came within the proper meaning of 
the words “ a justice having jurisdiction in the 
place where the pauper resides ” — that is to say, 
though the pauper lunatic was actually in a 
workhouse outside the City of London, yet by 
virtue of sect. 56 of the Poor Law Amendment 
Act, 1844, that workhouse must be considered as 
situate in the union to which he was chargeable. 

Reg. v. bell, [1900] 2 Q. B. 391 ; 69 L. J. Q. B. 

[622 ; 64 J. P. 789 ; 82 L. T. 711— Div. Ct. 

3. Relief— 11 Sudden and Urgent Necessity ” — 
Able-bodied Men — Wilful Neglect and Refusal 
to Work — Wives and Children — Immediate Need 
— Strikes — Poor Relief Act, 1601 (43 Eliz, c. 2), 

i Vagrancy Act , 1824 (6 Geo. 4, c. 83), 
s. 3 — Poor Law Amendment Act , 1834 (4 & 5 
Will. 4, c. 76), ss. 15, 52, 54 — Poor Law Audit 
Act , 1848 (11 & 12 Viet, a. 91), s . 4— II. 8. C 
Ord. 25, r. 5.] — The payment by poor law 
guardians out of the poor rates of any money for 
setting to work or lor the relief of able-bodied 
men, who are at the time able to obtain and 
perform work at wages sufficient to support 
themselves (and their wives and families, if any), 
is unlawful, and ought to be disallowed by the 
auditor on auditing the guardians’ accounts. But 
this statement of the law does not include relief 
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In General — Continued. 

given to or for the "wives and children of such 
men ; and it is also without prejudice to, and is 
in no way to affect, the power of the Local 
Government Board to remit such disallowed 
payments, even although unlawfully made under 
the Boor Law Audit Act, IMPS, s. 4, or any other 
statute enabling them so to do. 

It, is not, however, lawful for guardians to 
refuse relief to those who are in immediate need 
of it, and are at the time unable to obtain and 
perform work, on the ground that such persons 
have reduced themselves to their present 
incapacity to obtain and perform work by their 
own wilful neglect ami refusal to work in the 
past. 

The machinery provided by sects. 32 — 3(1 of the 
I\*n* Law Amend merit Act, IS 44, is inadequate* 
for the protection of the rate payers in cases in 
which the poor law guardians propose improperly 
to grant relief, ami the Attorney-General is 
accordingly justified, on the relation of any rate- 
payer who considers himself aggrieved, in coming 
to the Chancery Division and asking for an 
injunction to restrain the proposed improper 
expenditure. 

Decision of Bonier, »L ((53 J. 1\ 53(5 ; SO L, T, 
G1K) reversed. 

ATTORN KY-G KN K RA h r. M KttTHYR TYDFIL 

[UNION, [1900) 1 Oh, 51(5; 69 L, J, Oh. 203 ; 

(U «T. P. 27(5 ; 48 W. B. 403; M2 L. T. (5(52; 

1(5 T. L. U. 251- -C. A. 


mout Board under the last-named Act, and a 
date for dissolution has been fixed, tlm Local 
Government Board has power to postpone such 
Bale of dissolution by subsequent otters. m 

Morton r. IUn'c of England [1304] l Ch. 

r (5(5-1 ; 73 L. J/Cli. 5U3 ; 08 J. P. 2(58 ; 52 W. It. 

393 ; 90 L. T. 375 ; 20 T. L. R. 230 ; 2 L. Cf. R. 

734 — Far well, J. 

5, Union — Reparation of Parish from Union — 
Apportionment of “ Other Property ’’ — Pari hi - 
mentor i/ Annuities— Poor Late Amendment Art , 
1834 (4 A 5 Will. 4, c. 7(5), x. 32.]— The Local 
Government Board made an order for the separa- 
tion of a parish from a union under seed. 32 of 
the Boor Law Amendfmmt Act, 1834, and were 
required under that section to ascertain the 
propori innate value of every parish of the union 
of the workhouse “or other property” held or 
enjoyed by the union for the use of the poor, 
and to fix the amount to be received or paid by 
every parish affected by the separation. Under 
sect, 25 of the Local Go\ eminent Act, 1888, 

, there became payable by the county council to 
the unions in their county, Barliamontary 
! annuities of a certain amount, “ until Parliament 
| otherwise dctermim\ M When the separation 
took place the parish and the remainder of the 
I union could no longer be jointly interested in 
! anything ; and the property of the old union 
! had to be divided between the union which 
i remained in existence and the parish which had 
: ceased to form part of it. 


4, School Pint riot — Incorporated Hoard of 
Manager* — Dissolution by Order of Loral On ceru- 
men! Hoard — Sale of Property and Invent meat 
of Proceed* of Sale la f'owolx — Postpone- 
ment of Dissolution by subsequent Order — ! 
Transfer of Consols — Powers of Managers after 
Dissolution of Dixt net— Vesting Order— Orders 
if Loral (lorernuient Hoard — Poor Law 
Amendment Art , 18ft ( 7 A 8 Viet. e. KG), ss. 12, 
43, 45 -- Metropolitan Poor Amendment Art , 
18(59 (32 A 33 Viet, e, (53), s. I ~ Dissolved 
Hoards of Management and (Liard tans Art , 1870 
(33 & 34* Viet. c. (53), xx. 1, 12 —Xutional Debt 
Act , 1870 (33 k 31 Viet. o. 71), ,v. 22.] 
Where a school district constituted under the 
Poor Law Amendment Act, 1841, is dissolved by 
an order of the Local Government Board under 
the Boor Law Amendment Act, 1844 (7 k 8 Viet, 
e, lul), s, 45, the board of management emit imtes 
to exist, being a body separate from the dissolved 
district, and the properly of the district is not, 
under the Dissolved Boards of Management and. 
Guardians Ad, 1879 (33 k 34 Viet. c. 2), s. 12, ! 
automatically vested m the last, acting managers, j 
but such last acting managers have a right, qva j 
board of management., to pass such property 1 
under their seal as a body incorporate. It is 
doubtful whether, when the Local Government I 
Board lias once dissolved a district under the] 
Metropolitan Poor Amendment Act, 1859 (32 | 
& 33 Viet, c, 63), h. 1, it has power to continue j 
the managers in power for more than a period of J 
twelve mouths, except for a certain definite I 
purpose specified on the face of the order. i 
^ It . is also doubtful whether, when a school ] 
district has been dissolved by the Local Govern- ! 


Held— that the Parliamentary annuities were 
“other property” within the meaning of sect. 32 
of the Boor Law Amendment Act, 1834, and that 
the section contemplated the capitalisation once 
and for all of the respective interests of the 
separated parish and the union at a ready-money 
value with reference to the state of things at the 
date of the separation, on the same principled 
t baton which tin* proportion of the value of a 
workhouse which is to be paid or secured by the 
union retaining the workhouse to a separated 
parish. 

Appeal from Piv. CL ((1990) (54 J. P, 516; 82 
L. 1\ 385 ; 1(5 T. L. IL 338) allowed. 

It kg. n Local Government BoAtm and 
[ WlLLESDEN UUAUDIANS, j 1901 j 1 K. B, 
210 ; 70 L, J. Q. B. 272 ; (55 J, P. 3(5 ; 49 
W. It. 226; 83 L. T. (548; 17 T. L ll 120. 

— ■ C, A, 

II. MAINTENANCE, 

(a) Recovery of Relief. 

(i.) From Pauper . 

8. Infant — Property of Pauper — Light of 
Guardians to Hero re r wore than Our Pear's 
Maintenance — Poor Law Amendment Art, 1849 
(12 k 13 Viet. c. 103), s. 16.]-- The common law 
right of the guardians of a union to recover 
from a pauper six years’ maintenance lias not 
been cut down to one year’s maintenance by 
sect. 16 of the Poor Law "Amendment Act, 1849, 
Therefore, where an infant pauper had become 
chargeable to a union, the Court ordered the 
executor of a will, under which the pauper 



1238 


POOE LAW. 


1234 


Maintenance— Continued, 

became -entitled to a legacy and a share of the 
residue, to pay to the guardians six years’ 
maintenance Expended by them. 

IK HE CLABBON, '[1904] 2 Ch. $do ; 73 L. J. 
[Oil. 853 ; 53 W. B. 43 ; 91 L, T. 316 ; 20 
r Jh L. B. 712 ; 68 J. P, 588 — -Far well, J. 


1 * 

and Maintain — Poor Relief ‘Art, 1601 (43 Eliz. 
a. 2), s. 6.] — The appellant was the father, by 
his first wife, of a son who became chargeable to 
a union ; and, in order to avoid a prospective 
claim for maintenance of such son, the appellant 
purported by a post-nuptial settlement to convey 
his entire property to his second wife. The 
justices ordered him to pay 7.s‘. 6d. a week. 


7. Belief to Pauper of Contractual Capacity 
— Pope axes of Maintenance — Common Law 
Liability .] — Expenses incurred in the main- 
tenance of a pauper constitute a debt due from 
the pauper to the guardians who have relieved 
him? notwithstanding the fact that the pauper 
was of contractual capacity during the period 
he received the relief in question, and did not 
accept it as a loan or agree to repay it. 

Birkenhead Union r. Brooices, (1900) 70 

[J. P. 72, 406 ; 95 L. T. 359 ; 22 T. L. B. 583 ; 

4 L. G. B. 988— Div. Ot. 

(ii.) From Persons Liable. 

8. Father — Married Woman haviny Separate 
Instate— Poor Relief Act, 1601 (43 Eliz. e. 2), s.l 
—Married Women's Property Act, 1882 (45 k 
46 Viet. c. 75), ss, 1, 21.] — A married woman, 
though possessed of separate estate, is not, while 
her husband lives, liable to contribute towards 
the maintenance of her father under the Poor 
Belief Acts. 

Pontypool Union <\ Buck, [1906] 2 K. B. 

[896 ; 76 L. J. K. B. 66 ; 71 J. P. 5 ; 95 L. T. 

795 ; 23 T. L. B. 17 ; 4 L. G. Ii. 1148— 

Div. Ct. 

9. Maintenance Order — flow Enforceable — 
Civil Debt Procedure— Poor Relief Act, 1601 
(43 Eliz. e, 2), s. 0— Summary Jurisdiction Act , 
1879 (42 k 43 Viet. r. 49), ss. 6, 35.] — An order 
umlersect. 6 of the Poor Belief Act, 1601, for the 
maintenance of a pauper relation, e.y,, a father, is 
only enforceable by the civil debt procedure 
under sects. 6 and 35 of the Summary J urisdie- 
tion Act, 1879, unless the justices are satisfied 
that the person making default had the means 
to pay since the date of the order. 

IN RE GAMBLE, [1899] 1 Q. B. 305 ; 68 L. J. 

[Q. Ik 195 ; 63 J. P. 101 ; 79 L. T. 642 ; 15 
T. L. B. 123— Div. Ot. 

10. Pauper Lunatic — Order on Husband— 
Application against Son — Further Contribution 
— Poor Relief Act , 1601 (43 Eliz. o. 2), .s'. 6— 
Poor Laic Amendment Act, 1850 (13 k 14 Viet. 
c. 101), s. 5.]— The fact that guardians have 
obtained an order on the husband of a pauper 
lunatic, under the Poor Daw Amendment Act, 
1850, sect. 5, to contribute 2s. a week towards 
the cost of her maintenance, is no answer to a 
summons under the Poor Belief Act, 1601, 8. 6, 
against a son of the lunatic for an order to con- 
tribute to her maintenance. 

Coras n Brown, [1907] 2 K. B. 301 ; 76 L. J. 

[K, B. 847 : 71 J. P. 335 ; 96 L. T. 710 ; 5 
L. G, Ik 727— Div. Ct. 

11. Son— Assignment of Estate by Father to 
Avoid Liability — u Sufielent Ability ” to Relieve 


Held — without determining whether the deed 
could be set aside as being fraudulent, that the 
justices were entitled to draw the inference from 
all the circumstances of the case that the appel- 
lant was of “ sufficient ability ” to relieve and 
maintain his son under sect. 7 of the Poor Belief 
Act, 1601, although he had purported to convey 
away all his property. 

Coulson V. Davidson, (1907) 71 J. P. 17 ; 96* 
[L. T. 20 ; 5 L. G. B. 56— Div. Ct. 


(iii.) In General. 

12. Appeal to Quarter Sessions — Order for 
Maintenance of Pauper — Sum adjudged to be 
paid more than £3 — Metropolitan Police Courts 
Act, 1839 (2 & 3 Viet. e. 71), s. 50,] — There is no 
appeal to quarter sessions from an order of 
justices against relatives for the maintenance of 
a pauper. 

An order by a metropolitan police magistrate 
against the relative of a pauper that he should 
pay 2s. 6d. a week towards the maintenance of 
such pauper is not an order “in which the sum 
or penalty adjudged to be paid” is “ more than 
three pounds ” within sect. 50 of the Metropolitan 
Police Courts Act, 1839. 

Beg. v. London Justices, Ex parte Green- 
wich Union, [1900] 1 Q. B. 438 ; 69 L. J. 

Q. B. 364 ; 64 J. P. 357 ; 48 W. B. 319 ; 82 
L. T. 296— Div. Ct. 


13. Maintenance of Pauper wrongfully Re- 
moved-Order Abandoned — Time for Claim- 
Poor Law (. Payment of Debts) Act , 1 859 (22 k 
23 Viet. c. 49), s. l.J — Where a pauper was 
wrongfully removed to the workhouse of the 
West Ham parish, alleged in the order of removal 
to be the place of settlement, but the pauper 
was afterwards removed back to the workhouse 
of the removing union, and the order of removal 
subsequently abandoned : — • 

Held — that a claim for the maintenance of 
the pauper during the period he was maintained 
in the West Ham workhouse was not barred by 
the Poor Law (Payment of Debts) Act, 1859, the 
same having been made within three months of 
the half-year during which the order was aban- 
doned, though not within three months of the 
half-year during which the pauper was removed 
i back. 


West Ham Union r. Kingston-on-Hull 
[Corporation, (1901) 65 J. P, 170— French^. 


14. Trade Union— Relief to Member — Reim- 
bursement of Guardians — Trade Union Act , 1871 
(34 k 35 Viet. c. 31), s. 4 —Divided Parishes and 
Poor Law Amendment Act , 1876 (39 k 40 Viet. 
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5l 


e. 01), »v, 23,] — A member of a trade union having 
become chargeable to the pariah of HI. M. I., 

I I eld — that the trade union could not be com- 
pelled to pay to the guardians the weekly sums 
which in the ordinary course would have been 
.paid to the member il* he had not become 
chargeable. 

8t. Mahy Islington (Utakdians i\ Amal- 
gamated Society op Knoinkers, (U)02) 
(id J. L‘. 005 — North London Police Court. 

(b) Pauper lunatics, 

iSVv a ho other sub -headings, and title 

Lunatics, 35, so. 

(i.) Rccowry of Relief, 

15. Annuity — J Lit a nee — Intestacy ~ Trust — 
Claim of Administrator — Statute of Limitations 
— The Poor Law {Payment of holds) Art , l Halt 
(22 k 23 Viet. e. 40), *. 1 .] — A pauper lunatic 
became chargeable to t' e guardians of I, parish 
in 1870, and remained chargeable till her death 
in 1800. During that period an annuity to which 
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/* 

In re Xcwbeyitfs Estate ((1887) 86 Ch. D, 477 ; 
r><> L. « I. (Hi. 007 ; 86 W. It. (id ; 57 L. T, 398 — 
U. A.) followed. 

In he Watson; Stamford Union#*. Ba«tlett, 

[1800] 1 Clip 72 ; 08 L. J. Wh. 21 ; 47 W. R. 

350 ; 70 Jj. T. 4(12 ; 7 Matison, 07 — Stirling, J. 

17. . I r rears of Maintenance -- Decease of 
Lunatic — Action against Representatives of 
Lunatic — Payments by Receivers in Du nary tin 
Account of Maintenance — Statute of Limita- 
tion* .] A pauper lunatic was maintained by 
1 lie guardians of a union, and the income of the 
lunatic was under a lunacy order paid by the 
receivers of the lunatic to the guardians f#r*the 
lunatic's support, and maintenance. 3 lie income 
did not cover the cost of maintenance, and there 
was a large sum owing to the guardians at the 
date of the lunatic’s death. The guardians had 
appropriated each payment of the receiver as a 
payment on account of the arrears due at the 
date of each payment. 

II eld — in an action to recover the arrears, 
brought against the persomd representative of 
the deceased lunatic - that the Statute of Limita- 
tions might bn pleaded, but that the same mis worn 


she was entitled was paid to the guardians. In ) to such a plea were open to the guardians as 
eaeli of the first four years tint annuity exceeded j were open to an oidinaiy cieditor. 


the sum expended on the lunatic's maintenance 
by about £7. Them was not at any time a 
separate account kept in respect of the lunatic’s 
estate. The plaintiff took out letters of adminis- 
tration in 11)02. On a annum ms by the plaint ill 
to recover the balance of the sums received in 
respect of the annuity from the guardians j 

Held — that the guardians received the 
annuity as trustees for the lunatic, and that the j 
plaintiffs claim was not barred by the Statute of i 
Limitations ; and further, that the claim was I 
not a “debt, claim, or demand” within the! 
meaning of sect. 1 of the Payment of Debts AH, 1 
1 851). 

Smith v. Islington ({uaudians, (1!ki2) 

[J. 1\ 661 Judge Edge. U.v.Ut. , 

16. .1 errors of Maintenance - Limitation Act % \ 
1023 (21 Jae. l,c. 15). j — \V„a lunatic imt so found, 
Was maintained by the guardians of the, S. Union 
in a pauper lunatic j sylum from 1882 until her 
death in ISPS. In 1 81) I V\\ became! entitled to 
a share of a fund, and in 181)5 a person was 
appointed to exi raise the powers of a committee 
of W M but the fund was not in fact paid into 
Court to the credit of \Y. until after WVs death. 

In 1895 the guardians gave notice to the 
Master in Lunacy of their claim in respect of 
tho past, and future maintenance of \Y. 

After the death of W. this action was com- 
menced by the guardians against the adminis- 
tratrix of \V. r claiming arrears of maintenance. 

Held— that the expenses of maintenance 
were a debt, of the lunatic, ami that anears of 
maintenance could on(\ bo mroveted in respect 
of six years prior fco tiie commencement of the 
action, 

Steduian v. I fart ((1854) Kay, (id 7 ; 23 L J. 
Ch. 908 ; 2 W. It. 462 ; 18 Jur. 744 ; 2 H<p ft. 
^16) distinguished. 


Held, further, ’that under the particular 
circumstances, the payments tnade by the re- 
ceiver* under the lunacy orders were payments 
on account, and that the guardianscould recover 
the balance of arrears, notwithstanding that 
some of the amount was for maintenance more 
than six years Wore action, 

Wandsworth Union r, WouthinutonJ 1006] 
[I K. B.42U; 75 L.L K. lb 285 ; 70J.1M01 t 
51 W. It. 122 ; 05 L.T. 331 : 22 T. L. D. 284 ; 

4 U (I. U. 320 - Furvvcll, J. 

* 

18. Arrears of Maintenance - Lunatic's Estate 
Funds in Court j A., II. and (\ wi re paupcis 
in receipt of relief amt eharceabli* on the <’. 
Union, and, being of unbound mind, mdejs wine 
made, for their respective icccptum into tie* 
county lunatic as) lurn a* pauper lunatic**. The 
treasurer of the asylum al various times de- 
manded from the guardians payment lor the 
maintenance and expenses of tin* lunatic**, 
and the guaidians duly paid ihe amounts so 
demande I. ^ 

The lunatics having become entitled under :i 
will to certain moneys, which were paid by the 
executors and trustees of the will into Court 
under the provisions of the Trustee Ad, 1893, 
the guardians took out a summons asking for 
reeouj nneut. of tin 1 cost of Ihe past maintenance 
of the three lunatics, and also to have provision 
math 1 for future maintenance out of the funds m 
Court belonging to each. 

Held— that an order should l»c made for pay- 
ment annually to the guardians of the sum 
cert died to have been expended by them in each 
year, such payments to be deemed to l>e ho made 
on account of arrears as well as fuhue main- 
tenance. 

Rk William s’ Trust. (I tin?) 71 J. V. 203; u<i 
[L. T. 563 ; 5 L. U, it. 5-12— Barker, J. 
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19. Money in Industrial Society — Payment to 
Lunatic s Wtfe on his Behalf— Claim of Guar- 
dians against Society for Maintenance of Lunatic 
— Industrial an& Provident Sceptics Act. 1893 
(56 k 57 Viet, cl 39), «r. 29, 3 0— Lumen Act 
1890 (53 Yict. <?. 5), $. 300— County dourt— 
Appeal-Defect of Parties.]— . At the time of the 
removal of a pauper lunatic to an asylum there 
was standing to his credit in the books of a co- 
operative and industrial society the sum of £70. 
Upon the application of the lunatic’s wife, who 
had also -a fund standing to her credit in the 
bo<1k& of the society, various payments were made 
to her oiTt of the lunatic’s fund. The society 
then received notice from the guardians of a 
claim against this fund for the maintenance of 
the lunatic; but, notwithstanding this notice, 
the society, purporting to act under the pro- 
visions of sects. 29, 30 of the Industrial and 
Provident Societies Act, 1893, transferred the 
balance of £35 to the wife’s account in their 
books. Thereupon the guardians presented a 
petition in the county court against the society 
under sect. 300 of the Lunacy Act, 1890, for re- 
imbursement out of the £55 of the cost of 
removal of the lunatic to the asylum, and of the 
expenses of his past and future maintenance. 

Held — that the transfer by the society of the 
£55 to the \vife»s account was not a good pay- 
ment. on the lunatic’s behalf within the meaning 
of sect. 29 of the Industrial and Piovident 
Societies Act, 1893, and that the guardians 
were entitled to be reimbursed the expenses in 
question. 

Held, also, that although the wife ought to 
have been made a party to the petition, yet 
inasmuch as the objection as to want of parties 
had not been taken in the county oourt, and was 
not^mt forward as a ground of appeal in the 
notice of appeal to the Divisional Court, the 
point was not open to the society in the Court 
of Appeal. 

Decision of Div. Ct. (74 J. P. 297 ; 4 L G. R. 
1087) reversed. 

Gloucester Union n Gloucester Co- 

[ OPERATIVE AND INDUSTRIAL SOCIETY, 

(1907) 71 J. P. If >9 ; 90 L. T. 108 ; 5 L. G. R. 

493— C. A. 

20. Deceiver - Death of Lunatic — Administra- 
tion Action by Guardians — Six Year! Arrears,] 
There is no' jurisdiction in lunacy to bind a 
creditor in any proceedings in the High Court. 

The lunacy jurisdiction prefers the present 
and future comfort A the lunatic to the claim of 
any creditor. 

A pauper lunatic was maintained by guar- 
dians of a union from November 1st, 1889, until 
her death on June 22nd, 1899. On October 1 1th, 
1895, slie became entitled as next of kin to £201. 
On January 31st, 1891, a Master in Lunacy 
appointed a receiver of the £201, and directed 
him to pay £95 14 a-. due to the guardians for 
maintenance of the lunatic from October 14th, 
1895, to February 14th, 1899, and to apply the 
balance in future maintenance of the lunatic. 
At the death of the lunatic intestate there 


remained a balance of over 0. The guardians 
brought a creditor’s administration action to 
obtain payment of the sum due for past mainten- 
ance, 

Held — that the claim of the guardians in 
respect of the rest of the six years for past 
maintenance was capable of being enforced after 
the lunatic’s death. 

In re Taylor ; Edmonton Union v . Deely, 
[1901] 1 Ch. 480 ; 70 L. J. Ch. 332 ; 84 
L. T. 35—0. A, 

(ii.) Weekly Sum, 

21. Expenses of Maintenance at Asylum — 
Lunatics sent from other Counties — Weekly Sum 
fixed by Visiting Committee — Limit — Lunacy 
Act , 1890 (53 & 54 Yict. c. 5), $. 283.]— By 
sect. 283 of the Lunacy Act, 1890 : (1) “ Every 
visiting committee shall fix a weekly sum, not 
exceeding 14$,, for the expenses of maintenance 
and other expenses of each pauper lunatic m the 
asylum. . . ” (3) “ A committee may fix a 

greater weekly sum, not exceeding 14$., to be 
charged in respect of pauper lunatics other than 
those sent from or settled in a parish or place 
within the county or borough to which the 
asylum belongs.” 

In a case where a visiting committee had fixed 
a weekly sum of 21$. in respect of an out-county 
lunatic pauper, purporting to be as to 12$. 3d. 
under sub-sect. (1) and as to 8$. 9 d. under sub- 
sect. (3) : — 

Held — that the committee had only power 
under sub-sects. (1) and (3) to fix a total 
weekly sum of 14$, in respect of such a pauper, 
as the “ greater weekly sum not exceeding 14a.” 
mentioned in sub-sect. (3) is not an extra charge 
over and above the sum not exceeding 14$. fixed 
under sub-sect. (1). 

Decision of the Div. Ot. ([1904] 2 K. B. 709 ; 
73 L. J. K. B. 985 ; 68 J. P. 538 : 53 W, R. 153 ; 

9 1 L. T. 055) affirmed. 

Fitch r. Bermondsey Guardians, [1905] 1 
[K. B. 524 ; 74 L. J. K. B. 250 ; 09 J. P. 102 ; 
53 W. R. 308 ; 92 L. T. 343 ; 21 T. L. R. 200 ; 

L. G. R.300— C. A. 

(c) Bastards. 

22. Marriage of Mother to Man able to 1 Main- 
tain — Order against Putative Father — Poor Law 
Amendment Act , 1834 (4 & 5 Will. 4, o. 76), s, 57 
— Bastardy Laws Amendment Act , 1873 (36 & 
37 Yict. c , 9), s, 5.]— When the mother of a 
bastard has married a man able to maintain it, 
but, on its becoming chargeable, the putative 
father is summoned to “show cause” why he 
should not contribute to its maintenance, the 
justices may make an order against him, but 
(semble) they may consider the facts of« the 
marriage and the husband’s means in deciding 
whether cause has been shown. 

A child may be “chargeable,” although its 
mother’s husband is able to maintain it. 

Plymouth Guardians r. Gibbs, [1903] 
[K. B. 177 ; 72 L. J. K. B. 33 ; 07 J. P. 61- 
51 W. 11. 157 ; 87 L. T. 085 ; 19 T. L. R. Ill 
X L. G. R. 48— Div. Ci 
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See also Public Autitqxutjeh ; Hates 

AND BATING. 

23. Assistant Overseer— Appointment— (Hire* 
tiou of Rates- ~ Right to Vote knd other Books — 
Local (Government A rty 1891 (56 &57 Viet. e. 73), 
,<** 5 (l).j--By sect. 5 (1) of the Local Govern- 
ment Act, 1891, the power and duty of appointing 
and revoking the appointment of an assistant 
overseer for every rural parish having a parish 
council is transferred to and vested in the parish 
council. The overseers of a parish kept the rate 
and other parish books from an assistant over- 
seer, elected by a resolution of a parish council. 

Held —that the assistant overseer was entitled 
to have delivered up to him the rate and other 
1 winks of the parish for the purpose of enabling 
him to perform the duties of his nlHoe, 

Vetj. v. Ore race vs of Christchurch ((1857) 27 
L, 3.M. 0. 23 ; 21 j/lb 533) considered. 

Eke. r . Lowell ; Ex taute Williams, [ 18 (h)] 
[1 (2. ib 396 ; Its L, J. <2. lb 27 1 ; (13 ,7. I\ 81 ; 

80 h. T. 181 ; 15 T. L, It. 157** Div. Ct. 

24. A Mixta tit Oversee >* — Illegal and e.reessi re 
J list mint for Boor Vote Baifijf instructed Inj j 
Assistant Overseer Whether Overseer liable fur \ 
acts of Assistant Overseer aud Hal (Iff— Boor Relief j 
Art y 1819 (59 Geo. 3, e. 12), s* 7.] Overseers are i 
not liable. rirtitfe officii for illegal acts (e,/y M an | 
illegal distraint) on the part, of the assistant j 
ovei seer, for he is an independent officer appointed } 
under statutory authority by, and as the servant 
of, the parish, 

Baker and Wife <*. Wicks and Others, 
[190411 K. B.713; 73 L. J. h\ lb 410; 08 
J. I*. 263 ; 52 W. lb 55(5 ; 90 L. T. 706 ; 20 
T. L. It. 382 ; 2 L. tUl. lJmV-L d. Alverstone, 

(U. 

IV, SETTLEMENT AND BEM0VAL. 

(a) Derivative Settlement. 

25. Derivative Settlement - Divided Parishes 
Act, 1870 (39 te 10 Viet. e. 61), s, 35,] Where an 
inquiry is made into the settlement of a pauper 
who has not acquired a settlement, and it 
appears that the settlement of the parent of the 
pauper was derivative, the inquiry is not to be 
pursued further, and the pauper is to Ihj deemed 
to be settled in the place of his birth. 

A pauper was born in the appellant union, and 
became chargeable to it. She had never acquired 
a settlement of her own, and was the illegitimate 
daughter of a woman who was a legitimate child, 
horn in the respondent union, who had never j 
acquired any other settlement of her own. 

Held (affirming the judgment of the Court 
below)— -that the pauper must be deemed to be 
fettled in the appellant union. 

Plymouth Union r. Ax minster Union, 
C. 580; 02 J. Ib 612; 67 L, J. 

171 ; 79 L* T, 4; 14 T. L. E. 533; 47 
W, lb 33 — H* L. (E.) 

(b) Divided Parishes, 


26. Alteration of Parish - 
Parish to another Parish ~ 


- Addition of part of 
- Whether Settlement 


dost roi/ed— -Divided Parishes and Boor *Laio 
Amendment Act , 1876 (39 & 40*Vict. e. 6>), 1 ; 

Boor Law Act, 1879 (42 Ac 43 Viet, c. 54.]— By 
an Order of the' Local Government *Boai*i made 
under the Divvied Parishes Aflt, 1876, and the 
Poor Law Act, 1879, part of the parish of Wau- 
s(ead was added to and amalgamated with the 
parish of West, Ham, * 

Held -that the identity of the parish of West 
Ham was not destroyed, and that therefore a 
settlement, required in that parish before the 
Order was made continued to exist. 

Beg. v. Inhabitants of Tipton ((1812) 3 Q*B. 
215) dismissed. # * 

Decision of O. A.* ([1902] 1 K. Ib 562; 71 
L. J. 1C. ib 299 ; 66 J. Lb 356 ; 50 W. It. 275 ; 86 
U T. 134 ; 18 T. L. lb 275) affirmed. 

West Ham Union r. London County Coun- 
cil, [1901] A. O. JO ; 73 L. 3. K. lb 85 ; 68 

J. Ib 115 ; 52 W. lb 465 ; 89 L. T. 614 ; 20 
T. L. lb 127 ; 2 L. G, lb 301— H. L. (Ib). 

27, Dl vision of Parish iato separate Parishes 
- Loss of Settlement - Loral (lover nment Jcf, 
1891 (50 Ac 57 Viet. e. 73), .v. 1, suh-s. 3,]- Where 
a parish, which is partly within and partly with- 
out a rural sanitary district, is divided into 
separate parishes undersoeb l.sulnseet. 3 of the 
Local Government Act, 1894? a settlement 
acquired in the undivided parish before its 
division is extinguished ; and a person does not 
by reason of such previous settlement in the un- 
divided parish, acquire a settlement in either 
of the separate parishes, 

Reg. v. 7 he Inhabitants of Tipton (3 Q. lb 21 5) 
f» ill owed. 

Decision of the Divisional Court (61 »L lb 708 ; 
66 L. J. (2* lb 739 ; 77 L. T, 166 ; 13 T. If! lb 
558) affirmed. 

Dorking Union r. St, SaviouiPs Union, 

[ 1898] 1 (2, lb 591 ; 62 3. ib 30S ; 67 L. 3. 

Q. lb 408 ; 78 L. T, 29 ; 1 1 T. L. It. 213 ; 46 
W, lb 309 C. A, 

Overruled. See West Ham Vnion v. Ed mm* 
ton Union , No, 33, infra, 

2$. Division of Parish — (hunt g Conned Order 
— Three Years' Residence— hunt l. (Government 
Arty 1888 (51 Ac 52 Viet, r, 41), *. 57,] -By mi 
order of the Local Government Board et mil ruling 
an order of a county council under sect. 37 of the 
Local Government Act, 1888, after dividing an 
existing parish info two new separate parishes, 
if was provided that any person who should 
have acquired a status of irremovability in the 
existing parish should bo deemed to have 
acquired a status of irremovability in that one 
of the new parishes in which he was residing at 
the time when the order came into operation. 

Held— that this provision did not operate to 
give a settlement in either of the new parishes to 
a pauper who hail at the date of the coming 
into operation of the order acquired not merely a 
status of irremovability in the existing parish, 
but also a settlement there by three years’ rcsL 
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deuce, tvhicl? settlement was extinguished by the 
division of the existing parish. ^ 

Calnb Union r. St. Mary, Islington, (1900) 

[09 L. J. Q. B. 400 ; G4 J. P. 246 ; 82 L, T. 

♦ 121— Div. Ct. 

29. Divided Pariah — Preservation of Settle - 
•merit— County of Southampton ( South Stoneham 
and Eastleigh) Confirmation Order ^ 1893.] — By 
the County of Southampton (South Stoneham 
ami Eastleigh) Confirmation Order, 1893, a new 
parish of » Eastleigh was constituted out of the 
parish of South Stoneham. By sect. 12 it was 
declared that u as between the parish of Stone- 
ham and Eastleigh every person who has 
acquired or shall on or before March 25th, 1894, 
acquire a settlement in the existing parish of 
Smith Stoneham shall be deemed to have 
acquired such settlement in South Stoneham or 
in Eastleigh, according as the acts or circum- 
stances conferring such settlement shall have 
been done or taken place in South Stoneham or 
Eastleigh, or (if such acts or circumstances shall 
have been done or taken place partly in South 
Stoneham or partly in Eastleigh) then according 
as his last place of residence in the existing 
parish of South Stoneham at the time of acquir- 
ing such settlement shall have been South Stone- 
ham or in Eastleigh, except where any such 
person shall have ceased to reside in South 
Stoneham or Eastleigh, as the case may be, after 
March 25th, 1894, and before becoming charge- 
able. The provisions of this clause shall have 
effect unless or until the settlement of such 
person shall be duly determined to be in such 
parish other than South Stoneham or Eastleigh.” 

IIkld —that all settlements of paupers in the 
divided parish of South Stoneham were pre- 
served notwithstanding the division of the 
parish, 

Worcester Put on v. Birmingham Union 
((1887) [then unreported but now reported 65 
J, P. 771—C, A. (see infra)]) followed. 

South Stoneham Union r, Richmond Union, 
[(1901) 65 J. P. 760 — Surrey Qr, Sess. 

80. Divided Parish — Preservation of Settle- 
ment — Worcester Extension Act, 1885 (48 & 49 
Viet. 6\ eixiv.), s, 101.] — A pauper had a settle- 
ment in the parish of Olaiues, near Worcester, by 
the year 1880, In 1885 the Worcester Extension 
Act, 1885, was passed enlarging the boundary of 
the borough and taking a portion of Clames into 
that boundary and leaving a portion of the 
parish out. The parish was thus divided into 
North Claines and South Olaiues. By sect. 101 
of that Act it was cuacted that “ as between the 
parishes of North Claines and South Claines, and 
as iHilween the Droitwieh Union and the Wor- 
cester Union, every person, kc,” (words similar 
to those in the case above). 

Held— that the settlement of the pauper was 
preserved in South Claines, the part of the old 
parish of Olaiues in which she resided when she 
acquired her settlement in that parish. 

Worcester Union r. Birmingham Union, 
[(1901) 65 0. P. 771— C. A. 
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31. Division trf Parish by virtue of Local 
Government Act , 1894 (56 & 57 Viet. c, 73)— Sub- 
sequent Division and Amalgamation of Parishes 
— Provisional Order — Restoration of Settlement,} 

— C. E. L. had by residence from 18S6 to 1891 
acquired a settlement in the parish of B . By 
virtue of the operation of the Local Govern meat 
Act, 1894, the parish of B. was divided into two 
parishes, which were thereafter known as the 
parishes of W. and B, respectively. The resi- 
dence of C. E. L. had been in that part of the 
parish of B. which after the division became the 
parish of W. 

In 1902, by a Provisional Order of the Local 
Government Board (duly confirmed), the parish 
of W., a part of the then parish of B., a part of 
the parish of W. T., and the parish of H. were 
formed into the new parish of W. ; and certain 
other divisions and amalgamations of parishes 
were made by the same Order. 

Article xxxi. of the Order made provision for 
the preservation of settlements and of status of 
irremovability that had been acquired in the 
existing parishes affected by the Order ; and 
further provided that 1 ‘ for all purposes of settle- 
ment and removal residence prior to the com- 
mencement of this Order m any part of the 
existing parishes of B., H., W. T., or W. shall be 
deemed to have been residence in the parish ju 
which the part is included by this Order.” 

Held — that the settlement that C. E. L. had 
acquired in the old parish of B., and which was 
destroyed by the operation of the Local Govern- 
ment Act, 1894, was not restored by the Pro- 
visional Order, and that C. E. L. was not settled 
in the parish of W. 

East Preston Union v. Lewisham Union,. 

[(1904) 68 J, P.404 ; 91 L, T. 418— Div. Ct. 

32. D\ vision of Parish — Order by Joint Com- 
mittee of County Councils * under Local Govern- 
ment Acts , 1888 and 1894 —Article providing for 
Settlements in Divided Parish to continue in 
New Parishes — Validity — Local Government 
Acts } 1888 (51 & 52 Viet. c. 41), ss. 57, 59, and 
1894 (56 k 57 Viet. c. 73), ss. 86, 42, 69.]— At the 
passing of the Local Government Act, 1894, a 
parish was situate in two urban districts. Such 
parish was divided, and an Order relating to 
such division was made by a joint committee of 
county councils nnder the Local Government 
Acts, 1888 and 1894, and confirmed by the Local 
Government Board. The Order contained, inter 
alia, articles of the common type preserving 
settlements and status of irremovability, 

Held — that whether or not there was power 
to include in the Order the articles in question, 
such Order must, by reason of sect. 42 of the 
Act of 1894, at the expiration of six months 
after confirmation by the *Local Government 
Board be presumed to have been duly made and 
to be within the powers of sect. 57 of the Act of 
1888, and no objection to its validity could be 
entertained. 

Semble , the articles were in fact infra vires. 

Decision of Div. Gfc, ([1906] 2 1C. B, 365 ; 75. 
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L. J. K. B. 781 ; 70 J. 1\ 385 ; 05 L. T. 410 ;« 
4 L, (3. R. 870) affirmed. * 

KKX r. MlDDbttSEX JJ. ; Kx parte Wausau, 

* [Union, [llitizj 2 K. II. 581 : 7(5 L. J. K. 15. 

830 ; 71 ,L I\ 353 ; 0(5 L. T. 70S ; 20 T, J,. K. 

521 ; 3 Ij. U. It. 1232- U. A. 

33. 1)1 vision of Parish — Kffeet on Sot (loot out — 
J)} oiled Jbirixhes Avt % 187(5 (00 A 10 Vjel,. c* (51), 
,v.v. 1, (j — Local Government Art, 1801 (50 57 

Viet. i\ 73), .s\ l, onb‘*\ 3. ‘| —Where a parish is 
divided under the Local (lovormmmt Act, 1801, 
into two parishes ho that each pari becomes a, 
separate parish, the settlements gained by the i 
paupers in the original parish are not destroyed, j 
hut the settlement remains in the put f iculiir j 
place where it was originally gained. 

Peg. v. Tipton ((1812) 3 Q. I). 215) and 
JJorliiny Union v. St. Saviour's Union (No. 27, ! 
supra) overruled. 

West Ham Uuaudians r. Kd.monton (It ar- 

[d IANS, poos] A. U. 1 ; 77 L. .L K. U. 85 : 72 

J. P. 0 ; (5 L. CL U. 30 ; 08 L. T. J ; 21 T. Ij. R 
108- -H, L. (L.). 

(c) Husband and Wife. 

35. (\\paeity of Deserted Wife to a eg u ire a 
Settlement different from that of her Husband — 
Poor Lam Settlement (Seotland) Art, 180S ((51 
A: (52 Viet. e. 21), .v. L] — When a husband deserts i 
his wife, she cannot, until the dissolution of the , 
marriage, acquire a settlement different from that 
winch was her husband’s at the time lie deserted 
her. 

(fray v. Fmeiie ( (IS 17) 0 I>. 811) affirmed. ' 

Decision of Ut. of Hess, ((10(51) 3 1<\ 705) 
reversed. 

Jltrnn-mobKN Parish Ooijnmil j\ Glashow 

[PARISH OnUNClb, [1002] A. U. 3(50; 51 
\V. R. (55 ; SO L. T. (507— ii. L. (Sc.) 

38. Deserted )) 7 fe^Dv'tdenre.-" Admissibility of 
Separation Order — Iffeet of Separation Order on 
Desertion — Sam mar if Jurkdirfion (Married 
Women') Art , 1805 (58 k 50 Viet. e. 39 )- -Poor 
Removal Act , 18(51 (21 k 25 Viet. c. 55), s. 55 j 
Poor lan) Amendment Art, LH(5l5 (20 k 30 Viet, j 
r. 113), x. 17.) — In October, 1800, (,\ S. T., I 
the wife of K. W. T., left her liuhhaml, ami i 
shortly after went, to reside in (lie parish of 1\, j 
where she remained until June, 1002. On that { 
date she for the hrst time became chargeable,! 
and was subsequently removed to a county 
lunatic asylum. In November, 1005, an order 
o£ justices was obtained adjudicating her place 
of settlement to be in the parish of B. in the B. 
Union, wherein her husband was settled. The 
guardians of the R. Union appealed against this 
order upon the ground that at the time of her 
becoming chargeable to the guardians of the 
parish of P,, C. S. T., being a “ deserted ” 
woman, was irremovable from the parish of I*, 
by reason of a year’s residence therein ; and in 
support of their appeal the guardians of the 
XL Union proposed to adduce in evidence a 
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I separation order which she had obtained on 
I October 23rd, 1800, under the Summary Juuis- 
1 diction (Married Women) AoU 1835, upon the 
ground of l hi* persistent, cruelty to her of her 
husband, causing her to leave him and to live 
separately and apart from him. 

Held— (1) that the separation order avuh 
admissible as evidence of desertion. 

And (2) that, assuming that K. W, T. hqd 
deserted (\ S. T. prior to the date of the separa- 
tion order, the intervention of the separation 
order did not prevent her from acquiring a^arfus 
of irremovability as a deserted woman.# 

Bristol Union r, Paodinoton Union, (lood) 
[ d) il. I 1 . 1 17— Qr« Sess, 

37. Deserted 11 he Misrondurt of H7/e 
Desertion, u'hat is Poor Remora/ Aet, 1 8(11 (21 
<N 25 Vief. r, 55), s. 3, | Where a married 
womim is, whether rightfully or wrongfully, sent 
away b\ her husband sn ns tu Ik* left ns*a live 
woman, she is deserted by him within tin* 

| meaning of serf, 3 of the Pour Removal Aet, 
18(11, and shi‘ can so reside as to acquire a status 
of irremovability apart from him, unless he. 
returns to cohabit with her. 

! The pauper, a married woman, who was living 
with her husband in the Lumbdli Union, had, 
previously to October, 1 81*5, given way to infem- 
I peranec, and on the 12th of that month her 
| husband told her that they must part fora time; 
that she would have to lind other lodgings, and 
he would allow her 8*. per week as long as she 
kept straight, and that if she reformed they 
could live together again, and llmt she might 
take sufficient furniture to furnish a room. Thu 
wife thereupon left the house amt the allowance 
of 8,*. per week was paid her for eleven months* 
The husband then discovered that she had com* 
nutted adultery, ami stopped the allowance, and 
thenceforward never saw his wife nor contributed 
(o her maintenance. Tin; wife, then went to 
reside with another man m the appellant union 
and lived with him until, in July, 1003, she was 
found a wandering lunatic in the respondent 
union mid was removed to an asylum. 

H MM)— that the pauper hud been deserted by 
her husband within the meaning of sect, 3 of the 
Poor Removal Aet, 18(51, and that, therefore, her 
residence in the appellant, union had rendered 
her irremovable (herefrom, 

U. v. Maidstone Union ( (1880 j 5 <). B. D. 31 ; 
43 h. >1. M. U. 25 ; 44 3. 1\ Mil; <11 L. T. 58(5 - 
Div. Ut.) followed. 

Decision of Div. Ut, ((50 J. 1\ 285 ; 03 L. T. 
134; 3 L. (1. Jl.niiK) affirmed. 

Southwark Union r, Uityof London Union. 
100(5) 2 K. IS. U2; 75 L. J. K. B. 550; 70 
. l\ 410: 51 W. It. 547: 01 h. T. 7(53; 22 
T. L. U. 508 ; 4 L. U. R. 730— U. A. 

38. Husband haring no Settlement * Husband 
absent , but ‘intending to ref urn— Arquisitioii of 
status of Irremovability by Married Woman 
during Coverture,]'- The pauper wa* the wife of a 
foreigner with no settlement, of his own. They 
were married on July (Jth, 1800, They hod four 
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chirdren^D.,*borii in August, 189:2, in America ; 
R., in January, ^B98, in the parish of West 
Bromwich ; H., born in October* 1899, in the 
parish of West Bromwich ; and 0., born m April, 
1902, in the workhouse infirmary in the parish 
of Birmingham. The pauper and her husband 
came to reside in the parish of Birmingham 
in January, 1901, and continued so to reside till 
June 20tli, 1901, when her husband went to 
America to work for his brother-in-law, intending 
to stn^l for his wife and children when he got 
settled. Title pauper heard from him several 
times, but he said he was not able to get work 
and bad mado up his mind to return. He had 
not returned at the date of the order of removal, 
but it was found as a fact that he had not 
deserted his wife, and had an animus rerertendi. 
The pauper continued to reside with her children 
in the parish of Birmingham until March 27th, 
1902, when she removed with them to the 
Birmingham Workhouse, where the youngest child 
was born, April 20th, 1902. She remained till 
September 9th, 1902, when she went out with all 
her children ami had not returned. The pauper 
was burn in 1809, and at the time she had 
at tain e< l the age of sixteen years had a deriva- 
tive settlement by residence with her father in 
the parish of Brecon, in the Tewkesbury Union. 
The justices made an order for the removal of the 
pauper to the Tewkesbury Union. The Recorder, 
on appeal, quashed the order of removal ((1903) 
f>7 J. T. 100). 

Held — the Recorder was right. That the 
pauper was irremovable from the parish of 
Birmingham, by reason of her continuous resi- 
dence there for more than one year prior and up 
to the date of the order of removal. 

It. v. St. George in the East ( (1870) L. R. 5 
Q. B. 364 ; 39 L. J. M. 0. 90 ; 34 J. 1>. 409) 
followed. 

Tewkesbury Union r. Birmingham Union, 

[1904! 2 K. B. 395 ; 73 L. J, K. B. 797 ; 38 

J. P. 397; 90 L. X. 787 ; 20 T. L. R. 499 ; 53 
* W. R. 208— Div. Ct. 

39. Husband Living hi England and having Set- 
tlement there — Wife born hi E ranee — Wife living 
apart hi Scotland and becoming Chargeable — No 
Power to lie mow Wife to Husband's Settlement 
in England — Poor Law (Scotland) Act , 1845 (8 
& 9 Viet. o, 83), s. 77 — Poor liemoral Act, 1862 
(25 & 20 Viet, r. 113), n. 2.]— There is no power 
to remove to England a person becoming charge* 
able in Beotland, unless such person was actually 
born in England, except in the case of a wife, or 
child, removed together with the husband, or 
parent. It is not sufficient that such person has a 
settlement in England in right of her husband, 
who was born, and is still living, there. 

In re Albton’s Application, (1904) 68 J. P. 80 
• [ — Ct. of Bess. 

40, Hu Annul panning under Ami mod Name— 
Non'Meelotture — Grounds of liemoral — Sujti- 
cietwy — Settlement by Panting and Payment of 
Pates and Taxes,']— An order of justices adjudi- 
cated the settlement of a pauper, B. G,, a married 


L # AW. 

woman, to be in the parish o^St. B., in the St. A. 
Union, and directed her removal to that union 
accordingly. The grounds of removal were that 
B. C. was the wife of T. 0., and that T. O. had 
acquired a settlement in the parish of St. B. by 
renting and payment of rates and taxes. • 

The guardians of St. A. appealed on the ground 
that T. G. had never acquired such a settlement. 
In fact, as they discovered after serving notice 
of appeal, T. G. had so acquired a settlement in 
the parish of St. B,, but whilst living in that 
parish had always passed under the assumed 
name of L. M., and had paid his rates and rent 
m that name. 

Held — that the non-disclosure of the assumed 
name of T. C. in the grounds of removal did not 
vitiate the order. 

St. Austell Union v, St. Marylebone 
[Guardians, (1905) 69 J. P. 416— Qr. Sess. 


(d) Settlement by Residence. 

41. Break of Pmdenee — Servant — Animus 
Revertendi to House of Mistress — Peter mi na- 
tion of Mistress not to receive her again — Ah Know- 
ledge of such Peter mmati on by Pauper.]— A. 
pauper lunatic, who had been deserted by her 
parents, was sent by the Great Yarmouth Union 
to a home for feeble-minded girls at Ipswich. 
She afterwards went into service at Weeley, in 
the appellant union, and acquired a status of 
irremovability in that union. Her malady 
becoming more pronounced, she desired to return 
to the home. Her mistress had determined to 
get . rid of her, hut did not communicate this 
decision to the servant. The servant, on leaving 
Weeley, expressed a desire to return there to the 
service of her former mistress after being cured at 
the home. On arrival at the home, she became 
incurably insane and incapable of exercising any 
choice as to her residence. 

Held — that there was such a break of resi- 
dence as to destroy her status of irremovability 
in the Tendrmg union, 

Tendring Union v. Ipswich Union, (1903) 
[67 J. P. 304 ; 1 L, G. R. 574— Div. Ot. 

42. P } 'cah of lies i de n ce — Loss of St at us of In re- 
movability — Intention of being sent to another 
Workhouse.] — An old woman had a settlement in 
the Cambridge Union, and she had an invalid 
son who also had the same settlement. By 
residing in the Union of Edmonton she became 
irremovable there, and ultimately both she and 
her son went into the Edmonton Workhouse, 
and in the end her son was removed to the 
Cambridge Workhouse as being bis place of 
settlement. His mother, being anxious to join 
him, got discharged from the Edmonton Work- 
house and went to a relative at West Ham for 
a week for the purpose of breaking her irre- 
movability in the Edmonton Union, and then 
returned to Edmonton Workhouse fox* the pur- 
pose of being sent to join her son in the 
Cambridge Workhouse. 

Held — that the quarter sessions were right in 
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affirming the order sending her back to he* 
original settlement at Cambridge! 

Cambridge Union- r. Edmonton Union, [1900] 

[2 Q. Kill; OD L. J. Q. Ik 58 4 ; 04 J. 1\ 532 ; 

48 W. It. 558 ; 82 L. T. 41) l—Div. Ct. 

43. Jireah of Residence — 111 ey ally prove riny 
Removal— Pride nve — Poor Removal Ari, 1840 
(j) & 10 Viet. r. 00), w. 1, 3, 0.]— Two uu- 
emaiuupnted children ami their mother, a widow, 
became chargeable to the P. Union in November, 
19U1, the mother being then irremovable from 
P, by reason of one year's resideneo without 
interruption or relief. In the same month the 
mother ceased to have relief except on account 
of the said children, who remained in the l\ 
Union schools and were still there when the 
mother went to her own home in lb In Null-' 
ruary, 1002, the mother removed to W. ii. Union 
leaving her stud children still chargeable to P. 
Uniou. 

Held — that the mother lost her status of 
irremovability from l*. when she went to \V. 11., 
notwithstanding that the relief, through her 
children, was uninterrupted. 

HELD, further, that an order for the removal 
of the children to W. Ii. was goo i, because the 
mother’s irremovability from 1*. having gone, tin* 
children were removable to the parish of their 
lust settlement. 

HELD, further, that a statement by the 
relieving officer of the P. Union made to the 
mother* to the effect that her removal to VV. II. 
from P. would not make any difference to her 
children, was not sufficient to prevent the irro* 
movability from lapsing on the ground of fraud, 

Of, llctj. v. NO J lanjleboni', (1853) 10 Q. Ik 21)1) ; 
15 Jim 281) ; 21) L. «L M. 0, 173. 

West Ham Union r. Poplar Union, (11)02) 

[00 J. J*. 504 — Loveland, K.O., London 
CJoiiuty (Qr.) 8ess, 

44. Jireah of R cm (leave — Residence ia Con- 
secutive Veara — ( t omjnilsory Absence on Military 
& reive — Animus revertemh - Poor Removal Art, 
1840 (1) & 10 Viet. <\ 66), h. 1 • Divided Parishes 
and Poor Lain Amendment Ac/, 1870 (31) & to 
Viet. e. 01), s, 34.]— The absence from a parish 
of a reservist on military service abroad consti- 
tutes a break in the residence required to obtain 
a settlement under sect. 31 of the Divided 
Parishes and Poor Law Amendment Act, 1870, 
although such service is compulsory, amt alt hough 
the reservist throughout such service retains an 
minivs rcrertendi , and did, in fact, aftur such 
service, return to his parish. 

The three years’ residence required to obtain a 
settlement under sect. 3 1 must be consecutive. 

St. dare's Union v. Canterbury Union ([181)7] 
1 Q. B. 682 ; 60 L. J. Q. Ik 471 ; 01 J. P, 371 ; 
45 W. It, 520 ; 76 L. T. 517— Div. Ct.) followed. 

Maidstone Union r. Newark Union, (1905) 

[69 J, P, 418 ; 3 L. U, ft. 1005 ; 93 L T. 002 

— Div. Ct. 


LAW. ^248 

45. Jireah of Residence— A* dow in Receipt of 
Relief— Poor Late Amendment Ae£, 18H4 (4 f; 5 
Will. 4, c. 70), *s\ 5 — Poor Removal Art, 1846 
(1) A 10 Vict.fC. (hi), a, l.]~4i person who has 
acquired a status of irremovability does not lose 
that status by changing bis residence if ho is, ami 
continues to be, in receipt of relief froffi the union 
in which he acquired such status. 

A woman and her husband resided in the West 
Mam Union from September 12th, 1894, to 
February, 11)01, and acquired a settlement in 
such union, ami two children were born there 
during such residence, in February, 11)04, ^the 
family went to resale in the Poplar Pinion, and 
remained there till June, 11)02, when the woman’s 
husband died. The woman continued to i*eside 
in the Poplar Union till June 8th, 1904, 8he 
had, previously to the death of her husband, 
acquired a status of irremovability from such 
union. On the last -mentioned date the woman 
left the Poplar Union for the purpose of looking 
for employment, and went with a third child ti> 
reside in the West flam Union. During her 
residence in the Poplar Union the woman had 
been since the death of her husband constantly 
in receipt of outdoor relief, and her other two 
children had been taken into the parochial 
schools and boarded and educated at the expense 
of the guardians, where they rammed up to the 
date of an order of removal which was obtained 
as to these two children when the mother ceased 
to live in the Poplar Union ns aforesaid. 

Held— that as by 4 A. 5 Will* 4, c. 76, s* 56, 
the woman, owing to the relief given to her 
children, must he deemed to have been herself 
in receipt of relief from the Poplar Union, she 
could not whilst in receipt of such relief break 
her residence m the Poplar Union, and must he 
deemed to lie irremovable from that nnion^ami 
that the order of removal was therefore wrongly 
made. 

J (art field v. R other field ((1852) 17 Q. Ik 716 ; 
21 L. J. M. U. 65; *16 J. P. 181) applied and 
followed. 

Decision of Qr. Sess* (69 ,L P. 256) affirmed. 

West Dam Union v. Poplar Union, (19o6) 

[70 J. P. 255 ; 94 L. J. 769 ; 1 L. U. K. 512— 

Div. Ct. 

48. ICma neijiation — Residence of Child over 
Shvteen in different Cnionfrom Parents Absence, 
from Parents at time of rearhiny Sixteen Years 
of Aye — Jireah s of Jtcsidenre — Rom net pat ion for 
'Purposes of Re m ora h Hit y — Divided Parishes and 
Poor Daw Amendment Art, 1876 (39 A H> Viet, 
e. 61), #. 35; Jhmr Removal Arf t 1816 (9 A 10 
Viet. e. 66), a. 1, and Amending Arts— Jm nan/ 
Art, 1890 (53 Viet. e. 6), as. 287, 291,]— A child 
over sixteen years of age, having no other sett le- 
nient than a parentage settlement, not residing 
in the same union as its parent, is emancipated 
as much for the purposes of removal ami acquir- 
ing irremovability by statute as for the purpose 
of acquiring a settlement in its own right. 

E. H., a pauper lunatic, was burn at M. in 
1864; her father lived in the township of L. for 
a term of three years and upwards up to 1896, in 
such manner, Ac., as to acquire a settlement 
pursuant to beet. 34 of the Divided Parishes 
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Act, 1876, ,and, when E, S. reached sixteen, on 
July* 25th •1900} this" was 4 her father’s last legal 
settlement.' E. S. \^s sent to service in B. at 
about '-fourteen years old, and remained there 
until August, 1900, when she was over sixteen. 
Meanwhile laer father had come to reside in 
St. A,, more than twelve months before July 25th, 
1900, and he continued to reside there until the 
lunatic was removed to an asylum in June, 1903. 
In August, 1900, E. S. came to her father’s 
house in St. A., and remained a short time ; then 
went*tc^ service in London, and subsequently 
♦went to hospitals, homes, and^different places of 
service up to May, 1903, when she became charge- 
able to the parish of S. M. 1., after one day’s 
residence, and was subsequently removed there- 
from to an asylum on June 6th, 19*03. 

Held — that an order of justices adjudging the 
lunatic to be chargeable to the township of L. 
was good ; she was not irremovable from St. A. 
union in right of her father, because she became 
emancipated on attaining sixteen years of age. 

Lancaster Union r. St, Mary, Islington 
[(1901) 67 J. P, 443— Qr. Sess. 

47. Illegitimate Children Residing with 
Mother and Reputed Rather — Mother Married 
Woman Li ving Aphrt from her Husband — Death 
of Mother — Irremovability of Children — 9 & 10 
Viet. c. 66, ss* 1, 3 ; 11 & 12 Viet. c. Ill, L]— 
E. P., the mother of the three pauper children, 
had married W, P. on April 11th, 1895, at Y., in 
the Maidstone Union. On September 17th, 
1S95, she left her husband and cohabited with a 
man named T. M. at Battersea, m the Wands- 
worth Union. Between October, 1895, and 
March 25th, 1903, the three pauper children were 
born i» Battersea, and in the case of the two 
eld%r children the father’s name was registered as 
T, M.j but wasP* left blank in the register of the 
birth of the third child. On October 15th, 1900, 
E. P. returned to her husband at Y,, but left him 
on December 28th, 1900, and returned to T. M. ! 
On December 13th, 1901, she was admitted to the 
'Wandsworth Union and certified as a lunatic, 
and on January 3rd, 1902, an order was made 
adjudging her settlement to be in the Maidstone 
Union, being that of her husband, and she was 
removed to the Kent County Asylum. On April 
2nd, 1902, she was discharged, and returned to 
cohabitation with T. M. On February 28th, 
1905, she died in Battersea. The children 
remained with their reputed father, T. M., till 
March 2nd, 1905, when they and lie were 
admitted to the workhouse and became charge- 
able to the Wandsworth Union. On March 3rd, 
1905, T. M. died in the workhouse of the Wands- 
worth Union. 

Held — that the children were residing with 
their reputed father, T. M., and as he was irre 
movable from the Wandsworth Union, the 
children were also irremovable. 

Semble , as he was the head of the household, 
they were so “residing with” him even while 
their mother was alive and in the same house ; 
but at any rate they resided with him for a day 
and a half before he and they became chargeable. 

B.D. — VOL. II. 


Decision of Qr. Sess. (TO J. P.^7) reversed. 

Maidstone Union v. Wandsworth Union, 
[*(1906) 70 J. P. 403 ; 95 L. T. 125 ; 4L.Gr. R. 

* 1052— Div. Ct. 

48. Illegitimate Child under Sixteen — Resi- 
dence with Mother — Settlement by Residence — 
Divided Parishes and Poor Law Amendment 
Act , 1876 (39 & 40 Viet. c. 61), ss. 34, 35.]— An 
illegitimate child under the age of sixteen, and 
residing with its parents, can acquire an indepen- 
dent settlement under sect. 34 of the Divided 
Parishes and Poor Law Amendment Act, 1876. 

An order of justices adjudged the pauper, an 
illegitimate child aged about two years, to be 
settled in the West Ham Union. E. N.» the 
mother of the pauper, herself an illegitimate 
child, M. A. C., the mother of E. N., and 
A. F. C., who married M. A. C. after the birth 
of E. N., had all resided together in the parish 
of West Ham in the West Ham Union for three 
years, in such manner and under such circum- 
stances m each of such years as would, in accord- 
ance with the several statutes in that behalf, 
render them irremovable. During the whole 
period of such residence E. N. was under the age 
of sixteen years. 

Held — that E. N., although under the age of 
sixteen years, had acquired an independent 
status of irremovability, and consequently, under 
sect. 34 of the Divided Parishes and Poor Law 
Amendment Act, 1876, was deemed to be settled 
in the parish of West Ham ; that the pauper 
took the settlement of his mother, E. N.» under 
i sect. 35 of the above-mentioned Act ; and that 
j the order of justices must stand. 

Per Ld. Macnaghten — E. N, had a statutory 
(and not a derivative) settlement in West Ham 
in right of her mother. 

II. v. Dlvet ((1859) 2 E. &c E. 266) and 
Ilighworth $ Swindon Union v. Westbnry-on- 
Se'vern Union ((1890) 14 App. Cas. 465 ; 59 
L. J. M. C. 29 ; 53 J. P. 580 ; 61 L. T. 733 — 
H. L.) followed. 

Decision of 0. A. ([1904] 2 K. B. 121 ; 73 
L. J. K. B. 607 ; 68 J. P. 412 ; 52 W. R. 513 ; 
91 L. T. 304 ; 20 T. L. R. 439) affirmed. 

West Ham Union r. PIolbeach Union, [1905] 
[A. C. 450 ; 74 L. J. K. B. 868 ; 69 J. P. 442 ; 
93 L. T. 557 ; 21 T. L. R. 713 ; 3 L. GK R. 

1179 j 54 W. IX. 137— H. L. (E.). 

49, Illegitimate Child under Sixteen — Resi- 
dence with Parent — Reputed Parent — Power to 
acquire Independent Settlement during such 
Residence — Poor Law Amendment Act , 1834 
(1 & 5 Will. 1, r. 70), s. 71— Poor Removal Act , 
3810 (9 & 10 Viet. e. 66), ss. 1, 3— Divided 
Parishes and Poor Law Amendment Act , 1876 
(39 & 10 Viet. c. 61), ss. 34, 35.] — An illegitimate 
child under the age cJ sixteen can acquire an 
independent settlement, under sect. 34 of the 
Divided Parishes and Poor Law Amendment 
Act, 1876. 

Five illegitimate children lived with their 
mother and reputed father in the parish of 
Lambeth without a break and without relief for 
a period exceeding three years. The husband of 

40 
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affirming the order sending her back to he» 
original settlement at Cambridge 

Cambridge Union i\ Edmonton Union, [1900] 

[2 Q. B, 111 ; 69 L. J. Q. B. 384 ; 64 J. P. 582 ; 
* 48 W. R. 558 ; 82 L. T. 494— Div. Ct. 

43. Break of Residence— Illegally procuring 
Removal — Evidence — Poor Removal Act , 1846 
(9 & 10 Viet. c. 66), ss. 1, 3, 6.]— Two mi- 
emancipated children and their mother, a widow, 
became chargeable to the P. Union in November, 
1901, the mother being then irremovable from 
P. by reason of one year's residence without 
interruption or relief. In the same month the 
mother ceased to have relief except on account 
of the said children, who remained in the P. 
Union schools and were still there when the 
mother went to her own home in P. In Feb- 
ruary, 1902, the mother removed to W. H. Union 
leaving her said children still chargeable to P. 
Union. 

Held— that the mother lost her status of 
irremovability from P. when she went to W. H., j 
notwithstanding that the relief, through her J 
children, was uninterrupted. 

Held, further, that an order for the removal 
of the children to W. H. was goo I, because the 
mother’s irremovabilitj from P. having gone, the 
children were removable to the parish of their 
last settlement. 

Held, further, that a statement by the 
relieving officer of the P. Union made to the 
mother, to the effect that her removal to W. H. 
from P. would not make any difference to her 
children, was not sufficient to prevent the irre- 
movability from lapsing on the ground of fraud. 

Cf. Reg. v. St. Marylebom , (1853) 16 Q. B. 299 ; 
15 Jur. 289 ; 20 L. J. M. G. 173. 

West Ham Union v. Poplar Union, (1902) 

[66 J. P. 504 — Loveland, K.C., London 
County (Qr.) 8ess. 

44. Break of Residence — Residence in, Con- 
secutive Years — Compulsory Absence on Military 
Service — Animus rcvertcndi — Poor Removal Act , 
1846 (9 & 10 Viet. o. 66), s. 1 — Divided Parishes 
and Poor Law Amendment Act , 1876 (39 & 40 
Viet. c. 61), s. 34.] — The absence from a parish 
of a reservist on military service abroad consti- 
tutes a break in the residence required to obtain 
a settlement under sect. 34 of the Divided 
Parishes and Poor Law Amendment Act, 1876, 
although such service is compulsory, and although 
the reservist throughout such service retains an 
animus revert end ^ and did, m fact, after such 
service, return to his parish. 

The three years’ residence required to obtain a 
settlement under sect. 84 must be consecutive. 

St. dare's Union v. Canterbury Union ([1897] 

1 Q. B. 682; 6G L. J. Q. B. 471 ; 61 J. P. 371 ; 
45 W. R. 529 ; 76 L. T. 517— Div. Gt.) followed. 

Maidstone Union v. Newark Union, (1905) 

[69 J. P. 413 ; 3 L. H. R, 1005 ; 93 L. T. 602 

—Div. Gt. 


*^248 

45. Break of Residence — Vi *dow hi Receipt of 
Relief— Poor Law Amendment Act, 1884 (4 5 

Will. 4, c. 76), s. 5 — Poor Removal Act, 1846 
(9 & 10 Yict.|C. 66), s. 1.]—^l person who has 
acquired a status of irremovability does not lose 
that status by changing his residence if he is, and 
continues to be, in receipt of relief froffi the union 
in which he acquired such status. 

A woman and her husband resided in the West 
Ham Union from September 12th, 1894, to 
February, 1901, and acquired a settlement in 
such union, and two childreir^cre born there 
during such residence. In February, l904,*the 
family went to reside in the Poplar Union, and 
remained there till June, 1902, when the woman’s 
husband died. The woman continued to reside 
in the Poplar Union till June 8tli, 1904.^ She 
had, previously to the death of her husband, 
acquired a status of irremovability from such 
union. On the last-mentioned date the woman 
left the Poplar Union for the purpose of looking 
for employment, and went with a third child to 
reside m the West Ham Union. During her 
residence in the Poplar Union the woman had 
been since the death of her husband constantly 
m receipt of outdoor relief, and her other two 
children had been taken into the parochial 
schools and boarded and educated at the expense 
I of - the guardians, where they regained up to the 
date of an order of removal which was obtained 
as to these two children when the mother ceased 
to live in the Poplar Union as aforesaid. 

Held— that as by 4 & 5 Will. 4, c. 76, s. 56, 
the woman, owing to the relief given to her 
children, must be deemed to have been herself 
in receipt of relief from the Poplar Union, she 
could nob whilst in receipt of such relief break 
her residence in the Poplar Union, and must be 
deemed to be irremovable from that umon^and 
that the order of removal was therefore wrongly 
made. 

Hart field v. Rntherficld ((1852) 17 Q. B. 746 ; 
21 L, J. M. C. 65 ; 16 J, L\ 181) applied ami 
followed. 

Decision of Qr. Scss* (09 J. P. 256) affirmed. 

West Ham Union v. Poplar Union, (I960) 

[70 J. P. 255 ; 94 L. J. 769 ; 4 L. G. R. 512— 

Div. Gt. 

46. Emancipation— Residence of Child over 
Sixteen in different Union from Parents — Absence 
from Parents at time of reaching Sixteen Years 
of Age — Breaks of Residence — Emancipation for 
Purposes of Removability — Divided Parishes and 
Poor Law Amendment Act , 1876 (39 A 40 Viet. 
c. 61), s. 35 ; Poor Removal Art , 184(5 (9 & 10 
Viet-, c. 66), s. 1, and Amending Acts — Lunacy 
Act , 1890 (53 Viet. e. 5), ss. 287, 294.] — A child 
over sixteen years of age, having no other settle- 
ment than a parentage settlement, not residing 
in the same union as its parent, is emancipated 
as much for the purposes of removal and acquir- 
ing irremovability by statute as for the purpose 
of acquiring a settlement in its own right, 

E. S., a pauper lunatic, was bom at M. in 
1884; her father lived in the township of L. for 
a term of three years and upwards up to 1896, in 
such manner, Ac., as to acquire a settlement 
pursuant to sect. 34 of the Divided Parishes 
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Act, 187(3, .and, when E. S. reached sixteen, on 
Jidy* 25th, •190(1J this was t her father's last legal 
settlement. E. S. \^s sent to service in B. at 
about fourteen years old, and remained there 
until August, 1900, when she was over sixteen. 
Meanwhile her father had come to reside in 
St. A., more than twelve months before July 25th, 
1900, and he continued to reside there until the 
lunatic was removed to an asylum in June, 1903. 
In August, 1900, E. S. came to her father’s 
house in St. A., and remained a short time ; then 
weut*tc^ service in London, and subsequently 
•went to hospitals, homes, and.diiferent places of 
service up to May, 1903, when she became charge- 
able to the parish of S. M. I,, after one day’s 
residence, and was subsequently removed there- 
from to an asylum on June 6th, 1903. 

Held — that an order of justices adjudging the 
lunatic to be chargeable to the township of L. 
was good ; she was not irremovable from St. A. 
union in right of her father, because she became 
emancipated on attaining sixteen years of age. 

Lancaster Union r. St. Mary, Islington 
[(1901) 67 J. P. 413— Qr. Sess. 

47. Illegitimate Children Residing with 
Mother and Reputed Father — Mother Married 
Woman Living Ajftirt from her Husband — Death 
of Mother — Irremovability of Children — 9 & 10 
Viet, a. 66, ss. 1,3; 11 & 12 Yict. e. Ill, *. 1.]— 
F. P., the mother oC the three pauper children, 
had married W, P. on April 11th, 1895, at Y., in 
the Maidstone Union. On September 17th, 
1895, she left her husband and cohabited with a 
man named T. M. at Battersea, in the Wands- 
worth Union. Between October, 1895, and 
March 25th, 1903, the three pauper children were 
born i% Battersea, and in the case of the two 
elder children the fathoi'’s name was registered as 
T, M.j but was left- blank in the register of the 
birth of the third child. On October 15th, 1900, 
F. P. returned to her husband at Y., but left him 
on December 2S th, 1900, and returned to T. M. 
On December 13th, 1901, she was admitted to the 
Wandsworth Union and certified as a lunatic, 
and on January 3rd, 1902, an order was made 
adjudging her settlement to be in the Maidstone 
Union, being that of her husband, and she was 
removed to the Kent County Asylum. On April j 
2nd, 1902, she was discharged, and returned to | 
cohabitation with T. M. On February 28th. 
1905, she died in Battersea. The children 
remained with their reputed father, T. M., till 
March 2nd, 1905, when they and he were 
admitted to the workhouse and became charge- 
able to the Wandsworth Union, On March 3rd, 
1905, T. M. died in the workhouse of the Wands- 
worth Union. 

Held — that (he children were residing with 
their reputed father, T. M., and as he was ivro 
movable from the Wandsworth Uninn, the 
children wore also irremovable. 

Semitic, as he was the head of flu* household, 
they were so {< residing with” him even while 
their mother was alive and in the same house: 
but at any rate they resided with him for a day 
and a half before ho and they became chargeable. 

B.D. — VOL. I L 


Decision of Qr. Bess. (70 J. P.^7) reversed. 

Maidstone Union v. Wandsworth Union, 

f(190G) 70 J. P. 103 ; 95 L. T. 125 ; 1 L.U. R. 

* 1052 — Div. Ct. 

48. Illegitimate Child under Sixteen — Resi- 
dence with Mother — Settlement by Residence — 
Divided Parishes and Poor Law Amendment 
Act , 1876 (39 & 10 Yict, 61), 5.9, 31, 35.]— An 
illegitimate child under the age of sixteen, and 
residing with its parents, can acquire an indepen- 
dent settlement under sect. 31 of the Divided 
Parishes and Poor Law Amendment Act, 1876. 

An order of justices adjudged the pauper, an 
illegitimate child aged about two years, to be 
settled in the West Ham Union. E. FT., the 
mother of the pauper, herself an illegitimate 
elid'd, M. A. C., the mother of E. FT., and 
A. F. C., who married M. A. C. after the birth 
of E. FT., had all resided together m the parish 
of West Ham in the West Ham Union for three 
years, in such manner and under such circum- 
stances in each of such years as would, in accord- 
ance with the several statutes in that behalf, 
render them irremovable. During the whole 
period of such residence E. N. was under the ago 
ol* sixteen years. 

Held — that E. FT., although under the age of 
sixteen years, had acquired an independent 
status of irremovability, and consequently, under 
sect. 31 of the Divided Parishes and Poor Law 
Amendment Act, 1876, was deemed to be settled 
; in the parish of West Ham ; that the pauper 
took the settlement of his mother, E. FT., under 
sect. 35 of the above-mentioned Act ; and that 
the order of justices must stand. 

Per Ld. Macnaghten— E. N. had a statutory 
(and not a derivative) settlement in West Ham 
in right of her mother. 

R, v. Pivot ((1S59) 2 E. & E. 266) and 
Highworth A Swindon Union v. Westbuvy-on- 
Sevcrn Union ((1890) 11 App. Cus. 165 ; 59 
L. J. M. 0. 29 ; 53 J. 1\ 580 ; 61 L. T. 733— 
II. L.) followed. 

Decision of 0. A, ([1901] 2 K. B. 121; 73 
L. J, K. 11. 007 ; OS J. P. 112 ; 52 W. R, 513 ; 
91 L. T. 301 ; 20 T. L. R. 439) affirmed. 

West IT am Union v. Holbeacjii Union, [1905] 

[A. 0. 150 ; 71 L. J. K. B. 868 ; 69 J. P. 112 ; 

93 U. T, 557 ; 21 T. L, 11. 713 ; 3 L. (1. R. 

1 L79 ; 54 W. ll. 137— H, L. (E.). 

49. J f legitimate i'hihl under Sixteen — Jt evi- 
dence with Parent — lie put ed Parent— Power to 
acquire Jndependent Settlement during such 
Residence — Poor Law Amendment Act, 1831 
(1 As 5 Will, l, e, 76), .9.71 — Poor Removal Act , 
1816 (9 As 10 Viet. e. 66), .w. 1, 3 — Divided 
Parishes and Poor June Amendment Art, 1876 
(39 A: 10 Viol. e. 61), ,sx 31. 35.] — An illegitimate 
child under the age of sixteen can acquire -an 
independent settlement under seel, 31 of the 
Oividod Parishes and Poor Law Amendment 
Act, 1876. 

Fi\e illegitimate children lived with their 
lumber and reputed father in the parish m 
Lambeth without a break and wifhmii relief for 
a period exceeding three years. The husband of 

•10 
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the mother was resident in the Woolwich Union 
during that time, and acquired a settlement 
therein. The mother and children became 
chargeable m the parish of Fulham, where they 
* had resided not quite one year. 

Held — that the children were settled in the 
parish of Lambeth, for, as they were living with 
their reputed father, their residence was irre- 
movable residence although their mother was 
removable. 

Sem hie — the proviso to sect. 1 of the Poor 
Removal Act, 184(5, applies to all children even 
though illegitimate. 

Decision of 0. A. ([1900] 2 K. B. 240 ; 75 
L. J. K, B. 67,-) ; 70 J. P. 821 ; 95 L. T. 887 
22 T. L. R. 579 ; 4 L, G, R. 1021) affirmed on 
other grounds. 

Fulham Union v. Woolwich Union, [1907] 

[A. C. 255 ; 7(5 L. J. Iv. B. 739 ; 71 J. P. 861 ; 

97 L. T, 117 ; 23 T. L. It. 483 ; 5 L. G. It. 801 

— H. L. (E.). 


50. Pauper over Sixteen Years of Age resid- 
ing with Parents — Absence from Home at Fre - 
tjuent Intervals “ Dumping the Country” for 
Indefinite Periods — Unfailing Return to Parent s' 
Home — Intention to Return — Constructive Resi- 
dence — Rinded Parishes and Poor la id Amend- 
ment Act, 1876 (39 & 40 Viet. a. 61), 34.]— A 
person, now become chargeable, was born at B. 
in 1852, and moved to 8. with his parents in 
1864, and continued to reside with them in H,, 
without going away, until about 1866. Since 
that year he had gone away every year from 8. 
for periods varying between six weeks and three 
months, and having no fixed abode while away, 
but frequently sleeping in casual wards. Pie, 
however, returned to his parents' home at the 
end of every tramp, and was always permitted to 
remain until he began another journey. 

Held — that the pauper gained a settlement 
by residence in S. under the circumstances, 

Bingham Union v. Sheffield Union, (1903) 

[67 J. P. 212 — Sheffield Qr. Sess., S. C. 

Macaskie, K.C., Recorder. 

51. Railway Guard of Night Goods Train — 
Settlement by Residence— Divided Parishes and 
Poor Law Amendment Act , 1876 (39 & 40 Viet. 
c. 61), s. 34.] — X., a guard on a night goods train 
running regularly between London and Great 
Yarmouth from 1871 to 1897, resided at St. 
Peter’s Street, N.E., within the respondents’ 
district, and during that time rented a furnished 
room at Yarmouth, where on alternate days he 
lived and slept. In 1897 he married again and 
went to reside at Yarmouth, but retained a fur- 
nished room in the house he formerly rented at 
>St. Peter’s street. In 1906 he met with an 
accident and became chargeable to the respon- 
dents’ union, having resided at Great Yarmouth 
for upwards of three years under such circum- 
stances as would render him irremovable. The 
respondents obtained an order adjudging the 
parish of Great Yarmouth to be the last legal 
settlement of the pauper, 


Held— that the order was* rightly made; the 
inference to be gathered from the facts being 
that the pauper after 1897 regafded •Yarmouth 
as his permanent residence.^ 

Decision ( 3 : Qr. Sess. (71 J. P. 422) affirmed. 

Great Yarmouth Union i \ Bethnal Green 
[Union, (1907) 97 L. T. 440, 5 L. G. R. 1105 

— Div. Ct. 

52. “ Resided ” — Place where Pauper lived 

Divided Parishes and Poor Law Amendment Act 
1870 (39 & 40 Viet. e. 61) , 9 . 34.]— A # pauper 
lunatic, T. J., slept, from Sunday to •Saturday at* 
the place of his employment in the parish of M., 
in the appellant union, where he had all Ins 
belongings and took his meals. On Saturday, 
after work was finished, he used to go to his 
brother's house in the parish of T., iu the respon- 
dent union, where lie slept on Saturday nights 
and had his meals on Sundays, and paid* 3,s\ 
weekly for these privileges. Ho returned to M.* 
on Sundays about 7.30 pan. in time for work. 

Held— that M. was the parish where he must 
be said to have “resided,” for the purpose of 
acquiring a settlement. 

Richmond Unions Brentford Union, (1899) 
[63 J. P. 118— Middlesex Qr. Sess. 

53. Residence, in Hospital — Child 'under 

Sivtcen— Parents Unknown— C bn va leseent Ho me 
for Children — “ Hospital ” — Poor Removal Act 
1846 (9 & 10 Viet. c. 66), s. 1.] — In September, 
1896, E. P., being then about five years of age, 
was sent to a convalescent home for children’ 
situate in the parish of P. (which parish was 
subsequently amalgamated with others to form 
the parish of B.) in the G. Union. 15. P. remained 
at the home till January, 1901. • 

The children received iu the home were of 
delicate health and came for fresh air treatment. 
There were about fourteen ill the home at any 
one time, and they remained for periods varying 
from one month to five years. Two nurses were 
attached to the home, and a doctor called once 
a week to see if any children required attention. 
The children were sent to the home by various 
charitable institutions, who made payments to 
the proprietor for their maintenance. 

Inquiries had been made with respect to the 
parents of E. P., but the parents could not be 
traced. 

Held, that the convalescent home was a 
“ hospital ” within the meaning of sect. 1 of the 
Poor Removal Act, 1846. 

Held, also, that even if it were not a “hos- 
pital,” E. P. had not acquired a settlement 
iu B. 

Christ Church Union v . St. Mary. Islington, 
[(190(5) 70 J. p. 217— Qr. Sess. 

54. Residence in “ Hospital”— Instil uf Ton for 
Paying Patients— Poor Removal Art, 1S16 (i) A 
10 Viet. o. 6(5), s. 1 — Divided Parishes and Poor 
Lcao Amendment Act , 1876 (39 & 40 Viet. e. 61), 

*■ 34.]— A home for epileptics had a small endow- 
ment, but was mainly supported by donations, 
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subscription^ and payments from patients ; there 
was a medical sta^ anct nurses, and the home was 
intended to combine medical caii with outdoor 
1 j fe on a farm and recreation ; the patients’ 
contributiyns varied according to their means. 

Held — that it was a “ hospital” within the 
Poor Removal Act, 1846, and that the period of 
residence ^ there must be excluded for the pur- 
poses of irremovability, and that therefore no 
settlement was acquired by residence there for 
tei? years. 

Ormskirk Union i\ ChoiJlton Ujjion, [H)i)3] 

[1 K. B. 19 ; 71 L. ,J. K. B. 989 ; 51 W. It. 

190 ; 67 J. P. 28 ; 19 T. L. R. 1 ; 68 J. P. 42- 
• Div. Ct. 

On appeal, held, that whether the character 
of the house or the character of the pauper’s 
residence be looked at, the decision of the 
Div. Ct. was correct. 

[1903] 2 K. B. 498 ; 72 L. J. K. B. 721 ; 89 
L. T. 256 ; 19 T. L. R. 622— C. A. 

55. Residence hi Reformatory — Exclusion of 
Time — “ j Prison ” — Poor Removal Act, 1846 (9 & 
10 Viet, c . 66), s,‘ 1.] — The time during which a 
\ >erson resides it a reformatory which is main- 
tained partly out of the public funds and partly 
by charges on the public authorities from whose 
localities the inmates have been sent, must be 
excluded in the computation of the time of 
residence necessary for exemption from removal 
under sect. 1 of the Poor Removal Act, 1846, and 
the amending Acts. 

Gloucester Union ?\Wheatenhurst Union, 
[(1907) 71 J. P. 519— Qr. Hess. j 

56. Scotland — Residence for Three Years — 
Maintenance in Charitable Institution — Incapa- 
city for Self Maintenance — Mental and Physical 
Weakness — Poor Lam ( Scotland ) Act, 1898 (61 & 
62 Viet. c. 21).] — Sect. 1 of the Poor Law (Scot- 
land) Act, 1898, provides that u no person shall 
be held to have acquired a settlement in any 
parish in Scotland by residence therein unless 
such person shall . . . have resided for three 
years continuously in such parish, and shall have 
maintained himself without having recourse to 
common begging, either by himself or his family, 
and without having received or applied for 
parochial relief . . . .” 

Held — that a person who has resided for three 
years continuously in a parish as an inmate of a 
charitable institution, without having had 
recourse to begging or received or applied for 
parochial relief, acquires a settlement in the 
parish under that section, notwithstanding that, 
owing to mental and physical weak ness, he has 
during that period been incapable of maintaining 
himself. 

Decision of the Ct. of Kess. (6 Uvaser, 457) 
affirmed. 

The Parish Council of Kilmalcolm v. The 
[Parish Councils of Glasgow and 

Others, [1906] A. G. 344 ; 94 L. T, 826 ; 22 
T. L. R. 002—11, L. (He.), 


(«6) In General. 

* 

*57. Adopthm m of Child by Guardians — Effect 
of— Removability of Child — Poor Lam Act, 1899 
(62 & 63 Viet, c . 37), s\ 1.] — By sect. 1, sub- 
sect. 1, of the Poor Law Act, 1899, “where a 
child is maintained by the guardians of a poor 
law union and . . . (iv.) a parent of the child 
has been sentenced to imprisonment in respect 
of any offence against any of his or her 
children,” the guardians may “resolve that 
until the child reaches the age of eighteen years 
all the rights and powers of such parent ... in 
respect of the child shall . . . vest in the 
guardians.” 

The above section does not affect the remova- 
bility of a pauper child ; and therefore where 
the guardians of a union, to which a child had 
become chargeable, resolved to adopt the child 
under the provisions of the section, the child 
not being settled in the union and not being 
irremovable therefrom : — 

Held — that the guardians were not thereby 
prevented from applying for an order removing 
the child to her place of settlement, even though 
the resolution adopting the child had not been 
rescinded. 

Wantage Union v. Bristol Union, [1907] l 

[K. B. 68 ; 76 L. J. K. B. 25 ; 71 J. P. 54 ; 96 

L. T. 118 ; 23 T. L. R. 54 ; 5 L. G. R. 33— 

Div. Ct. 

58. Order of Adjudication as to Pauper 
Lunatic — Appeal — Grounds of Appeal — Service 
— Lunacy Act, 1890 (53 Viet. c. 5), s, 306.] — 
Upon an appeal against an order of adjudication 
of the settlement of a pauper lunatic, the state- 
ment of the grounds of appeal was not sent with 
the notice of appeal, nor was the statement sent 
within fourteen days of the first day of the 
sessions to which the notice of appeal related. 

Held, nevertheless, that the Court might 
enter and respite the appeal. 

Bath Union r. Woolwich Union, (1904) 68 
[J. P. 240— Qr. Hess. 

59. Order of Adjudication as to Pauper 
Lunatic — Evidence to Upset — Expenses of Main- 
tenance in Asylum — Action to Recover Expenses 
of Maintenance— Admission of Evidence as to 
Order of Adjudication being Bad, and as to 
Acquisition of Settlement since such Order — 
Lunacy Act, 1890 (53 & 54 Viet, c, 5), ,v.s\ 287, 
289, 31 1.1 — In 1891 a pauper lunatic was by an 
order under sect, 289 of the Lunacy Act, 1890, 
adjudicated to be settled in the defendant 
union. 

In 1901 an order was made by justices under 
sect. 31 1 for the payment ot the pauper’s main- 
tenance expenses by the defendant union. In 
an action upon such order, the county court 
judge refused to admit evidence that the pauper 
had, since the order of adjudication, acquired a 
fresh settlement or that t lie order of adjudica- 
tion was bad, holding that his Court was not the 
propci* tribunal to decide the question of settle- 
ment, and that lie must act upon the order of 
, adjudication. 
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Held — that this decision was^right. 

Suffolk County Asylum Visiting Com- 

r mitt ee r. Nottingham Union, (1 no, 5) 69 
J. P. 120 ; 3 L. G. II. 362- Div. Ct. 

60. Settlement by Estoppel — Fenner Order con- 
firmed on Appeal on Technical Ground* — Effect 
of former Order no confirmed as against all the 
World.’]— E. L., a pauper, was by order of two 
justices of the county of Devon, on March 3rd, 
1896, adjudged to be last legally settled in the 
parish of N. in the U. Union The guardians of 
the U. Union appealed to quarter sessions against 
the said justices’ order, but the appeal was dis 
missed on technical grounds, and the order was 
confirmed. E. L. subsequently became charge- 
able to the W. Union as a lunatic, and an order 
of justices was obtained, on November 13th, 
1903, against the Cl. Union, the grounds of 
which order set up the before-mentioned order 
of March 3rd, 1890. 

Held — that though the appeal against the 
earlier removal order was dismissed “not upon 
the merits,” the order was nevertheless conclusive 
evidence of the settlement adjudged by it. 

Unbridge Union?*. New Winchester Union, 

[(1904) 68 J. P. 190— Qr. Hess. ; 68 J. P. 

525 ; 91 X,. T. 533— Div. Ct. 

V. VAGRANCY AND OTHER OEEENCES. 

See also title Criminal Law (Vagrancy). 

61. Casual Paupers — Tasks of Work — 
“ Breaking ” of Stone* — *’ Pounding” Stones — 
General Order of Local Government Board , 
December 18 th, 1882- — Pauper Inmates Discharge 
and Regulation Act, 1871 (34 & 35 Viet. c. 108), 
ss. 6, 7 (4).] — Among the tasks of work, pre- 
scribed by the General Order of the Local 
Government Board, dated December 38th, 1882, 
for male casual paupers detained for more than 
one night is the following task : For each entire 
day of detention the breaking of 7 cwt. of stone, 
or such other quantity not less than 5 cwt. nor 
more than 13 cwt. as the guardians, having 
regard to the nature of the stone, may prescribe ; 
the stone to be broken to such a size as the 
guardians, having regard to the nature thereof, 
may prescribe. 

Held — that this task of work does not include 
the task of pounding a bushel of stones of the 
estimated weight of one cwt., and that the con- 
viction of a casual pauper for refusing to perform 
such a task must be quashed accordingly. 

Bex r. Baddeley, Ex parte Moore, (1906) 7o 
[J. P. 346 — Div. Ct. 

62. Desertion of Children— Children already 

Chargeable — Children 44 becoming Chargeable 
Continuing Offence — Variance between Informa- 
tion and Evidence — Vagrancy Act, 1824 (5 Geo. 4, 
c. 83), s. 4 — Divided Parishes and Poor Law 
Amendment Act , 1876 (39 & 40 Viet. c. Cl), ,s\ 19 
— Summary Jurisdiction Act , 1848 (11 & 12 
Viet, o . 43), 1.] — In 1899 the respondent ran 

away, leaving his three children chargeable, and 


they were maintained m the appellant’s union, 
and in 1900 the respondent was Cbnviked and 
sentenced to one month's tap’d labour. On his 
release he fail* d to take the children out of the 
workhouse, and, m January, 1903, a warrant 
was granted for the apprehension of Hie l'csoon- 
dent for running away and leaving In’s children 
chargeable on December 15th, 1902, In Decem- 
ber, 1903, the respondent was arrested, and 
the information alleged that the 'respondent 
on December 15th, J902, bad runaway, leaving 
bis three children. “ whereby they have becqpie 
and are now actually chargeable.” T ° 

Held— that, notwithstanding the earlier con- 
viction, tlic respondent could have been con- 
victed of the offence on the evidence before the 
magistrate, and that the information could have 
been amended, if necessary, under sect. 1 of the 
Summary Jurisdiction Act, 1848. 

Bannister r. Sullivan, (1904) (58 J. P. 390 ; 

[91 L. T. 3S0 ; 20 Cox, C. C. 683— Div. Ct. 

63. Idle and Disorderly Person — Wilful Re- 
fusal and Neglect of Person to Maintain Ilnnself 
— Person suffering from Delirium Tremens -L 
Changeability to Union — Vagrancy Act , 1824 
(5 Geo, 4, r. 83), s. 3.] — A person at the time he 
was brought to the workhous£ infirmary was 
suffering from delirium tremens , and was m such 
a condition as to be dangerous to himself and 
others, and at that tunc he was in fact unable to 
maintain himself. 

Held — that the illness from which lie was 
then suffering was produced by his own voluntary 
act of intoxication ; his omission to maintain 
himself was not a wilful refusal or neglect so to 
do within the meaning of sect. 3 of the Vagrancy 
Act, 182-1. r 

St. Saviour’s Union r. Burbridge, [1900] 2 

[Q. B. 695 ; 69 L. J. Q. B. 886 ; 64 J. P. 724 ; 

48 W. It. 685 ; 83 L.T. 317 ; 16 T. L. It. 532— 

Div. Ct. 

64. “ Misbehaviour ” of Pauper — Removal of 
Pauper from One Workhouse to Another — Re- 
fusal of Pauper — Offence — Poor Relief Act , 
1815 (55 Geo. 3, i\ 137), a*. 5.J — The appellant 
union had an agreement under 12 & 13 Viet, 
c. 103, s. 14, ns amended by 39 & 40 Viet. c. 61, 
s. 22, with the K. guardians, whereby able- 
bodied paupers chargeable to the appellant 
union might be received and maintained in the 
workhouse of the K. guardians. 

The respondent, an able-bodied pauper, was 
admitted to the appellants’ workhouse, and on 
the following day was ordered to go to this 
lv. workhouse, anil an order for admittance 
was handed to him to take with him. An offi- 
cial of the workhouse was sent with him, but 
when they were m the street the respondent 
refused to accompany the olfieial. The re- 
spondent again entered t lie appellanls 1 work- 
house two days later, and was charged with 
misbehaviour under sect. 5 of the Poor Relief 
Act, 1813. 

Held — that he had not been guilty of such 
44 misbehaviour ” as was contemplated by the 
section, although probably lie could be punished 
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in* another way for ‘^disobedience to lawful 
orders.” % 

Mile End Union r , Si^is, [1905 J 2 K. B. 200 ; 

[74 L. J K. B, 047 ; 69 J. 1\ 145 ; 92 L. T. 

258 ; 21 T. L. 11. 241 ; 5 L. G. R. 849 , 20 
Cox, (J. C. 807 — Div. Ct, 

65. Idle and Disorderly Person — Ilushand 
“ Desert, or Wilfully Xeglect to Maintain" Jus 
Wkfc^-Yagrancy {Ireland) Act , 1847 (10 & 11 
Viet e. 84 }, ft , 2 — I'ttg mne# Act, 1821 (5 Geo. 4, 
e. 88), .v. 3. j —Upon a complaint before justices, 
under the Vagrancy (Ireland) Act, 1S47, to 
commit a husband to prison for Reselling and 
wilfully neglecting to maintain Iris wife : — 

Held (diss. Ld. O’Brien, L.O.J.) — that the 
defendant was entitled to adduce evidence to 
prove the wife’s adultery, and such adultery, if 
substantiated, would afford a good defence. 

The English cases on the words, “wilfully 
refusing or neglecting” to maintain a wife in 
sect. 8 of the Vagrancy Act, 1824, followed. 

Phillips r . South Dublin Union Guardians, 
[1902] 2 Ir. R. 112— Q. B. Div. 

» 

66. Refusal to Work — Offer of Work — Condi- 
tions — Reasonableness of Conditions — Vagrancy 
Act , 1824 (5 Geo. 4, c. 83),.?. 3.] — The respondent, 
who was an able-bodied man, became an inmate 
of the appellant union. He was taken to and 
offered work on a farm belonging to the Salva- 
tion Army on condition that he signed an agree- 
ment, among the terms of which were that he 
would abstain from all intoxicating drink, that 
lie ^ould not enter any premises where in- 
toxicating drink was sold, and would discourage 
others from doing so, that he would abstain from 
the use of all profane and obscene language, 
that he would attend the Saturday night roll- 
call meetings in the citadel and any special 
meetings which might be arranged, and some 
place of worship once on Sunday. The re- 
spondent refused to agree to such conditions and 
to work under them. He again became charge- 
able to the union, and was charged upon an in- 
formation laid under the Vagrancy Act, 1824 
(5 Geo. 4, c. 83), s. 3, with wilfully refusing to 
maintain himself, 


Held — that the respondent’s refusal to work 
fttsder conditions which, though in themselves 
reasonable, had^io relation to his work, did not 
amount to a wilful refusal to maintain himself, 

Poplar Union r. Martin, [1905] 1 Iv. B. 728 f 
[74 L. J. K. B. 306 ; 69 J. P. 146 ; 53 W. XI. 
898 ; 92 L. T. 197 ; 21 T. L. It. 240 ; 3 L. G. It. 

310; 20 Cox, 0, O. 785— Div. Ct. 


POOR PRISONERS’ 

DEFENCE ACT, 1903. 

See Criminal Law and Procedure 


PORT AND PORT DUES. 

See Shipping and Navigation. 


POST OFFICE. 

And see BAILMENT ; CRIMINAL LAW 
206. 

1. (bnreganccof Mails — Powers of Postmaster- 
General — Selection of Jlours for Mail Trains — 
(bn vega nee of Mails Act , 1838 (1 k 2 Viet. 
c. 98),* s. 1.]— By the Conveyance of Mails Act, 
1838, the Postmaster-General may require the 
conveyance and forwarding of mails by a railway 
company “ at such hours or times in the clay or 
night ” as he shall direct. 

Held— that this right is not restricted to the 
naming of fixed and definite hours for the depar- 
ture and running of mail trains, but entitles him 
to name variable times, to be dependent on the 
time of the arrival of the mails m ordinary eour.*>u 
of through f ransit by rail and sea. 

Rex r. Great Northern Ry.Co.op Ireland, 
[1907] 2 Ir. 11. 212— K. B. Div. 
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